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Lapſed. | 
When. - - - - H. a. 2. 137 
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Where they muſt join or may join, „ 
Where a joint Action ſhall ſurvive, — V. a. 2. 
Dutreſs aud Avowry, W. a. 


1 In what 2 Lan they may or muſt 
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. Jointenants. 


In Actions, by or between Jointenants, and 


With their Diviſions and Subdiviſions. 


what ſhall be recovered. 


In Actions by Survivor. 
Evidence. In what Caſes Jointenancy, &c. may 
be given in Evidence on a general Iſſue. See 


Trial ah f) 


Equity. 


Tenant by the Curteſy ; Of what Eſtate, 
Pleading the Plea of Jointenancy. 34 E. 1. 1. 

Abatement of Writ; In what Caſes in Part, or in all. 

No Plea. In what Caſes a is a good 


Replication. 
Proceſs upon the Statute, In what Caſes; And how. 
Damages by the Statute 34 E. 1. 1. See (A. b) 
Several Tenancy good Plea; In what Caſes. 


Plea or not. 


Pleading Jeintenancy by Fi ine; Gul or not. 
At what Tint Jointenancy may be pleaded; And 
where, after a Owe — Plea by one e Defend- 


Of whoſe 


— 


Good. 


Sole Tenancy. 


Jointure. 
What is. . | 
Jointrefs. Diſputes between her and the Heir, 


Creditors or Purchaſors. 


Jointreſs reſtrained or favoured; In what Caſes. 


Pleadings thereof; 3 And when 


| Jointreſs and Jointure. 


See Waſte (Q. a) 
Jointure. 
Agreement to the Jointure. 


Refuſal. 


Barr of Dower. 
In what Caſes. 
Forfeiture by 11 II. 7. 20. 


See Diſccatineance of Eſtate (D) 
Waived ; by what Act; and wa muſt ans Ad- 


vantage of it. 
Equity. 
Journeys Actounts. 


What is. 
ln what Caſes it may be. 
What is a Refuſal. 


What it 15, and how to proceed. 


Lie. 


In what Caſes, 
Who ſhall have it, and againſt whom, 


In what Court, and at what Time, 


Pleadings i in a ſecond Writ. 
Judgment; and what thall be recovered, 


'Jpſo Facto, 
Ireland. 


- 


- 


How far bound by Engliſh Statutes, 


Writs. 


Over the Perſons of Iriſhmen. 


2 


What Writs may go into Ireland. 
| Power of Engliſh Courts over the Lands in Ireland. C. 


* 
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xxiv A TABLE of the ſeveral TITLES, 


Ireland. Page 
Judgments in Courts there; How far ſubject to i 
Courts here, . - X. 569 
Flue. » 
ue, or Heirs of Body. 2 
Where they give Eftate by Purchaſe or De- 
ſcent, by 
Will. - - - = 570 
Deed, 8 B. 571 
Where they are ouly 83 Perſon x. C. 572 
Judges. 
In their own Cauſe. c . 
In what Caſes oy may be. r A. 573 
Demeanor. 1 B. C. D. 577 
What is too high for them to determine. E. 578 
What he may do extrajudicially. - G. 580 
Who ſhall be ſaid to have judicial Power. H. 580 


10 Who Judge or Officer? And in what Caſes other 
Perſons than Judges of the Courts at Weſtminſter, 
&c. as Biſhop, Sheriff ſhall be ſaid to act as mw" 
ges, or only as Miniſters. See Sheriff, H 

Judges of Record, who, and their Power. I 
How conſtituted or diſcharged. - I. 2. 
Certificate by Judge of what; And How. K. 582 
See Trial (S. b) | 
Fees, &c. due to Judges; In what Caſes, - L 
Puniſhable. For what. - - F 
How. See Actions, (Q. b) 


Judgment, 
Where a Man may pray and have 1 againſt 
himſelf. A 
Where Part is found againſt him. — Þ 
Againſt whom it ſhall be. 
Where two are ſued, and one acquitted. - WW Hog 
For whom Judgment ſhall be given. — C 
In what Caſes, after a Verdict, Judgment ſhall not 
be given upon the Verdict, bot upon the Decla- 
ration, Plea, or other Part of the Record. See 


Trial (G. g 4) - : 585 
Hindred or Verdict. See Trial K. "2 BY 1 
By what Thing; Entire Damages. 8 E. 588 


Sce Damages (B)—Trial (I. g. 

Where a Releaſe, or Nolle Proſequi of Part, 
will be a Releaſe of, or to all. - G. 593 
Collateral Act, viz. Releaſe to one Defendant, 

&c, Where ſeveral D. * ſe- 
5 | veral Pleas. F. 591 
mol Aided by Releaſe of Damages, or whgt elſe would EO 
1 EW make Error. - GG - £03 

1-8 See Error (K) (Ss b.) Kc. 

li; Conditional. | | 

41 In what Caſes. - - . . H, 595 

i | | Given. | _—_ 

i When, 

For the Debt, &c, on Plea, but not for Damages 
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till 
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till 


Judgment. 


With their Diviſions and Subdiviſions. 


till the other Plea tried, - L. 
In General upon the Pleadings. - L. 2. 
Immediately, | 


Upon what Plea of one of the Defendants, M. 
Where there are ſeveral Defendants and a 
Verdict is given againſt one, where Exe- 
cution ſhall ſtay till the Iſſue is tried againſt 


the other. - M. 2. 
Of one Thing by the Name of another. . 3. 
In what Court. i M | E LB 
By ſeveral, where one had no Authority. T. 3. 
How. 
And in what Caſes two Jong ſhall be 
given it the {ſame Action. 3 


When a Pa is good for Part, and ill for Part. N. 
In what Caſes it ſhall be given for what is 
| ood, - - - N. 2. 
Againſt the Plaintiff; that the Writ ſhall abate, 
or that Demandant be barred, * „. 
Of Aﬀets Quando Acciderint, - „„ 
See Executor (B. b. 2) 
Nil Capiat per Breve. - - I. 
Refuſed to be given by the panges. 
In what Cales. - - 
One or ſeveral Judgments. 
And what ſhall be ſaid one, and what ſeveral 
judgments. | 
In what Caſes, though the Judgment be ſeveral, 
yet but one Execution. See Execution (N) 
When, See (L) &c. 
Place. See (T. 2) and (G. a. 3) 
Haſtened. 
In what Caſes it may be, by Releaſe of Damages, 


5 either to a Sole Defendant, or to one where 


there are ſeveral. - - O. 
By Prayer. — - P. 
Relation to what Time. See Warranty (a ĩ 0 


Bar. 
Judgment in one Action. 
Where a Bar in another Action | 
In General. - - - 
Againſt one Obligee, &c. where a Bar in ano- 
ther Action againſt another Obligee, &c. P. 3 
In what Actions it being given ſhal) = a Bar of 
other kind of Actions. Q. 
See Bar (D). | | 
Or Recovery, where a Bar in another, though 
brought in a different CE of the ſame 
Thing. Q. 3. 
Though brought by the ſame, or by different 
Perſons, See Bar (D. 2) Q. 4+ 
In one 2 what a mr in another Court. And 


P. 2. 


what Judgment. - Q. 2, 
In what Cale it will bar a a new Acdion. 
In Caſe of the King. - 2 © 
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How 


* 


How to be pleaded in Bar and witliout Execution 
or not. 


Where the Plaintiff mall have Jadements though 


hrs Title is deſtroyed. See Abatement. 
Ceſſet Executio. 
Where one Defendant only, who pleads ſeveral 
Pleas, and one is found againſt him; in what 
Caſes the Plaintiff may 2 3 with 


Ceſſet Executio. 
Full Judgment given. When. - 
New — In what Caſes to de given, and 


where and how. Sec Record (1) 
See Error (C. b) (D. b) 
Reverſed, 

For what in General. — 

For Fraud in obtaining it, and How. 

In part or in all. 

In what Court, and when ; and where the vag- 
ment ſhall be ſaid Reverſed, or uy the Exe- 
cution. 


Where b reverſing == againſt the 


| Plaintift the Original revive. 

Revived by ſcire facias. - 

Signed and Entred. When. - - 
Rules as to Signing, &c. - — 


According to the late Acts. | 
Without a Rule or Motion, in what Cala 
Upon Nil Dicit. - 
Arreſted. In what Caſes. See Trial (H. g &c. 
For what; How and when; 
. Motion to Arreſt Judgment; when, See Trial. 
Set afide for what Hauſes. - - 
Irregularity in Signing it. 
Want of, or os my i ina Plea, 7 
Not paying for the Iſſue, &, 
Not diſcharging the Summons. 
Want of Notice of Writ or Declaration. 
Motion to ſet it aſide; when to be made. 
Void. 
Or only Erroneous. - 
In reſpe& of the Place, or Dome: rtin which. 
In reſpec of the n or Commiſſion of the 
udge. — - 
Affirmed in what Caſes; by * Error or Falſe 
Judgment. 
Of 3 adoments upon Condition, &c. and 


how to Ac _ a 3 — 
Vacated. * 
Final. — 
Tranſire in Rem Judicatam; in a what Caſes it ſhall 
be ſaid ſo. . ; _ 


* N 
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Game, 


(A) Penalty of killing Game; and how to be 


recovered, and Pleadings. 
"0 


1. B 13 R. 2. cap 13. None unqualified ſhall keep dogs for 

| ſport, or uſe nets, &c. who have not 40s. per ann. or deſtroy 
gentlemen's game on pain of a years impriſonment. 

2. II H. 7. cap. 17. None may take pheaſants, or partridges 
with nets in another's freehold on pain of 101. | 
3. 19 H. 7 cap. 11. Inflifts a penalty of 101. for every ſtalking 
of game. 
2 14 & 15 H. 8. cap. 10. None to kill hares in the ſnow, on 
pain of bs. 8d. | 5 

5. 25 H. 8. cap. 1 I. F. 2. Inflicts a penalty of one year's impriſon- 
ment and to forfeit 44. for every wild-fowl taken with nets, or other 
engines, within the times limited by flatute. 

6. 23 Elix. 10. F. 2. Penalty of 20s. for deſtroying every 
pheaſant, and 105., for every partridge in the night. 


are no ſuch words as cum retiis. Paſch. 14 J. I. 3 Buls. 178. the King v. Rivett. 


S. 3. The forfeiture for deſtroying of pheaſants and partridges 
ſhall be —— in REY 2 e — the 
lord of the liberty or manor where the offence is committed, and the 
proſecutor ; but in caſe the lord ſhall e with the offender, the 
poor of the pariſh are to have his moiety, to be recovered by any of 
the church wardens. 

Y. 4. None to hawk or hunt in ſtanding corn or lying in the 
ſwarth on pain of 40s. 

§. 6. Saving for tramellers, if they let the game go. 

7. I Fac. I. cap. 27. F. 2. Mone to kill or deſtroy the game or 
any pidgeon on pain of 20s. or three months impriſonment. 

Y. 3. Any perſon not having 101. per ann. or 200l. in goods, 
keeping dogs or nets to forfeit 408. or be impriſoned for 3 months 
unleſs the ſon and heir apparent of an eſquire, or of higher degree. 

4. Horfeitures for buying to ſell again, or ſelling deer 403. 
hare 10s. pheaſant 208. or partridge I os. | | 
Vor. XIV. 1 § 5. None 


In an in- 


dictment on 
this ſtatute 


for taking partridges, it was laid to be cum rt:iis; but held per tot. curiam to be ill, for that there 


r 
A. - = 


F rd be nrn en ory 45.2 SS 


ga : 


17 Game. 


F. 5. None ſpall by any former law fuffer puniſhment for the ſame 
effences for which he jhal! be puniſhed by this law. 

I've juttices of peace may hear and determine theſe offences. | 

8. 7 Fac. 1. cap. II. §. 2. Any perſon hawking or hunting 
pheaſant or partridge between the 1ſt of July, and the laſt ot 
Auguſt to forfeit 40s. and 205. more for every bird taken. 

Dualificatien by 1 Fac. 1. repealed. 

S. 7. Every lord of a manor, and every freehalder having gol. 
per ann. or 400. in goods, may take pheaſants and partridges in their 
cwn lordſbips and freebolds bettbeen Michaelmas and Chriſtmas, 

] S. 8. Interior perſons Killing pheaſants or partridges to be com- 
pitted for 3 months, or pay 20s. for every bird taken. 

S. 9. Conftable to ſcarch for dogs and nets by the juſtices 
warrant, - 

9. 22 & 23 Car. 2. cab. 25. , 2. Impovers lords of manors 


_— cther royalties to make game-keepers to take away guns, dogs and 
ing an | i 


(ant: his Nets, 
| baſe, ond taking any @ gun; the defendant juſtified by virtue of the ſtatdte 22 K 23 Car. 2. cap* 
25. for preſerving the game, ſetting forth, that the lords of manors, and other royalties, may 
depute game-keepers, who, by virtue of fuch deputation, may ſeite guns, &c. and by warrant 
from a juſtice of peace, may ſearch the houſes, &c. of ſuſpected per ſons, &c. and ſeiſe them 
for the uſe of the lord of the manor, &c. and fo brings his cate within the ſtatute, and juſtifies. 
the ſciting the gun, &c. it“ was held that there was no occaltion of ſetting forth all this matter; 
becauſe the defendant acted under a warrant from a juſtice of peace, and in ſuch caſe he might 
bare pleaded the gencral iſſue; but if he had ated as a' gaine-keeper only, and without 
ſuch warrant, then} he muſt have pleaded ſpecially, Nels. Abr. 1073. Juſtification (C) pl. 
17. cites. 2 Lutw. 1502. Bowkley v. Williams. 
opinion of the court and the words are only (it ſeems) which is the opinion of the reporter. 
2 Lutw. 1 5c6.— This is mentioned only as a guzre of the reporter. | 
The defendaiit in his juſtification ſet forth, that J. W. was ſeiſed in fee of the hundred of 
B. and had a court leet there, and that he had a warrant of a juttice of peace, to ſearch, &c. 
the reporter makes a quære, if a #uwrgred with a court lit is within the words (manors, or other 
royalties) for if not then (as it ſeems) it cught to have been alleged that the houſe of the 
plaint:# was within the manor of the lord who deputed the game-Keeper to ſeize the gun, 
becauſe the gun was ſeiſed to his uſe; and that if it was within the fame, or any other manor 
of the faid lord, it was to no purpoſe to wention the hundred and court leet. 1 506. in S. C. 
Game-keepry takes away a pun, ne ought to have bad a warrant from a juſtice of the peace, 
and an authority from the lord of the manor is not jutficient. Cumb. 183. Trin. 3 W. & M. 
B. R. Carpenter v. Adams. 8 


S. 3. Game feeers may ſrarch the houfes of ſiſpected perſons by a 
Juſtice's warrant, 5 TEES 

S. 9. Gives of peal to the quarter frfſuns. 

106 4&5 FF. & M. cad. 2% þ 3 


pony 
ta 


Tre ſpaſs 
for break - 


Impowers conſlable to 


fearch the heit of a pracher. And if game be found there, he ſhall 


forfeit a fer: net exceeding 208. for every hare, Oc. 
S. 4. Indemnifies game-keeper reſiſting offender in the night. 


In the report nothing appears of the 


It is S. 7. V certiorari ts be allaved without a bond of 5ol. for payment 


enacted by | 
„ of costs. | 

W. & M. 10. againſt deer-ſtealers, that no ctisavi ſhall be allowed to remove any proceed- 
ings on that act, unleſs the party convict become lend with gord ſur eties in gol. to pay full cis 
and dmages, within one month after the conviction ſhall be confirmed, or a procedendo granted. 
2 Hau k. Pl. C. cap. 27. ſ. 6o. and ibid. ſ. G1. The ſerjeant ſays, that the like in effect is 
enacted by 4 & 5 W. & M. 23. and 5 Anne, ſeſſ. 2. cap. 14. in relation to conviftions on thoſe acts 


of offences concerning the game. 


8.10, Inferior tradeſmen committing treſpaſſes in following the 


In tref paſs 


a, game to pay full coſts, | 
tradeſman, for entering his cloſe and trampling his graſ:, ad tune i ibid-m in dauſo predif. 


general 


venatus fi T aba tnc, e. contra aan, 5c. and wire ſormam lata, T.. After a — 
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Same. 2 
verdict ſor the plaintiff, it was moved in arreſt of judgment, that part of the action was for 
a treſpaſs at common law, and part upon the ſtatute, and that contra formam ſtatuti goes to 
the whole; and took notice of the act of 13 K. 2. cap. 13. and that of 22 & 23 Car. 2. 25. 
and that it was enacted the tame year that if the jury finds dantige ander 408. in ation; of es 
ths plaintiff ſhould recover ub more coffs, and if more are awarded, the judgment ſhall be void, 
that the ſtatute of 4 75 V & A. enacted that all and ev ry law and ftutate now in force, for 
the beter preſeryation of the g ime, ful be duly put in executzon, and that after comes a clauſe, that 
inferior trad ſmen, Sc. preſuming to hunt, Fc. hall be fa:jet to the penalties by thts at, and may ve ſued 
for tre[paſi in coming on any min's land, and if found guilty th: plaintiff, ſhall nat only recover his 
damages thereby ſuſtained, but hi; full coſts of ſuir, &c. and inſiſted that this was a repeal of the 22 
& 23 Car. 2. which gives no more coſts than damages. As to the matter of c it was ſaid, 
that this was an independent clauſe, and the plaintiff ould have declared that defendant hunted being 
an inferior tradeſman, which had been ſutficient to intitle him to coſts upon a general law; and 
the beſt way had been to mit contra formam ſtatuti. But this being moved in Hillary term, the 
court was of opinion, that where a ſtatute makes an offence, the concluſion mult be contra 


formam ſtatuti; but this was an Offence before that act, which only repeals that clauſe of 22 
& 23 Car. 2. and therefore the declaration, though it concludes contra formam ſtatuti, is 


well enough; and the pWintitf had judgment niſi cauſa. 5 Mod. 307. Mich. 8 W. 3 B. R. 
Bennet v. Talbot. Salk. 212. S. C. and the court held, that corre for mam ftatutty 
ſhould be applied only to the later part, which was really againſt the ſtatute, and that 
ſince the hunting and breaking could not be ſeparated, the plaintiff ſhould have his cs, 
according to the new ſtatue, and judgment for the pl untitfo. Hill. S W. 3. B. R. Carth. 
382. rin. s W. 3. B R 0. — 5. P. Carth. 424. Mich. 9 W. 3. Shadow v. Painter. — And 
another <xception, becaufe it is not laid, that the defendant hunted and kilied game, but only 
that he Sunted generally. Sed non allocatur. Ibid. | | 


S. 11. No heath or fern, &c. to be cut or burnt, from the 2d of [ 2 ] 
February to Midſummer. | 
11. 5 Ann. cap. 14. , 2, Higler or victualler, having any 
game in their keeping to forfeit 51. for every hare, &c. and the lord 
of the manar where, Sc. or juſtice of peace may take it from him. 
M certiorari allowed till 5ol. ſecurity given ta pay coſts. | 
S. 3. An offender againſi the game ads, diſcovering @ carrier, 
er vitualler offending, ſhall be uiſcharged of the pains, Sc. 


= 


S. 4. Unqualified perſon keeping or uſing dog or net, to forfeit 51. Im _ 
or whic 

ne ſtatute gives the forfeiture, is the keeping of dogs and nets, but not the Killing hares, Cc. 
and if a man not qualified goes a hunting and 4i!ls never ſo many bares upon the fame day, he 
for f-ts but ons 51. For it is but one offence; but if he hunts ſeveral days and Kills, it ſhould be 
laid, that he, ſuch a day, kept dogs and Killed, &c. and then again ſuch a day, and fo by laying 
it ſeveraity, the offence is ſevered and he thall forfeit 5/. for each offence; per Cur. 10 Mod. 27. 
111 caſe of the Queen v. Matthews. | | - 

This was a conviction upon the 4 & 5 of Annæ for the preſervation of game; exception wag 
taken that the charge ſetting forth that the defendant M. nt being a perſon ſo and jo gualifiedy 
and enumerating diſtinctiy the ſev:ral qualifications in the at? of Car. 2. for the preſervation of the 
game ovn:ted a new qualification allowed by this act, viz. cat he. was nat a perfon quaified by 
a lord or lady of a manor to Kill game for their uſe; per cur. had it been laid generally thus, 
that he not being a perſon granned according to the law it had deen enough; dut the quali- 
fications being diſtinctly and ſeverally mentioned, omitlion of one fatal. 10 Mod. 26, 27. Trin. 
10 Annz. B. R. Queen v. Matthews. | : , 

Whether keeping a gun barely without uſing, or iatentiun laid, is within this act it ſeems 
not. Trin. 11 & 12 Geo. 2. King v. Gardiner. | : | 

Action of debt qui tum, &c. was brought by a common i: former on the ſtatute 5 Annæ 14. for 
15/. wherein the plaintiff declared on ras jeveral counts, one for 101. for tilling tao partridges, the 
other for 5l. for Rreping un engine to deſiroy the game not being qualified, virtute ſtatuturum hujus 
regni; upon nihil debe pleaded, the plaintiff had a verdict for 5/. only, and it was now moved 
that he might enter the verdict on either of t e counts; becauſe the defendant intended to move 
in arreſt of judgment, for though he might not be qualified by the Natures of this land to Keep 
a gun, yet if he is otherwiſe qualified by lu, he is not ſubject to this penalty. Now he may 
be qualified by law as being a huntſman to a nobleman, Who, in coming up to the parliament 


may Kill à deer in any of the king's foreſts, and this he may do by the foreſt law welch 


is part of the law of this realm; and for this reaſon the plaintiff wos ordered to enter his. 
judgment. 8 Mod. 238. Shipton v. Hopton, This action is given by the ſtat. 8 Ceo. 19. 
dy which it is enacted, that where an offence ſhall be committed againſt any law for prejer wing te“ gam, 
and the offender liable to pay a preuniary penalty upun a cenvictian before a Jefiice, any per jon may u- for it 


IV action of delt. 8 Mod, 238. Paſch. 10 Geo. 172 5. S. C. 
| | B | A juſtice 
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3 Game. 
A juſtice of peace, or lord of a manor may take game from unqua- 


lified perſons, and ſeize dogs and nets. 
Game-keepers ſelling game, to be committed 3 months. 
Per 3 Juſt. The conviction ſhall be made within 3 months after the offence, 


confelion pon the oath of one credible witneſs, 


of the 
offence is ſufficient conviction, though the {ſtatute directs it to be upon oath, and ſo if it had 


been made any where elſe, and not to the juſtice of peace if ſuch confeſſion had been proved 
the juſtice of peace might have convicted the offender. But Eyre J. contra, becauſe by 22 
Car. 2. te that keeps a grey-bournd is puntthable, and the conviction is to be by oath, ur confeſſion of 
the party, which ſtatute is confirmed by this of 5 Annæ, fo that theſe flaturrs hall ſtand both 
rgetber, and the ſtatute 5 Annz having directed the conviction to be upon oath, whereas the 
other is by confeſſion or oath, it ſeems intended by this laſt act, that the manner of conviction 
by conſeſſion ſhould ſtill be on the ſtatute of 22 Car. 2. For by the 5 Annz the conviction is to 
be on oath; for if a man miglit be convicted on this laſt act on his own confeihon, there had 
been no occaſion of confirming the ſtatute of 22 Car, 2. 8 Mod. Gt, Hill. 8 Geo. the King 


v. Gage. | 0 
12. 9 Ann. cap. 25. /. 1. But one game-keeper ſhall be for 
one manor, and he to be regiſtered by the clerk of the peace, and he 
and every other perſon unqualified, wha ſbad fell any game to 
forfeit 51. | 
S. 2. Unqualified perſon having game in his poſſeſſion, ſhall be 
deemed an expoſing to ſale, and ſhall forfeit accordingly. 
S. 3. Any perſon whatever killing game in the night, to incur 


the like. N 


13. 3 Geo. I. cap. 11. . 1. Lords to appoint game-keepers 7 
qualified or their own ſervants, or thoſe whom they immediately employ 
to Kill game only for their uſe, | | | 0 
And if any ether under colour of deputation, ſhall kill game or keep c 
guns, dogs, or nets, they ſhall ſarfeit as other offenders. | g. 
14. 8 Ges. 1. cap. 19. /. 1. Perſons may ſue at law for | 24 
penalties incurred by the game adls. = 
15. 9 Gee. 1. cap. 4. The penalty of any officer or ſoldier Rilling ed 
| ame. 
[ 4 ] ; 16. 9 Ges. 1. cap. 22. f. 1. Stealing, killing, waunding, or ro 
hunting game in diſguiſe, made felony in what caſes. | 
17. Goods diſtrained on a conviction of keeping dogs, nets, and offe 
ferrets to catch 'conies, by a perſon not qualified, were replevied; 
the court would not ſet aſide the replevin, but made a rule to ſhew _ 40s 
: cauſe why an attachment ſhould not go againſt him that granted it. 
8 Mod. 208. Mich. 1e Geo. 1724. the Ling v. the Town Clerk labs 
of Guildford. rine 
18. 7 Geo. 2. cap. 2. f. 37. Soldiers how reſtrained from dice, 
taking, or deſtroying game. | - 0000 
to pl 
time 
5 5 | pain 
(B) Proſecution, when, and how, and by whom and 
CY ma 


tryed. 


1. 23 Eliz. 10. ſ. 5. Juſtices of aſiſe, and juſtices of peace in 
their ſeſſions and flewards of leets, Oc. have power to hear and 
determine offences relating ta the deſtroying partridges and —— 

| © 3 
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and one juſtice of peace may examine ſuch offender, and bind him over 
with good ſureties, lo anſwer it at the next general ſeſſions, if the 


offence be not before determined at the aſſiles, or in a leet. 


2. 7 Jac. I. II. Deſtroyers of the game ſhall be proſecuted 


within 6 months after the offence committed. | 
3. In ſome place a man may ſtand in one county and ſhoot 


into 2 or 3 fo that it muſt be where the offence was committed, 
and that is where the party ſtaod when he ſhit, not where the object 
was which he ſhot at, Mich, 3 W & M. Show 339. King v, 


Alſop. | 


(A) Reſtrained by Common Law or Statutes. 


1.26 i 8. VO perſon of what degree or condition ſoever, ball 
cap. 9. §. 11,+ ? Hhimſelf, factor, deputy, ſervant, er «ther perſon, 
r his or their gain, lucre, or living, keep, hold, exerciſe 
or maintain any common houſe, alley, or place of bowling, coyting, coyl/h, 


cayles, _ bowl, tennis, dicing table, or carding, or any other manner of 
! 


game prohibited by any ſtatute heretofore made, or any unlawful new 
game, now invented or made, or any other new unlawful game, here- 
after to be invented, found, had, or made, an pain of 40s. a day, for 


every day he keeps or ſuffers any ſuch game to be played, 


Y. 12. And every perſon reſorting to ſuch houſes, and there playing, 
to forfeit for every offence bs. 8d. — : 

§. 14. A juſtice of peace may enter ſuch houſes, and commit the 
offenders, until they find ſureties not to offend again. * = 

Y. 15. Fuſtices, Sc. neglecting to ſearch ſuſpected houſes to forfeit 
408. a month, 

§. 16. And no artificer or handicraftman, huſbandman, apprentice, 
labourer, ſervant at huſbandry, journeyman, or ſervant of artificer, ma- 
riner, fiſherman, waterman, or ſerving man, ſhall play at tables, tennis, 
dice, cards, bowls, claſh, quoiting, logating, or any other _— games 
5 Chriſtmas, on pain of 20s. for every offence, and in Chriſtmas, 
to play in their maſters houſes, or preſence, and no perſon ſhall at any 
time play at bowls, in any open place, out of his garden or orchard, on 
pain of Gs. 8d. for every offence, And all juſtices, mayors, Luong 
and head officers, are authoriſed to commit every offender, without bail 
or mainp1 iZe, until they be hound in ſuch ſums as the ſaid juſtices, &c, 
fall think fit, not to uſe ſuch unlatuful games. 

§. 17. All former ſtatutes againſt unlawful games are hereby 


repeale 0 ; 
3 2- | y 18, And 


4:1 
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FS. 18. And where any ſuch forfeitures ſhall be found within any 


ranchiſe or leet, the lord ſpall have one matety thereof, and the other 
ſhall go to the eee and where it fhall be found out of the fran 
chiſe or leet, the förfeitures ſhall be divided between the king and the 
proſecutor : and this act ſpall be proclaimed once a quarter in every 
market town, by the reſpective mapars, ſheriffs, or ether head officers, 


— 


and at every aſſiſes and (eſſions. 


§. 22. Provided that it ſhall be lawful for any maſter to licence 


hrs fervant to play at cards, dice, or tables, with their faid maſter 
er any other gentleman repairing ta him openly in his houſe or 


preſe nce. 


§. 23. Perſons having 100). per ann. may licenſe their ſervants. 


to play in their own houſes or yards. ; | | 

2. 2& 3 P. & M. cap. 9. Every licence, olecard, or grant made 
fer keeping ef any bowling allies, dicing haufes, or other unlawful 
games, ſhall be void. 


3. 16& 17 Car. 2. cap. 7.. ſ. 2. They chat by fraud or ill 


practice in playing at card, dice, tables, tennis, bowles, kittles, ſhovel- 
beard, er in cocx-fightings, horje-rac:s, dog- matches, or foat-races, or 
ether paſiime or games, or by vearing a part in the flakes, wager, or 
aaventures, or by betting on the jiaes of ſuch as play, att, ride, Fc, and 
acquire to themſelues, or others, money or things of value, fhall ipſa 
facto forf-it the treble value, one half to the king, the other ta the 
_ tefer proſecuting within 6 Flender months, and in default of ſuch 
roſecution, that moiety to them that wil! ſue within a year after the 
6 months expired. | | | 
A rirg of S. 3. If any perſm play at the ſaid games, or other paſtimes 
0 gc (other than for ready money) Or bet on ther men's ſides and ſpall loſe 
play, and any lum of money or other things exceeding 1007. at one time 4 
Paid, and meeting, they ſpall not be compelled to make goed the fame; but fuch 
3 contracis, and all ſecurities for the ſame fhail be void. The perſon 
the fame toinning the fame ſball forfeit the treble value of ſuch money, or other 
time tool, things won above 100!, one half to the king, the other to the proſecutor 
1 ſuing within a year, | | | 
bond given for the 1001, Windham and Morton J. held that this was within the ſtatufe. But 
Keeling and Twiſden e contra; and afterwercds Windham being dead, it was adjndged by 
Keeling and Twiſden, that the bond was good, Morton contradicente. Sid. 394- Hill. 20 K 21 
Car. 2. B. R. Danyers v. Thiſtlethwaite. 


4. Winner ſhall! not recover for money won at play againſt an 
acceptor ; but an indor/ee of a bill ſhall. 1 Salk. 344. Mich. 8 W. 

3. Huſſey v. Jacob. Carth. 356. S. C. 5 Mod. 175. S. C. 
Ia debt on 5. 9 Ann. cap. 14. . 1, Lands incumbred for money won at 
* lay, ſhail paſs to the heir of him in reverſien, and all conveyonces, or 
ed was (ther ſecurities, where the whale or any part 7 the conſide ration is for 


for moe money wor at flay or tent er advanced at ſueh time ſball be void. 

Won at | | 

play, plaintiff rephed 'twas not for money won at play; it is not good, but he muſt add, nor any 
part thereof and therefore judgnuent was for the defendaut. 8 Mod. 37. Mich. 8 Geo. 1722. 
*Coleburr v. Stockdale, | 


S. 2. Any perſon leſing 101, at one tim? may recover it again 57 
the winner by action of debt. And in defauit thereof a ſtranger 
Tg recover it with treble value, 


C. 3 Obiiges 
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S. 3. Obliges offenders to anſwer upon oath to bull preferred againſt 
them for diſcovery. 
S. 5. Perſons cheating at play, or winning above lol. and being B. it where 
convicted thereof on an information or indlictment to forfeit 5 times #2 indict- 


+4 
Oi 


Nele Was 
the value of their winnings ta the informer, aud fuſer corporal found b 1 
puniſhment as for perjury. | the grand- 

jury, and 


it was quaſhed for inſufficiency, an information was afterwards denicd; for another bill might 
be found. 8 Mod. 187. Mich. 10 Geo. 1724. Anon. 


S. 6. Two juſtices may commit common gamsſters till they find [ 6 ] 
fecurity for a good behaviour. 
S. 8. And any perſon challenging another for money won at play, 
40 forfeit his perſonal eſtates and juffer tws years impriſonment. 
. 9. Saving fer perſons playing in the royal palaces. 
6. 5 Geo, 24 * gameſter to have benefit of the afts of 


bankruptcy. 


7. 12 Geo. 2. Prohibits lotteries and ga % of the ace of 

hearts, pharoah, baſſet, and hazard. 

Every adventurer in any of the ſaid games, lottery, or lotteries, 
ale or ſales, or who ſhall play, ſet at, Hake, or punt at either of the 
faid games, and be thereof convicted as afor gjaid fhill forfeit gol, 

Such ſales ſhall be void, and the houſes, Arndt. Se. BD: ſet wp and 
expoſed to ſale ſball be forfeited ts any perſon who ſhall fre for the 
ſame. 

Perſons agrieved may appeal t: to the next guarte r ſellions, Sc. 

No cenviction or judgment upon this aft, ball be jet a/rde for want 
of form, 

N certiorari, ar other proceſs, fhall iſſue to remove the record of 
any ſuch convittion from the quarter ſeffien, ints the courts IA gſimin- 
fer, but upon 100]. ſecurity. | 

Offenders not having ſufficient goods and chattles wherean to levy 
the penalties inflifted by this att, or who ſhall nat immediately 
pay, or give ſecurity for the fame, fall bc committed to goal for 
6 mmths. 

Tuftice of peace neglecting, Ic. Mali # fort fol. one nmnety thereof 
to the perſon ho hall ſue for it, and the ther mnety to the poor. 

This or any farmer act, not to binder any games Wwithm his majeſiy*s 


royal palace. Nr fhall affect an; eſtate, Ic, in mansrs, lands, Sc. 


legally allotted, or held by any allotment by lots. 

Every action upon this act to be commenced within 3 months after 
the fact committed. | 

Defendant may plead the gene ra! i ue, Cc. 

8. 13 Geo. 2. Enacts that, the game of paſſage, and every 
other game invented, or to be invented with ore or more die or dice, 
or . any other inftrument, engine, or debiſe, in nature of dice 
(hackgammon and other games n9v played with the backgammon 
tables excepted) ſhall be within the intent of the det of 12 Gee. 2. 
ezainſt gaming. | | 


6 . Gaming, 


(B) What Gaming is within the ſeveral Statutes. 


1 Salk. 344. I, WI GER concerning the right manner of playing is not 
ST * within the ſtatute, becauſe it was a mere collateral matter, 
chance bur Which happened on a mere chance, and the event of it did not 
on the right depend on the ſucceſs of the game, and the act expreſsly prohibits 
of the play. wagers on the parts or hands of the players, and had they intended 


other wagers, it is probable that mention would have been made of 


them. Lutw. 487. Mich. 5 W. & M. Pope v. St. Leger. 
5 Mod. 175. 2. If A. wins 100. of B. and A. being ingebted to C. 100/. 
S. C. appoints B. to give bond for the 1007. to C. this is a good bond; 
for C. is an innocent perſon, and if A. be bound with B. it will be 
the ſame thing, per Holt Ch. J. who ſays, 'tis the only caſe 
he knows where it ſhall not be void, and which he ſays has been 
adjudged both on the ſtatute of gaming and uſury, and that if A. 
loſes 100/. to C. and A. and B. become bound to C. for the 
money, the bond is void as to both. 1 Salk. 344. Mich. 8 W. 3. 
| Huſſey v. Jacob. e ä 
See 12 3. At play H. may loſe 1001. to A. and 1001. to B. becauſe 
24 te 2 "tis @ ſeveral contract, ſecus if it were a joint contract. It was 
Walkers. held in the caſe of *Daxvers. v 'THISTLEWORTH that if H. 
Walker.,_ loſes 2000. in ready moncy and after loſe 1007, on note more, the 
8. P een, note is good, but all beyond it is void, per Holt. Ch. J. 1 Salk- 
ER 345. Mich. 12 W. 3. in an anon. caſe. 


ut Twiſden e contra.— Lev. 244. Trin. 20 Car. 2. B. R. 


[ 7 ] 4. Loſing“ more than 1001. to ſeveral perſons at one ſitting is 
Per Holt. not within the ſtatute, unleſs they go ſhares fraudulently and 
Ch. J. 12 join in the ſtakes; for then as to the chance of the game they 
Mod. 540. are as one perſon. 1 Salk. 345. Mich. 13 W. 3. B. R. Dickſon 


* Per Pem- ,, 
ere. Pawlet. 


„ loſing above 100 J. an tick at on- hitting though to ſeveral perſons, is void by the ſtatute, ſecus if at 
everal times. 2 Show. 185. Noel v. Reynolds. | 
If one loſe nd: of 100 l. to tw» at one ſiting both the ſums would be void. But if one loſe 
gl. % fl. and then on purpoſe to avoid it loſes 291. to B. there A. may ſpecially ſet out the fraud, 
and ſo avoid it, per Cur. 12. Mod. 253. Mich. 10 W. 3. 1698. Walker v. Walker. 


12 Mod. 5. If 4ol. be fairly won and 66 1. with falſe dice, this will not 
287 0 avoid the 40/. debt, unleſs he was party to the fraud. 1 Salk, 
Trin. 13 345. per Holt Ch. J. in caſe of Dickſon v. Pawlet. 


* To 3 


Anon. 


(C) Actions and Pleadings. 


1 1 N debt. A. won 800. at one meeting, of B. and for which 


B. gave ſecurity, and then they appointed another meeting, and 
A. won 7ol. mire of B. The queſtion was, whether this was 
within 


Gaming, 


within the ſtatute. The court was divided, which the plaintiff 
perceiving, diſconcinued his action, but the better opinion was, 
that it was not within the ſtatute, though if it had been pleaded, 
that the ſeveral meetings were purpoſely appointed ta elude the ſtatute, 
it might be otherwiſe. 2 Mod. 54. Hill. 27 Car. 2. C. B. Hill v. 
Pheaſant. tl 

2. A. wins 100l. of B. at play, and A. owing C. 1901, brings C. 
to B. who owned the debt, and B. gave C. a bond for the 1001. C. 
not being privy to the matter, accepted the bond, and afterwards 
put it in ſuit. The obligor pleaded the ſtatute, but the plaintiff 
diſcloſing the whole matter, the court were of opinion upon 
demurrer, that it was not a caſe within the ſtatute; and gave 
judgment for the plaintiff. 2 Mod. 279. Mich. 29 Car. 2. C. B. 
Anon. 0 | | 

3. In debt upon afficles for 1097. won at a horſe race defendant. 
pleaded the covenants, by which it was farther agreed, that the 
plaintiff at the requeſt of the defendant, would run his horſe again, 
at another day and pie for 2001. more, and then pleads the ſtatute ; 
the plaintiff replied, that the defendant did not make ſuch requeſt, 
But upon demurrer, the defendant had judgment. For though 
the ſtatute allows the loſing of IOO. yet in this caſe the 100 /. 
was not loſt [before] a ſecurity given to run for more. And 
though there was but 100. actually loſt, yet the contract being 
[originally] made for more, it was void for the whole ab initio, 
and can't be made good by the ſubſequent event. 2 Lev. 94. 
Mich. 25 Car. 2. B. R. Edgebury v. Roſendale. 


Vent. 283. 
S. C. by 
name or 
Hedgebor- 
TOW v. 


Roſſenden. 


the cant a 
is ixtire, 
though the 
rer ATE 
diſtin ⁊, yet 
no part of 
the money 
is recover- 
able. 


Salk. 175. cites Roſtington's caſe. — The cafe of Edgebaury v. Roſindale, cited 5 Mod. 352. in 
the caſe of Stanhope v. Smith, 15 ſtated to have been upon articles of agreement, concerning a 
horſe match, wherein the defendant agreed to run four heats, ative days for gol. uch heat, and 
this was held by my Lord Hale, to be but one aprocmert, t ts ve run at ſe vera limes, and the 
defendant in that caſe had judgment. 


. Tndebitatus aſſ. lies not for & money at play, but there ought S. P. 
4 ö a = becauſe it 


to be a ſpecial declaration; it was ſaid by two of the judges, that "mam 
peradventure, by ſpecial pleading, a good rep/ication may be made. conſidera- 


Lutw. 180. Whitgrave v. Chancy. tion; it 
being but 


executory. per Holt Ch. J. 5 Mod. 14. in caſe of Walker v Walker. Salk. 23. Hard's caſe 
S. P. 6 Mod. 129. Paſch. 3 Annz. B. R. Sv1TH v. Alz kv, notwithſtanding the ſaid Cate of 
Eccleſton v. Lewin. For per Holt Ch. J. There is no <w.y in the world 19 rover money won 
at play, but by ſpecial aſſumpſit. And the action ſhould be brought upon the agreement of the 
parties. *Tis true, when two agree to play for ſo much money, that is an actual promiſe; but 
if either win there is no debt ariſes; for nothing but a meriterigus valuable conſidoration can rote a 
debt, ibid. 129. 12 Mod. 81. S. P. But for mow'y /tak-d on a wager, it lies; for being in a third 
perſon's hands, the wining the wager A determines the property. ——* 2 Show. 82. contra. 
v. Sterne. 3 Lev. 118. contra. Eggleton v. Lewin. 2 Vent. 157. contra. Sherborn v. 
Colbatch —A general indebitatus will not lie 92 a wager, or money wn at fly but it muſt be 
laid by way of mutual promiſes ſpecially, and ſo a judgment wes reverſed. But the chief 
reaſon was, becauſe the court would nat couritenance gaming, by giving ſo eaty a remedy ; and 
though the precedent of EL ETON v. Lewin was ſhewn, in which judgment was aihrmed 
in Cam. Scacc. yet it would not prevail. Carth. 338. Jackſon v. Colegrave. An exp» /. promiſe 
will ſupport an action. Per Parker Ch. J. 10 Mod. 312. Patch. 1 Geo. B. R. +[ Q ] 


B. In an action upon a note for money won at play, defendant 
pleaded the ſtatute, and ſet forth, that at one ſitting he loft 854. to 


the plaintiff, and 40l. more to IV. But upon demurrer, judgment 
f | Vas 


n 


n 
1. 9 „ . 
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was given for the plaintiff; for the ſtatute intends a remedy, 
where more than 1004. is loſt to one perſon, and at one fitting ; but if 
it be loſt to ſeveral, it is not within the act. 5 Mod. 351. Trin. 8 
W. 3. B. R. Stanhope v. Smith. | 8 | 
This ſecond 6. As if A. 75 957. to B. and B. refuſing to play any longer with 


loüng, deins him, A. loſes 10l, to C. at the ſame fitting, yet this ſhall not defeat 


on 5 d 
—— to B. of the money which he lawfully won. 5 Mod. 352. in caſe of 
avoid the Stanhope v. Smith. | 
firſt debt 
of the 9;/. B. may ſet out : fraud ſpecially and p av3il it, 12 Mod. 258. in caſe of Walker v. 
Waker. — But Trin. 28 Car. 2. B. R. where A. had loſt to B. at one ſort of game go/. and to C. 
at another ſort of game zol. and to D. at another ſort of game 601. and in an action of debt on 


bond brought for one of the ſums, ] defendant pleaded the itarute, and that he Iuſt the teveral. 


ſums, as above, at the ſame time it was demurred to, becauſe it did 2 appear, that the ſ erat 
evinners wire parties together, Dr in truff for one amt , and that the fratute only voids debts won, 
where they are parties or truſted for each other, and not to diffeRnt gameſters. But it was 
adjudged for the defendaut, the ſtatute being to be extended agaialt ply. 3 Keb. 671. Hudſon v. 


Malim. 


(D) Caſes in Equity. 


S. P. Toth. 1. A Bill was exhibited to be relieved againſt a hond made Hr 
11 money won at dice, the defendant would have been diſmiſſed, 
bard v. Ld. but ordered to anſwer it. Toth. 81. cites 22 May, 38 Eliz. 
Compton. Cromer v. Champney. | | | 
2. A perpetual injunction was granted to an action at law for 
40“ unduely won at dice. 10 Car. 1. fo, 609. Chan. R. 88. 

Blackwell v Redman. | | 
3. The bill being to difcover what money the defendant won at 
dice, or play, of the plaintiff, demurrer over-ruled, and an 
injunction to ſtay ſuit upon a bond entered into for [the] money. 

Toth. 84. cites 11 Car. Sucklyn v. Morley. | 
4. A bill to be relieved upon articles of agreement, but (becauſe 
the bargain was at dice) would not decree it. Toth. 86. cites 

| Mich. 14 Car. Delabarr v. Cox. 

2 Vern. 70 5. A. won a great ſum of money of B. which A. carried away 
—— 29 — with him, and won beſides, another great ſum, which B. re- too by 
fendant Force from A. A. brought action at law, for taking from him 
finding forcibly this bag of guineas. —B. exhibited his bill, and Ld. Chan. 
tte court granted ixjundtian, till the hearing cauſe, Mich. 1687. Vern, 


3 489. Firebrace v. Bret. 


campounded with the plaintiff. 

6. In an action brought on an exorbitant wager, in B. R. in 
Ld. Ch. J. Hale's time, his lordſhip declared he would give the 
defendant leave to imparle from time to time, cited per Ld. Jefferies. 
Irin. 1688. 2 Vern. 70. as the caſe of Sir Cecil Biſhop v. Sir John 
Staples. . | | 
7. One apprentice wins 52. at cards of another apprentice, and 
gets a hend for the money, but decrecd to be delivered up. Trin. 
1693. 2 Veru. 291. Woodroffe v. Farnham. | 
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(a) Gaol. 


1. 14 Eliz. 
cap. 5. .. 37. relieved by rates made at the quarter ſſſions. 

2. It is incident to a court to have a gaol, as a Court of py-powders 
to a fair, and a Sad. not in a place certain, but goes with the 
perſon of the gaolergCro. E. 168. Smith v. Hellier. 

3. 3. Fac. 1. ſ. 10. Directs, haw charges, in ſending offenders to 
goal ſhall be defrayed. | | 

4. Every county,has tree forts of gaols, viz. one for debtors, 


which the ſheriff may appoint in any houſe where he will; and the 


other gaol, for breakers of the peace, and matters of the crown, 
whichis the county gaol. Lat. 16. Anon. | 

5. The owners of the gatchouſe priſon have no charter to ſue a 
commiſſion of gail delivery, and it is hard to maintain a right to a 


gaol, without ſuch a liberty, and there is an act of parliament, that 


all felons thould be committed to the county gaol, and the meaning 
of it is, if there be not a franchiſe and power to ſue for gaol 
delivery, and ſuch ſuit muſt be made in Chancery, per Holt. Farr, 
31. Trin. 1 Annz. B. R. Anon. 


Yo Belong to whom. 


* 
1. 3. (AO which were wont to be in the ſheriff"s 
Stat. 1. cap. 10. 
bailiwicks, and they fall put in ſuch keepers 
er whom they will anſwer. | 
2. 13 K. 2. cap. 15. The King's caſtles and gaols, which were 
wont to be joined to the bedies of the counties, and are naw ſevered, 


hall be rejoined to the fame, 


3. 19. I. 7. cap. 10. The ſberif of every county ſhall have the 
keeping of the common gaz! there, except ſuch as are held by inheri- 
tance or ſucceſſion. And all letters patents of the keeping of gaols 


for life or years, are annulled and void; howbert neither the King's 


Bench nor Marſhalſca ſhall be in the cuſtody of any ſheriff, and the 
patents of Edward Courtney, E. of Devonſhire, and John Morgan, 
for keeping of priſans are excepted, 


Irefts how priſoners in common paels are to be 


cuſtidy, jhall be again rejoined te their 


This ſtatute 


is confirmed 
by ſtat. 19 
H. 7. cap. 
10. Hawk, 
PI. E. 127; 
cap. 16. f. 
5.— pon 
this ſt tute, 
it Wos re ſol. 
ved that 
grants of 
cuſtodies of 
g aols, then 
lately made 
by . H. 8. 
or aſter 
granted to 


diverſe per- 


ſons, were utterly void, and that inafmuch as the cuſtody of them, belonged to the office of 
ſheriff who being immediate officer to the King's courts, ſhall anſwer for eſcapes, and ſhall be 
fubject to amerciaments, if he has not the hody in court upon procefs to lum directed, &c. it is 


reaſon that he put in ſuch keepers of the ſaid gaols, for whom he will anſwer, according to the 


purview of the ſaid act, which it would be unreatonable for him to do, if another ſhould have the 


ward, and cuſtody of the gaul. 4 Rep. 34. cited by the reporter as adjudged by the two click 


juſtices 


RAS. 


= Gaol, 


juſtices, and all the juſtices of England. Mich. 39 & 40 Eliz. the cafe of Giols,,—S. C. cited 
by Raymond J. who ſaid, that ſo the gaols of {therti:s 16 incident to the led of the liberty 
Raym: 423. 

The aſſiſes had uſually been kept in Vork caſtle, and Q. Ehz. granted the cf of at! perſons 
taten within the county of York, and to be in priſon, and kept in prifon, in the caft/- of Lt by the 
patentee, to whom the ſaid cafile was then granted, and upon diverſe priſoners being taken by 
the ſheriff, it was demanded of the Maſter of the Rolls, the Ch. J. of B. R. and the Chief Baron, 
whether the patentee ſhould have the cuſtody of them or not; and they held that the patentee 
(keeper of the caſtle) had nothing to do with them, but that the ſheriff ouglit to have the cuſtody 
of all perſons taken by him, by virtue of any commandment or writ, iſſuing out of any court of re- 
cord for debt, outlawry, or other cauſe whatſoever; becauſe it is his office to apprehend ſuch perſons, 
and to Keep them at his perl; for he is the immediate officer to the court out of which the com- 
mandment iſſues, and chargeable to the party, if the priſoner is ſet at large. And it being further 
demanded of them, whether if the common gas! od the county had v:en in part of the cafe! „ Time out of 
mind, Sc. the keeper or patentee of the caſtle, might bar the ſheriff of having the place “ 
accuſtomed for the common gaol, and cuſtody of the priſoners. 
convenient to have it allowed to the ſheriffs, and that by the law it ought to be ſo obſerved ; 
and upon comparing the ſtatutes of 14 E. 3. cap. 16. and 19. U. 7. 
1 And. 345, 346. pl. 320. The theriff of York's caſe. A | 

Serjeant Haw =ins ſays, it ſeems, that ſince the ſtatute of 14 F. 3. Lap. 10. the grant of the 
King to private perſons to have the cuſtody of priſoners commited by 28 of peace is void. 2 
Hawk. Pl. C. 118. cap. 16. ſ. 7. None can claim a priſon as a franchiſe, unleſs he have alſo 
a gaol delivery of felony ; and therefore, where the Dean and Chapter of Weſtminſter have no 


ſuch gaol delivery, they ought to ſend a calendar of their priſoner o Newgate, and return 


habeas corpus's to B. R. with a claim of their franchite. per Holt. Ch. J. 1. Salk. 343. Trin. 1 Annz 
B. R. The Quetx v. Tailour.—7 Mod. 31. Anon. but ſeems to be S. C. and lays, that it is 


hard to maintain a right to a gaol, without ſuch a liberty, | 

1 8 7 ] 4. 11& 121V. 3. cap. 19. , 3. All murderers and felons ſhall 
be impriſoned in the comma gael, and the ſheriff ſhall have the keeping 
of the ſaid gaol. 


S. 4. Saving the right of all perſons having any common gaol by 


E for life or years. | 
S. 7. Where any county gaol 4 England or Wales is ſituate on 
lands belonging to the crown, ſuch | 
crown, but be for the publick ſervice of the county. 
Made per- S. 9. This act to continue ten years, and to the end of next ſeſſions 


etual by 5 . 
e de, J parliament, 


19. 


(C) Repaired, at whoſe Expence, 


s 11& 12 FF. Pipnwers juſtices to alter and enlarge the county 
3. cap. 19. /. 1 * gaols, and raiſe money and defray the charges. 

S. 2. The money to be levied by diſtreſs, if refuſed. 

And the ſaid juſtices are authoriſed to conſtitute a receiver or 
receivers of the money ſo aſſeſſed, taking a ſecurity for their being ac- 
countable : and if the ſaid receivers, conſtables, &c. ſhall, by the ſpace 
of four days, refuſe to account, the ſaid juſtices may commit them till 
they do account; and the receipt of the receiver ſhall be a ſufficient 
diſcharge to the conſtahle, Ic. as the receipt of the juſtices ſhall be 
to the receiver. And the juſtices are impowered to contract with any 
perſon for building and repairing the gaol. | | 

S. 5. Provided that this att ſhall not charge any inhalitant 75 a 
liberty, city, or ton corporate, which have common paols for felons, 


and commiſſioners of afſiſe, or gaol delivery, for trial of felons, with 
an aſſeſſment for the county gaol. 
L | S. 8. Provided 


As to this, they thought it was 


cape 10. they held as above. 


ands ſhall not be aliencd from the 


I. 


x,* 


hav 
Cro 


I. 4 


2. 
for | 
diet, 
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S. 8. Provided no collector ſba.l enter into the houſe of a peer or 
peereſs to diftrain for the duties aforeſaid. 
S. 9. This act to continue ten years, and to the end of the next 


ſeſſions of parliament, 


(D) To what Places Offenders are to be com- 


mitted, and where kept. 


1. 5. H. 4. cap. 10. ONE to be impriſoned by juſtices of peace 
| but in the common gaol. 
2. 11 & 12 V. Z. ocap. 19. f. 3. All murderers and felons ſhall 
be impriſoned in the ſhid common gaol, and the ſheriff ſhall have the 
keeping of the ſaid gaol. f | : 


Gaoler, | [ IT ] 
(A) Who. 


1. PHE courſe of all corporations 1s, that the mayor, who is 
the judge, is the gaoler allo; fo the ſheriffs of London 


have a court in the Guild- hall, and are officers and gaolers to it, 
Cro. E. 168. Hill. 23 Eliz. B. R. Smith v. Helliar. 


(B) His Power and Duty. 


I. 4 Ed. 3. 10. G4 OLERS ſhall receive felons without taking 
any thing. | 
2. Gaoler cannot detain priſoner for his diet, and fo is 8 E. 4. but Gaoler is ic 


for his fees he may. But in action of debt upon contract for his à manner 
compellable to 


diet, he ſhal! not wage his law, becauſe it is a work of charity. ys jury's 
Roll. R. 338. Atkinſon v. Hobbs. for his pri- 
ſoners, and 
therefore the priſoner ſhall not wage his law in ſuch caſe. 9 Rep. $7. in Pinchon's caſe.—— 
Pl. C. 68. a. Holt Ch. |. ſaid, that the gaoler is not bound to find his priſoner with meat 
and drink, and denied 9 Rep. 88. Prxcyox's caſe, and he cited Pl. C. 68. a. See 12 Mod. 
683. And he ſaid, that while the priſoner is in his charge, the gaoler cant tat- any ſecurit 
for his viftuals from the priſoner himſelf ; for that a bond from him in that caſe would be, ipfs 
facto, void, and there fore fince he is diſabled to take other ſecurity from him than only a promiſe, 
it were hard to allow the priſoner to clear himſelf by his oath; and that it is for the priſoner's 
benefit not to be put upon it, for the gaoler muſt make out his charge, and not put the 
Priſoner to his oath. Ibid, 


3. Priſoner 


Tl Gaoler, 


3. Priſoner was delivered per Cur. without paying for his 
diet, becauſe his impriſonment was not lawful, 


Oliver's caſe. 
4. A gaoler, who had fe/ors in his cuſtody, finding that the 


felons were breating f their fetters, went to them with a hatchet; 
and they aſſaulted, and beat him; the gaser Filled ttos of them 


with the hatchet. Reſolved by all the council that it was well 


done. Jenk. 23. pl. 42. 

5. Twiſden J. cited my Lord Hob. that a gaoler could not 
take a bend of his priſoner for a Juſt debt; but Hale ſaid, that 
ſeems hard, becauſe he takes it in another capacity; but he cannot 
take a bond for his fees; becauſe it would give him opportunity to 
extort. Vent. 237. Moſedell v. Middleton. Obiter. 

6. 2 Geo. 2. 22. F. 3. Gazlers muſt permitEpriſoners to ſend -= 
viftuals from what place they pleaſe, and to have ſuch bedding, &c. 
as they ſhall think fit. 

§. 4. None but lawful fees to be taken of priſmers till further 
ſettlement. - | 

Tables to be made of the fees, and of gifts for priſeners, and to 
be hung up in every gael. | 

§. 5. Gurts at IVetminſter, every Mich. term, ſhall enquire after 
the fees and orders, and at aſſiſes ſhall give fuch inguiſition in charge 
to the grand jury. | 

§. 6. Fudges may hear petitions in a ſummary way. 


L I2 ] (C) Puniſhable for Eſcapes of Felons, &c. 


The reaſon I. I F rebels break a gaol, fo that the priſoners eſcape, the gaoler 
B is liable; but it is otherwiſe of enemies. Vent 239. in the 


in the firſt 
hs * >: Caſe of Morſe v. Slue. 


bi; remedy over, but not in the laſt caſe, Cro. E. $15. in caſe of Southcot v. Bennet, 
33 H. be 1. | . 


Cixes 


2. If a perſon, convicted of a miſdemeanor, eſcapes and is 
retaken before the gazler is indicted for it, he ſhall not be troubled 


for the eſcape. 12 Mod. 227. The King v. Fell. 7 


. Gaoler de facto is puniſhable for ſuffering an eſcape, 2 

| | Hawk. PLC. 25 19. f. 25 N oe 
4. If a priſoner be acquitted, and detained only fer his fees, it 
will not be criminal to ſuffer him to eſcape, though the judgment 
were that he be diſcharged paying his fees; ſo that till they be 
paid, the firſt impriſonment continued lawful as before; for as 
much as he is detained not as a criminal, but only as a debtor ; 
yet, if a perſon, convicted of a crime, be condemned ts 1mpriſonment 
for a certain time, and alſo till he pay his fees, and he eſcape after 
fuch time is elapſed without paying them, perhaps ſuch eſcape 
may be criminal; for that it was part of the puniihment that the 
impriſonment be continued till the fees be paid ; but it ſeems, that 
this is to be intended, where the fecs are due to gathers, as well as 


= | | to. 


Roll. R. 339. 


* 
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29 the goaler ; for otherwiſe the gaoler will be only ſufferer by the 


eſcape, and it will be hard to punith him for ſuffering an injury to 
himſelf only in the non payment of a debt in his power to releaſe. 


2 Hawk. Pl. C. 129. S. 4. 


(C. 2.) Puniſh able for * other Offences than pit 127. 
| Etc apes. | of dureſs by 
Gauler. 
1. U 1. 6.7. er gaolers, uſing dureſs 
| 14 Ed. 3. St. 1. c. 10. to compel priſoners to appeal, ſhall be 
2 puniſbe . 

2. Gaoler for life Bmmits a forfeiture, he in reverſion ſhall have 

the naming another in his room. 2 Lev. 71. the King v. Lady 


Broughton. | | 
3. 3 Ges. 1. 15. 10. Diredts how gaolers ſhall be puniſhed for 


. buying, ſelling, or farming their offices. 


4. Gaolers are not only puniſhable by attachment, as all other 
officers are by the courts to which they more immediately belong, 
for any groſs miſbehaviour in their offices, or contempts of the 
rules of tuch courts, but they are alſo punithable by any other courts 
for diſobeying writs of habeas corpus awarded by ſuch courts, and 
not bringing up the priſoner, at the day pretixed by ſuch writs. 
2 Haw. Fk © $81. . 31. 

5. 2 Geo. 2. cap. 22. , 16. Infiits a penalty of 5ol. on gaoler 


fer not permitting priſoners to ſend for viftuals from what place they 


pleaſe, or to have fuch bedding, &c. as they think fit. 


(D) #®* Allowances, * See Fees, 
| (B) pl. 1. 


15 WW HERE a gaoler brings a priſoner into B. R. by reaſon of a writ 
of error, or to reverſe outlatwry, he ſhall have for his labour 

by diſcretion of the court, which is out of the caſe of the ſtatute. 
Br. Fees, pl. 6. cites 21 H. 7. 16. 

2 And if a ſheriff takes of the priſenor his cloaths, or money out of 
his pure, in ſpite of his teeth, it is out of the cafe of the ſtatute, [ I3 ] 
becauſe treſpaſs lies. Br. Fees, pl. 6. cites 21 H. 7. 16. | 

3. On a hab. corp. the gaoler is bound to bring the body, though A gaoler 
he has not his charges tendered him ; but he may move the court, — 8 
and they will rule that he ſhall have his charges firſt. 2 Show. * 


172. Mich. 33 Car. 2. B. R. the King v. Greenway. a priſoner 
| upon a 

habeas corpus, and the priſoner refuſing in court to - the gaser, he was remanded by rule of 
court. Cumb. 36. Mich. 2 Jac. 2. B. R. anon. - Gavler may detain a priſoner after a had. 
corp. directed to him for his /:e;, but not for chamber rent, &c. Cumb. 109. Paſch. 1 W. & M. 
B. R. the Warden of the Fleet's caſe. The plaintiff cauſed the defendant to be brought up 
by habeas corpus from Stafford, and now the gaoler moved fo be allowed his charge; for bringing 
him up; but the court ſaid he ſhould have agreed with the plaintiff before he brought him. 


Holt bid him to take his action againſt the plaintiff for his charges, Cunib. 229. Mich. 5 W. 
& M. B. R. Grammar v. Thompſon, 


4. S and 


Gavelkind. 


4. 8 and g IV. 3. cap. 26. f. 14. No priſoner ſhall he compellable 
to pay rent for any chamber in any priſon, for any longer time than he 
Hall be in poſſſſion 3 nor to pay above 25. bd. a week for ſuch 


chamber, and the marſhal, warden or other keeper demanding or taking 


more ſhall forfeit 201. | 


(E) Securities. taken by him. What may be. 


1. 8 and g IF. 3. 26. f 5. This act ſhall not extend to make 
word ſuch fecurities as priſaner ſhall give for their lodging, within 
the rules of the ſaid priſons, ſo that ſuch ſecurity be net taken for 


the enlargement of a priſoner out of or beyznd Me rules. 
: 0 


(F) Pleadings. 


I. 1 * debt againſt a gaoler, he Hall not ſhew haw he was gacler; 


for it lies againſt a gaoler in poſſeſſion there. Br. Count, pl. 
n 2. cites 11 H. 4. 72. | 
| — Sefrng 2. 8 andg If. 3. cap. * 27. ſ. 6; EnaQts that no retaking on 
be io Win, freſh purſuit ſpall be given in evidence on the trial of an iſſue in any 


gate's Abr. action of eſcape again/t the marſhal or warden, or any other keeper 


and Kebles JF any other priſon, unleſs the ſame be ſpecially pleaded; nor ſhall any 


ſtat. at large - 
po as Jpecral plea be received, unleſs cath be made in writing by the marſhal, 


Fc. and filed, that 3 did, without his conſent, privity or 


knowledge, make ſuch eſcape; and if ſuch affidavit ſhall appear to be 


falſe, and the marſhal, &c. be convicted theresf, ſuch marſhal, &c. 
ſhall forfeit 5oo!. | | 

S. 17. Any pany ſued for putting in execution any power given 
ty this aft, may plead the general iſſue; and if the plaintiffs be non- 
fait, Sc. ſuch defendant ſhall have double caſls. | 


SGavelkind. 
(A) Antiquity thereof, and of what regard in 


Law. 


I. L ND in gavelkind is held in ſecage, and not in chivalry, 
and this land is partible between the males, and not the land 

which is held in chivalry, &, Br. Cuſtoms, pl. 57. cites 9 H. 3. 

and Fitzh. Preſcription, 63. 


2. The 
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2. The cuſtom of deviſing is a meer collateral cuſtam, and no part 


of the cuſtom of gavelkind ; per three juſtices, but Windham J. 
contra. Lev. 79, 80. Mich. 14 Car. 2. B. R. Wiſeman v. 
Cotton. | | 

3. All the lands in England before the conqueſt, and for icme 
time after (contrary to Core's opinion) were generally gavelkind; 
but ſoon after the conqueſt, for the better ſtrength and tupport of 
the crown, 4n:ght fervic? tenure was introduced, and the courſe 
of deſcent altered; per Holt Ch, J. 6 Mod. 120. in caſe of 
Clement v. Scudamore. cites Lamb. Sax. Law. 167. Seld. 
Eadmer. 


Wms's Repꝰ 
64. Hill. 

1703. B. R. 
S. C. and P. 
Pig. of 
Recov. 4 — 
And my Ld. 


Hale is of 


that 2741 


King Jabn's tine the hereditary ſucceſſion to the eldeſt ſon, was not ſettled. But this mult be 
under ſtood of /zcage land; for from the conqueror's time, the feodal tenures of Kmght's ſervics 
were introduced, and th@e the eldeſt fon inherited; and this held till the ſtatute de don:s, 


when the lords and great Men being fond of perpetuating their names, and handing 


down their 


eſtates to their families, by that ſtatute, created theſe eſtates tail, Pig. of Recov. 4. 5. 


4. The law tates notice of borough-engliſh and gavelkind 
c.tams. G Mod, 121 in caſe of Clement v. Scudamorc. 


(B) Deſcent. How. 


1.D ENT or common out of land in gavelkind, burgh-engliſh, 

or the like, which has continued from ancient time, ſhall 

be of the nature of the land, as feme to be endowed of the E 

&c. ra of rent newly granted. Br. Cuſtoms, pl. 58. cites 4 E. 
3.32. = EZ 

2. In gavelkind, burgh-engliſh or the like, a man may have 


Hrmedon for the youngeſt of the land tailed; for though the tail be 


by ftatute, yet this ſhall not change the nature of the land ; but it 

ſhall go to all the ſons in the one caſe, and to the youngeft in 
the other caſe, Br. Cuſtoms, pl. 62. cites 11 E. 3. and Fitzh. 

Formedon, 3o. and Fitzh. Garanty 94. 

3. Quad ei deforceat was brought by twa men as heirs in tail in 
gavelkind, and awarded good. And ſo note, that notwithitanding 
the tail be by ſtatute, yet the inheritance of the land ſhall go to all 
the ſons according to the cuſtom of the land. Br. Taile & Dones, &c. 
pl. 8. cites 46 E. 3. 21. and Fitzh. Formedon 30. 11 E. 3. 

4. Where there is lord meſne and tenant in gavelkind, the rent 
and ſervices of the meſne thall not be intended of the nature 


of the land, it it be not ſpecially ſhewn; quod nota. M. 3 


E. 3. as it was ſaid there. Br. Cuſtoms, pl. 24. cites 21 H. 6. 


10, 11. 


5. At the common law, if a man had made a leaſe for years of 
two.acres of land, the one in borough-engliſh, and the other in 
gavelkind, rendering rent, and he had iſſue two ſons, and died; in 
this caſe the rent ſhould be apportioned; becauſe the rent deſcended 
to them by courſe of law, Arg. D. 4. b. 5. pl. 5. Mich. 25 H. 
8. Anon. | | 
vot, C 6. If 


S. P. Br. 
Cuſtoms, 
pl. 65. cites 
14 H. 8. 7. 


S. C. cited 

Dav. 31. in 
the caſe of 

Taniſtry.— 
and cites 22 
E. 3. Fitzh. 
Age, SI. and 
2 Eliz. 176. 


b 


Br. Rents, 
pl. 6. cites 
21 H. 6. 11s 


147 Gavelkind. 


Sc. cited 6. If I give land in gavelkind or borough-engliſh to J. S. for 


+ 5: 5 life, remainder to the right heirs of M. R. the true heirs thall take 
Tanittry — it. For this is out of the caſe of cuſtom, and ſo mult run to the 


HF. if give heir at common law. Hob. 31. cites 37 and 38 H. 8. Br. Deſcents, 
Jang e nta- 59. & Done 42. | 


velkimn -0 | 
J. F. and the heirs male of his body, and he has iſſue four ſons; all the ſons ſhall inherit. 1 Rep. 
102. b. tog. a. cites this diverſity taken by Ld. Brock. Br. Done, pl. 42. 37 H. S. between A 


claim by deſcent and by purchaſe. 


7. If A. be ſeiſed of lands in te fee, and gavelking, and grants 


a rent-charge out of them to B. in fee, and B. dies, having iſſue 
three ſons, the eldeſt ſon ſhall have all the rent. Adjudged. Noy. 15. 
Randall v. Roberts. | 


1 ; 5 ] 8. A rent charge was granted out of ns lands f A. and | 


his heirs; and it was held by Hale, Rainsfordpand Wild, that the 
C. by nme rent ought to deſcend to all the brothers, according to the deſcent 
of Randall! of the land; becauſe the rent is part of the profits of the land, and 


v. Write iſſues out of it; and they gave judgment accgrdingly. Mich. 25 


pe rites Car. 2. B. R. Mod. 96. Randall v. Jenkins. 


den, to have been adjudged. Mod, 112. pl. 7. Anon. Br. Rents. pl. 13. cites 22 Af, 78. aces 
S. P. Jenk. 193. pl. 100. and 205. pl. 32. cites 26 H. 8. 3. | 


9. In cafe of gavelkind, if a man has three ſons, and purchaſes 
land in gavelkind, and the younge/# ſon dies in the life of the father, 
and leaves iſſue a daughter, there is no doubt but the daughter ſhall 
inherit; per Holt, Ch. J. in delivering the opinion of the court. 6 Mod. 
121. Hill. 2 Annæ, B. R. in caſe of Clement v. Scudamore. 

10. But if the purchaſe had been 15 pj. and the heirs male 
ef his body, the daughter had been excluded per formam don ; but 
the cuſtom making it deſcendible to the heir male, makes room 


for his repreſentative. Per Holt, Ch. J. 6 Mod. 121. Hill. 2 Anne, 


B. R. in caſe of Clement v. Scudamore. | 
11. A will was made of gavelkind lands by a grandfather in 
favour of his eldeſt grandſon, the fathers of each being dead (they 
being by ſeveral venters) but upon proof that the te/?ator after- 
wards cancelled his will, the grandſon by the ſecond venter recovered 
4 moiety. 8 Mod. 208. Mich. 10 Geo. 1724. Turner v. 
urner. 


(C) Diſpoſed of, How ; And who ſhall take by the 


Br. Cuſ- 1. H E cuſtom of gavelkind is, that an inſunt at 15 years of 


t 1. . 4 
. age may make feoſfiment; but he cannot declare his will* upon 


5.0. — it, that his teoffees ſhall make ſuch eſtate, &c. and therefore 
2 ſubpæna does not lie thereof; per Cur. for a cuſtom ſhall be taken 
rig, fſtrictliy; and per Jenney, J. leaſe and _ is not warranted by 
and pon fcoltment - 

vu 


Orig. 
— but this cuſtom ; and per Dygar, the uſe of 
.. 


be ng 
contre 
eXECU 


22 E. 


1C 


Gavelkind, T5 
+ truſt of burgh-engliſh ſhall go to the youngeſt ſon, and the ſame in the laſt 
in gavelkind, Br. Cuſtoms, pl. 50. cites 21 E. 4. 24. edit on, aud 


in the 
year book it is (truſt.) An infant of 15, years old, ſeiſed of lands in gavelkiad in Kent 


by d.jcent, may ſeil his ſaid land, and make feoff ment of it to the vendee. Nota, that Hale, ſerjeant 
ſaid, that this was the cuſtom there, Bendl. 33.. pl. 52. III. 2 E. 6. Anon. But. to make 
feoffment, ibo 4 fate of it, is not good by the ſaid cuſtom. Ibid.—Ncr can ſuch infant mage 
feoffment of any ſuch lang, of which be has a rever fron only depending on an eſtate far lifes 160. — 


Ner of lands purchaſed by hnmſelf withtn age there. Ibid. 


2. Where a man ſeiſed of land in gavelkind makes , to 
the uſe of himſelf and his feme in tail, the remainder to his right 
heirs, this remainder ſhall go as the cuſtom of the land is; by 
the beſt opinion of the court, Br. Cuſtoms, pl. 1. cites 26 
H. $4. | | 

3. So of rent grantgd out , ſuch land, by the beſt opinion of the 
court ; but Shelly cogtra for the preſcription of gavelkind ; and that 
the land in gavelkind, and all land in nature of gavelkind is held 
in ſocage, and is partable between males, &c. and therefore the 
pre ſhall not go to the rent; contra by two other juſtices. 

id, 

4. And it was held there, that if a man gives land of gavelkind in 
tail, to hold of him in chivalry, yet it ſhall be departible. Ibid. 

5. A, ſeited of gavelkind in fee, deviſed it to A. and MH. his wife, Nets. Abr. 
for term of their lives, the remainder proximo heredi maſculs de D. hi. 
corporibus ſuis legitime procreato in perpetuum. They have ue A 
three ſons, and ® die. This point was argued two ſeveral terms by that the | 
ſeveral, but no judgment or opinion. See D. 133. b. pl. 5. est ſen 
Mich. 3 & 4 P. & M. | 2 
whole ; but no ſuch judgment is there, nor did the court give any opinion. But this ſeems taken 


from Hughes's Abr. tit, Gavelkind, pl. 7. 25 16 


6. It was found by a jury of the county of Kent, that gavelkind Co. C. 551, 
lands were not deviſable by cuſtom; and in all the caſes produced 52. £41 


LAUux OE Vs 


of deviſes of ſuch lands on which verdicts had been found for ſuch B 
deviſees, it appeared that ſuch deviſors made feoffments to the uſe of: See (E) 


their wills, though the wills took no notice of the feoffment; and, 1094 Ve 
though the court ſhewed their diſlike of the verdict, by reaſon. of 
ſeveral authorities cited, yet the jury, after conſideration thereof, 


_ affirmed their verdict, Paſch. 1659. B. R. 2 Sid. 153 to 155. 
| Brown v. Brokes. | 


(C. 2) Forfeitures of Gavelkind in General! 


I. T HE cuſtom of gavelkind is, that if the father be attainted 
and hanged, yet the ſon ſhall inherit; contra elſewhere if he a 
be not put to execution; and in this caſe the feme ſha!! have dotuer; 
contra if he abjures, or be outlawed of felony, and is not put to 
execution; for cuſtom is taken frily, Br. Cuſtoms, pl. 54. cites 
22 E. 3. and Fitzh. Preſcription, 40. 5 
| C2 (D) Dower, 


16 | | Gavelkind. 


(D) 1 Tenancy by the Curteſy of Gavel- 
kind. How. And how forfeited. 


1. 17 E. HE ling ſhall have all the goods of felzns and fugitives, 
2. 16. 1 and the year, day, and waſt of their (ants, and then 
the land ſball be delivered to the lord of the fee, who may alſo, (if he 
pleaſe ) compound with the king for the year, day, and waſ/t. 


Here certain lands in Kent, called gavelkind, are excepted ; where 


the father may go to the bot, and yet the fon to the plough; and in 
gavelkind, / the heirs male ſhall divide the inheritance, and ſo 
ſhall the female; but women fhall not make palggtion with men. Alje 


a woman ſhall be endxrwed of the moiety, and if ſhe commit formcation 


| in her widoruhoad, or marry, ſhe ſhall life her dower. 
Mo. 265, 2. Dower of gavelkind land is of a 729zety, and muſt be ſo demand- 
40s. C. eg, and not otherwiſe. And it is guamdiu na maritata remanſerit. 


E. . S. » . . 
E saw Le. 62. pl. 83. 133. pl. 182. Hill. 30 Eliz. C. B. Hunt v. 
108. pl. t 3. Gilborn. a 
S C.— av. | : 

91. pl. 168. ſeems to be S C. Cro. E. 825. S. P. Davis v. Selby. 


Co. L'n' 3. Of land in gavelkind, the ſon cannot endow his wife ex aſſenſu 


£5-b.S-P. patris, becauſe there is a poſſibility of his not continuing heir. 


— 6 Rep. 22. a. Arg. in Amb. Gorge's caſe, 


per Cur. obiter, in Ratcliffe's caſe. 


4. If one takes a wife that is ſeiſed of gavelkind lands, and /he 
dies without iſſue by her huſband, her huſband ſhall be tenant by 


curteſy of half of the lands, ſo long as he ſhall live unmarried ; 


22 Car. B. R. This is by the cuſtom of Kent; but by the ſame 
cuſtom, i he had iſſue by his wife, then he ſhall be tenant by the 
| curteſy of all the lands his wife was ſeiſed of; and although he do 
marry again, he ſhall not forfeit his eſtate. Mich. 22 Car. Quære 
[ 17 ] whether in the former caſe he ſhall forfeit his tenancy by the 
Eurteſy, if he do {ive incontinently, as the wife ſhall her dower by a 


like cuſtom ? L. P. R. 627. 


(E) Alteration of the cuſtom 3 In what Caſes; 


And How. | 


® Dal. 23. 1. HE cuſtom of velkind goes with the land, and is by | 


Pl. 1. 4- & 5. 


Pg. & I. reaſon of the land; for though lands in Kent were held iz 


8. P. Anon. ſccage in gavelkind at the beginning, and now much of it is held 


and the in chivalry, yet the * cuſtom of it remains as before; per Mounta- 


fame if it gue Ch, J. Lal. 12. in pl. 2 Paſch: E. 6. Anon. 


came to be 
” - . = & o& — 
Led ia 52pi;e Ibid. I 


b if he marry again, he ſhall forfeit his eſtate in the land. M. 


2. 31 H. 


Tani 


K 
made 
altered 
was ag 
Day. 1 
that it 


2. In 
aepartibl 


for the 


42. 31 H. 8. 3. The manor &c. of Thomas Lord Cronnoell, and My Lord 

others within the county of Rent, being gavelkind land, Sali hereafter Was GEES 
deſcend as 'cnds at the common latu. ſtatute, a 

great part of Rent is made deſcendible to tne eldeſt ſon, according to the courſe of the common 
Mw, for that by the means of that cuitom, divers ancient and great families, after a few deſcents, 
came t very !::t!e or nothing. Co. Lit. 140. b. The ſtatutes for diſgavelling,*do get def, oy 
the ? i vil the teuure, as the power of deviſing, but only the manner of the deſcent, which was 
the only thing looked upon as a grievance, and petitioned againſt. Sid. 135. &c. Wiſeman v. Cotten. 
—— And pr Wyndham J. if the parliament had intended to take away all gavelkind cuſtoms, 
they Would have mentioned more than only the partibleneſs; and Twiſden J. accorded, and he 
den.2c the Opinion of Lambert, that if the X. pres chaſe gavellind, that it mall £0 to all his ſons, for 
Lambert had it out of Piowden 247. a. from Southcote's opinion; and he from 35 H. 6. 28. a. And 


Mallet and Forftor of the ſame opinion, and judgment acc. Raym. 76.5. C. For elſe, inſtead of 


a bie fit which the acts intended them, the owners would be greatly prejudiced by the loſs of their 
former pri»:leges, as in Cale of forfeiture tor telony, &c. Hard. 325. Paſch. 15 Car. 2. B. R. Cotton 
v. Wiſeman, x | 


0 
3. If land in gavelkind deſcend to the K. and his brother, they See the 

ſhall cach of them take a moiety. Pl. C. 247. per Brown J. Trin. 3 l, 
4 Eliz. in cafe of Willion v. Barkley. : 

4. But if the King Fas two ſons, and dies, the moiety of the King 
ſhall not deſcend to his two ſons, but the eldeft alone ſhall have 
it, by prerogative; for the quality of the perſon there alters the 
deſcent; but not the eſtate; for the eſtate is as it was before, be 
it fee ſimple, or fee tail; fo that the eſtate ſhall be in the King, 
as in another. Per Brown J. Pl. C. 247. in caſe of Willion v. 
Barkley. - | 
5. Adifference is taken, where cuſtom runs with the ſeigmory, and Gavelkind, 
where with the tenancy; for where cuſtom runs with the tenancy, jo? Sam = 
it ſhall not be deſtroyed by conveyance according to the _ of which fix 
the common law, Dav. 36. b. Hill. 5 Jac! B. R. in the caſe of the order 


„ and deſcent 
1 aniſtry. of inherit- 


ances, can be altered no otherwiſe than by parliament. Jenk. 220. pl. 70s 


6. As if fine be levied of land in gavelkind; for though it be P. 179. 


made a quzre in Dyer 72. b. whether the courſe of inheritance be d. Pl. 45s 


b n Anon. 
altered and made deſcendible to the heir at common law, yet it 


was agreed by the juſtices here, that the cuſtom was not altered. 
Dav. 36. b. caſe of Taniſtry. And cites 2 Eliz. * D. 179. b. 
that it was ſo held of lands in borough-engliſh. 


(F) Declaration and Pleadings. In what Caſes it [ 18 ] 
| mult be pleaded ; And How. | 


I, I N error it was agreed, that releaſe of the anceſtor in gavelkind 
s a bar ta all the co-heirs, but the warranty is no bar but 
* eldeſt, who is heir at common law, Br. Barre. pl. 62. cites 21 
. 3. 21. : | 
2. In aſſiſe, title was made, in as much as all the lands were 
aepartible by cuſtom ; the tenant ſaid, that this land is not departible z 


for the tertenants had only one ſon time out of mind; & 


C3 non 


Gavelkind. 


non allocatur ; for if the reſt of the vill be departible, this ſhall be 
departible likewiſe, and ſhall be of the ſame nature; and where it 
is confeſſed that vill or manor has ſuch a cuſtom, it is nd plea, that 
ſuch land there has not the cuſtom, toit out ſpectral matter ſhewn ; 
for cuſtom ſhall be general; quod nota, Br. Cuſtoms, pl. 66. cites 
A 
5 Where there is lord, meſne, and tenant, and the land is held 
in gavelkind, yet the rent and ſervices of the meſne may be held at 
common law, unleſs it be ſpecially ſhewn, that the rent is of the 
nature of the land. Br. Aide, pl. 80. cites M. 30 E. 3. 
BrPrefcrip- 4. One houſe in B. cannot be gavelkind and departible, where the 
_ pe53: reſt of the vill is otherwiſe; per Caund. to which Finch. and 
ane. Thorpe agreed; by which Belk. faid, that this part of the vill was 
| of the fee of H. C. and in ancient time was ae-1ll merchant, which 
time out of mind has been deviſable, &c. but per Thorp, this is not 
of record; and the juſtices were in opinion to have given judg- 
ment againſt the plaintiff ; by which he was 3 quod nota. 
And per Caund. all the ancient boroughs of England appear in the 
Exchequer of Record. Br. Cuſtoms, pl. 37. cites 40 Al. 27. | 
5. Of land tailed in gavelkind and burgh-engliſh, the writ ſhall 
be 2 and the count ſpall expreſs the cuſtam. Br. Tail & Dones, 
pl 


. 8. cites 46 E. 3. 21. and Fitzh. Formedon, 30. 11 E. 3. 
6. In dower de medietate, the cuſtom ſhall be declared in the count; 
So in action for burgh-engliſh or gavelkind, &c. and this at 
common law; but contra in their cuſtomary courts in the country; 
for there it is their common law known; contra in the courts of 
common law of the realm. Br. Cuſtoms, pl. 69. cites 2 E. 4. 19. 
: AMIE. 4-05 | mn.” 
Br. Count. 7. Where action is brought by co-Heirs in gavelkind or burgh- 
Pens cre engliſh, they ought to Het the cuſtom, and preſcribe init; ſo of a 


nk eme who demands dower of the moiety; for it is as a law, and varies 
from other cuſtoms. Br. Cuſtom, pl. 44. cites 5 E. 4. 8. per 
tot. Cur. 

It was : 8. The Court, of themſelves, will not take cognizance that lands 

21. tare in Kent are gavelkind, unleſs ſomething be alleged, or found of 


landi ar: record to prove it; and ſo is Litt. S. 265. and the Lord Coke, in his 
3 %% comment upon it, that the declaration ſhall mention the land to be of 
ein the cuſiom of gaveltind; but he ſays that he all not preſcribe in it, 


count of 6 , . 
Foe, i and that jo it is of borough-engliſh; and thoſe two vary in 


Mall be pre- this point from other cuſtoms; for when they are generally alleged, 
* 2 the law will take cognizance of them, but where it is not alleged at 


be gave in : , 3 . 

unleſs the all, as in the principal caſe it is not it ſhall not be intended to be 

contrary gavelkind. Lutw. 754. 755- Hill. 35 & 36 Car. 2. Humfry v. 

de proved. Bathurſt 's 7 | 

But as for oth | 

Le 7 ſpecial cuſboms incident to gavel lia, they muſt be ſhewn ; as that baron fhall be tenant by the curteſy, 

w iti cut itfue, and that feme ſhall be endowed of a moiety. 2 Sid. 153. Pafch, 1659. B. K. 

Brown v. Brokes. “ Sid. 128. Paſch. 15 Car. 2. Wiſeman v. Cotton. 1 Mod. 98. Arg. 

. 1 Rep. 47, 8. 2. — t 72 & 561, 562. S. P. Mich. 15 Car. B. R. Launder v. 
Ks & al———5S0 of the c of deviſing. per 3 J. Lev. 79, 30. Mich. 13 Car. 2. B. R 

Wiicman v. Cotton, | * RE y „ * . 8 : . 


Gift, 


7. 39. 21 H. 6. 43. 8 


Gift, 
(A) What ſhall be ſaid a Gift, 


"Th A Gift 7s at the will of the donor, and therefore cannot be pre- 


* ſcribed for. See Preſcription (T) pl. 2. . 

2. If a man puts h robe, or other garment on his ſervant to uſe, paſs, pl. g;. 
this is a gift in law. Br. Done, &c. pl. 9. cites 11 H. 4. 31. S. C. 

3. If an adulterer cloaths the woman, the baron may take his Br. Treſ- 
wife and the apparz], and juſtify both. Br. Done, pl. 9. cites 11 & 
H. 36 cu 

* borrowed 100 J. of B. and at the day brought it in a bag, 

and caſt it on the table before B. and B. faid to A. being his nephew, 
T will not have it, take it you, and carry it home again with you. 
Per Cur” this is a good gift by parol, being caſt upon the table; 
for then it was in the nolleſon of B. and A. m_ well wage his 
law. But it had been otherwiſe, if A. had only offered it to B. for 
then it was a choſe en action only, and could not be given without 
a writing. Noy. 67. Flower's caſe. = 

5. A gift of any thing without a confideration is good; but it 18 
revocable before the delivery to the donee of the thing given. Donatia 
erficitur poſſeſſrone accipientis. Jenk. 109. pl. 9: 

0 * If — horſein 3 and I, being at a great diſtance By the 


from London, give my horſe to J. S. he may have treſpaſs without np only 


| other poſſeſhon. 1649. Coram Thorp. Clayt. 135. in caſe of Wil- gd is 


by v. Bower.—cites F. N. B. 140. Perk. 30. 21 E. 4. 25. 21 Hf. not good 


bit ht dee 


Yet it is otherwiſe in our law, Per Coke Ch. J. Roll. R. 61, 62, Mich, 12 Jac, B. R. in caſe 
of Wrotes v. Clifton. | | : 


7. A. made a preſent of a jewel to a lady whom he courted, but ms _—_ & 
the marriage not taking effect, he brought an action of detinue Curs's Reps 
againſt her, and ſhe taking it to be a gift, offered to wage her law, 77. Young 


but the court was of opinion that the property was not changed by V. Barrel, 


this gift, being to a ſpecifical intent, and therefore would not admit 


her to do it; cited per the Ch. J. 2 Mod. 141. Mich. 25 Car. 2. 
C. B. in caſe of Beaumont v. | 

8. If the King, being appriſed of the value, lets a thing for years, 
&c. worth 500. per ann. reſerving only 51. per ann. this is not a 


letting to farm, but a gift. Skin. 151. in the Exchequer, Arg, 
Mich. 35 Car. 2. B. R. | 


Cx: Glebe: 


(A) Glebe in general. And in what Caſes it ſhall 


pay Tithes. 


I. LEBE is a portion of land, meadow or paſture, belonging 


to, or parcel of the parſonage or vicara&e, over and above 


the tithes, Godolph. Rep. 409. 
[ 20 ] 2. Leaſe of a rectory excepting the glebe is a void exception; for 


no rectory may be without glebe.—But he may except parcel of 


the glebe. 80 of a manor excepting the demeſhes. Mich. 19 Jac. 
1. per Hobert. Winch. 23. Mabies caſc. | 
3. If a parſon hath land ſowed with corn, and grants the land, 
= corn ſhall paſs incluſive. 2 Buls. 184. in caſe of Moyle v. 
wer. 55 | 
4. So if the parſon grants the re&ory, reſerving the land, he 
. pay tithes to his grantee. 2 Buls. 184. in caſe of Moyle v. 
wer. | 
5. If the endowment of the vicarage has ſpecial words, that the 
vicar ſhall have minutas decimas of the glebe, he ſhall have it. 
Note, it ought to be ancient glebe at the time of the endowment. 
Mo. 910. Trin. 38 Eliz. Blinco's caſe, 


6. As long as the vicar occupies the glebe land in his own hands, 


he ſhall pay no tithes. But if he demiſes it to another, the leſſee 
ſhall pay tithes to the parſon that is imprepriate. Brownl. 69. Harris 
| v. Cotton. | | 

Cro, E. 7. Leſſee of the glebe ſhall pay tithes to the parſon, if it be at a 
f 11 very low rent, otherwiſe, if at a rack- rent; ſed quære of the diver- 
Rib. ſity. Noy 35. Perkins v. Wilde. | | 
though the rent was expreſſed to be“ for all exactiont, and demands. 11 Rep. 13. b. in caſe of 
Priddle v. Napper.—Leſſee of glebe ſhall pay tythe. Fin. Law. 8 vo. 88..— Great tythes to 


_ parſon and ſmall tythes to the vicar. Mo. geo. Blinco's caſe. 
DLUET. | 


hy a. 8. If the parſon 75 a church not imprepriate leaſes his glebe, the 
Co nas * leſſee ſhall pay tithes, But otherwiſe it is, if it had been an 
the joltices 7mpropriate church, becauſe of the ſtatute of 32 H. 8. of diſſolutions. 


dan hoy Noy 132. cites it as the caſe of Brewer v. Veſty. cites D. 43. a, 
zeants were "5 
mn ſeveral opinions whether he ſhould or not, and it is left a quære. 


(B) Power 


Le 300. Stile v. 


Glebe, 5 0 


(B) Power of the Parſon in, or as to the Glebe. 


— aw— 


II. ſ. 6. growing on his glebe. N Watſ. 
Comp. Inc. So. cap. 40. 


1. 28 H. f. cat. } NCUMBENT may deviſe corn ſown by him, and Godolph. 
518. 


2. A prohibition was granted to ſtay waſt, on a fuggeſtion, that 

the parſon plawed up the ancient glebe-land. Cumb. 59. Trin. 3 
Jac. 2. B. R. Anon. 6 

3. And agreement was about glebe-lands inclaſed, and the parſon, 
&c. to have an eqv'# quantity, and as good in another place, — The 
8 was decfecd. 5 Car. 1. Chan. Rep. 41. Morgan v. 

lark. | 

4. Parſon exchanges his glebe-land and dies; the ſucceſſor enters | 
into the exchanged land, and takes the profits; yet the ſuc- 4 
ceſſor is bound for his time; & adjornatur. It is clear the exchange 14 
ſhould not have been good, if it had been made after 13 Flix. But 
the exchange in this caſe was before. Noy. 5. Turther's caſe, 

5. Prohibition was moved for to a parſon for digging new coal 
ines in his glcbe, and allo for felling trees; for it is waſt and _—_ 
prohibitable by the ſtatute de non proſternend' arbores, &c. the | 
Court held, it |xy not for the mines; for then no mines in glebe 


2 be opened, Lev. 107. Trin. 15 Car. 2. B. R. E. of 
Rutland's caſe. | | 


(C) Entry on it, at what Time. 1 4 


1.28 H. 8. 2 VERY ſucceſſ;r, on a month's warning, after in- 
cap. II. duction, may have the manſion houſe, and the glebs 
belonging thereto, not ſown at the time of the predeceſ}or*s death, 
2. He that is inſtituted may enter into the glebe-land before See Preſent- 
induction, and has right to have it againſt any ſtranger. per Coke _ (0. 
c) pl. 1. 


Ch. J. Roll. R. 192. contra. 


nhcfore induction there is no poſſeſſion or freehold in him, of glebe or houſe, or tithes. Fin* 
Law, 8vo. 89. Pl. C.528, | : | 


(A) Goldſmiths f [ 
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gery (A) 
PL 24, 25. 


e For- (A) * Goldſmiths Notes. 


r. 6 Anne, cap. 22. f. 9. 7 Anne, cap. 7. ſ. 61. and 3 Ges. 1. 
tap. 8. ſ. 44. Erafts 1 1 the 2 of A e 10 
body politict, erected or to be erected, (other than the ſaid bank) nor any 

other perſons united or to be united in partnerſold, exceeding the number of 

ir perſons, ſhall, in England, borrow any ſums of money on their bills or 
notes, payable at demand, or in leſs than fix menths from the borrowing 
thereof. | | 
2. % note of one goldſmith was taken in by another goldſmith, 100 
gave his nate for the ſame ſum, and ſcnt his difaner many times for 
the money, but at length the goldſmith failed. The ſecond gold- 
ſmith was decreed to pay the money, though his note given by him 
was for ſo much received on account, and that he had entered in the 
margin of the other note, whom he had received it of, and fo Lord 
Keeper affirmed a former decree made at the Rolls. Mich. 1710, 
Abr. Equ. Caſes. 375, 376. Trowell v. Sir Step. Evans. | 
3. A goldſmith's note was given in part of payment on a Saturday, 


and nit offered till the Monday following to the drawer, wien the 


caſhier of the drawer cancelled the note, but not having money to 
pay it, gave a new note of the ſame date with the former. This is 
no new credit given to the drawer, but that the indorſer is ſtill 


liable. 9 Mod. 60. Mich. 10 G. 1. in Canc. Mead v. Caſwell. 


Good Behaviour, 


(A) What it is. 


1. A Binding to the good behaviour is not by way of puniſhment, 
but it is to » that when one has broke the good 


behaviour, he is not to be truſted. per Holt Ch. J. Trin. 1 Anne, 


B. R. Farr, 29. in caſe of the Queen v. Rogers. 


(8) In 


1 „ -——- 


Good Behaviour, 22 


(B) In what Caſes, and of what Perſons, and by 


whom. 


7. | N appeal of maihem, the court took ſurety of peace of the one 

part and of the other, of their diſcretion by four mainpernors, 

till the ſtroke of the plaintiff was healed, each in 40/. to the King. 

Br. Peace, pl. 21. cites 21 Aſſ. 27. | 
2. Pledges were found by the defendant in Bill 7 treſpaſs in C B. ary + Surety. 
for his good behaviour, and keeping the peace, and that he ſhould dos .. 
nothing to the plaigtiff in private, nor in publick by hunſelf, nor by/ “/ 
others. Br. Pledges, pl. 17. cites 30 Aſſ. 14. 

3. 34 Ed. 3. 1. Impowers juſtices of peace to chaſtiſe rioters, This ſtatute 
barretors, and other offenders, and aiſo to impriſon and puniſh them det p_ 
according to lawgand by diſcretion and good adviſement ; alſs to 1 
bind people of evil fame to the good behaviour, and to hear and de- words 


termine felonies, and treſpaſſes done in the fame county according to ſecms in 


la a great 
W. meature to 


have left it to the * diſcrtion of juſtices of peace, to determine what perſons are fit to be bound to 
their good behuiviour, and cor. ſequently ſeems to impower them, not only to bind over thoſe, who 
ſeem to be notoriouſly troubleſome, and likely to break the peace, as F eves-dropp-rs, Sc. but 
alſo thoſe who are publickly ſcandalous or contemners of juſtice, &c as haunters of bawdy hauſes, 
or keepers of lewd promen in their own houſes, common drunu ds, or thoſe that /{:-p in the day, and 
gs abroad in the night, or ſuch as keep fu/picious company, or ſuch as are generally ſaſpected as robbers, 
or ſuch as ſpeak contemptuous words of infer iour magiſtrates, as juſtices of peace, mayors, &c. not being 
in the actual execution of their offices; or of inferior officers of juſtice, as conſtables, &c. being 

in the actual execution of their office; but it ſeems, that F raſh, quarrs!ſome, or unmannerly wwerdsy 
ſpoken by one private perſon to anther, unleſs they directly teud to a breach of the peace, are not 
ſuthcient canſe to bind a man to his good behaviour. 1 Hawk. Pl. C. Abr. 153. cap. 61. S. 2. 
The book at large, Sect. 2, 3, 4. cites as follows. 4 Inſt. 181. 2 H. 7. 2. b. 3. a. Lamb. 
115, &c. Dalt. cap. 75. Cro. E. 78. Lev. 52, 53, 107. 11 Rep. 98. Roll. R. 224. Lat. 220. Cro. E. 
689. Contra Palm. 130. Roll. R. 227, 8. 3 Buls. 139, 140.—1 2 Roll. R. 199, 227. Palm. 126. 
Dalt. 75. Roll. R. 150. 2 Vent. 22, 23, 24. } Cro. C. 498, 9. Cro. E. 86. Mo. 249 


4. If a man is afraid of being beaten by F. S. he ſhall have 
ſurety of the peace; and contra if he is afraid of impriſonment ; for 
0 may have falſe impriſonment. Br. Peace, pl. 22. cites 17 

444 | | 

5. Note, that C. B. has no power of ſurety of peace, unleſs of 
ſurety to be before themſelves ; quod nota bene. Br. Peace, pl. 
. cites 2 H. 7. I, | | 

6. A. offers money to a woman with child to buy poiſon to Fill the 
child. This is good cauſe to bind A. to his good behaviour, Trin. 
28 Eliz. B. R. Cro. E. 49. in caſe of Sir Thomas Cockain and 
Ux. v. Witnam. 

7. If one do affront any court of juſtice, this is a good cauſe to He who 


bind the party to his good behaviour. Paſch. 24 Car. B. R. for Fr 300. 


the affronting op is a publick miſdemeanor, and not a private, 


ther the lie 
in WWeftmine 


although it be done but to the perſon of one man, as to the judge {er ball, 


of a Eourt, a juſtice of peace, &c, becauſe ſuch perſons are publick 


miniſters of juſtice, and act for the commonwealth, L. P. R. 
649, 059. 


Hawk. PI. C. 58. cap. 21. f. 9. cites 1 Lev. 105. 
8. A juſtice 


ſitting the 


cou rts, ſhalt 4 


be bound to 
his good 
behaviour. 


1 Keb. 553. 


* — 


— 
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Sood Behaviour. 


8. A juſtice of peace cannot bind one to the good behaviour 
upon a general information, or commit him to priſon for refuling to 
find ſureties for his good behaviour upon ſuch information. Sti. 16. 
Paſch. 25 Car. 1. Sir William Bronker's caſe. | 

9. Per Holt, Ch. J. by law none can be compelled to find ſurety 
for his good behaviour, except it be by ancient cuſtom within a let, 


or for vagrancy or ſome certain offence ; and here one being com- 


mitted thus; whereas A. has been convicted of a mjdemeanor, 
and cannot find ſecurity for his good behaviour, therefore &c. 


and here could be no certiorari, there being no record of the con- 


viction, the party being brought up upon habeas corpus, was diſ- 


charged on motion. Per Cur, Trin. 12 W. 3. B. R. 12 Mod, 


{ 23 ] 


413. Anon. 


10. If one lives extravagant and high, who hs ne viſible way of 
getting it, it may be reaſonable to enquire how he lives, and may 


be liable to find ſureties of the good behaviour; but if a man lives 
in a reaſonable quiet manner, it is hard to hold him to it. Per Holt, 


Ch. J. Mich. 13 W. 3. B. R. 12 Mod. 566. in Efizabeth Claxton's 
caſe. | 
11. Lerud and diſirderly perſons may be held to the good beha- 
viour; per Holt, Ch. J. Mich. 13 W. 3. B. R. 12 Mod. 566. 
Eliz. Claxton's caſe. | 
12. If a witneſs is infolent, we may commit him for the immediate 


_ contempt, or bind him to his good behaviour, but we cannot indict 


Hawk: 
FI. C cap. 
62. Pl. 8. 

+ 1d1id- aP - 
73- Pl. 9. 

1 Idid. cap. 
10. pl. 50, 


him for it, and that is accordirg to the common law of England; 


per Holt Ch. J. Trin. 1 Annæ, B. R. Farr. 29. in caſe of the 
Queen v. Rogers. | | 


13. Surety for the good behaviour may be required of ſcandalous 


turbulent ſuſpicious perſons, as of * fercible enterers, or + obſcene writers, 
or þ recuſants, but not in reſpect of hare words, unleſs they tend to a 


breach of the peace, or ſcandal of the government, Hawk. Pl. C. 


cap. 61. See pl. 1, 2, 3, 4- | 
14. An appeal by one diſabled to be an approver, was a good cauſe 
to bind to the good behaviour. 2 Hawk. Pl. C. cap. 15. 


Fl. 43. 


(B. 2) In what Caſes, for Wordt, &c. of Juſtices of 
Peace, &c. 5 


1. A. was committed to Newgate by the mayor of London for 


calling B. an alderman of London, fool and knave, upon the Royal 
Exchange, in the preſence of divers; upon a habeas corpus, it wass 


certified, that the cu/tom of London was, upon ſuch a miſdemeanor, 
to commit any citizen to priſon, &c. but by aſſent of the whole 
court, he was diſcharged. And Walmſley J. ſaid, that if juſtices 
of peace require ſureties of the peace, not having good cauſe ſo 
to do, and the party refuſes, and is committed to priſon, falſe im- 
* lies. For the ſtatute of 34 & 35 E. 3. which gave 

3 | I them 


Good Behaviour, 


wem that authority, is principally for vagrant perſons, &c. and is 
not intended for every private abuſe. And Anderſon faid, he 
could not ſee how the cuſtom could be maintained, and that a man 
may be impriſoned for a contempt done in but not for one done out of 
court, Cro. E. 689. Trin. 41 Eliz. C. B. Dean's caſe. 

2. One was indicted, for that he ſcandaloſe & contemptuoſe 
propalavit & publicavit verba' ſequentia, viz. that none of the 
zuſlices of peace underſtand the ſtatutes for the exciſe, unleſs Mr. A. 
B. and he underſtands but little of them; no, nor many parliament 
men do not underſtand them upon the reading of them. And it 
was moved to quaſh the indictment, for that a man could not be 


indicted for ſpeaking ſuch words; and of that opinion was the Court 


but they ſaid he might be bound to his good behaviour. Paſch. 
21 Car 2. B. R. Vent. 16. the King v. Burford. 

3. In an action dn the caſe for maliciouſſy proſecuting an ind:&= 
ment of perjury of which he was acquitted. Upon not guilty 
pleaded, it appeared on the evidence, that the defendant was a juſtice 
of peace, and procus rd ſome as witneſſes to appear againſt the plaintiff, 
and his nun name was indorſed on the indiftment to give evidence. 
The Court agreed, this did not make him a proſecutor ; for if a 
juſtice of peace knows any perſon that can give evidence againſt 
one indicted, he ought to cauſe him to do it. But it was proved 
on the defendant's ide, that this indictment was drawn up by an 
order of the ſeſſions. Keyling Ch. J. faid, the plaintiff deſerved to 
be bound to his good behaviour for bringing this action. Mich. 
21 Car. 2. B. R. Vent. 47. Girlington v. Pitheld, 


(C) How. 


1. HERE one is arreſted to the peace, the juſtice is not 
bound to demand ſurety, but the party ought to offer ſurety, 
otherwiſe the juſtice may award him to gaol. Br, Peace, pl. 7. cites 
1x 3-5 ED | 
22. Note where ſupplicavit of peace is directed to the juſtices 
of peace, the juſtice to whom the writ is firſt delivered, ſhall atone 
make precept to take the party to find ſurety, and it ſhall be re- 
turnable before him only, and he only ſhall take ſureties, and ſhall 
make the return alone without the others. Br. Peace, pl. 9 cites 
21 H. 7. 20. Per Fineux Ch. J. 
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Pu where 
juſtices of 
peace ex 
officio ren 
a wir 
of peace, and 
the party i- 
arreſted. 


and it is at bis election to appear before what juſtice he will; if the officer will not permit him to 
appear before ſuch juſtice as he would, the party ſhall have falſe impriſonment againſt him; per 
Fineux. But Brook makes a quzre thereof, if the officer cannot carry him before what juſtice 


of peace he will, and if the juſtice cannot award the precept or warrant returnable 
felf only; and ſays, it ſeems that he may. Ibid. 


- 3- The court was moved to grant the good-behaviour againſt 
the Lord Foliot, becauſe. he was indicted for a foul battery at the 
ſeſſions in London, and the bill was found againſt him; but per 
Roll Ch. J. it cannot be granted on a mation, but you muſt prefer 
articles againſt him here. on cath, and then you may move for it; 
| and 


before lum 


He that 
doth, upon 
article,; 
IWorn in 
court, deſire 
that the 


— — 
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party» and if there appears cauſe in the articles, it ſhall be granted. Sti. 


t array te 299. Mich. 1651. B. R. Davis v. Lord Foliot.- 


articles are ſworn, may be bound thereupon to the good behaviour, muſt expreſs ſome ſpecial matter 

in thoſe articles, for which he ought to be bound to the good behaviour; for if the articles be 

only general, the good behaviour is not to be granted upon them. (Mich. 22 Car. B. R.) For a 

general accuſation is no accuſation for the incertainty of it, and the party cannot tell what anfwer 

to make to ſuch a general accuſation. L. P. R. 650.—The articles muſt be read in the preſence of 
' the other. Paſch. 5 Annæ, B. R. 6 Mod. 132. Dennis v. Dr. Lane. 


4. 10001. bond may be required for keeping the peace, as the 
caſe may ſtand, viz. if the gy to be bound be a dangerous perſon ; 
per Roll. Ch. J. Paſch. 1652. B. R. Sti. 322. Anon. | 
5. The return of the recognizance ought to be certified by the 
perſons who took it, and if by any other, as the ſheriff, &c. it is 
not good. Trin. 21 Jac. 1. B. R. Cro. J. 669. Leonard Ford 


v. the King. e | 
6. By the courſe of the court, a perſon bound to keep the 
peace, ought 79 continue upon his recognizance for a year ; per Holt : 
Ch. J. 12 Mod. 251. Mich. 10 W. 3. B. R. | < 
| | 2 
| | | 85 d 
1 (D) *Diſcharged, or ſuperſeded. "3 
A man who 1. IN error, when the peace is granted in B. R. and after ſuper- a 
2 Nane fe 5 * ſedeas of the chancery comes to them, ipſo facto their power in 1 
> J bank is expired, and the party, againſt whom it was awarded, is 1 
Er te bail, diſcharged againſt them of the bank; per all the juſtices. Br. * 
du n, Peace, pl. 17. cites 21 E. 4. 40. 5 C 
ns caſt ſuper ſedeas of the chancery, making mention that he had found furety in the chancery, and 12 
Becauſe he who is in bail is i priſon by the law, and he who is priſoner in C. B. caantt find 
ſorety in the chancery, therefore the ſuperſedeas was diſallowed. Br. Peace, pl. 5. cites 
22 H. 6. 59. Eg | | 
Ard ifthe 2. And when a man has found ſurety to keep the peace againſt 
party breats J. S. and all the king's people, the party cannot releaſe it after, 
the peace, d EV | 2 
and ie becauſe others have intereſt in it; but Brook ſays, it is uſed other- -= 
a, wiſe now. Ibid, fo 
i awarded 
1 egainft him, there the party canzt releaſe the peace. Ibid. if 7 
4 [ 25 ] 3. And if he pays the money, Lt he ſhall be awarded to priſon, 9 
a till he finds ſurety again; for the firſt recognizance is now de- 7 
1 termined, and he appears to be a treſpaſſor of the law; and of 
1 if the ſureties die, there, upon ſurmiſe of the king's attorney, 
| the court ſhall award proceſs, to compel the party to find new 4 3. 
. ſureties; per all the juſtices, and by others e contra, for the exe- * 
4 cutors are obliged. Ibid, | | 8 C 5 
| 4. And by ſome, if a man finds ſurety of the peace, and 0 ; 
| day is limited, there none can releaſe it, but he is bound during mitted 
| = 477 _ therefore it is good to find ſurety till ſuch a 266 * 
a 3 A new king cannot take the forfeiture of mainpriſe taken in 4. 
the time of the king his predeceſſor. Tempore E. 3. tit. Re- hich 
| | | attachment | 


9 


Which imports intention to do violence to his body, as to ſay, 3% Kg 


Good Behaviour. 5 Þ 


attachment in Fitzh. 18. and ſuch mainpriſe was anno 1 H. 7. 

20. and the opinion of the Court was, that by the death of the 

king it is diſcharged, and that every ſurety of the peace, and 

mainpernor, for keeping of day in the time of another king are 

diſcharged by the demiſe of the king in every court. Quod fuit con- 

ceſſum of ſurety of peace, for it is ſervare pacem naſtram, viz. of 
that king; and his peace is determined by his death. Br. Peace, 
pl. 15. cites 1 H. 7. 2. and 1 E. 5. 1. and Fitzh. Reatt. 18. 

accordingly, 

6. Where, on reading afidavits, and examining the matter, ** 
appeared to the court, that the binding to the good behaviour 
was upon malice and for vexation, B. R. diſcharged them. Hill. 

1652. B. R. Sti. 364. Sir Thomas Revell's caſe. 

7. Note, the fins cannot diſcharge a recognizance taken for 
ſurety of the peace, but after it is broken he may. Hill. 1 & 2 
W. & M. C. B. 2 Vent. 131. cites 11 H. 7. 12, and in Marg. 

3 Inſt. 238. Vaugh. 334. 

8. A huſband wits bound tq the peace for a year, upon 
articles exhibited againſt him by his wife, and on motion to 
diſcharge the recognizance, upon ſuggeſtion that the wife was 
9 it was denied per Holt, who ſaid, how can we diſcharge 
it before the condition is performed? Paſch. 6 Annæ, B. R. 11 
Mod. 109. the Queen againſt Lord George Howard. | 

9. It hath been * holden, that a certiorari to remove a recog- I Velv. 
nizance for the good behaviour, will ſuperſede its obligation; 207. Prin. 9 
but this would be highly inconvenient, and the contrary opinion . 
ſeems to be ſupported with the better + authority. 2 Hawk. Pl. (+ This 
C. 294. Cap. 27. F. 65. cites as follows; * 2 R,. a. 922 (F) pl. 4 ſhouldbe 
12. Dalt. cap. 75. ——+ Cro. Jac. 282. 08-1 
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(E) Breach. 


1. II a man is bound to keep the peace, and menace; F. N. 
being preſent, it is a breach of the peace, contra by ſome, 

if J. NM. be abſent when the other menaces him. Br. Peace, pl. 
16. cites 18 E. 4. 28. | | | 1 

2. If a man is bound to the peace, and procures another to break 
the peace, it is a forfeiture of his bond, as it was ſaid in the time 
of H. 8. Br. Peace, pl. 28. | | 

3. Being arre/ted on a ſuſpicion of felony, though no felony S. P. And 


was committed, yet if he makes h:s eſcape, which is a miſbehaviour, _— 
; ny 


it is a forfeiture of recognizance. Godb. 22. Paſch. 26 Eliz. alleged that 
CE | a felony 
Was com- 


mitted. For per tot. Cur. if a ſubject he arreſted by a lawful officer, it is not lau ful for him 
to eſcape; but he ought to ſtand to the law, and to anſwer to what he is Charged with, 2 Le. 
166. pl. 199. Paſch. 26 Eliz. B. R. Crabdell's cafe. 
4. To the breach of ſuch bond, ſome act ought to be done, * Cro. F. 
„ caſe.— 
TJuill 


- 


_ | Good Behaviour, 
Entry ins I will] meet thee. But *tis not broke by & entry into a chiſe, 
— _ otherwiſe of tating things from his perjon, vi & armis. Mich. 29 


Trin. 2x: Eliz. B. R. Mo. 249. pl. 395. 


Jace B. R. 5. Battery was after a conditional pardon; and the perſon was 


Oro. J. 499. hanged. Paſch. 39 Eliz, See Mo. 466. Cole's caſe. 
the King 2 9 I 
v. Ford. . | 

26 6. To be drunk is breach of good behaviour, but chlerick 
Gro, k. 25, Words being provoked by another .1s not, per Haughton J. and 
King's caſe, Chamberlaine J. accordingly. But per Mountague J. Words 
e. P. that are actual and violent and not vocal are a breach. Mich. 18 
— rh ign Jac. B. R. 2 Roll. R. 200 Stamper v. Hide, 

| Heyward.—Giving 2 man the lye in Weſtminſter hall, or in any great concourſe of people, is 
a breach; per Holt Ch. J. Farr. 29. in caſe ot the Queen v. Rogers. 


7. If one that is bound to the peace break ris recogniſance, he 
may be indicted upon it, for 'tis a new oftence, per Roll Ch. J. 
Paſch. 1653. C. B. Sti. 369. Anon. | 

8. Such a recognizance ſhall not only bg forfeited for ſuch 
actual breaches of the peace, for which a recognizance for the 
peace may be forfeited ; but alſo for ſome others, for which ſuch a 
recognizance cannot be forfeited, as for going armed with great 


numbers to the terror of the people, or ſpeaking words tending to 


edition. And alſo for all ſuch actual miſbehaviturs, which are 


intended to be prevented by ſuch a recognizance, but not for barely 
giving _ of ſuſpicion, of what perhaps may never actually 


ppen. Hawk. Pl. C. cap. 62. pl. 6. 


(F) Pleading. 


1. 1 F a man be bound to the good behaviour with ſureties, and 
for his appearance in B. R. at a day certain, and he dies 


before the day, and for non-appearance the recognizance be 


eftreated, and proceſs made againſt the ſureties, the ſuretics muſt 
ſhew by plea all this matter before they can be diſcharged ; and if 


the Attorney General will confeſs it, 'tis enough; otherwiſe, if he 


will take iſſue on the death, it muſt be tried. Paſch. 25 Eliz. 
B. R. Savil. 53. pl. 114. Half-hyde's caſe. 

2. Sci. fa. on a recognizance for the good behaviour taken in 
the Crown Office, Ihe breach aſſigned was, that he aſſaulted 
and beat ſuch a one ſuch a day, and ſays not vi & armis. And 
for this cauſe, after verdict, the exception was taken, and judg- 


ment ſtayed. Cro. J. 412, Mich. 14 Jac. B. R. The King v. 


Hutchins. 


(G) Proceedings, 


Grammar,—Grand Serjeanty, 26 


(G) Proceedings. 


"6 IF recognizance of peace be taken of juſtices of peace, it may 
be certified by certiorari, though the juſtice of peace does 
Not bring it to the ſeſſions, nor to the cuſtos rotulorum, and if 
ſuperſedeas be returned to the ſeſſions, and ud recognizance, then cer- 
tiorari may be awarded to the fame juſtice to certify the recogni- 
zance; but ſee the ſtatute of 3 H. 7. cap. 3. that the juſtice 
forfeits 10 J. if he does not certify the recognizance at the next 
feffions. - Br. Peace, pl. I I. cites 2 H. 7. 3. 

2. Tis a comma courſe in caſes of perſons bound to their 
good behaviour to #4; them, which will be evidence in a Sci. fa. 
the recognizance, Hill. 30 Eliz. B. R. Cro. E. 86. King's 
caſe. 

3. Capias againſt &. to find ſureties de ſe bene gerendo. Sheriff 
may break the _ to arreſt the party, as upon a Cap. utlag. 
Trin. 42 Eliz. B. R. Mo. 606. pl. 837. 

| 4. To have ſecurity of peace of one, you muſt make affidavit 
| of the cauſe of fear, and exhibit it in articles, and then make 
E affidavit that you demand this, not of any ill will or malice, but 
out of fear of ſome bodily hurt. Mich. 13 W. 3. B. R. 12 Mod, 
ö 565. Anon. 15 | : 


(4) Grammar, [ 27 ] 


d 
's | | 
7 1. H O' mala grammatica non vitiat inſtrumenta, yet in 
expoſitione inſtrumentorum mala grammatica, guoad fiert 
- 92 05 _— 88 3 3 C. B. 6 Rep. 38. b. Bellamy's 
8 Cale. 8. AV. E any. | | 
Ls 5 : 
in _— 3 5 
ed 5 2 N 
1d 
„ * 7 ® See Co. 
8 (A) * Grand Serjeanty. . 


to 108. 2. 
Spelm. Gloſs. Verbo Serjeautia. 


ws HE tenure of grand ſerjeanty was created by King 
: Edward the 2d. Cro. Car. 484. Mich, 13 Car. Mou- 
lin v. Daliſon, 


oy vor. XIV, » Srants, 


*7 


ar; 
ma 
21. 
Zo 
7 
| = the 
not 
(A) By what Names the Grantors may grant. che 
Cor porations. Br. 
| Es | ea 
Cro.E. [t. IF the dean and chapter in Exeter, being incorporate by the hy 
rey * . name aforeſaid, leaſe land by the name of the dean and 1 
Rep. 20. Chapter of Exeter, yet it is 2 200d leaſe; for this is no material : a, 
ici. fa, variance. H. 32 Eliz. B. R. adjudged between Germin and =y 
was abated Willis ] | | f Tur, 
for the like p ow = Yu 
variance of (of for in.) Br. Corporation, pl. 33. cites 15 E. 14, 15. Chtiiſt Church in not ti 
Oxford was incorporated dy the name of the dan and cl apl. of ths catbraral church of Chriſt of . A 
Oxf:rd, and made a leaſe by the name of the dean and chapter of the c h:dral church of Chrift in the xc 
un wei of Oxferd; and it was adjudged good by all the judges of B. R. Becauſe the ſubſtance LD 
of the corporation is inſerted in the words of the leaſe. Mich. 36 and 37 Eliz. Mo. 361, L. d. Cap: 
North's caſe.— For {Cxfore) and the ſwnverſity of Oxford) are by intendment the ſame. CIo. corpc 
E. 338. S. C. by the name of Button v. Wightman. Poph. 55. S. C. . 1 
- p | 4. 4 
| | Rn; And. 
2. If a man leaſe land for years by a contrary name of baptiſm, 11 
yet it ſhall be a good leaſe; for it is not grounded merely upon 1 
the indenture, but partly upon the demiſe. H. 32 El. B. R.] Ma 
Le. 146. D 3. 4s if Fehan leaſe land by name of Fane (admitting that the) Pour: 
Hedd v. are ſeveral names) yet it is good leaſe, for the cauſe aforeſaid, H. for oh 
Chaloner. 37 El. B. R. adjudged between Hidd and Chaloner. ] . 1 
Fer they 1 
Wray, the names are both the ſame, and ſaid, that ſo it had been adjudged upon conference | * And 
with grammaiians. Cro. E. 176. S. C. | 
3 . | > Re Eran of t 
A grant by 4. Grant by an abbot, without other name, is good. Hob. 32. aujudged 
an abbot or cites 10 H | | — 
provoſt, by „ 4. . | 
the name of abbot or provoſt «without the name of baptiſm, is good. Bro. Grants, pl. 116. cites 12. 
12 fl. 3. . £ act of 
i o x . : 5 — 
28 ] 5. A grant of an annuity by an a#bot Ly the name of the foun- of th C1 
dation, without his name of baptiſm, is good, if there = not any _ e 
more abbots in England of the ſame name of foundation, ſo as 5 1 5 
the certainty may be known who is the grantor, Perk. 16. S. ow” 
4 cites 8 : | or the 
35. cites 8 E. 4. 14. : caſtle 
Sofa 6. Where ax abbot and all their minks by proper names, and not My wy 
2 by names of their corporation, make a bond under the cauent ſeal, Rs 
— it ſhall not bind the ſucceſſor, becauſe the cavent is not named by 575 7 
tions, pl. 31. the name of covent. Br. Corporation, pl. 31. cites 15 E. 4. 1. 1 
cites 15 E. ; | 5 | | ne chap 
4. 1. there is 
If a college 7. If a dean and chapter make a leaſe in theſe words, Sciatis the Mart 
oy Incorn®- nos decanum & capitulum, &c, demiſiſſe, &c. without ſhewing Intended. 
name of the proper name of the dean, the leaſe is void, per tot. Cur. Br. WW Geer Ma 
warden and Corpor, pl. 59. and 73. cites 18 E. 4. 8. 1 Philo g 440 
felluus, and a | : N tig 
ch name with in an 


any 


not by any chriſtian name, it is reaſonable they ſhoule purchaſe aud leaſe by ſu 


ace 


ciatis 
wing 


Br. 


it hom: 
any 


3 


| Gwen Mary, 


ary chriſtlan name; per Anderſon Ch. J. Le. 307. Carter. v. Claypole. If a preben 2: 


makes a leaſe, and in th: indenture it is ſaid to be with the 40 
and! clapter of the ſad church, without mentioning the name of the dean. 
zoce confrmation of the leaſe, Dy. 10. pl. 21. 


8. Grant by the maſter & confratres five ſecios de D. an 
the name of the corporation 1 maſter & confratres only, is 2009 
. notwithſtanding the ſurpluſage; for it is the name and more, a1 
the ſurpluſage is void, per Choke juſtice; quod non neat! 
Br. Corporations, pl. 62. cites 20 E. 4. 12. 

9. Where a warden and chaplain, mayor and comin: 


"+ of R. the biſhop and v7 : 424 
Quere, Whether s 5 4 


4 


mY 
J 
+ 


dean and chapter, &c. are; the warden, mayor nor dean alm = 


make a leaſe aline nor diſcontinuance ; tor it ſhall be by the Wg. 
corporation, and by deed, otherwiſe it is void; for he cannot re- 
leaſe nor make leaſe buy with the reſt, &c. Quod nota per tot. 
Cur, Br. Corporations, pl. 66. cites 21 E. 4. 76. 


* 

— 

9 

94. 414 © 


Ibid. —— 


, gp * # . j M6 oj 85 : 75 — 
But nblt or biſh:p may diſcontinue; for they are jul: ſeiſed in fee, &c. Contra of the parſon ; for lie has 


not the fee ſimple to every intent. Br. Ibid. 


= . 
10. The dean and chapter of Eaton, by name of the dean and 
chapter of the college of Eaton, made a leaſe, whereas they were in- 


corporated by the name of the dean and chapter of the college of 


St. Mary of Lalen; for which reaſon *twas agreed to be void, 
And. 23. pl. 47. Eaton College's cale. 

11. So of a leaſe made by the dean and chapter of the cathedral 
church of Peterbsraugh, where they were incorporated by the 
name of the dean and chapter of the cathedral church S427; 
Petri Burgenſis (or Peterburgenſis). This was held a void leaſe ; 
tor they ougat to be named by their names of incorporation, as 


they were founded without 9omi/ſion of any part material of it. 


* And. 23. pl. 47. cites P. 3& 4 P. & M. 


Mo. 13. 8. 

.—D. 150, 
P!. 84,85.) 
>. 0.— 

Jenk. 214. 
Pl. 54. 

A leaſe by 


the d-an and 


a ap!er 0 f tbe 


cab dai 
church f the 
Ii au. Un- 
divided Tri- 
rity at Our - 
iu, made by 
the name of 


* * i . 9 * 10 : 3 7 9 
dean of the cathedral church of the Hey Trinity in Car ile, ard Ys quhole chapter of the ſais cl cb, and 


adjudged good, not witliſtanding the variance ; per nx judges againſt three. Dy 
No. 13, 14. Cites S. C. contra, that it was not vid. 


Bendl. 45. pl. 80. S. C. 


12. The dean and canons of Windſor were incorporated by 
act of parliament, by this name, tie dean and canons of the King's 
Free-chapel of his caſtle of IVindjor ; and they make a leaſe by name 
of the dean and canons of the King's Majeſiy*s Free-chapel «f 
the caſdle of Windlor, in the county of Berks. This leaſe was held 
good enough by all the juſtices, notwithitanding the variance, 
For though the King himſelf in parliament ſhould call it bis 
caſtle, yet when another ſpeaks of it, it is more proper to call it 
5% caſtle, and though there are more words in the leaſe than in the 
coras, of incorporation, yet it is not prejudicial, if every word 15 
rue. As if he had added of the caitle of New Windſor, where 
ine chapel is of St. George the Martyr, becauſe, it is true, and 


| there is not any other Windſor * #nown, or any other St. George 


the Martyr, and though it 'might be otherwiſe, yet it ſhall not be 
ntenged. Mo. 71. pl. 195. Trin. 6 Eliz. Anon. | 


Pg lor and that it was void. 


Hub. 124. cites 8. C. and that it was m 


„278. Fl. 1. 


*[29] 


* 


0. 230. 
reports this 
caſe, cited 
by Clark fs 
thus, that 
H. 6. 1n- 
cor porated 
the dean and 
canons of 
New W ind- 
for by the 
name cf the 
dean and ca- 
305 of the 
King ; Free 
Chaper, and 
that they in 
the time of 


made a leafe by the name of dean and canons of the King and Qucen Free Chap 4 


ade in King 


and Hobert ſays, that this was a variance in the body and ſubſtance of the name, 


ot in an cxcreſceuce/ though it was iu ſome ſort true, and dises it as dle caſe of Hale v. Win- 


D 3 


gate. 


29 . Grants, 


tote Le. 162. cites 8. C. and ſays it was incorporated by E. 4. but recites the varianee 
wrong, (as it ſeems) but ſays, that it was held to be a variance in ſubſtance, 29 Eliz. B. R. 
Hall v. Wingate ———1o Rep. 124. b. cites Mich. 29 and zo Eliz. B. R. S. C. That the 


words (King and Queen's Free- chapel, &c.) was a variance in ſubſtance, but that the other Were 


Var ances in ſyliables and words, and not in ſubſtance, & parum d: Ferunt quee re concordant, 


The ergo, 13. A corporation may be #45w72 by two names, and if it hath 
c. of a cot been fo known tim? cut of mind, a grant made by either of the 


porancy Cro. E. 351. Vaughan v. E. of Bedford, 


muſt be by names is good, 
the a of Biſhop of London, & al. 

in corpora- 

tion; for it is as the name of bat ſ, which cam, b chmod; per all the judges of C. B. Bendl. 
45. Pl. 80.—— 8. P. And. 197. in Caſe of Fiſher v. Bays. 


Le. 159. S. 14. A corporation, being incorporated by the name of the 
C. by the maſter and chaplains of the hoſpital of ths Savoy, made a leaſe by 
Name k 


Maes the name of the maſter and chaplains of the Þoſy:tal called the Savoy; 
Paſchali— and per two judges againſt one, the leaſe was held void, but a 


And. 20: writ of error was brought, and the parties compounded, Hill. 29 
5.C—> Eliz. Mo. 228. Fanſhaw's caſe. 5 


ſays this was a hard judgment; for things ſhall be ſuppoſed to be named according to truth. 
S. C. cited 10 Rep. 123. b. | 


15. Merton college in Oxford was incorporated by the name 

of the warden and ſcholars of the houſe or college of Merton in the 
 wniverſity of Oxford; and made a leaſe by the name of the warden 

of the houſe or college of Merton, and the ſcholars of the ſaid houſe im 

Oxford, miſplacing the word (ſcholars) and leaving out the word 

* And. 196. (* univcriity) but it was adjudged, that it being the ſame in ſub- 
S. C. ſoys, ſtance, the variance is not material. Trin. 30 Eliz. Mo. 260. 


that for this Fiſher v. Boys. 
variance the | 
leaſe, as he had heard, was adjudged void; for the college (in the wine fry of Oxford) and the 
college (in Oxford} are not the fame in ſenſe, nor does the one contain the other, and thoug! in 
fic the (univerſity of Oxford and (Oxford) were the ſame, and the one contained the othery 
yet as they may be different, the court, who arc to judge upon the matter before them, cannot 
intend them to be the ſame. S. C. according to And. 196. cited Le. 162. in caſe of 
Marriot v. Paſchall. —10 Rep. 125. a. Cites S. C. and ſays the leaſe was held void for the 
omiſſion of the word (ſcholars) after the word (college) the name of incorporation being (Warden 
and ſcholars of the houſe or college of ſcholars of Merton, &c.) But that the omiſſion of the 
word (univerſity) and the miſplacing of the word (ſcholars) were held not material, and that 
the reporter was counſel in the caſe. Hob. 125. cites S. C. as adjudged upon the omiſſion of 
the wore (ſcholars) according to 10 Rep. 125. and calls it a hard caſe; for ſince they were named 
the icholars of the houſe in one part of the name, it muſt follow, that it was the houſe of ti! 
ſame ſcholars (which was all that was wanted) as (burg-//cs of Lynne) implied that Lynne was 3 
borough. 1 
| Egerton Solicitor General ſaid arg. that he was a counſel in Merton College's cafe, (al, Fiſher 
v. Boys) and he knew that the judgment, in the caſe, was not given for the cauſe alleged by 
Cook, but becauſe that this word (ſcholars) was left out of the leaſes Le. 165. in cate ci 
Marriot v. Paſchall. | 


16, The provoſt, felluus and ſchalars of Ducen's College in Oxfari, 
are guardians of the hsſpital, or maiſon de dieu in Southampto!) 
and they make a leaſe of land parcel of the faid hoſpital to H. io! 
a term of years, by the name præ poſitus focti & ſcholares callegit 
reginalis in Oxonia guardianus boſpitalts, &c. Judgment being 
given in ejectment, it was objected in arreſt thereof, that the word 
guardianus ought to have been guardiani : becauſe the college 


eonſiſts of many perſons, and every perſon is capable, and is 2 
| - : Ulk 
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Grants, 


like an abbot and covent. But per tot. Cur. the exception was 
not good; but that as well the leaſe as the declaration was good; 
for the college is one body, and as one perſon, and fo guardianus 
is good enough, 1 Le. 134. Hill. 3o Eliz. Queen's college in 
Oxtord's cafe. . | | 

17. Maſter of the houſe or collage of St. Thomas of Acons in 
London, made a leaſe by the name of maſter of the houſe or hoſpital, 
c. ſome of the juſtices conceived that there is not any material 
variance, (but if the parties would, it might be found by ſpecial 
verdict) for by them college and hoſpital are all one, Le. 215. 
Mich. 32 & 33 Eliz. C. B. Cheny v. Smith. _ 
18. If a town be incorporated, and afterwards is made à city 
and they grant land by the name of a city, it is good. per Cur. 
Mich. 36 & 37 Eliz.gCro. E. 338. in caſe of Button v. 
Wightman, a | 

19. A corporation incorporated by the name of mini/ter Dei 
pauperis domus, made a leale by the name of miniſter pauperis 
domus Dei; whether this variance was fatal or not, the court was 
divided ? Mich. 37 & 38 Eliz. Mo. 539. Sherborne v. Lewes. 

—- Gold(b. 121. S. C. Afterwards by two judges againſt 
one it is a good leaſe. Hob. 124. S. C. by the name of Pitts v. 
James. Mo. 865. S. C. 


36 


Though 
there be 
more in the 
leafe than 

in the 
words of in- 
Corporations 
yet it will 
not vitiate 
if every 


word be true, per Cur. Mo. 72. pl. 195. Anon. And a leaſe by the ſad college was made by 
the conſent of thr who: chapter of the ſaid houſe, inſtead of being ſaid to be made by the diam and 
chapter, which was a miſtake of the clerx. Toth. 192. cites Brook v. Dean and Chapter of the 
cathedral church in Oxon and Daniel, But ſays not how decreed. 


20. Preſident and ſcholars of Corpus Chriſti college in Oxford, 
by the name of the preſident and ſcholars of Corpus Chriſti 
college in Oxford, in rhe county of Oxford, made a leaſe to the 
plaintiff”, This was held not to be a material variance to make 


the leaſe void. Cro. E. 815, 816. Paſch. 43 Eliz. Dumper v. 


Syms. 


21. The prior of St. Fohn's of Jeruſalem omitted Feruſalem in A grant by 
the grant, yet the grant was good. Jenk. 214. pl. 54. (where he * <rpora- 
much reprehends the avoiding leaſes for the miſnoſmer of the — 
corporation granting it.) and again, (233. pl. 6.) (235. pl. 10.) mayor i” \ 
(and 270. pl. 88.) commonal- 


WS. 7 t &C. not 
ſaying of what place, is not good ; per Popham Ch. J. Poph. 56. in caſe of Button v. 1 
——The name of the place is /ike a ſurname of a man, which muſt be inſerted to make the 
grant good. Ibid. 


(A. 2) What is a Grant, 


I, TH E dean and chapter of Briſtol made ſundry legſes, miſre- 
reciting the name of their corporation, and an intricate 

Caſe of 2 ſuch leaſes made of one thing to divers men; 
wherein the Lord Chancellor ſaid, that it was fit to help ſuch 
leaſes in Chancery, being for reaſonable time and upon gend con- 
D fideration 


EY Grants. 


> 


: 
| federation; contra of long leaſes, without conſideration of fine 
q or good rent; and that judges might have done well at the firſt to 
have expounded the law fo, with averment that they were the ſame 
| Parties, and fo was the old law till now of late, eſpecially where the 
miſtaking reſe on their part who had the keeping of the evidences, Wſ 
the which the Jeilee could not fee, but muſt take a leaſe by the 
college clerk. In a writ where you may have a new one, it is no 
harm to abate it for a miſnomer; and yet in that caſe ſometimes in 
old times, an averment of conus per le un ou le auter, where the | 
were ſued by others, and not named ſo by themſelves. Carys Þ | 
Rep. 44, 45. cites 23 Nov. 1 Jac. | 
2. That cannot be a grant which is made by one who has nm | 
1-tere/t in himſelf to grant; and an authority only is not ſufficient; 
Der Holt Ch. J. in delivering the opinich of the court. Irin. 10 e 
% 3. 12 Mod. 200. in caſe of Saunders v. Owen. 4 0 
| © .ncue0 2. So a rent aſſigned in lieu of a deter may be by parol without 
2 ne Loca, though it be a freehold created de novo, and though a rent 
3 Dee les in grant; becauſe this is not proper a grant, but an appeint- a 
d went. Trin. 10 W. 3. 12 Mod. 201. Saunders and Owen. ; 
: 5 rherd be bre 5, gener, and rent aſſigned to two, if it were a grant, they would he jointenante, : 7 
; and the rent would farviie; wheres, it being but an appointmerr, if either of them dies, tne 
f rent 132% go to tte heir of the deceaſed, and not ſurvive, Trin. 10 W. 3. 12 Mod. 201. R 
* Saunders and Ou es. : 9 R 
4 32 [ | ; : ot}. 
| 2 col 
(A. 3) By what Names of Corporation a Grant 4 


may be made 7s 4 Corporation, and not avoided 


by Miſnoſmer. 


A d:viſeto 1. A Grant made to a corporation by other than their true name 


ze by is void; for they know their own name. Jenk. 214. 
3 21578 ! I | 

FELL TL P 5 5 : | 

though it be not by the very name of the corporation, is good, Hob. 22. in caſe of Counden v. 
Ce. ies 10 Rep. 57. the Univeriity ur O; caie. | 


2. Variance in the name of a corporation, ſhall not loſe the 
obligation, F it be of one and the fame effett, Br. Variance, pl. 80. 
by Brook, | 

3. As in debt the writ was præcipe W. V. prior of the heut 

of St, Mary and St. Thomas the Martyr, de novo loco juxta Guill- 

ard, in the county of Surry, and the cbligation was, we R. A. pri” 
of the priory novi hci juxta Guildford, in the county of Surry, aud 
covent of the ſame place; Pole demanded judgment of the writ ; for 
it ſhould be (of the priory) according to the obligation, and 7% 
bouſe ; but per Priſot, all is of one effect, and the writ ſhall be ac- 
cording to the foundation; but Pole ſaid, yet it ought to accord 
with an alias dif?us, But per Priſot, this need not be; for neither 
tac ſucceſſor nor the plaintiff are eſtopped, and therefore anſwer 3 
quod nota. Br. Variance, pl. 80, cites 28 H. 6. 8. 

4. A particular patent made ta the mayor, aldermen, and « 7 
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mon olty of 8. is void, if there was no mayor at the time of the grant. 
Br. Corporations, pl. 58. cites 13 E. 4. 8. 
5. Bond miade to the mayor of London is not good; for there is 3 bond 


no ſuch corporation z per Cateſby, Br. Corporations, pl. 63. cites 2 5 he 
| abbot of D. 


is good, and 


2 E. 4 12. 27. 07. 
bond made . 7. I. mayor of L. is good, by reaſon of his proper name expreſſed. Br. Ibia. 


6. The chapel of St. Stephens was incorporated by the name 0 
dean, cans, and vicars, and after a man granted land to them by 
name of preſbiteris ſiue capellanis Sancti Stephani & ſucceſſoribus ſuis, 
and this grant was adjudged void. Br. Corporations, pl. 65. cites 
21 E. 4. 55, 50. 

7. If a vill be incorporated by name of mayor and bailiffs, and 
after they have confignation by name of mayor and burgeſſes, the 
confirmation is voi per Brian and Wood. Br. Corporations, 
pl. 35. cites 14 H. 7. 1. | 


8. A corporation being incorporated by the name of the id though 


in the 


mayor and burgeſſes off the king's borough of Lynne Regis, a bond . 
was made to them by the name of the mayer and burgeſſes of Lynne EA 5 


. Regis, and held good, for the words (burgeſſes of Lynne Regis) _ 
they wild be 


imply that (Lynne Regis) is a borough, and the words (Lynne _ 

| y . A : © : . ca ed 4 
Regis) implies it is the King's borough. Mich. 11 Jac. 1. 10 e 
Rep. 122. b. The Corporation of Lynne Regis's caſe. Same name, 


corporation be the ſame re & ſenſu, though it be not ſo ſyllabis & verbis. 10 Rep. 124. Mich. 11 
Jac, C. B. S. C.—S. C. cited Hob. i25.—1 Brownl. 57. has a ſhort note of the S. C. 


9. Grant made to the King by the name of Sovereign Lord [ 32 ] 
James, omitting the word (king) is good enough, 11 Rep. 21. | 


(A. 4) Good. Made by general Names, as Poor 
| — of A. &c. 


N DEVISE of land to TY, N. for life, remainder to the church 

of St. Andrew in Holborn, is taken good to the parſon, by 
the words aforeſaid; quære. Br, Corporations, pl. 77. cites 
Fitzh. Deviſe, 27. anno 21 R. 2. 
2. In ancient time a grant made abbathiz beats Mariæ, &c. nr. Grune, 
et monachis ib. Deo ſervientibus had been good; ſo had it been pl. 9. cites 
of a grant made * Dec & eccleſiæ, of ſuch a place. But ſuch grants 33 2 Sy _— 
are not good at this day, becauſe there is net a perſon named who pr. Grants, 


can take by force of the grant. Perk. S. 55. cites 39 All. p. 20. pl. 119. 
And the 

f | _ _ reaſon why 

the ancient deed is good, is, becauſe of the hong contiruance in poſſeſſion, — 78. P. Br. Tail & 

Dones, &c. pl. 2 1. per Brook, contra at this day, unleſs it has the word ſeccg r. | 


3. If a man gives land per dedi & conceſſi eccleſia de D. this 
goes to the parſon and his ſucceſſors, per Thirn. Br. Eſtates, pl. 
49. Cites 11 H. 4. 84. 


4 4 A 


and not iy any 
other name, it was reſolved, that in grants and conveyances it was ſufficient, if the name of the 
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32 | | Grants, | 
But a grant 4. A gift of -chattels to the pariſbioners of D. is good without 


made 7070 * 5 
& Far of 4, any other name, and the churchwardens ſhall have action ; for it 


Nhe, Was to the uſe of the church, though _ be not incorporated, per 
ofthepariſh Cur, Sce Br. Grants, pl. 54. and Br. Corporations, pl. 73. cites 
of St. Mary, 37 H + 30 : 


in ſuch a h 
Place is not good. Perk. S. 55. A gift of goods to the uſe of the pariſhioners is good; but a 


Seofment of lands to the uſe of the pariſhioners is void; for as to things which have continuance, 


as teoffments, leaſes, &c. they have no capacity to take by that name. Br. Feoffments al. Uſes, 


Pl. 29. cites 12 H. 7. 27. —hro. Corporations, pl. 52. cites S. C. pl. 77. cites 37 H. 6. zo. 
hr. Done, &c. pl. 50. cites 12 I. 7. 28.— Pl. 17. cites 37 H. 6. 30. | 


Grant of 5. Note, that it was held in C. B. that if the King gives land 
the King, in fee farm, probis hominibus of the vill of Dale, that this is a good 


robis ho- 5 I . . . 
Nando corporation. Br. Corporations, pl. 54. cites 7 E. 4. 14. 
the vill of Dale, which is not incorporated before, rendering a fee-farmy is good, contra without a 


ſee · fam reſerved. Note the diverſity, Br, Patents, pl. $5. cites S. C- 


6. $2 where it is given to the burgeſſes, citizens, and community; 


and they by ſuch name may have action of things touching their 


farm, and the writ ſhall be ad reſpond' probis hominibus, &c. and 
the like, Br. Ibid. 

7. A grant made unto the Brſh:p of Wincheſter, without other 
name, is a good grant; and a grant made unto the next of blood of 
7 S. is a good grant. Perk. S. 55. cites 20 E. 4. 2. 12 

4 | 


Toth. 94. 8. Gift 10 the poor, becauſe it is no corporation, is void, 

co yet was relieved in chancery. 42 Eliz. Toth. 69. Mayor of 
Reading v. Lane. | 5 

A grant 9. An action of debt was brought upon a bond made guardianis 

mace tothe & ſuperviſoribus fauperum Adderbury; the defendant pleaded, that 


churchwar- 3 . 
dens of fuch there were other churchwardens not named; the plaintiff replied, 


a church, that there were not, and upon this there was a demurrer; and it 


without was moved by Pollexfen, that the defendant might anſwer over; 


net | 
1 but Blencow on the other ſide ſaid, that the bond was made 


is zood. guardianis eccleſiæ paroch. Adderbury, &c. and no perſon named, 
Perk. S. 55. and ſo incertain; for it ought to ſhew who were churchwaraens ; 


33 ] but it was anſwered, that it was well enough; for it is a deſcrip- 


tion, as to the Biſhop of London, Mich, 1 Jac. 2. Skin. 243, 
Dolby and Harris, | | | 


(B) By what Names ſuch Perſons who are liable to 


* See (A) Grant, may grant [ Name of * Baptiſm and 


1. 2, 3- f 
e Pleadings.] 
Fo. 43. 7 

n— (1, I F a man be baptized by the name of J. und is known by 


avi o another name, if he grants by this &ncwn name it is good. 
the notes 46 E. 3. 22. a 
there. 


Aud ſuch 2. The grants of ſuch perſons which are good without name of 


— baptiſin, notwithſtanding that ſuch perſons name themſelves by con- 


trary 


LACS ©. De. eo 


— 


by the livery, and not by the deed, Kc. Per Kk. S 42. 


er primogenito filio J. S. or uxori de J. S. &c. 11 Rep. 21. Dr. Ayrey's cale. 


Grants , 33 


trary names of baptiſm, yet their grants ſhall be good. And very, as 


therefore if an abbot grants common in his lands, by the name of * 


Richard abbot, &c. and his name is Robert, this is a good grant, ſtanding the 
if there be not any more abbots of the ſame name of foundation. deed of 


feoffment 
Perk. 8. 42. be made of 


that by contrary name of baptiſm of the feoffor, and by contrary name of baptiſm of the feotfee, it 
is a good feoffment, it livery of ſeiſi be made by the teoffor unto the feotfee, and it takes effect 
And if a man give unto me 517 horfe by 
20 and male, to me a writing of the fame, by a Cntrary num? of baptiſin, and by my contra 
name of daptiſm it 15 2 g90d gift by word, but 110 by the Writing, &C. Perk. 8. 42 » 

* 


3. A man cannot have 2 chriſtian names, as A. al. B. S. Noy. There is 
a | a great 

135. Loyd's caſe.—S. P. but he may be known by 2 ſurnames. — 246 
Br. Miſnomer, pl. 47. cites 1 H. 7. 28.—Br. Noſme, pl. 22. cites between a 
14 H. 7. 11. pl. 27. gites 9 E. 4. 44. per Jenny. miſtake in 

en Jenn) — 
baptiſm, and in che ſurnam-; for a man ꝙ can hare hut one name of baptiſm, but may have 2 
ſurnames. Paſch. 29 Ez. B. R. Cro. E. 57. Diſply v. Sprat. Ti:e cliriſtian name muſt 
always be perfect. Poph. 57. in caſe of Button v. Wriightman, * S. P. per Cokain. Br. 
Eſtoppel pl. 3. cites 3 H. 6. 25.—Br. Miſnoſmer. pl. 2. S. P. cites 2 H. 6. 1 Cro. J. 558. 
Paſch. 15 ſic. in Cam. Kacc. Watkins v. Oliver. —-Per Clark J. Mo. 229,—Cro. E. 328. in 


caſe of Humble v. Gloser. 


4. Debt was brought in London againſt Edward P. (which 

* . 1 2 a . © . — . X- * 3 

was his right name) and we removed himſelf into the King's 
Bench, and put ' in bail by the nam? of Edmund P. and judgment 


was had againit him by name of Edward. It was ſaid, that be- 


cauſe he had removed himſelf by the name of Edmund, he is 


eſtopped to ſay the contrary. But if it was upon an original 
writ here in B. R. it were otherwiſe; and afterwards the plaintiff 
declared againſt him de novo, by the name of Edmund. Trin. 
31 Eliz. B. R. 4 Le. 102. Barlow v. Pierſon. | 

5. A grant to one not naming his chriſtian name is void; for If a perſon 
it is uncertain to whom the grant is, except it be one, that by er _ A 
reaſon of his dignity or office it is known, that there is no other *. way be 
of the ſame name; as to Popham, Ch. J. or Glanvill, Serjeant certainly 
and yet in that caſe it mutt be averred, that there are no other of SN 
that name. Irin. 36 Eliz. B. R. Cro. E. 328. Humble v. tons, the 


Glover. omiflion, or 
F ot in ſome 
caſe the miſpriſion, of the name of baptiſm, ſhall not avoid the grant, as gift omnibus filiis J. S. 


S. P. Buls. 


21 Paſch. > Jac. in caſe of Lord Ewers v. Strickland. 


6. A conveyance was made to Redolph Ewers, Kt. Lord Ewers, So if a grant 
and held good, notwithſtanding the falſity of kniglit, which ſhall 1 
not take away the deſcription of the true perſon; for that conſtat e 


de perſona, he being ſufficiently expreſſed by the name of Lord his an 


Ewers. Paſch. 8 Jac. Buls. 21. Ld. Ewers v. Strickland, Peter, it is a 


good grant; 


for there is but one biſhop of W. and therefore he is ſufficiently d-ſcrib-d by that addition. Arg. 


Mich. 3 W. 3. 5 Mod. 202. in cafe of the K ing v. Biſhop of Cheſter. Rut if it was to J. S. and 
M. his wife, and Joh bi; ſon, where his name is Peter, tis void as to the ſon for the miſnoſmer ; 
but if he only ſai fon, it had been good; per Ayliff J. 4 Le. 64. 


7. Piers and Peter, 


Sanders and Alexander. Foane and 4. ] 


Jane, are the lame names. But Agnes and Anne, - Gillian and h, for 


Julian, I. in is 


by 8 - 
UBS Wes —˙-——— — gt 
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34 


void. Mich. 


Grants. 


153. Ty- an, are different names. Paſch. 15 Jac. Cro. J. 425. 
deve riffith v. Middleton.—Randulphus for Randall is not good. 
Sede 3 Buls. 162. Cook v. Lancaſter. 

N. Lutw. 8. Ellen for Elianor, in a releaſe, was pleaded to an action of 
276. in caſe debt on a bond entered into, by the name of Ellen; and iſſue 
1 was joined upon non eſt factum, and found by verdict non eſt 
—Godb. factum; per omnes J. They had ſeveral times refolved, that 
283. Pl. none can make obligation, or other writing by a contrary name of 
+ 6A _ baptiſm, nor can be known by 2 names of — 4 and ſaid, 91 eit 
212. Ed. factum was an apt iſſue, and the jury, in finding non eſt factum, 
mend bound have found according to law; and if the jury had found the ſpecial 
1 matter, yet the deed ſhall not be adjudged to bar the plaintiff. 
name of But if by way of pleading, it fo happens that the party may wy 
Edwerd,"tis upon a concluſion or eſtoppel, then he may be aided, otherwiſe 
expreſly not. Hill. 17 Jac. Mo. 897. Panton v. Chowfes. 


32 and 33 Eliz. Owen 48.— D. 273. b. Marg. Leverſuch's caſe. “ Plaintiff muſt ſue the 
defendant by the name he is bound by, and if he appears, and pleads non eſt factum, he ſhall be 
concluded by the bond. D. 275. Shotbolt's cafe. S. C. cited Le. 322.— 8. P. Br, 
Niſnomer. pl. 50. cites 5 E. 4. 46. 65. For he cannot plead ſuch miſu mer contrary thereto.— 
® The action ought to be brought according to the bond. Cro. J. (40. Maby v. Shepherd. 
Debt on bond, the declaration was agamnf Str Robert, namrg bin fbr, and d Robert; non eſt 


factum pleaded. Verdict that the defendant Sir Robert ſealed and delivered. Judgment pro 


Quer but reverſed in the Exchequer Chamber. Sed quzre rationem. 
B. R. 2 Show. 504. Iſted v. Clarke. 


one Ley's caſe. } 


Hill. 2 and 3 Jac. 2. 


Lutw. 894. S. C. Clerke v. Iſted. 


9. A judgment in an action on the caſe was ſet aſide, becauſe 
the action was brought by the name of $7414, and the judgment was 
entered by the name of Iſabel. Hill. 17 Jac. B. R. Poph. 151. 


Weſterman v. Everſall. 
10. Tis not a good plea in abatement for a defendant to ſay, 


that he was baptized by another name, but he muſt likewiſe /hew, 
that he was always known by it, and not put the plaintiff to ſhew 
how his name was altered to enable him to ſue him. Said per 
Brotherick and Darnell, to have been ſo held. Hill. 2 Annæ, 
B. R. 6 Mod. 116. in caſe of Walden v. Holman. : 


(C) To what Perſon it may be made. 


t he is capable of any grant in England; becauſe ſuch 
profeſſion is not triable; and alſo, becauſe all profeſſion is taken 
away by the ſtatute; and by our religion now received, ſuch vows 
and profeſhon are held void. I have heard, that this was reſolved 
accordingly, by all the juſtices at Serjeant's Inn, in 44 Eliz. in 


[ 1 F an Engliſhman goes into France, and there becomes a monk, 
ye 


2. An ixſant may be a grantee, leſſee, obligee, or recognizee. 
Perk. S. 47. | | | 
3. An alien born may well purchaſe land, and the purchaſe 1 
good; but the king may ſeize. But religious cannot purchaſe ; 


for the one has capacity, and the other not. Br. Corporations, 


pl. 16. cites 11 H. 4. 20. 


5 4. If 


Grants. 


4. If an abbet purchaſe to him and his heirs, and after is de- 
rained and digs, his heir ſhall not have the land; for he had not 
capacity to him and his heirs at the time of the purchaſe of the land. 
Br. Eftates, pl. 48. cites 9 H. 5. 9. 

5. Debt by the vicar of D. and 2 others upon an obligation; the 
deſendant ſaid, that the one of the plaintifts, who is named vicar, 7s 
a chanon profeſſed in ſuch a place, in ſuch religion, under the obedi- 
ence of ſuch, &c. Judgment if he ſhall be anſwered, and the 
SlaintifF would have topped him by the obligation, and could nor. 
Br. Nonabilitie, pl. 2. cites 3 H. 6. 23. 

6. But it was held, that if fine be levied to a monk by a ſlrange 
name, that this ſhall conclude. But contra of an obligation; for 
he may as well ſay, that he is profeſſed, notwithſtanding the obli- 


gation, as he m ſay non eſt factum. Ibid, 


monk is void, for want of capacity, and the ſovereign ſhall not ſue it. Ibid, And i 


bas an obligation enters into religion, his executor ſhall ſue it. Ibid, 


(C. 2) By what Perſons, and to what Perſons. 
Corporations. By the Head to the Corporation, 
or the Corporation to the Head. 


I. 4 7 HE maſter and tonfreres cannot preſent the maſter to a 
benefice ; for he cannot preſent himſelf, nor give to himſelf 
nor can the maſter and confreres ine the maſter, and mate letter 
of attorney ts deliver jeifin to him; tor though he has two capacities 
to take of another, yet none has this capacity to take of himſelf. 
Br. Corporations, pl. 34. cites 14 H. 8. 2. 29. 
ment was after affirmed upon a writ of error. 12 Mod. 683. 
caſe of the City of London v. Wood. 


2. The dean and the greater part of the chapter make the cor- 
poration, and their act is the act of all, though the other will not 
agree; and therefore the dean and chapter may give 79 one of the 
chapter, becauſe there is a perfett body without the dean; but & the 
dean, or other head of the corporation, cannot be ſevered from the 
corporation; for then it is not a perfect body. Per Moor juſtice. 


Er. Corporations, pl. 34. cites 14 H. 8. 2. 29, 


++ 
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n 


And it was 
held, that 
05 18. tian 
made 73 a 

i a man, wi 


Br. Error. 

pl. 83. cites 
14 H. 8. 2. 
—[ Was 


held to be 


a void pre- 
ſentation 
and judg- 


il, 13 W. 3. per Holt C. J. in 


S. P. For if 
that mem- 
ber were 
ſet aſide, 
vet ſtiilit 
would be a 
corpora- 
tion; and 
when they 
preſent a 


member, it is a ſetting aſide, or an excluſion of. him, for that purpoſe from the corporation. 
But if the maſter, who is the head, be ſet aſide, then it ceaſes to be a corporation, and by conſe- 
quence cannot do any corporate act. Per Holt, Ch. J. 12 Mod. 685. in Cale of the City of Lou- 


don v. Wood, * $S. P. Jenk. 200. pl. 18. 


3. A mayor and commonaliy cannot enfraſf the mayor by deed, 


with a letter of attorney. Jenk. 200. pl. 18. 
4. But they way enfeoff one of the commonalty ; for the corpora- &, n ,F 1; 
tion remains without him. So of the dean and chapter. Jenk. comrelry 
200. pl. 18. 3 
and the commonaltiy. Br. Corporations, pl. 4. cites 3 H. 6. 43. 
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Grants. 


5. If maſter or preſident of a college, by his will deviſe any land 
to the houſe, of which he is preſident, and dies, the deviſe is 
void, and without their head they cannot receive to the uſe of their 
houſe; for then the body is imperfect. Per Serjeant Cholmly & al, 
and Plowden. 3 Eliz. Dal. 31. pl. 13. | 5 


(C. 3) By Corporations and Colleges to Strangers. 


[ 36 ] 


oe it ſeems 
re the 
gemandart 
recti tie 
Ind againſt 
the baron 
and feme by 
Judgment 
b-fore the 

d ſugrecment 


of the 


baron, for if 
the de- 
mandant 
enters be- 
fore the 


I. Ne It was agreed by all, that at this day, corporation 
of mayor and commonalty, or of bayl:ffs, burgeſjes, &c. may, 
by their common ſeal, grant their lands, &c. for liſe or years, or 
in ſce; and this ſhall be good, and ſhall bind their gucceſſors, Mich. 
15 Car. 2, Sid. 162, Anon, | 2 | 


(C. 4) Grants, to what Perſons good. Feme 


Coverts. 


I, II J enfeoff a feme covert, and after the baron diſagrees, the 

feoftment is void. per Cateſby; to which Brian agreed; for 
the feoffment was never good without the agreement of the 
baron. Quzre of this opinion; for it ſeems that *tis good till the 


baron diſagrees, and quære what relation the diſagreement ſhall 


have; for it ſeems that the profits, taken meſne between the diſagree- 
ment and the livery, ſhall not be rendered to the feoffor; and quzre, 
if a præcipe quod reddat had been brought againſt the baron and 
feme after the livery, and then the baron.diſagreed pending the writ, 
it ſeems clearly, that the writ ſhall abate, and * the meſne profits 
may be juſtified, for this is executed. Br. Feoffment de terre, pl. 
36. cites 1 H. 7. 16. 


difagreement, there tis executed alſo. Quod nota. Br. Feoffment de terre, pl. 36; cites 1 


M. 7. 16. 


(C. 5) Good, to what Perſons. Perſons not in 


Eſſe at the Time, in Reſpect of the Deſcription. 


7. 1 F a man purchaſes to him and his wife, and he has no wife et 
| the time, &c. though he afterwards has a wife, ſhe takes no 
eſtate. Br. Feoffment, pl. 20. cites 1 Aſſ. 11. | 8 
2. But it is ſaid if it be by livery of ſeiſin, it is otherwiſe, Ibid. 


(D) By 


Grants. 36 


(D) By what Names Grants may be made to ſuch 
Perſons. 


DL. IF a man be baptiſed by one name, and * confirmed by another Br. Miſno- 


name, he may be grantee by the name confirmed, 4 46 mer pl. 75. 
; Cite; 12 


. b. 8 
Brownl 49. in Sir Edward Aſhfield's caſe. A Br. Grants. pl. 22. cites S. C. Where a man 
ie baptized by one name and confirmed by another, he ſhall have both names; per Frowike ; 
but Fineux contra; but he does not fay, what name he ſhall have. Br. Noſme, pl. 22. Cites 
14 H. 7. 11. A patent of certain lands is made to J. S. and afterwards J. S. is confirmed by 
the biſhop, by the name of T. S. notwithſtanding the change of his name, the land remains 
with T. S. But if er the confirmation a patent had been made to J. S. it had been void; for 
confirmation by the biſhop 1s a ſecond baptiim, and changes his name. ſenk. 100. pl. 94. 


[ 2. If confirmation be made t ſuch an one and his wiſe, Br. Noſme, 
* without namigg her name of baptiſm, ſhe ſhall take well enough. Pl. ere 
46 E. 3. 22. b. . 23 Þ 
Er. Noſme. pl. 24. cites 15 H. 7. 14. Per Vavaſor, Frowike, and Haſket; and {o of grant t the 
eld; ſon, without other name. — * Br. Noſme, pl. 36. cites 12 All. 16. S. P. Br. Grants, pL 
75. Cites 12 Aſſ. 16. — Br. Pleadings, pl. 138. cites 30 E. 3. 18. 


[ 3. If confirmation be to the baron and MHariot his wife, where Br. Miſnoſ- 
her name is Mary, ſhe ſhall take nothing by this deed. 46 e _ — 
E. 3. 22. ] deen, 

pl. 22. cites 
8. C- If land is given zo J. S and his wife, it is good without expreſſing the name of his 
wife. Br. Fines, pl. 72. 


[ 4. If the King grants to T. and Elen his wife, where her name is J 37 1 
Emelin, yet it is a good grant to them; becauſe ſhe is named the 28 


wife of © « 2 H. * 25. adjudged. ] : pl. 9. cites 
[ 5. If a grant be 2% J. S. knight, of a thing which lies merely in A grant 
made to 


grant, as of rent-charge, if he be net a knight, nothing pales. E = 
4 & 1 ] | 1 . 


not Knt. is void. But an obligation made 2% J. S. of D. where there is m2 ſuch vi, is good, and 
ſo it was agreed. And ſo there ſeems to be a diver/ity between an addition which goes 79 the perſan, 
and that which goes 20 the gil. Br. Grants, pl. 50. Cites 4 H. 6, I.— Br. Miſnomer, pl. 
38. S. P. cites S. C. He that is a reputed knight, and yet is not a knight, cannot take by that 
name; for where a man takes by a name of reputation, there muſt be ſom? foundation to ground 
that reputation upon, as there is in caſe of a baſtard, who takes by name of a fon, but there is no 
foundation for a man to be a knight who is no knight. 12 Mod. 186. Hill. 9 W. 3. The King 
v. Biſhop of Cheſter & al. But it may be objected, that names of dignity may be ſuppyrted by 
reputation, "as the %% ſen of a duke hath the title of marqueſs or earl, Now ſuppoſe a grant was 
made to the eldeſt fon of a duke, by the name of marquets, that grant would be good, becauſe 
there is a foundation for it: for by the laws of heraldry, every duke's eldeſt fon takes place as 
marqueſs, that is, after all real marqueſſes; and the common uſage of the realm, gives them thoſe 
titles in all writings ow a-days; but the ad conveyances were cautious in fo doing, they called them 
ſuch a one eſquire commonly call-d marqueſs, &c. and even in modern conveyances, they are always 
mentioned to be the % ſon of ſuch a one. Hill. 9 W. 3. 12 Mod. 186. The King v. Biſhop of 


Cheſter & al. 


[ 6. If a remainder be limited to J. S. where there 7s not any man 
known by ſuch name in rerum natura, it is a void remainder 39 


E. 3. 11. ] : 17 1 
7 
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But if . 8. . remainder be limited t9 the fon of FJ. S. if F. S. Has not 


has i 2 two a . - - . 
ie © fon, the remainder is void. 39 E. 3. 11. ] | 
rent is granted unte tte firſt [or of F. S. and not by any other name, it is a good grant, if the deed 
be delivered. Perk. S. 54. cites 30 E. 3. 18. 2 E. 3. 1. 


But if J. S. hath not any iſſue, and a rent is granted unto lim, who. ſhall be the fi : ue of F. S. 


whether it be ſon or dauglter this grant is void; cauſa patet. Per k. S. 54. 


Cro. E. [ 8. But if a remainder be limited to J. S. the fon f IF. 8. though 
4 he be a meer baſtard, and no mulier by the law ſpiritual, yet if he 
8. E. s Rep. be known for his ſon the remainder is good. 39 E. 3. 11. M. 38 


65. 3 Le. and 39 El. B. R. agreed. per Cur' between Bloodwell and 


Edwards. 


Hob. 32. [ 9. {fa grant be ts A. fon of B. and C. If he be their baſtard, it 


Contra 7; : 

is void. 41 E. 3. 19. 

One may + 3 - 3 ] C 

take by name of ſon or daughter, % fn, though there was no marriage between the father 
and motber. Hob. 32. cites 27 E. 3. $5.4. b. But then he muſt be called by a ſurname. 3 Le. 49. 


® Br. [| 10. But if B. and C. have a baſtard, and afterwards intermarry, 
27 this baſtard, becauſe he is a lier in the ſpiritual 48, may be a gran- 
S.C. and tee by name of their ſon, * 41 E. 3. 19. 6 Rep. 65. Sir Moyle 
beld a good Finch's caſe, ] | | ; 


name of | | 
purchaſe though he be a baſtard, and the more ſo, becauſe a baſtard may have a mother certain, 


Mo. 430. [ 11. If A. makes ferffinent in fee, to the uſe of himſelf for life, the 
. remainder to the "nd. — of one Mary Lind of 2 Ar —— 
8. C. Nor. by A. the feoffor, whether it be lawfully begotten, or etherwife, ſo that 
35- 1 6 it be reputed the ſon of the ſaid A. and fo from eldeſt iſſue to eldeſt 
* iſſue, and to the heirs of the body of the ſaid iſſue; it is ſufficient 
Orig. for J. S. to intitle himſelf to this * remainder, to ſay that he is the ſon 
Rent. of the ſaid A. begotten of the body of the ſaid Mary Lloyd, and 
that he is fo reputed in the common reputation of the country, 
though he was not born and in efle at the time of the remainder 

| granted, and though peradventure there are lawful iſtues between 

pom A, them, who are younge. than the baſtard. For the perſon who 


Fol. 44. {ball have it, is certainly enough deſcribed. For a ba/tard of a feme, 


3 VC˙ certainly known to be her iſſue, and this is limited to the * eldeſt 


[ 38 ] iſſue, and a baſtard may be, in reputation, the ſon of man, M. 38 
and 39 El. B. R. between Bloodwell and Edwards 
I 12. If an eſtate for life be made, the remainder to the iſſue of the 
body of F. S. or of him begotten of the body of A. S. if he has after 
an illegitimate iſſue, yet this iſſue ſhall never take this remainder, 
3 he cannot have a reputation of iſſue before he is born. Co. 
itt. 3. b.] 8 | | 
[ 13. But if a man has a baſtard, and after by continuance of 
time, he is known for his reputed ſon, then a remainder limited to 
him after by name of reputed fon is good. Co. Litt. 3. b.] | 
ger Fines [ 14. If a man gives land by fine to R. and Sibil his wife, where 
(L.22) his wife is * named {ſabel, ſhe ſhall not take any eſtate by this fine. 
( — 1 Aff. 11. adjudged, but quzre. ] | 
S, C. cited Hill. 17 Jac. B. R. Popa, 151. Weſterman v. Everſall, 


[15. The 


a —Y * 


Grants . v3 
xs. The'right heir of J. S. being dead, is good name of purchaſe g. 
without * mentioning any name of baptiſm of him, 2 E. 3. 28. b. 1 
1: "y > ut it /. 5s 
adjudged ; 27 . 3 $7. ] 8 
the time of the grant the grant is nothing worth ; for then there is no ſuch perſon at the time of 
the grant, For J. S. cannot properly have an heir during his ufe. Perk. S. 52. 


16. Sir William Penſon being made a herald, and by the patent 
he is called Chefter, an obligation made to him by the name of 
Cheſter without any other name is good; for it is ſufficient to de- 
ſerive the perſon in grants, H. 5. Ja. B. per Curiam.] | 
[ 17. $9 a remainder.may be limited to the right heirs of F. $.— Becauſe 


S. being alive at the time, if he dies having an heir before the there . one 
6 named in 


death of the leſſee 27 E. 3. 87. hace 
who may teke immediately in the beginning of the leaſe ; but if an immediate eſtate is granted 
to the right heirs of j. S. he remainder over to a ſtranger, the remainder over is not good. Sec 
Perk. S. 52, 53. Cites S. C. | 


[ 18. If a grant be made % Robert Earl of Pembroke, where 11 Rep. ar. 
his name is Henry, og to George biſbop of Norwich, where his name JR. 
ms » 8 ; 3 Mod. 187. 
is John, and ſo of an abbot, &c. of theſe and of ſuch like, there 8. C. cited 
may be but one name of dignity, and therefore ſuch grant is good S. C. cited 


though the name of baptiſm be miſtaken. Co. Litt. 3. per Maſter 


of the 
Rolls. Paſch. 1723. 2 Wms's Rep. 142. (Put otherwiſe) a grant made to 2 man by a zue 


chri ian name Cannot be good; it mult conftare ds per ann not in the plea only, but in the grant itſel!, 
d 75 E 


12 Mod. 186. King v. Biſhop of Cheſter and al. 
A grant made to R. abbot of D. where his name is T. is good; for his name is full without the 
- word R. Br. Corporations, pl. 80. cites 27 E. 3. 85. and Fuzh. Grant, 67, 


[ 19. If A. ſeiſed of the manor of Blacon in fee in right of his wife Cro. C. 
teaſes it for years, and after he and his wife die, by which the leaſe .c 5 
is void in law. But the leſſee continues paſſeſſion by colour of the — 
leaſe, and after D. the heir of the feme to whom the land is deſcended Eftate (Z. 
by indenture recites the ſaid leaſe of the ſaid manor of Blacon, and - i 1 
then grants the rever/ion of the ſaid leaſe of and in the ſaid manor 
of Blacon, with all and ſingular other the premiſſes (except timber 
trees) whereof he is ſeiſed in fee to H. habend” the ſaid manzr and all 
and ſingular other the premiſſes with the appurtenances, from the 
time that the ſaid manor ſpall revert, to the hands and poſſeſſion 
of him or his heirs, by way of ſurrender of the ſaid leaſe, for- 
feiture of it, expiration, and determination of the ſaid term of years 
therein ſpecified, or otherwiſe, fill the end of the term of 60 years 
then next enſuing. In this caſe this is a void grant, and all not 
enure as @ leaſe to commence immediately, nor to have any effect; becauſe 
he had not then any reverſion, and he has granted the rever/ton [ ] 
of the ſaid recited leaſe where there was not any fuch leaſe and though 39 
there are the words in the premiſſes of the grant (with all and 
ſingular other the premiſſes) yet this does not better the caſe; 
becauſe the manor of Blacon is mentioned before, and therefore 
by the words (other the premiſſes) it is to be intended another thing 
than the manor which was mentioned before, and though the haben- 
dum be habendum the ſaid manor of Blacon yet this will not aid it, 
in as much as it was net. granted in the premiſes ot the deed. 2 

19 Car. 
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Fol. 45 


Orig. (al 
paflure.) 


Ibid. pl. 
76. cites 


S. C. 


If a feof 


went by 


deed be, 
made to a man 


Graits, 


10 Car. B. R. between Mer and others againſt Mainttaring ad- 


judged per tot Cur. viz. Jones, Croke, and Barkley in writ of 


error upon ſuch judgment, to the fame intent in Cheſter, which 


concerned Sir Randall Crew, and the firſt judgment affirmed ac- 


cordingly I being of the council of the plaintiff in error. Intratur, 


Tr. 10 Car. Rot. 321. } | 
[ 20. If a cayhelder makes a leaſe for years by indenture by licence 


of the lord reſerving a rent, and then ſurrenders the reverſion of 


the copyhold to another who is admitted accordingly. In this 
caſe the ſurrender by the name of the reverſiom is good though 
the leaſe was not made by ſurrender but by indenture; for it is 
the leaſe of the copyhold and not of the lord. Hobart's Reports 
239. reſolved per Cur. between Swinnerton and Miller. = 

21. If A. ſciſed in fee grants paſtrrarfiggf the cliſe, the cloſe 
paſſes * the paſture, and not the veſture only to be taken by his 
beaſts; for he ſhall have clauſum fregit. Mich. 14 Ja. B. R. 
between Mountjoy and Terdern, per Cur. es upon demurrer ; 


for there was pleaded that A. leaſed the paſture of the cloſe for 


years without deed, and adjudged good for the reaſon aforeſaid. 


Intratur Tr. 14 Car. Rot. 1291. ] 


[ 22. If an abet, before the diſſolution, ſeiſed in fee of a rectory 
appropriate of D. to him and his ſucceſſors granted to J. S. av .- 
tionem & patronatum D. by thoſe words, the advowlon cannot paſs, 


and the appropriation cannot be ſevered from the abbot and his 


ſucceſſors. Mich. 23 & 24 El. in the Exchequer, between Boſtock 
and Monyns adjudged upon a demurrer for the church of Walder- 
ſhare in the county of Kent.] | 

23. A. ſeiſed of a rent charge in fee grants the ſame rent unto B. for 
life, and the tenant of the land attorns, &c. and atterwards by another 


+ 
f 


dted grants the reverſion of the ſame rent unto the right heirs of J. 


S. whs is:alive; this grant is void; becauſe there is not any perſon 


who can take, but if J. S. had been dead at the time of the grant, 


then it had been good, fo that theſe words (right heirs) may be the 
name of the grantee. Perk. S. 53. cites 2 E. 3. 1. | 
24. A grant made unto the next of blood of F. S. is a good grant. 


Perk. S. 55. | | 
25. Where the grantee, or other perſon is miſnamed in a deed, 


' which takes all its operation by the deed, it is void. Br, Miſnomer, 


pl. 38. citcs 4 H. 6. 1. 


20. As grant to make livery of ſciſin by letter of attorney to Fo N. 


chaplain who is no chaplain, &c. Ibid. 


by a wrong name, but livery is mad: to him in per{-n, there the feoffment is good becauſe 


conſtat de per ſoua. And the books put a diff rence between a grant that has its operation by a 
geed itſelf, and where it is by liver; in the former it cannot be good]; in the latter it is. 12 


Mod. 186. the King v. Biſhop of Cheſter and al. 


So of a 


27. Grant of the advowſon of the church of Saint Peter, where 


chan ge eutof jt is Saint Peter and Paal, the grant is void. Br. Miſnomer, pl. 


the lame 


church, by 
ſuch name. Ibid. 


[49] 


9. cites 35 H. 6. 5. 


Ss by name of Peter and Paal, where it is Saint Peter only. Ibid. 


28. If a perſon be ſo aſcribed that he may be certainly diſtinguiſhed 


from other perſons the omiſſion, or, in ſome caſes, the — 


U 


Grants. 


cf the name / baptifn ſi all not avoid the grant. Hill. 11 Jac. IT 


Rep. 21. Dr. Ayreye's caſe. 


(D. 2.) Miſtake in the Deſcription of the Perſon. 


1. F A. S. reciting by her deed that fhe is a feme covert (and in 
truth the is a feme ſale) grants an annuity, &c. it is a good 
grant; for that is but a vid recital, and the grantee need not put 
that in his writ, and that cannot be a concluſion to him, when he 

ſheweth the deed. Perk. S. 40. cites 3 E. 3. Itin. Not. 172. 

2. The name of the graunter is not put in the deed to any other 
intent, but fe make fertainty of the grantor, and therefore if the 
duke of Suffolk, by the name of the duke of Suffolk, without his name of 
baptiſm, grants an annuity, rent, common reverſion, &c. it is a 
good grant, becauſe there are no more dukes in England of 


that name. Perk. 8930. cites 8 E. 4. 14. 


4⁰ 


3. If father and fon are of one name, and the father grants an Aud it the 


annuity by his name w:7hout iny addition, this is a good grant; for + Toy fuch 
5 . * * . . wy are Trants 
when there is no addition, it ſhall be intended the grant of the father. an annuity 

Perk. S. 37. by his 


na ne 


without any addition (1 conceive) ſuch grant is good; for if the grantee bring a writ of annuity - 
againſt the ſon, he can't help himſelf, by any means; for if he deny the deed it ſhall be found 


2zain{t him, &c. Perk. S. 37. 


4. A bond made to F. S. filis & hered: G. S. where in truth 
J. S. was a baſtard, or to A. N. wife of J. N. where A. N. was 
a widow, or vice verſa; theſe words are but nugation & ſurpluſage. 
Arg. D. 119. b.—cites 9 E. 4. 29. b. 9 H. 5.5. 7 H. 4.23. 48 E. 
3. 12. 


(D. 3) Where the Miſnoſmer is of the Surnames 


and Pleading thereof. 


1. D EBT ty the name of Aauderly and recovery by the name of 

Aderby, the bail is not liable, till the record be amended; 
becauſe the condemnation is at the ſuit of another perſon. Cro. 
F. 458. Framſon v. Delamere. ä 

2. Miſnoſmer of an chligee relieved in chancery, Mich. 43 & 44 
Eliz. Cro. E. 847. Coulſton v. Carr. 

3. Aſſumpſit againſt Germin; defendant pleads his name is 
Jermy, abſque hoc that it is Jermin, per Cur. it is a material 
variance but cured by defendants appearance; but defendant ought 
to plead , /ermi qui wmplacitatus eff per namen Termin dicit, that 
his name is Jermy ; ſo judgment quod Reſp. Ouſter. Hill. 4 W. & 
M. B. R. Cumb. 188. Taltent v. Jermy. 

4. Bind made by Elin ſubſcribed Ekim, the variance is not 
material, 2 Salk. 462. Cromwell v. Grunſdon. 

Voi. V. V. 5. A. 


- 


140 5 Grants, 
5. A. binds himſelf by name of B. and he is accordingly ſued by 
name of B. he may plead miſuoſiner, and the other may reply that 
he made the bond by name of B. and %%% him by demanding 
judgment, if againſt his own deed, he ſhall be admitted to ſay Vis 
name is A. and then he may rejoin, and ſay, he made no ſuch 
deed, and this he muſt do without oyer; for if he pray oper, he 
admits his name to be B. per Cur. Mich. 3 Annæ, B. R. 1 Salk. 7. 
Linch. v. Hook. 6 Mod. 225. Fox v. Tilly. Litt. R. 184. per 
Richardſon Ch. J. | 
[ 41 ] 6. Feme covert, after arreſt and bail bond given by a wrong 
name, may plead the miſnoſmer. Mich. 3 Annæ, B. R. 1 Salk. 7. 
Linch v. Hooke. | 


Conm©n vail 


given by a © | 

wrong name is an eſtoppel, if plaintiff plead comperuit ad diem. Mich. 6 Annæ, B. R. 1 

Salk. 8. Stroud v. Lady Gerrard. | 0 | | 
(0 


| Vid. tit. (D. 4) Miſnoſmer. Grant by Nomen Cognitum, 
— | and Pleadings thereof. 


1. A Had iſſue two daughters, Amy and Agnes, and by con- 

* tinuance Amy was called Agnes, the father deviſes to his 
daughter called Agnes, and adjudged that Amy ſhall have the legacy; 
becauſe Amy is called Agnes, and the other is Agnes really, and 


1 
cannot take by the name of his daughter called Agnes ; per Clark | 
4 J Mo. 230. Hill. 29 Eliz. in Fanſhaw's cale—————cites 5 
R Names of dignity, office, &c. are good names of purchaſe ; 1 
and land will pats to one by the name of ſon, though he is a baſtard ; 
and this even by conveyance, and fo by the name of wife, though 
ſhe be not lawtul, if they arc ſo reputed, or known by that name. : 
_ 32. _ 10 Jac. in cafe of Counden v. Clerk, ——cites *. 
27 E. 3. 85. : 
+ If I am &n&un by the name of Edward Williamſon, where my , 
name is Edward Anderſon, and lands are given to me by the name ot | 15 
Edward Williamſon; the ſame is a good name of purchaſe; per 5 
Anderſon. Godb. 17. Paſch. 25 El. B. R. (: 
4. An indenture is recited to be between the plaintiff and J. 
Barber, whereas it ſhould have been Barker; per Roll. ]. it may M 
be, he is £n9wn by either name, and then it is well enough. Trin. E F 
24 Car. B.R. Sti. 128, Anon, —© | ; F; 
5. The defendant pleads miſnoſmer, the plaintiff replies tam quam | 
& hoc paratus eſt verificare, and ruled that it is well either way, 6 
whether the plaintiff concludes to the country, or with a hoc paratus. 
But where the defendant in his plea traverſes abſque hoc, there the ſhi 
plaintiff in his replication muſt conclude to the country. Cumb. & 
308. Mich, 6 W. & M. B. R. Allen v. Syms. 1 * 
ma 


(E) Things 


8. 


£3 


Grants. 


(E) Things [V Names] in Reputation. 


* 1 F there are nat any free tenants of a manor, but diverſe copy- 
halders of the manors, but it has veen known by name of a 
mamor, yet it ſhall paſs by the name of a manor, Mich. 22 and 23 
El. B. R. between Fines and Durham. Cites * Co. 6. Sir Moyle 
Finch. 67. adjudged. ] 5 
2. If a man leaſe land by indenture in July, to have from Mich. 
next for 11 years, the leflee may grant over his term before Mich. 
but not ſurrender it; for he had not poſieſſion before. Br. Grants, 
pl. 110. cites 22 E.# 37. XS 
3. In the caſe of a grant by the King, lands ſhall be reputed 
parcel of a manor, if it be ſo taken by the rentals, or other evidence 
or records, and ſhall paſs as ſuch. Agreed per tot. Cur. Paſch. 24 
Eliz. Savil. 26. 8 v. Ford. | 
4. In avowry for a rent charge. Rent reputed parcel of a manor 
will paſs by reputation, if the Hi , of the manor had always recetu- 
ed and accounted for the ſaid rent, and the leſjees of the ſaid manor 
had enjoyed it as parcel thereof; for this had been good matter to 


induce a reputation, and to have incorporated the ſaid rent with the 


ſaid manor; per Gawdy J. And of ſuch opinion (as was affirmed 
by Wray) was Anderſon Ch. J. of C. B. and Manwood Ch. B. of 
the Exchequer ; but judgment was given againft the avowant for 


want of ſetting forth thereof. 1 Le. 15. Paſch. 26 Eliz. B. R. 


Forman v. Bohan. | 

5. King E. 6. ſeiſed of the manor of C. of which a wood was 
parcel, granted the ſaid wood in fee, which afterwards eſcheated to 
the King for treaſon. Queen Mary granted the ſame wood to 
another in fee, who granted it to the now Queen, who granted the 
{aid manor, & omnes boſcos modo vel ante hac cognit. vel reputat. ut 


pars membr."vel parcel. maner. predict. to J. S. And it was reſolved ' 


in the Exchequer, that, by that grant the ſaid wood did pals to J. S. 
for it was part of the manor in the time of E. 6. at which time, 
(ante hac) without the word (unquam) ſhall be extended, ad 
quodcunque tempus præteritum, and reputation needs not fo ancient 


pedigree to eſtabliſn it; for general acceptance will produce repu- 


tation, Cited by Gawdy J. Paſch. 26 Eliz. 1 Le. 15. as the E. of 
Leicefter's caſe. 

6. Manor in (oe may acquire a new name to pals by in a few years. 
6 Rep. 65. b. Mich. 4 Jac. C. B. in Sir Moyle Finch's caſe. 


7. An avawry was made for amerciament in a court leet, and 


ſhews that he was ſeiſed of the manor in fee, and that he and all, 


&c. have had a court leet, and the plaintiff traverſes that he was 


ſeiſed of the manor in fee; it was held, that if he had a reputed 


manor, it wouid maintain the avowry, though in truth he had no 


manor, Brownl. 170. Mich. 8 Jac. 


41 


I Ley. 23, 


* 6 Rep. 
65. 5. 


Mo. 190. 8. 
C. argued. 


1421 


8. A manor in reputation, which is not a manor in truth, does oro. E. 
not paſs by the name of a manor in a fine er recovery; for they 524. 707. 


E 2 Are 


Mallet v. 


42 Sraänts. 


Mallet. — are grounded on original writs, which ought to be certain, and not 


Sce Prece- f : oy POSTS , a4 ; - 
dem. (B) 80 be taken by intendu: ent. But etherzw!ſe of a grant * or feefſment ; 


* Br. Feoff for there the intent of the parties ſhall help it. Noy 7. Johnſon v. 


ment de Heydon. 
terre, F | 
pl. 14. cites 22 H. 6. 39.—Savil. 113. Thetford's caſe.-A\ manor in reputation only 


Will paſs by the name of a. manor, though not demandible by it. Lat 63. in caſe of Hems v. 


Stroud. A recovery is ſuffered of a manor, and all lands parcel, or reputed parcel; Hide 
Ch. J. Paſch. 55 Car. 2. delivered the opinion of the court, that the nd; reput:d parcel paſſed by 
the recovery as well as the others ; and tad /» they would in a corveyance, or inthe caſe of the King; 
for he had made grants of the manor of St. James's, which is only a manor in reputation. 
Lev, 27. 28. B. R. Thinne v. Thinne. S. C. adjudged accordingly. Vent. 31. and Sid. 190. 


9. A. having three acres in a place called Broad, has another 
piece of land ſeparate by a hedge from it, but adjoining to the 
ſaid three acres, and this had been ſo ſepareted for 40. years, but 


anciently had been part of Broad, and of latè the hedge was taken 


down, and it was laid to the three acres; then A. makes a feoffment 
of the three acres in Broad, and adds theſe words, (be it more or leſs) 
and it was held, that the parcel once ſeparat@ though it had been 
annexed now 10 or 20 years, ſhall not paſs by this conveyance, 
ecauſe this may have gained another name during the ſeparation. 
Clayt. 45. Ruſhwort!!'s caſe. | 
Le. 407. S. 10. If the manor of D. be holden of the manor of S. and to the 
P. Long v. manor of D. as an advowſon appendant, and that the manor of D. 
Hemnungs. pas efcheated to the mancr of S. ſo that the demeſnes of one is 
| become parcel of the demeines of the other; yet the advowſon 
ſhall be fill ſaid appendant to the manor of D. as it was at firſt. 
And the manor of D. ſhall continue in reputation a manor in 
reſpcct of ſuch things as are appendant thereunto. Dod. of 
| Adv. 28. | 
Palm. 376. 11. A little time, {viz. two years) is ſufficient for the gaining a 
If there are reputation of lands, being parcel of a manor, in chancery, Paſch. 
1 ec 9 Car. Cro. Car. 308. Simmonds v. Green. 
the reputation. Frin. 21 Jac. B. R. Loftes v. Barker.— : Roll. R. 347. S. C.—6 Rep. 65. b. 
Sir Moyle Finch's caſe. | 
12. Bargain and ſale of a maner, &c. and all that his chaſe of IT. 
with all profits, &c. thereunto belonging, or have been ufed, &c. 
as parcel, or reputed or known, or as part or member thereof. 
[ 43 1 Adjudged that though tb, lying adjacent thereto did not pats by 
theſe words (all that his chaſe of IF.) yet it paſſed by the enſuing 
words (or reputed, &c.) there being ſufficient proof to ground 
reputation upon, viz. That the deer uſed to browſe, and the keeper 
had his walk there for 60 years, 2 Sid. 1. Mich. 1657. B. R. 
Dedſworth's caſe. 1 a 


(E. 2) Time. At what Time a Grant may be 
made, | 


1. FT: HE marſhall of fee in B. R. may grant over his office to 


another for liſe, but, after ſuch grant he cannot grant to the 
| grantee 


grantee to make a deputy : and ſoit ſeems, that if the authority be not 
given in the firjt grant, to exerciſe by him or by his ſufficient deputy, 
he cannot grant it after; quære as to the firſt. Br. Grants, pl. 61. 
cites 39 H. ©. 34. | 

2. It there is mayor and commonalty of D. and the mayer dies, a 
grant made fo the mayor and coymonalty of D. is void; becauſe the 
body politick, which 15 capable, 1s not compleat, but wants the 
head. Co. Litt. 264. | 

3. Goods forferted cannot be granted before ſeiſure. Coke thought 
that they are not furfeited before ſeiſure. Paſch. 12 Jac, Roll. R. 7. 
Cullom Betts, &c. v. Sherman. | 


(ZE. z) Veid by Matter Ex poſt Facto. 


I, A Seiſed in right of H. his wife of a reverſion in fee, expectant 

* on an ęſtate r life of F. S. granted the reverſion, after the 
death of J. S. to W. R. for life, and J. S. atrorned, and then A. 
aied. M. granted the reverſion to B. and F. S. attorned, and after 
died, and B. entered. The grant of A. to W. R. was void, becauſe 
he died before M. and alſo before J. S. the tenant for life. See 
Br. Traverſe, per, &c. pl. 233. cites 10 E. 4. 8. 


(F) What Things may be granted, | In reſpect of 
the Thing. | 


{ I, A Man may grant a deer in certain. 18 E. 4. 14. b.] Br. Done, 
| | | Kc. pl. 34. 
CITES 18 E. 4. 14+ 


[ 2. A right of a term cannot be granted. D. 2 and 3 Ma, A be nge 
: . Is a thing 


116. 72. in action 
which cannot be ſold nor granted by the law. Arg. And. 77.— A right or title of extry 
cannot he transferred. Arg. Show 378. richt ſhall not paſs by way of grant, unleſs by 
extinruiſhment, &c. and by releaſe it may be extinguiſhed. Perk. S. $5. cites 21 E. 4.2. 6 
H, 7. 8. , | 


[ 3. If a man has a rent ſervice or rent charge he may grant over So he may 


; . by ewije 
part of the rent, and it ſhall be good if the tenant attarnes. 9 H. e t 


0. 13.1 | tornment. 
| Cro. E. 651. Ards v. Watkins. 


[ 4. Grantee of a next preſentation may grant it over. 7 H 4. | 
34. b. 36. b. adjudged. } | 

[ 5. The church being void, * by the 21 H. 8. of pluralities, the [ 4.4. 1 
preſentation is not grantable. D. 3 Ma. 129. 66. 24 E. 3. 30. B. aide & 
adjudged. ] | pl. 66. 


Ayard v. Biſhop of Peterburgh & Denton.——A /apſe cannot be granted over as a grant of a next 


46 of ſuch a church, neither before it falls, nor after. Hob. 154. Colt & Glover v. the biſhop of 


E 3 Coventry. 
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Fol. 46. E. 4. 84. For the word _ implies alſignees. ] 


44 Grants. 


Coventry. The ſame law is if it be any otherwiſe void. See D. 26. pl. 165. — 129. b. pt. 
66.— 282. b. pl. 28.— For eit is a thing in action and privity, and vetted in the perſon of 
the grantor. Jenk. 236. pl. 13. : | 


Tings in [. Cheſe en action is not grantable over, 21 E. 4. 84. ] 

ain Cans 

not be granted but to him that has the on, and that by relæaſe or confirmation, Fin. Law, 8vc. 
107, 8. P. 19 Rep. 48. 


Tpongh a [ 7. A a contract is not grantable. 21 E. 4. 84. 
totu g in : 
Aion cannot be transferred over, nor deviſed, yet a contract, which ariſes from an intereff in land, 
or which is an intereſt, may be well transferred over; per Fopham. Mich. 40 & 41 Eliz. 
Cro. E. 638. ia cafe of Ards v. Watkins. Cro. E. 651. | 


„* „„ 8. An ebligation is not grantable. 21 E. 4. 84. ] 

PI. Io | | 

2 Roll. 331 [| 9. Charters are not grantable without the land, Contra 10 Hl. 
Faits (A. 6. 20. b. ] h : 5 


a) pl. 3. 
cites S. C. contra. 


An annuity [ 10. An annuity for life is not grantable ox, 21 E. 4. 43. b. 22 
may be E. 4. 6. 


granted 


over tbeng b i: charge the perſon and not the land, if it be generally granted, or be by preſc: iption; contrary of. 


an annuity, granted pro concr/io :mpendendo, per Cateſby J. Br. Grants, pl. 173. Cites 21 E. 4. 20.—— 
Arnuity p10 cencilis imprncends for term of life of the grantor may be granted over. Het. $0. Hill. 

Car. C. B. Gerrard v. Boden. Perk. S. 87. Quzre. So if it was pro conſilio πσ 2. 
Mo. 6. Trin. 3 E. 6. Baker v. Broke. pl. 65. S. P. but no judgment. But not, if it be nut 
granted to him aud his aſſignes. D. 1. b. Marg. D. 1. cites 21 E. 4. $3. b. Quære de ceo. 35 
All. 3.— Perk.” S. 101. S. P. and makes a quære, even if the word atiigns had beg 


® It ſeems [ 11. But * annuity in fee is grantable. 21 E. 4. 43. b. 41 E. 
it may well 3. 27. b. Becauſe it ſhall deſcend. 3 H. 4. 8. by the King. 


be gramte® Grantee of a common of paſture may grant it over. 7 H. 4. 36. b.] 


it is not merely a choſe en act, but is mixt with realty; for if it be granted in fee, it may deſcend 

to the heir, contrary of a debt. Br. Grants, pl. 109. cites 21 E. 4. 93. S. P. per Aſkue 

J. quod nemo negavit. But Brook ſays, quzre, if it be not but a choſe en action. Br. Deputy, 

pl. 6. cites 19 H. 6, 42—Br. Annuities, pl. 19. cites S. CSP. by the beſt opinion. Br. 

Deputy, pl. 15. cites 21 E. 4. 20,——5. P. Perk. S. 87. cites S. C. But ſays, Quzre; for the 

grantce bas not any remudy to have it, but by way of atiion.——s, P. Br. Annuity, pl. S. cites 41 E. 
. 27. ——S,P, per Thorp, but Belk. contra. For it is vnly a choſe en action, as debt. 
r. Deputy, pl. 2. cites S. C. | 


. P. Br. [ 12. A cerodie uncertain is not grantable to ſeveral, 8 E. 
Grants, pl. 4. 17.] | 
109. cites 


21 E. 4. 9. — 8. P. unleſs it be granted to him and his aſſigns. D. 1. b. Marg. 
; pl. 1. . , : f ; 

S.P. Br. {| 13. But otherwiſe it is of a corodie certain. 8 E. 4. 17.] 
Grants, pl. ; 


109. Cites 21 E. 4.9 
D. 1. b. Marg. pl. 1, 


S. P. Br. Deputy, pl. 15. cites 21 E. 4. 20. per Coloie. 8. P. 


2 [ 14. A corody uncertain is not grantable over; for per- 
= % adventure, grantee will have more ſuſtenance than grantor. 
aſſigns. 21 E. 4- 43. b. Curia. 22 E. 4. 6. and to ſeveral 8 E. 4. 17. 


uria. ] 


[ *15. A common fans number in fee is grantable to another. 21 


[ 16. But 


1 1 PRIY 


Grants, 45 
[ 16. But common for life or years, without number, is not Put grantee, 


grantable; for it may be a prejudice to the tenant of the land. of common 
1 * of paſture 


8 E. 4. 17. but quære. | er 
£14.41, or of an advowſon, or of a villain, or rent, or the like, may grant the ſame over, notwith- 
ſanding the grant be not to him 2nd his ailigns, unleſs there be a ſpecial proviſo in the grant, 
that he ought not ſo to do, &c. Perk. S. 103. | 


[ 17 Eftovers wncertain, that is to ſay, ſo much as I will uſe in Perk. 8. 
104.— 


my chimney, are not grantable over. 22 E. 4. 6. * W 
| Grants, pl. 109. Cites 21 E. 4. 9. 


[ 18. 15 grant my horſe to you 10 ride to York you cannot S. F. Br. 


grant it to another. 22 E. 4. 6. | — 2 
| cites 22 E. 4. 5. 
. 25 | 
[19. A leaſe at Sill is not grantable over. 22 E. 4. 6. ] S. P. For 
it is no 


eſtate, Br. Grants, pl. 1 58. cites 27 H. 6. 3. 


[ [19.] Grantee aþ @ way for life upon my land cannot grant it w_ _ 
= | | icences, 
on cr, 7 H. 4+ 30. b. . pl. 17. cites 
12 H. 7. 25. ——S9 of a way approd.mt:; for none can have the profit of ſuch way but he who has 


the land to which ſuch way is appencant. Br. Grants. pl. 130. cites 5 H. 7. 7. 


[ 20. If the King grants a warren to another and his heirs, in 
his manar, the grantee may grant the manor with the warren over 
to another in fee; for this liberty :nheret ſolo & ſolum ſeguitur. 21 
E. 1. Libro Parliament. 47. b. agreed. ] 

[ 21. So if the King grants to another and his heirs, in certain 
manors or vills, a fair or market, the grantee may grant over the 
manors or vills with the fair or market. Dubitatur. 21 E. 1. 


Liber Parliamentorum. 47. b. 


22. A man may have a hundred by preſcription in groſs, but he _ mo 
cannot grant it over, no more than of other franchyes, which the 38. — 
King grants, the grantee cannot grant them over. Quære inde. S. C. 

Br. Grants, pl. 176. cites 6 E. 2. For it is admitted 32 H. 6. 24. 
that warren may be granted over. Br. ibid. pl. 144. 

23. The herd granted for himſelf and his heirs, 1 his tenant, S. P. ibid. 
who held in chivalry, that he nor his heirs ſhall not take ward of the — a 
defendant, nor of his heirs, and a good grant, and the tenant may ha 
by this re-butt the lord by way of plea. Br. Grants, pl. 175. 

24. If a man ſeiſed of land, leaſes the ſame oy life, the remainder 
to the right heirs of J. S. who is living, this remainder takes 
effect preſently, but is in no perſon to grant, becauſe it is in 
abeyance, viz. in the conſideration of the law; &c. Perk. S. 87. cites 


27 E. 3. 87. , | | 

25. It was agreed, that he in rever//on in tail may grant his 
reverſion over, and if the tenant in tail attorns, this is good, and 
it ſhall paſs; per Finch. J. clearly, which Belk. who was of 


counſel againſt the fine denied. Br. Tail and Dones, &c. pl. 5. cites 


43 E. 3. 29. | | 
26. A man may grant to his lord to diftrain for his rent, by 
which he holds of him, ſcilicet, to diſtrain for the ſame in other lands, 
„ which 
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451 | Grants. 
which is not held of the ſame lord; and if the lord be an abbot, 
this is not mortmain; for he ſhall not have more rent than he had 
before; but he has a diſtreſs more than he had before. Br. Grants, 
1 pl. 131. cites 9 H. 6.9. 

1 27. A man cannot make a good grant, unleſs the thing be in 
1 5 vie. Him at-the time of the grant; as if J grant to you, that if you make 
Maxim. to me an obligation, it ſhall be void, and aſterwards, you make to 
me an obligation, the obligation is good, and the grant is void; 
per Forteſcue, to which Fray agreed, and none denied. Br. Grants, 
pl. 40. cites 19 H. 6. 62. | . 

28. But by Markham. If I grant to my tenant, that he hall not 
be inipeached of waſt, or that he ſhall not be puniſhed by ceſſavit, 
[ 46 ] this is a good grant, and the tenant may rebutt by it, and ſhall 

not be put to his writ of covenant, which tus others agreed. Br. 
Grants, pl. 40. cites 19 H. 6. 62. i | | | 
29. It was agrees, that where rent is reſerved fer eguality of 
partition, that the coparcener may grant it over, and the grantee 
3ay diſtrain. Br. Grants, pl. 41. cites 21 H. 11, 12. 
* Common 30. * Commen appendant cannot be granted over, nor made in 
of 14a groſs. Otherwiſe cf + common a>purtenant, and advowſon appendant 
. e by for none can have the profit of ſuch common but he who has the 
oor, land to which ſuch common is appendant. Br. Grants, pl.#130. 
RT citfs 5 H. 7. 7. 
from the land to which it is appendant, if it be in effe. Perk. S. 104. + S. P. Br. Grant's, pl. 
229. cites 21 E. 4. 9.—S:/: pufiure is grantable over at this Cay., 1 Mod. 75. Mich. 22 Car. 2. In 
Caſe of Hoſkins v. Robins. 


31. If a treſpaſſor takes my goods, I may releaſe them to him, but 
not give them ta him, for he hath a right to them, but nat a property 
in them; per Brian J. Br. Done, &c. pl. 24. cites 6 H. 7. 9. 
Co of a 32. Treſpaſs of chaſing in his park, and killing and carrying 


poence to away his deer, the defendant juſtified by licence given to |. >. 
enter inte my 5 


bouſe, to est his maſter, by which he as ſervant to the ſaid J. S. and by 
and drink; his command, entered, and did the treſpaſs, &c. And per Keble, 
eee licence does not extend but to him to whom it is given, and * 
over. Ibid. Cannot be granted over; for licence is only at pleaſure. Br, 
s. p. Licenccs, pl. 10. cites 12 H. 7, 25. 

Arg. Bridg. | 

115. Cites 18 E. 4. 14. and Dyer 34 H. 3.— Br, Licence, pl. 25. 


The poſſeſ- 33. The King creates a man a duke, and gives him 20l. anzuily, 


Hons an- . 1 a ; 
nexed to for maintenance of his dignity he cannot give this to another; 


the duke- for it is incident to his dignity. D. 2. Mich. 6 H. 8. in caſe of 


com are Oliver v. Emſonne. 
not tranſ- 


ferrable over but by ſpecial act of parliament. Arg. Godbolt. 257. Paſch. 3 Car. in caſe of 
Whictie v. Weſton. 


A ext is .. | 24, A thing ſuſtended may be granted. Arg. 3 Le. 154+ 


- * 7. 
2 Fe 


canaot be Mich. 29 and 30 Eliz. in caſe of Cadce v. Oliver. 


ee to any, nor by any, for it is not in aty perſon in the world during the ſuſpenſe. Er. 
rants, pl. 173 cites 16 H. 7. 4. | | 


Eleftion 35. Election cannot be transferred t9 the prejudice of another 


cannot be 


terre Prion; as if a rent de novo be granted to the father in fee, who 
| dics 


$4 
* 


* an 
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F 


Grants. 45 


dies before election, the heir cannot make it an annuity to defeat to ancther. 

the dower of the wife. Mich. 29 and 30 Eliz. 3 Le. 154. in caſe ber Pode- 

of Cadee v. Oliver. ridge e 
| +. - « Bullock's caſe. Mo. 86. Bullock v. Purdett. 4e. 


36. If tithes are granted by way of intereſt to the owner of 
the land for life by deed, he may grant then over; but not if the 
grant is by way H diſcharge only. For this is a privilege annexed 


to the land. Irin. 6 Jac. Yelv. 131. Edmonds v. Booth. 


37. (grant by deed of all my trees withyn my manor F D. 10 


one and his hears; the grantee {hall have Itteritance in them 


witkout livery and ſeiſin. 11 Rep. 49. b. Mich, 12 Jac. in 


Liford's caſe. 


39. By the grant of a manor, cum pertinentiis, the \court 
baron paſſes; for it is an incident inſeparable from a manor Nand 
a man cannot grant his court. But he may grant the profits of his 
court. Trin. 13 Jac®Brownl. 175. Brown v. Goldſmith. 

40. A writ of error is a choſe en action, and not transferrable [ 47 ] 
over. Arg. Godb. 378. Paſch. 3 Car. in Brooker's caſe. cites 3 : 
Rep. Marquiſs of Wincheſter's caſe, and 1 Rep. Albany's caſe. 

41. If A. grants the feward/hip of the manor of D. to B. and his 
heirs, B. cannot grant it over; ſo of a bai/zwick., Arg. Het. 80. 

42. A relief is not grantable over. Jenk. 230. in pl. 13. 

43. So of arrears of rent, Jenk. 230. in pl. 13. S. P. Raym. 


201. Mich. 
22 Car. 2. Guilliams v. Munnington. 


44. Leaſe is of a houſe excepting a chamber pro uſu ſus proprio & 
occupatiane; he may aſſign. Vent. 87. Trin. 22 Car. 2. in caſe of 
Wilſon v. Armourer.— cites I And. 129. 

45. Cinufee cannot aſſign his intereſt after extent and liberate, 
if conufor continues in poſſelſion; for by this, conuſee's eſtate is turned 

— 4 * — * 3 7 ' * 2 7 
to a right. Trin. 3 W. & M. B. R. 2 Salk. 503. EFammond v. 
V ood. | 


(G) Choſes en Action. 


1 Debt which I have by obligation cannot be granted over, Perk. S. 86. 


becauſe it is a choſe en action.] 
[ 2. If A. be bound to B. in 201. B. may give and deliver this *S.P. and 
obligation to a ftranger, and the ſtranger may juſtify the detaining of " 3 
the obligation by this gift againſt the obligee; for though the debt other who 


cannot be granted over, yet the * parchment may. ] may cancel 
and uſe the 


ſame at his pleaſure. Co. Litt. 232, b. — But ſuch donee cannot bring an action thereupon in 
tlie name of the donee. Perk. S. 86. | 


[ 3. If an obligee makes tro executors, and dies, and one executor Cro.E 478. 
givcs and delivers the cblizatton ta ranger in ſatisfaction of a = 496. 
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which he himſelf owes to him, and dies; though the debt does not 
paſs by this to him, yet the parchment paſſes, and the donee of it 
may juſtify the detaining of it in a detinue brought by the ſurviving 
executer ; for the one exccutor has as full power as both. Mich. 
38 & 39 El. B. R. adjudged between Kelſick and Nicholſon.] 

[ 4. So a baron, poſſeſſed of an obligation in right of the feme, may 
give it to a ſtranger and the donee may juſtify the detaining of it 
againſt the feme after the death of the baron. Mich. 38 & 39 El. 
B. R. per Fennor. 

F. If a difſeiſee of land grants his right unto a ſtranger, it is 
nothing worth, but if he releaſes all his right unto the diſſciſor it is 
good if it be by deed ; and if he confirms the eſtate of the diſſeiſor, 
the confirmation is good. Perk. S. 86. = 

6. Right in action ſhall not be transferrgd by ad in law; as 


lord by eſcheat, or lord of villein, ſhall not have choſes en action. 


10 Rep. 48. Mich. 10 Jac. in Lampet's caſe. | 

7. Liberty to dig for coals, quære if grantable over by leſſee. 
Lat. 189. Hill 2 Car. Goderick v. Gaſcoyneg 

8. A leaſe is not aſſignable without a writing ſigned by the 

rties by the ſtatute of frauds, Trin. 2 Annæ, 3 Salk, 171, 
Chien v. Goddard. 


(H) Things of Truſt. 


8. P. OW. [ f. 8 UARDIAN in ſacage may grant the vr over to 


2 another. 17 E. 3. 42. b. 26 E. 3. 65. Com. 293. b. 


alias Shop- admitted. Oſborn v. Carden and Joy.] 


land v. Rider. | 

[ 2. But ſuch grant ſhall nat be effetual after the death of the 

U 48 ] grantor, becauſe by the law of nature it belongs to the neareſt of the 
blood. Com. 293. b. Contra 26 E. 3. 65. b. admitted, } 


But the 3. Office of truſt cannot be granted over by the grantee, wnle/s 


grantee of i >, ſibi et aſſignatis ſuts, Br, Deputy, pl. . cites 11 E. 4. 1. 


an office of 
e purker may grant it over; for this is not ſuch truſt. Ibid. But office of the chamber /a'n 
® By, 


of the Excirquir, is an office of truſt; for he keeps the records of the king. Ibid 
Grants, pl. 108. cites 21 E. 4. 20, contra, that an officer, as parker, ſliauard, and ſuch like, cannot 
grant ſuch offices over, for it is of truſt, and muſt be done in perſon.—— Br. Deputy, pl. 13. 
ces S. C. per Pigot and Cateſby. 


Br. 4. Office of flazer is not grantable or aſſignable over; becauſe 
— it is office of trat. Trin. 28 H. 8. D. 7. b. pl. 10.— nor office of * 
a, 4 93- carver at my table ut ſupra. | 
5. Powers are not transferrable over. Arg. Mo. 520. 
6. Things annexed to the perſon cannot be transferred, nor 
executed by another; as arbitrement, ſuit at court, homage, ſealiy; 
Arg. and he alſo agreed that tenant for life, with power to make leaſes, 
cannot make livery by attorney; nor executors that have power ta 
fell; but where they have intereſt it is otherwiſe. Arg. 2. Roll. R. 
393. Mich. 21 Jac. B. R. in caſe of Warner v. Hargrave, —— 
cites 9 Rep. Combes's caſe. | 
7. Truſt of a poſſibility is aſſignable or declarable, Hill. 13 & 
14 Car 2. 1 Chan, Calcs 8, Goring v. Bickerſtaff. 2 Th 


* 


\F 


of ale, &c. to which one man uſe 


Grants. 


8. The Lord Keeper cannot delegate his juriſdiftion to another, 
as by referring a matter in judgment before him to another. Hill. 
19 Gar. 2. Arg. Chan. Cafes. 96. in cafe of Thomas v. Porter and 
the Biſhop of Worceſter. | 


(H.2) What is a good Grant, in Reſpect of the 


Manner. 


I. ] F the debtor grants to the creditor to levy his debt upon his 
| land in D. and C. yet he cannot Jevy it; per Belknape, which 
was not denied ; by which the defendant concluded, and fo he owed 
nothing. Br. Grants pl. 15. cites 41 E. 3. 7. | 

2. A. by indenture inrolled bargains and ſells land to B. with a 
way over other land; the grant of the way is not good; for nothing 
but the uſes paſs by the deed, and there cannot be a uſe of a thing 
which is not in eſſe; Sa way, common, &c. which are newly created; 
and till they are created no uſe can ariſe by bargain and fale, 
Mich. 5 Jac. Cro. J. 190. Bewdly v. Brooks. 


(H. 3 Good. In reſpect of the Manner. Joint or 
3 ſeveral. | 


1. THERE muſt always be one named in the beginning of the 


grant who may take by force of the grant, otherwiſe the 

rant is nothing worth. Perk. S. 52. cites 10 E. 3. 45. Mich, 27 
43-85%. 32 . 9. Trin. 1 H. 7. 31. 

2. If the king has a corody 0 1 many loaves, and ſo many gallons 

to be preſented ; yet when this is 

void he may grant it to 2 or 20 men; for this is certain, and they 

ſhall have no more than the certainty ; per all the juſtices. Br. 


Grants, pl. 95. cites 8 E. 4. 17. 


So of a come 
mon cortann 
for 20 beaſts 


or of eftwwers i 


certain for 
20 load 7 
this may be 


granted to 20 men; but e contra of a corody to fie at the table every day in the hall, this cannot be 
granted, unleſs to one only; per all the juſtices, Br. Grants, pl. 95. cites 8 E. 4. 17. 


* 


(H. 4) Uncertain Grant made good by Relation. 


9 8 2 HERE is a difference, where a thing is uncertain, #9 


which a certainty is added, and where it is certain. See 


Pl. C. 191. b. Wroteſly v. Adams. 


2. If I have 2 manors of D. and I levy a fine of the manor of D. 


cores may be given in evidence to prove what manor I 
e 


intended, as appears 12 H. 7. 7. Pl. C. 85. b. in cafe of Partridge 
3. A. 


V. Strange. 
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49 | Grants, 
3. A. leaſes to B for fo many years as F. S. ſhall name; though 


by the naming the leaſe will be good, yet ſuch naming muf? be in 
A's life time; becauſe the intereſt ought to paſs out of the leſſor 
during his life time, . and the deed have its perfection.” Arg, 
Godb. 25. Trin. 26 Eliz. in Savill and Cordell's caſe, ———cites 


D. 273. | | 
Se reverſi- 4. Grant to B. of the ſame rent out of my land, as J. S. has in 
mer B.'s land, is a good grant, without particular mention of the 


granted the 


fame ve to rent; and yet no rent can be granted without deed. Arg. Mo, 


one and his 379. Mich. 36 & 37 Eliz. in Perrot's caſe. 
heirs at the | 

tenant for life has granted, this is a good grant of ſuch rent newly to commence after the deceafe 
of the tenant for life. Arg. Mo. 379. Mich. 36 & 37 Eliz. in Perrot's caſe.—cites 14 E. 3. 
„and 26 All. p᷑l. £ 


G. Equ. KR. 5. A. having power to make a jointure Hl. per ann. cove- 
hl ng nants by marriage articles to ſettle 5001. per ann. and afterwards 
LO. a draught of a ſettlement is preparcd, in which lands of 500 /, 
| per ann. are ſpecified, but A. dies before the ſettlement is exe- 
cuted; this power being bound by the articfes, the very draughe 
of a ſettlement is a good deſignation of what lands ſhould be tettled, 
and a determination of A.'s election to raiſe the 500 J. per ann. 
out of and by virtue of his power. Mich. 9 Geo. 9 Mod. 15, 


Lady Coventry v. Lord Coventry. 


(H. 5) Uncertain, made good by Election, and 
what ſhall amount to ſuch Election. 


As if a man I. O F every thing uncertain, which is given or granted, election 


_ remains to him, to whoſe benefit the grant or gift was made, 


rent-charge, to make the ſame certain, unleſs it be in ſpecial cates, Perk. S. 
er 40. of 73. Cites 5 Ed. 3. 31. 


Tent. 
charge, I may diſtrain for which of theſe rents I will, but I ſhall not have both. So ſhall it be 
if rent ar common be granted, &c, Perk. S. 74. cites 9 E. 4. 39, 11 E. z. Annuity 27. 


2. If a feoffment be made unto a man of two acres, viz. of one 
acre in tail, and of the other in fee, and doth not ſhew in certain in 
which acre the feoffee ſhall have fee, nor in which acre he ſhall 
have an eſtate tail, and a precipe is brought F$ainſt the feoffee of 
both acres, and he loſe by default, and afterwards he brings a writ 
of right of one acre, and that 1s put in view, and brings quod ei 
deforceat of the other acre, and that is put in view, &c. it is at 
the determination of the will of the feoffee in which acre he will 


have fee, and in which acre he will have an eſtate in tail, &c. 


Perk. S. 75. — 
3. But if a man ſeiſed of two acres leaſe them for life, the re- 
mainder of one acre unto a feme ſole, and does not ſhew in certain 


in which acre, and afterwards the woman takes huſband, the 
tenant for life dies, and the huſband enters into one acre, and thereof 


doth enfeoff a ſtranger by metes and bounds, and dieth ; now the 
wife {hall not enter into the other acre and chooſe ; for that it 2 


riß 8 —_ 


= 


Cites 38 H. 6. 38. 
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her -olly to take ſuch a huſband, who would do ſuch an act when 
the reinainder fell, for as much as the title to the remainder did 
begin by the grant, which was before the marriage, &c. Perk. 


8. 76. 


(H. 6) What ſhall be ſaid a good Grant, and im- 50 [ 


mediate or, * in Futuro. sce k 


a) pl. ee 


F a releaſe be made of all right, title, &c. which I have, Though 


vel qugu!s modo habere potero ; theſe laſt words are void in e, 
; never de- 


law; for no right can paſs by a releaſe, but what the releſſor has at nicd, yer 
the time of making it's Co. Litt. 265. a. there are 

lome ex- 
ceptions to the rule, as ye releaſes of future rights, that is, in ſome caſes a man may rel. ＋ A 
future right, gp by the bare releafe i can nowver pa; AS 1 Loft. 208 If the /or difſiiſe; the 
*zber, and beinp in poiſe an makes a feof ment in fee, in the life of the fa ther; though no righ tor eſtate 
us yet deſcended upon bim from his father , yet this feoffment u 11] bar en of this future poſlible 
right, W men it does deſcend. But this is, becauſe he had mere than @ mee right; for he had 
the 2 77 u, An d therefore mig ght m. ake a lega 1 CONVEVance thereof : and by this feofiment he 
did not convey a bare right only, but the gute likewiſe So that the feoffee might by la make 
a feoftment thereof, and by implication, upon fuch feoffment and livery, all future riglits of 
the feotfor are extinguithed ; for being in n and conveying the land itſelf, he conveys 7 rights 
a:tending thereon, wh ether . j nt CY ihe: But yet this es u- t bar 0 | 7 at law ; for lle may 
enter notwithit; anding, and as to. him, the right is not abſolutely extiugu ihed, thou rh at the ſame 
time the feotiment 18 ood ga] him that made it. Eee Cxcepion s in the caſe of A 
fei ment with warranty, which will bar a future right, and extends even to bar the hir; but that 
10 29 avaid circuity of action; for if the heir ould recover the land againſt his father's grantee 3 3 
this land, ere . avoutd be aſſets, and liable to the warranty; fo that it e e hy 
A of 10a er. But there is no caſe in you that, by any end convey ance at common 3 W, 2 
man could convey lands that he had 22 right to, nw was in pot For thereof at the time of the 
conviyance; per Trevor Ch. |. in delivering the Opinion ot the court. Hill. 6 Annæ, C. B. 
11 Mod. 151. Archer v. Bokenham. 


2. A. granted to W. N. the office of mber in the manor of D. 
and to take 20 quarters of corn tor exccuting the faid office for his 
life and by another clauſe in the fame ded, it was, and the aforeſaid 
A. granted ta the feme of the ſaid M. X. the aforeſc efaid office, habend” 
2 the death ber faid hujband, percipiend? ad totam vitam ſuam 

cut prædictus vir ſuus percepit in omnibus, and it was awarded a 
good grant, and thereof the feme, after the death of her huſband, 
* t maintain an aſſiſe. Br. Grants, pl. 127. cites 30 Aſſ. 4. 

If a parſon ſells his tthes which ſhall grow in a future year, Put a grant 
or % the lord grants the profits of a court, which ſhall ariſe in a of all lis 
future year; theſe are good talc s, and yet the donor had it not in 
him, nor is it in eſle at "the time, &c. and the ſame law ſeems to 8 an 
be of ſuch grant of ſuch thing. Br. Grants, pl. 132. cites come, is not 
21 I. 6. 43. good, de- 


: cauſe 15 of 
a thing not ia eſſe; per Harper. Mich. 15 Eliz. 3 Le. 30. Anon. 


4. A grant of an advnuſon habend” after the death of the S, if a man 
grantor, 1s not good, becauſe he had fee {imple in himſelf at the co ſeiſed of 


ſame time. So of a rent whereof he is ſeiſec, and yet a leaſe to in fes, and 


hold from Mich. next for 20 years is good. Br. Grants, pl. 141. grants it 
habendum 
af! e the 


tn) At lon 


dent of J. N. this is a void grant; for he has no reverſion in it, and he is ſeiſed in fes in the 
mea time, pe; Choke and I'rifot. Br. Grants, pl. 60. Cites 33 H. 6. 24. 
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50 Grants. 


8. If a man grants à rent out of his land, 10 commence after the 
death of J. M. tis a good grant; for this rent was not in %% 
before. But where a man ſeiſed of rent grants habend' after the 
death of J. N. or from Mich. *tis not good ; for he has a fee in 
the mean time, and yet ſuch leaſe for years is good; per Fineux, 
Fiſher and Vaviſour. Br. Grants, pl. 86. cites 8 H. 7. 2. 

6. Leſſee for years gives the faid leaſe thus, I give my leaſe of 
and in, &c. after my deceaſe to my ſon A. and B. his wife, 'tis not 
good. And. 122. Kingſwell's caſe. | 

7. Reverſioner on eſtate for life, grants a rent-charge after death 
of grantor, the grantee ſhall diſtrein for all the arrearage incurred 
after the grant, even during the lite of the grantor. Mich. 25 

| & 26 Eliz. Le. 13. in caſe of Rearſby v. Rearſby. 
[ 51 8. A. enfeoffs B. habend” poſt mortem A. a&udged a void habend' 
1 and a good feoffment in præſenti. per Warburton J. Mo. 881. 
per Coke Cites Hogg v. Croſſe. | 
Ch. J. Mich. 13 Jac. Roll. R. 2 54. in caſe of Simpſon v. Southwood, 


| * | 
The eſtate 9. Leaſe for 3 lives to A. after leſſor grants the reverſion to B. 
_—_ _— for his life, to commence after the deceaſe of the three lives; reſolved 
fore. Hitt, the words, (to commence) are void, and the grant of the reverſion 
24 Elizz good in ꝑpræſenti. Mo. 881. per —— Cites it as reſolved. 


Ero. E-269. Hill. 34 Fliz. B. R. | 


Uaderha . , 5 . 
by Under. 10. A difference is between e/tate or :ntere/?, which none can 
hay. take without preſent capacity and power; and liberty or franchiſe 
or thing zewly created, which may take effect in futuro. Mich. 
10 Jac. 10 Rep. 27. b. Sutton's Hoſpital's caſe. 
(H. 7) What amounts to a Grant. 
so areſer- Is IN diverſe caſes a reſervation ſuall enure as a grant; per Coke 
vanes of » Ch. J. Roll. R. 321, 322. in caſe of Blandford v. Blandford. 
way by 1 | | | | : 
feoffor on 0 E. 3. 27. | | | 
a feeftment, is clearly as a grant of a way, per Doderidge J. 2 Buls. 121, 
Put there 2. A releaſe, confirmation or ſurrender, &c. can't amount to a 
j te grant, Co. Litt. 301. b. 


obſerved where the determination of the rent is expreſſed in the d:cd, and where it is implied in lata; 
for when that for life grants a rent in fee; this, by the law, is determined by his death, and yet 
2 confirmation of the grant by him in the reverſion makes that grant good for ever, without 
words of enlargement, or clauſe of diſtreſs, which would amount to a new grant; and yet, if the 
terant for life had granted a rent to another and his hzirs, by expreſs words, during the life of the 
grentor, ard the leſſor had confirmed that grant, that grant ſhuuld determine by the death of the 
tenant for life. Co. Litt. 31. | 


3. If a leaſe be made to J. S. except Green Cloſe to J. D. who 
is a ſtranger, the exception is good, and J. D. ſhall have it; per 
Manwood J. 3 Le. 35. Mich. 15 Eliz. anon. | 

S. P. per 4. A condition was, not to grant. A forfeiture is no grant to 
one J. break the condition; as if A. grant advowſon to B. for life, upon 


. 20. . . 2 
5 condition not to grant the next avoidance; he becomes 3 
; | an 


ke 
rd, 


O 4 


2W 3 
yet 
out 
the 


f the 


f the 


who 
per 


it to 


upon 
iſant, 
and 


Rock ſby only in court. 3 Lev. 325. Trin. 3 W. & M. . B. Helms V. Peller. 


to pay an annuity of 141. per ann. iſſuing cut of the exchequer, to the 
feme for her life tor her ſeparate maintenance, and after to the ſur- for that it 


Grants . ” 51 


and the king ſeiſes it, tis no breach; for tis not a grant, and this is 
proved. Trin. 17 Eliz. D. 343. Ld. Arundel's caſe. 

5. Proviſo ſemper, and the vendee covenants with vendor his heirs 
and aſſignes, that vendor his heirs and aſſignes may dig for ore in the 


oy of the e ag this is a new grant of an intereſt to vendor 
8 


to dig in the waſts, and not a bare covenant, but vendor cannct 
divide ſuch intereſt, viz, To grant to another to dig one part of 
the waſt, &c. But this grant does not exclude vendee, his heirs 
and affignes from digging there too as owners of the ſoil, and 
vendor may aſſign his intereſt to ſeveral; but ſuch aſſignees muſt 
not work ſeverally, but with a joint ſtock. 25 Eliz. 4 Le. 147. 
1.d. Huntington v. Ld. Mountjoy. ; 


6. Where the thing granted is a chatte!, a covenant may enure as If A. cove. 


a grant; per Coke Ch. J. Paſch. 8 Jac. 2 Brownl. 338. in the nants with 


cale of the Earl of Rutland. — 8 
daugliter, B. hall have ſuch a fleck of /heep. B. marries the daughter. The property of the ſheep 
is preſently in B. becauſe it was but a pen thing, and the covenant is a grant, per Tanfield J. 
Cro. J. 172. in cafe of EMV. Ions, cites 44 E. 3» Monſtrans de Faits, 144. A 
covenant may change property or poſſeſſion. As if A. covenants with B. that if B. pays A. 10/7. 


ſuch a day, then B. ſhall have A.'s deaſts at D. or A.'s leaſe of the manor of D. In ſach caſe, if B. 


pays A. the 10 J. at the day, B. ſhall have the beaſts, or may enter into the manor. Br. Covenant, 
vl. 2. Cites it as agreed, and not denied “. 27 I. 8. 16. 28, And Brooke ſays, it ſeems to be law; 
tor by diverſe covenants men commonly alter the uſe of lands and tenements. 

A. articles that H. Huli bave d tu iy: this amounts to a grant of a way. Reſolved by Pollexfen and 


31 


7. A. poſſeſſed of an exchequer annuity for 96 years, covenants But the re- 
| porter adds 
a quzre ; 


vivor of baron and feme, and then to the children of the marriage; ſuch dif. 
and if no child, then to the benefit of A. baron and feme die pm ** 
leaving a ſon, and then the ſon dies: the queſtion was, to whom the eee 
reſidue of the term belongs, whether to A. or the adminiſtrator of of terms 
the ſon? Harcourt ſaid, that A. has not aſſigned the order, nor eme 
transferred the property, but has only covenanted to pay, and a by Rc 
court of equity muſt net carry the covenant (being a free gift) covenant, 


beyond the letter. Tr. 1715. 2 Vern, 692. Baſle v. Grey. with ſuch 


over, as caunot be done by way of limitation of an eſtate or truſt. Ibid, 694. 


B. Writing on the back of a leaſe of tythes, that J. S. ſhould have 
them, can't paſs the tythes; ior they can't paſs without deed. 
Paſch. 13 Jac. Roll. R. 174. Sorrel v. Grove. 

9. In {ome caſes a rectal may amount to a grant, or have the 


_ ſame effect. 


10. A; where a widow intitled to certain ſhares of her huſband's 
e/tate, by the cuſtom. of London, aſſigned the ſame for her ſeparate 
uſe, in caſe of her marrying again, for her life, and afterwards for 
ſuch purpoſes and ſuch perſons as ſhe ſhould appoint by deed, to 
be atteſted by two witneſſes, and for want of ſuch appointment, to 
her children by the firſt marriage, but if the huſband ſhe ſhould 


marry ſhould ſurvive, then he to have 2000/7. out of the ſhares. 


Afterwards ſhe having agreed to marry the plaintiff, by indenture, 
ra which the plaintiff was a party, and atteſted by two witneſſes, 
X | reciting 


remainders 
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Grants. 
reciting that ſhe had before ſettled her ſhares, and that in caſe fhe 


Shauld mate no appointment of them, they would belong to her then in- 
tended huſband the plaintiff, ſhe aſſigned the ſame in truſt for the 
plaintiff during their joint lives, but ſhe to have the management 


thereof during the coverture, or by any writing ducly atteſted to 


appoint it over; and the plaintiff covenanted to ſettle a leaſchold 
eſtate on her for life, and after to the iſſue of the marriage. They 
inter-married, and ſhe afterwards. died without iſſue by him, and 
without making any appointment; Ld. C. King much doubted at 
firſt, whether the hutband ſhould have only the 2000 J. and the 
children the reſidue, or the huſband to have all. And though he 
had notice of the firſt deed, yet being a purchaſor of the ſhares, 
and it being recited in the laſt deed, that if the died without 
making any appointment, the plaintiff, e &pcond huſband, would 
be. intitled thereto, which (though but a recital) fhewed the inten- 
tion and agreement of the parties and amounted to an (11formal) 
appointment; and as no ſtrict form is requiſite to conſtitute ſuch 
appointment, and ſince the later deed varie#® the priver rojerved tor 
her, the firſt deed requiring two witneſſes, but by the later the 
power of appointment, being by any writing ducly atteſted (fo 
that a writing would be duely atteſted, though it had but one 
witneſs) his lordſhip, though with ſome heſitation, decreed the 
ſhares to the plaintiff; and this decree was afterwards affirmed 
in the Houſe of Lords upon an appeal. 2 Wms's Rep. 533. 
Trin. 1729. Poulſon v. Wellington. 


(H. 8) By. what Perſons a Grant may be. In 
Reſpect of Capacity. 


K. * 7 Hoſocyer is diſabled by the common law to take, is 

diſabled to enfeoff, &c. but many that have capacity to 
take, have no ability to infeg, &c. As men & attainted of freaſon, 
felmy or premunire, aliens born, the tings villeins, traitors, felons, 
Kc. He that has offended againſt the ſtatutes of præmunire after 
the offences committed, if attainders enſue. ldeo!s, madmen, a 
man deaf dumb and blind from his nativity, a eme covert, an 
infant, a man under —_ for the feoftment of theſe may be 
avoided. But an heretich, though he be convicted of hereſy, a 


leper removed by the King's writ from the ſociety of men, ba/tards, 


a man, deaf, dumb, or blind, ſo that he has underſtanding and 


| found memory, albeit he- expreſs his intentions by ſigns, villein of 


common perſon, before entry or the like, may infeoff, &c. 


Co. Litt. 426. 


when his time is come. Perk. 11, 12, S. 26. cites 8 Aff. 25 


8 cce Deaf, Dumb and 


H. 9) 


Grants. 


(H. 9) What Perſons may grant, in reſpect of 


their Eſlates or Intereſt. 


; A Grant cannot be unleſs the grantor has an intereſi in him- 


ſelf to graut. 12 Mod. 200. Trin. 10 W. 3. in cafe of 


Sanders v. Owen. 

2. A fine was levied of land to D. for life, remainder 1% X. for 
life, the remainder to the right heirs of D. and B. [D] granted t9 
K. by his deed, that ſhe might cut trees to build or repair, or ſell at 
pleaſure; and the opinion of the court was, that it was a good 
grant, though D. had only for term of life in poſſeſſion; for the 


remainder was in Jy heirs, and if K. dies, living D. then D. 


is ſeiſed in fee. Br. Grants, pl. 49. cites * 24 E. 3. 7. 

3. A parſon of a church may grant his t:thes for years, and yet 
they are not in him for a time. Perk. S. go. cites 38 E. 3. 6. 
h | 

4. The gift of a parker or ſhepherd is not good, otherwiſe of 
the gift of a ſervant of a vintner or mercer, giving to me vine or 
filk; for ſuch have authority to fell it, contrary of the gift of a 
ſervant, who has no authority to ſell; but a gift by my bailiff is 
void, quzre inde. Br. Done, &c. pl. 56. cites 2 E. 4. 4. 

5. Note, if land be /eaſed 10 A. for life, remainder to B. in tail, 
remainder to the heirs of A. And A. grants a rent-charge in fee, and 
dies, and B. dies without iſſue; the heirs of A. ſhall hold charged. 
Br. Charge, pl. 36. cites 5 E. 4. 2. | 

6. A feoffment by the heir, in the life of the anceſtor, without 
warranty, is no bar after the anceſtor's death; per Brian and 
9 e contra Tremayle. Br. Bar, pl. 86. cites 21 E. 4. 81. 

7. Tenant at will cannot grant; per Gawdy J. Cro. E. 156. 
in caſe of Sweeper v. Randall. 

8. Tenant in tail and his jan join in a grant of a next avoidance; 


tenant dies; adjudged the grant was void againſt the ſon and heir 


that joined in the grant, becauſe he had nothing in the advowſon 
at time of the grant, neither in poſſeſſion or right, nor in actual 


poſſibility. Hob. 45. Wyvel's caſe. 
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Lind ND. may 
alin by f. off = 
met, but by 
Thorpe, c 
contra by re- 
len ſe. Br. 
Grants, pl. 
49.— This 
ſeems miſ- 
quoted. 


Brown!. 
165, Wivel 
v. the 
Biſhop of 
Cheſter. 


cited Paſch. 


4 W. & M. Show. 383. in caſe of Symonds v. Cudmore. | 


9. When tenant in tail makes a grant f the thing itſelf intailed, 
this grant is not void by his death, for that the ſame may be made 
good, it being only voidable ; otherwiſe *tis of a thing granted out 
of an entailed thing, as of a rent granted out of land intailed, this 
grant is void by the death of the grantor tenant in tail, and the 
flame can never be made good after. Arg. Trin. 8 Jac. 1 Bulſ. 
32. Walter v. Bould. : 

10. A. poſſeſſed of a term, afſigns his intereſt to four perſons, an 
truſt and confidence, to the ute of himſelf tor lite, and after. to 
tuch uſes and purpoſes as he ſhall declare by his laſt will, A. by 


his will, deviſed this to B. his ſon, and to the heirs of his body 


begotten, remainder over to J. S. and makes B. executor; B. 


VoI. XIV. + for 
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Farr. 18. 8. 
C. — Holt. 
delle d. 
Saund. 260. 
Took v. 
Glaiceck. 


fer 16co l. 


Erants. 


ſolls this ta C. — B. dies; the four aſſignees are all 
dead; adminifrair of ſurviving aſſignee (B. dying without iflue) 
grants His mtereſt to D. and he in remainder (who had annuity out 
of the term, and who by deed {old it to C. and who releaſed to C. 
all his right in the term) joined with him in the grant to D. 
Per. tot Cur. the aſſignment was not void againſt C. by 27 Eliz. 
4. and the remainder to J. S. was void, and yet the fale of B. to. 
C. had been good, if no aflignment had been;—but the aſſig n- 
ment made it ill. Mich. 5 Car. E. R. Jo. 213. Baker v. 
Sir William Lee. | | SEE | 

11. Bargainee of tenant in tail has a deſcendible fee, and not an 
eſtate only for the life of the tenant in tail; ſo alſo in caſe of a 
covenant ta Hand ſeiſed by tenant in tail, the covenantee has a baſe 
fee determinable by the entry of the ://ue 1K tail, but not before. 


For before the ſtatute de donis, he had a fce ſimple conditional, 


and the ſtatute doth not alter the nature cf the eſtate, but reſtrains 


But the 
grantee ali 
not Dave any 
rex: by force 
of the ſaid 
grant, b: fore 
the luft de- 
{ie Yo viz. 
when it 
took effect 
a< the deed 
of the wo- 
man, and ſo 
to ſuch pur- 
poſe and in- 
tent, it ſhall 
not have re- 
Jation to the 
firſt deli- 
very, viz. 
When it was 
eclivered as 
an eſ- 
crowle, &c, 
Perk. 6, 
6. S. 10. 


the power of alienation, and makes the eſzate voidable, Trin. 1 
Annæ, B. R. 2 Salk. 619. Machil v. Clerk. 


(H. 10) Not good. But made Good by Re- 
| lation. 9 


I. II a fengle woman, being ſeiſed of land by deed, grant a rent- 

1 charge out of the ſame land, and the delivers the ſame deed 
unto a ſtranger, as an eſcrotole, upon condition that if the grantee go 
to Rome, and return back again before Eaſter then next fol- 
lowing, then he ſhall deliver the fame eſcrowle as her deed unto 
the grantee ; ge marries, and before Eeſter, and during the coverture, 
the grantee goes ts Rome, and returns back, and the ftranger de- 
livers the eicrowle unto him as the -deed of the woman; this 
grant is good, notwithſtanding that the huſband was ſeiſed of the 
land in the right of his wife, before the grant took effect, as the 
deed of the woman; at which time ſhe was married to the 
huſband ; becauſe unto ſome purpole, it ſhall have relation unta the 
time from the firſt delivery, viz. when it was delivered as an 
eſcrowle ; inſomuch that it the wife, in ſuch caſe, had infeoffed a 
ſtranger of the ſaid land before the condition performed, and 
afterwards the grantee had performed the condition, and the 
ſtranger had delivered the elcrowle as the deed of the woman, 
unto the grantce, the feoffee ſhould have holden the lands charged, 
&c. becauſe that at the time of the delivery of the deed as an 
eſcrowle, ſhe was a ſingle woman. Perk. 4. 5. S. 9. 

2. Lefſce fer years being outlawed, granted his term, and after 
reverſed the outlawry, this makes not the grant good by relation, it 
not being in the grantor at the time of the grant. Went. Ott. 
Executors, 248. citcs it as the opinion of Sir Edward Coke. 


(11. 11) 


2» 
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(H. 11) Good; Though it may continue longer 
than the Eſtate of Grantor. 


Ms THERE is a vaſt difference between an office by cuſtom, as 
the ſecondary of B. K. which is only in the grant of a ju- 
perior officer, and an office derived out of the intereſt of another. 
Ihe office of marſhall of B. R. is an office of inheritance, and the 
under offices are derived out of it; and therefore if that office that 
is an inheritance, be granted for life, all the under offices that are 
inferior to, and derived out of his cſtate, and in the gift of him that 
has the eſtate for life Are determinable upon his eſtate, and there 
can be no cuſtom to the contrary ; becauſe the ſuperior office being 
an inheritance, could not ſtand in need of the ſupport of a cuſtum. 
Per Holt Ch. J. Mich. 13 W. 3. 12 Mod. 557. in Sutton the, 
Marſhal's caſe. — | 


(H 12) Conſtruction; When the Grant ſhall 
take Effect. 


I, A Man leaſes [to C.] for life, rendering 13 6. per annum; and Rever finer 
| after, the leer by deed grants 13 5s. per annum, of rent, . 
. ſuing out of the ſame land, to F. S. and his heirs for life of the 2, Ef: may 
grantor ; Fitzh. and Shard held, that /ig 7s a new rent, which ſhall grant a renr- 
take effect after the death of the tenant for life, and is not the x* out 
: . of the ſame 
rent which was reſerved upon the leaſe, Br. Grant, pl. 77. cites jand, and 


33 Aſl. 4. charge the 


| | reverſto ; 
but it ſhall not take effect, till after :e drach of tenant for lie. Er. Charge, pl. 30. Cites S. C.. 
Perk. S. 92. Cites 37 H. 6. 11. : 


2. But note, that the deed was only that the leſſor granted 13s. 
rent iſſuing out of the tenement which C. held for his life, of the 
demiſe of | the leſſor to] J. S. the grantee for term of the life of 
the leffor, and no words of hcirs [of J. S.] was in the deed, Br. 
Grants, pl. 77. cites 33 Aſſ. 4. | 
3. If a man leaſes for life, and after grants a rent-charge to a S. p. Le, 
ſtranger, this is a good grant to charge the reverſion, but the 25. Mich: 
grantee cannot diſtrain the tenant for life in his life; nevertheleſs, it 1 Sar SY 
is faid there, that after the death, or ſurrender of the tenant for of Rearby 
life, he may diſtrain for all the arrcarages. Br. Grants, pl. 118. . Reartby. 
eites 5 H. 4 8. 3 : | a Me 
on an eſtate for life, grant a rent-charge t commence imrdiate hy; the leſſee ſurrerdered the leaſe bo 
tie reverſioner; it was queſtioned, if the rent now hecatue in elfe, becauſe the eſtate for life 
which privileged the land from diſtreſs, is now determined in the hands of the grantor himſelf; 
but per Crook J. if the rever/ion had been grand over de @ flranger before the ſerrender, it would 


de away that the ſuſpenſion Mould be for the term. Het. 51. Mich. 3 Car. C. B. Peito v. Pera- 
erton. | | 


feemer iu fee 


4: If a man give me all his goods by derd, in my abſence, and e pa 
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us deed is not delivered to the donee, yet tas gift 18 good, and ” anger 
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ir takes no may juſtify to take the goods by the gift, though notice be nt 
eſtect in AT, of 1 „„ TE 8 5 1 

| | given ta him of tbe gift, and if the donee commits felony before 


Him till he 8“ = i i G 
allent. Dr. notice of ihe gift, yet the king ſhall have the goods; for his notice 


& St. 2. hall have relation to the git; but the court faid, that ſuch gift is 

Pp not good in the abience of the donee, without notice, for a man 

cannot give to me againſt my will. Br. Done, &c. pl. 30. cites 
E. 4. 29. | 


5. If I give to you my herſe, fo that you ds not take him till after 
the year, this is void, and it paſſes preſently. Dal. 30. 10. 3 Eliz. 
| — Mo. 27. pl. 87. | 

[ -6 7 6. A termor reciting by indenture his term and leaſe, grants 

3 all his term, eſtate, and intereit, Halend' ſibi & aſſignatis ſuis in- 

— * med:ate poſt mortem of the termor; adjudged, that the habendum 

W. & NI. Was void, and the premiſſes of the grant god, to make the entire 

B. R. Ger- eſtate pals to the grantee immediately. Paſch. 10 Eliz. D. 272. 
pr pl. 30. Lilley v. Whitney. | 

char d. Le. 276. Coriton als. Curriten ve Gadbury. 


3 70. 887. 

7. A. granted to B. a rent-charge out of his lands, to begin 
when J. S. died without iſſue of his body; J. S. died, having iſſue, 
which itlue died without iſlue. Per Dyer, the grant ſhall not take 
effect; for J. S. having iſſue at the time of his death, the grant 
cannot begin then, and if not then, then not at all. Per Man- 
wood, if the words had been to begin when J. S. 1s dead without 
i ue of his body, ſuch grant ſhould take effect, when the iſſue of 
J. S. dieth without iſſue, &c. Paſch. 26 Eliz. 3 Le. 103. Anon. 

8. 1 an eſtate is given to one by a lawful act, it ſhall 
be. Hudged| in the party before agreement, until it be difagreed 
| | unto; and if the party do once agree, he cannot afterwards difa- 
© = : gree unto it. Arg. Trin. 28 Eliz. B. R. 2 Le. 72. in cafe of 
; : Curtis v. Cottle. i | | 
| 9. Where a man takes in the ſecond degree, as in a remainder, 
(| the ſame veſts preſently before agreement, but where he takes im- 
| medgiately, it is otherwiſe. 'I'rin. 30 Eliz. B. R. Le. 130. in 
; 


n 
NS 


n 
rr 
as 


caſe of Colebourn v. Mixſtones. | | 

5. P. wal 10. Grant of the third preſentatiom; grantor dies, and his 
i Grants, P widow is endowed. The heir ſhall preſent twice, the widow the 
17 12 2. cites : 
1 15 H. 7. 7. third time, and grantee ſhall preſent the fourth. 2 And. 175. per 

1 . " Anderſon Ch. J. in catc of Williams v. Biſhop of Lincoln. 

Arg. 3 Le. : 
173. cites S. C.— Winch. 96. per Hutton J. cites 14 H. 7. 22. 


11. A. covenants that B. ſhall have all hig trees now ſtanding, it 
refers to the trees ſtanding at the time of the delivery of the deed, 
and not to the time of the date, and if any are felled after the date, 
and before the delivery, B. has no remedy for them; per Fleming 
Ch. J. Mich. 8 Jac. Cro. J. 264. in caſe of Offley v. Hicks. 

12. A. grants ſuch a fring word in White-acre to B. and 
before this is cut down, C. cuts down a tree; it was held on this 

- evidence, that B. in this caſe cannot maintain an action of treſpals 
for cutting this tree down, becauſe it is net his own till cut down 

" it being growing on the ſoil of the grantor. Clayt. 151. Sir 

| Richard Filkington's Calc, 

1 | fan — £3 13. T0 


ding, it 
he deed, 
he date, 


leming 


'S, 

B. and 
on this 
* treſpals 
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151. Sir 
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13. Two ſeveral /caſes had two ſcveral determinations; a third The cafe 


- b : was, that A. 
leaſe was made to commence after the end of the ſaid iw9 leaſes, e 2 26" 


The third leaſe ſhall not wait the determination ot both the other, of 3 acres in 


but ſhall begin when the one expires, and the other reſpectively, fee, and 
Jenk, e pl. . of one acre 


to B. for life, of ancther to C. for life, and of another to D. in tail: and afterwards reciting the 
eſtates, covenants with his brother, that aft-r al! the ente end d, he and his heirs ſhould fiard 
ſciſed of the ſaid 3 acres, to the uſe of his brother in tail. By the death of B. er C. the brother 
mall preſently have this acre, and not wait till the other eſtates are ended. But reddendo ſingula 
ſingulis, by the covenant the eftate in the ſeveral acres, veſts preſently in the brother, without 
any expectancy, but to take effect in poſſeſſion as they fall. Per Coke Ch. J. 2 Buls. 132. 
Mich. 11 Jac. in caſe of Roz+krTs v. Roß EKA s. cites 5 Rep. 8. b. juſtice Windham's calc. 


14. Where an interc/? depends on a precedent ęſtete, there the 
perton to whom it is limiged muſt take it, upon the determination 
of the firſt eſtate, or elſè he ſhall never take it; per Haughton J. 
Hill. 13 Jac. B. R. Roll. R. 319. Blandford v. Blandford. 

15. Grant of rent-charge to A. for life, to have, &c. during the 
natural life of the ſaid At two feaſts, viz. &c. by equal portions 


the firſt payment to be made on the firſt of the taid feaſts, which [$57 } | 


ſhould happen after the term of eight years ended, and ſpecified, and 
declared in his laſt will, There is no term ſpecified in his will ; 
in the premiſſes of the deed, it is recited thus; in fulflling the will 
of me the ſaid R. bearing date ſuch a day, I have given, &c. 
per. Cur. the grant is preſent, if no term is contained in the will, 
Hill. 16 Jac. Brownl. 171. Burton v. Coney. 

16. Where the time of executing eſtates is left to the operation of 
law, the law reſpects no time but the ſeoneſt, and executes the 
eſtate as ſoon as may be. Arg. Buls. 27. cites 6 Rep. 34, 35. 
Biſhop of Bath's caſe. | 

17. When. vfes are limited to perſons in eſſe, and not in e; the 
uſes limited to thoſe perſons that can take, ſhall take; and when 
tne other perſons come to be in eſſe, they ſhall take. Cart. 201. 
Paſch. 19 Car. 2. C. B. in caſe of Richardſon v. Chilcot. 

18. A. tenant for life, reverſion to B. in fee; B. makes a leaſe 
for years, and then tenant for lite, and he in reverſion join in a 
ne; the leaſe ſhall take effect preſently ; not but that the eſtates 
paſſed ſeverally, according to BREDON'S cafe; but they are now 
confolidated, or elſe if the conuſee ſhould die during the life of the 
conuſor, there would be an occupant, Hill. 5 W. & M. 1 Salk. 
338. Simonds v. Cudmore. 

19. The king grants an office to A. durante bene placito, and 
afterwards grants the ſame to B. to commence after the death, ſur- 
render, or forfeiture of A, The latter grant is good, and if the 
king had turned out A. the grant to B. may take effect, though not 
immediately, yet after the death of A. and the king ſhall appoint 
another in the mean time. Trin. 7 W. 3. 2 Salk. 466. the King 
V, Kemp, | 
. 20. A. ſeiſed in fee makes a gift in tail, and if donee died without 
Mae, that it ſhould revert to dorar for life, remainder over in fee; it 
was adjudged, that the reverſion to himſelf was void and by con- 
equence it ſhould remain over immediately, 12 Mod. 285. Paſch, 
it W. 3. C. B. in caſe of Scattergood v. Edge, | 
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See Deriſe, 21. The father grants a term for 500 years to truſtces, and 
ke. their heirs, executors, &c. on ſuch truf?s as by his wi ſhould be de- 
(X)>.C. clared; and from the determination, &c. thereof, then to the elagſt fax 
and the of the eldejt ſon of the grantor, and the heirs male of his body; and for 
oe re. ꝗefault of fuch iſſue, to the uſe of the ſaid grantor's ſecond fon, and 
the heirs male of his body, &c. The father died, his eldeſt fon 
having no iftue, the ſecond ſon ſhall take immediately on his father's. 


death ; for the eldeſt ſon having no ſon born, his fon cannot take 
by way of remainder, becauſe there is no particular eſtate to 


fupporc it, nor by way of executory deviſe; ſo that if the fee ſimple 


{hculd deſcend on the heir at law of teſtator, and veſt in him till 
tne conungency happen of his having a ſon born, it would tend tg 
2 perpetuity. Tr. 8. Geo. 9 Mod. 4. Gore v. Gore. 


b G | = 
C 3 


(H. 13) Conſtruction of Grants in general. 
* 


. 


* 


Bat one part 1. WH ERE there are ſufficient matters to guide the intent of 


miuit nut be 5 M | | i „ der- 
Co od the party, in ſuch manner that Jay perſons may under 


another left ſtand it, or ſufficient matter is contained in the deed, to fhew the 
out. And. intent, there the deed, and the words therein, ſhall be taken to 


225 in caſe - L, 2 þ ; - ; INE” 
og Relais make the deed good, rather than deſtroy it. And. 60. in cale of 


v. Martin. Windham V. Windham. 


[ 8 ] 2. Deeds ought to be conſtrued ſo, that things may pals by 
5 them according to the meaning of the parties. Arg. —Xlich. 25 & 


* * . A 4 
- here tie 26 Eliz. Le. 7. in caſe of Stonely v. Bracebridge. 
orm and | 2 
the effect cannot ſtand together, the form ſhzll be rejected and the effect ſtand. per Harpur ]. 
2 Le. 17.—2 Le. 219.—ln an indenture between A. and B. whereby A. was intended to grant 
to B. though the words bo: granted is without the grants name preceding it. 2 Vent 142. Tretheway 
v. Elleidon.——And though the ded con tripartite, and [hath] was in the fingular number, fo 
that the doubt was to whom the | hath] referred; vet, becauſe the grantor mint be coll-ed from the 
ab died, it was held good; for deeds muſk be conſtiued, as much as poſſible, according to tlie 


intention of the parties. 10 Mod. 45, &c. Lord Say and Seal's caſe. 


3. No conſtruction ſhall be made contrary to the very ex- 


preis words of the grant. Mich. 20. Jac. C. B. Arg. Winch. 47. 
in caſe of Glouceſter, (Biſhop) v. Wood. 

4. Where words are capable of different eapoſitions, that ſhall be 
taken which ſupports the declaration or agreement, and not that 
which defeats it. Trin. 2 Anne, 1 Salk. 324. Wyatt v. Aland. 

But 2 5. Though conſtruction ought not to be made againſt, the 
_— letter of a deed, vet in ſome caies a ftrained and ſecondary interpre- 
on ourtr tation may be admitted; if the letter will bear a' ſecond, and lets 
ee tug genuine interpretation, it may be admitted, ne detur abſurdum. 
n, „ But whers the intention of the party is not clear and plain, but 2 
the i @quilibric, the words are to be expounded after the moſt proper and 
ofthe party; natural conſtruction ;' per Bridgman Ch. J. Cart. 109, Mich. 18 
8 Car. 2. in caſe of Boſworth v. Farrand. | 

Geo. 2. Gibb, 222. Fitzgerald v. Ld. Falconbridge. It hath been laweful for a court of 
Equity in ſome cafes, and upon ſpecial circumſtances, to expound a deed otherwiſe than th: lter 
Jem: to impesis yet this ought never to be done, /o as to maks a derd, but only i gvaid ſome extreri:ys 
Fin. R. 101. Hill, 25 Car. 2» Cheek Ys Ld, Liſle, | 


6. Quaties 


hh 99 „ 


terpre- 
ind leſs 
ſurdum. 
. but 17 
per and 


lich. 18 


1 court of 
n th! letter 
5 cat ret). 


Quatics | 


Church of Southwell. 


6. Juoties in verbis nulla off ambiguitas, ibi nulla expo/itio cantra 
verba fienda ot, 2 Saund, 167. Trin. 22 Car. 2, In cate of Lan- 
gon v. Carne. 
7. Tis reaſonable, that when part of a deed tends ene way, and 
part anzther way, a reaſonable intendment thould be taken upon 
the words. And. 68. in Sir Richard Lee's cate. 
8. Words in dceds ought to have a reaſonable conſtructian. A, grare of 
4 Le. 143. Arg. in Sir Francis Englefield's calc. COMM in 


his lands 
commonable, not in gardens and orchards, &c. ibid. 


9. Money to be paid by froſſee ought to be paid ſoon ; but if by 
feoffor, and he on payment to re-have the land, there he may pay it 
at any time during his life; for 'tis to his lots, and not to feottee's; 
per And. Ch. J. 2 Anl. 73. | 

10. Grant of an»rMty of 20 l. per ann. to A. ri A. is advanced g. p. cor 2 
to a benefice, ought to be a benefice of the ſame value. Het. 99. benefice of 
Paſch. 4 Car. Bibble v. Cunningham. half the va- 


lue will not 
determine the annuity. 4 . 152. Arg. So of a Light benefices Ibid. e if annuit) be 
granted, fo a man. of {xv for bis coun |, he is not bound to give counſel but in the Jr and the ame 
of ſuch grant th phyſician, he need not to give any countel, but i phy/ich, and not in other matters. 
though he well can; for it ſhall be in that, in which he 1s maxime experi, Br. Grants, pl. 174. 
citcs 16 H. 7. 10. | 


11. Every grant ſhall he expounded, as. the intent was at the 
time of the grant; as if J grant an annuity to J. S. until he be 
promoted to a competent benefice, and at the time of the grant, 
he was but a mean perſon, and afterwards is made an archdeacon z 
yet if I ofter him a competent benefice according to his eſtate at 
the time of the grant, the annuity ceaſes, Cro. E. 25. Mich. 26 
and 27 Eliz. Mildmay v. Standiſh. 
12. The law for the true conſtruction of grants hath reſpe7 to f 59 1 
the eftate of the grantor; per Doderidge J. 3. Buls. 125. Mich. 13 © 
Jac. 1. in caſe of Gough v. Howard. 

13. Ancient charters are to be taken according to ancient Arg. Lat. 
uſage per Montague Ch. J. Mich, 12 Jac. 2. Buls. 298. in mes 10 
— 3 = 1 ” 7. IT, 

riggs's Caſe, H 4; 22: 
9 Rep. 28,o0Note, that 'twas faid for law, that there are many ancient grants, generally and 
inſufficiently made, ſo that ſuci deeds at this day would he void; but becire they were mate 
brfore time of mem y, and have been uſed fince, therefore they are gd; and many liberties and 
franchiſes uſed thereby are likewiſe good. Br. Grants, pl. 89. cites 5 E. 4. 121.,——Ancient 
grants are to be conſtrued, as the le was at that time when they were. made. Paſch. 1651. 
Arg. Sti. 268. in caſe of Cremer v. Burnett. 


14. Conſtruction of words ſhall be taken according to the 
vulgar and uſual ſenſe and manner of ſpcech in theſe places, where 
the words are ſpeten. Trin. 9 Jac, Buls. 175. Hewitt v. Painter. 

15. Where a thing is granted by 2 words, it ſhall be con- 
ſtrued by uſage afterwards. Arg. Palm. 222. Mich. 19 Jac. 
Ward v. Britton, a 

16. Words in grants ſhall be conſtrued according to a reaſon- 4 Le. 14. 
able and eaſy ſenſe, and not trained to things unlikely and unuſual, A - Bu¹ 
Mich. 16 Tac. Hob. 304. in caſe of London v. the Collegiate 285 
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$9 Grants. 
1 17. In avowry; rent was granted to be paid at two fraſis, and 
65 neg it was not ſaid by equal portiens; and yet, in the law, this ſhall be 
two feaſts; expounded to be by equal portions. Br. Obligat. pl. 91. cites 13 H. 
per Hill. 4. and Fitzh. Avowry, 240. | 
_ 18. Verba poſteriora, propter certitudinem addita, ad priora, que 
certitudine indigent, ſunt referenda. Wing. 167. 
Per Dode- 19. If certainty once appears in a deed, and afterwards, in the 
re J. z. fame deed, it is ſpoken indefinitely, reference thall be to the cer- 
LS tainty, which appears. And therefore, if by an indenture lands are 
cites 4 E. 3. given to A. & heredibus maſculis, and afterwards in the fame 
ee , dQeed it appears to be heredibus de corpore ſus, it ſhall be an eſtate 
bond was tail. Becauſe the fir/? words were indefinite, and the laſt certain, 
nin by which it appears, that he paſſed but an eſtate in tail; per Do- 
#2217, deridge. Mich. 19 Jac. 1. C. B. 4 Le. 248. i caſe of Hix v. Coats 
©; and Fleetwood. | 0 
10 J. Sdlvend eidem J. &c. It was held, that the bond was not void; becauſe it appeared by 
tlie premiſſes, to whom the 10 l. was, in law, to be paid, and the intent ſo appearing, the 
Plaint itt might declare of a ſol f endum to himfelf, and the word J. hal be /:» pluſages 


4 
— 


. 
3 


0 * 
- * _ 
0 


13 20. Ex precedentibus & conſequentibus eptima fit interpretatio. 
Grazze, Buls. 101. Turpin v. Forreigner. 
” 21. Subjequent words ſhall not confound precedent, if by con- 
ſtruction they may ſtand together; per Nicholas J. Paſch. 1657. 
Scacc. Hard. 94. in caſe of Cother v. Merrick.—cites 5 Rep. 112, 
Mallorie's caſe, the word ſucceffors,—and the words, executors 
and aſſigns, in Shury and Brown's caſe, | 
22. An inſenſible clauſe doth not make the reſidue of the deed 
vicious, which is ſenſible of itſelf. Hill. 20 and 21 Car. 2. 1 
Saund. 320. in caſe of Pordage v. Cole. | 
23- A deed may be good zn part, and void in part; as if a deed 
be read to a man unlearned, and part of it is interlined ; this is 
ood for ſo much as was read, and void for the reſidue; per Hutton 
J. Ley. 79. Paſch. 1 Car. 1. In caſe of the Biſhop of Chicheſter 
v. Freeland, | | 
24. When an act is to be done with reference to other thing, 
which is 7zmpo/ſible, illegal, or variant, the act ſhall ftand, and the 
reference ſhall be void. Hill. 2 Car. C. B. in caſe of the King v. 
 _ Eaton, Litt. R. 25. Arg. cites 10 Rep. 26. b. 
: 5 0 oh 25. When there are two clauſes in a geed, of which the latter 
3 an is contradictory to the former, there the former ſhall ſtand; per 
autherity Nicholas J. Hard. 94. Paſch. 1657. in Scacc. cites 2 E. 2. 
and mn PFeoffments and Faits, 24. 4 H. 6. 22. of a gift in frankmarriage 
3 rendering rent, the reſervation is void. 


1 ſentence ſhall be taken. per Coke Ch. J. Paſch. 14 Jac. Br. Roll. R. 376. in caſe of Ber rie 
v. Perry. | 


[ 60 ] 26. One part of an aſſurance Hall Fay its operation, *till another 
part has its perfection. Arg. Lane 38. Hill. 6 Jac, Scacc. cites 5 

Rep. 79. b. Fitzherbert's caſc. | | 
27. Grant of rever/ion generally paſſes eſtate for life of grantee 

only. And, 284. 12 

28. The law for conſtruction of grants hath reſpect to the ability 
of the grante:, and this ſometimes ſhall rule and direct the _ 
g © | | Where 


——_” _ a ws "ea RY 


* 


v. Harvis, — jenk. 265. pl. 65. —2 Buls, 8. 


Grants. 6 


where no gate is expreſſed. As a grant made to an abbot and 
convent, without ſaying more, they have a fee ſimple; cites 11 H. 
4. 84. So if a grant be made of land to a mayor and commonalty, they 
have fee ſimple. 11 H. 7. 12. So if it be to a dean and chapter. 27 H. 
8. 15. Mich. 13 Jac. 3 Buls. 125, | 
29. The law fometimes hath regard to the confederation, which 
leads the eftate. As a deviſe of land, paying 100. gives a fee 
ſimple, ſo of a bargain and ſale of land for money, without 
limiting any eſtate, it is a fee ſimple, becauſe of the conſideration; 
per Doderidge J. 3 Buls. 126. cites 27 H. 8. 5. 
30. The law alſo ſometimes reſpects the recompence and bs, which 
is /rtained. As if leflee for 20 years makes a leale for 10 years, 
rendering rent, and no time forthe continuance of the rent expreſſed; 
by conuruction of lam the ſame ſhall have continuance for 10 years, 
becauſe the rent is che conſideration of the term; per Doderidge 
J. 3 Buls. 126. Mich. 13 Jac. 1. in caſe of Gough v. Howard. 
31. A grant thall not paſs things diviſim, where the intent was 2 Brown. 
| > 1 F< 1 - 201. pe! 
to paſs them conjuneym. in. Law, 8v0. 58. | ee L 
cites the caſs of * Ld, Cromwell v. Andrews. Godh. 139. S. C. cited; Le. 193. Long's 
caſe. Sav. 103. Long v, Biſhop of Glouceſter and Hemmings. S. C.-—=2 Roll. R. gr. Atwell 


Rowland Hey woed's cate. Yelve. 124. ——2 Roll. 56. pl. 5. Bozoun v. Futter.—Savil. 62. 
S. C.— 11 Rep. 45. Litord's cate. Conſtruction ſhall not he by fradims, and divided where 
the intention Was, that it ſhould be entire, &c. Arg. Skin. 72. cites 2 Rep. 75. Poph. og. Whers 
If the party had made election ts tare one acre by b:rgam and ſale, he ſhall not *uRe the fade, or any 
other part, by conveyance at common lau. Arg. Skin. 72. y Periam J. in 13 H. 4. the 
difference is taken betwixt a grant of a mant una cum adgocatigee; and a grant of 2a manor 
bf Io ny 3 5 . be 99 1 Eli: 1 | N C the To 8 - 

ute, a Han. of 4 adv w/on. n 14 Ellz. D. 311. In the cate ot = ord Cromwel and 
Andrews, if a man bargain and ſell, give and grant, a manor and atlv5wſn to one, and aſterwards 
levies a fine, er mnroll:th the decd, Dyer held, that the advow ton ſhall paſs by the bargain and ſale, 
as in groſs, before that the deed he inrolled. But Periam conceived, that it cannot pats, if the 
deed be not inrolled, and then it ſhall paſs as appendant, by reaton of the intent cf the parties. 
Godb. 130. in caſe of Green v. Harris. 


32. One clauſe may be explained by another. Mich. 5 Jac. 7 As where 
i . . ® | * 2 
Rep. 41. (42) Berisford's caſe. * 

2 | 8 granted 
debtr, duties, arrearanes, and ſums of money, in one part, the word arrearages being mixed with 
tiofe other words, mutt be intended of perjonazl thing 5, and not of real ; but where there was a 
proviſo, that grantee fhruuld take no ben: fit of arrearages of any rents, reliefs, Sc. until J. S. be ſatisfied, ad 
paid 10,0004, this explains what arrearages the King meant, Viz. of rents, &c. 12 Rep. 86. 
Stockdale's caſe. X 


33. Clauſes in company have other conſtructions, than when they And are to 


are alone. Hob. 275. Mich. 13 Jac. Earl of Clanrickard's caſe. expound 
one anather. 


Vent. 91. Lion v. Carew. 


34. General words will diſcharge a general thing, but to diſcharge 
a ſpecial thing, there muſt be ſpecial words. Arg. Pl. C. 334. 
Cale of mines. a 
35. Where general words are, which have reference toa certainty, 
there, if the general words were not parcel of the certainty, the 
grant is void; as if the grant was of all lands and tenements in D. 
which were in the occupation of J. S. if they were not in the occu- 
pation of J. S. they do not paſs; fo of all lands which deſcended 
to me from my mother, &c, Mich. 24 & 25 Eliz. Savil. 37, 38. in 
caſe of the Queen v. May, 
| 3b. General 


4 


Mc. 496. Arg. cites Boſom's caſe. and Sir 
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Grants. 

36. Genera! words ſhall have a ſpecial underſtanding, if the 
ſpecial conſtruction may agree with the proper ſignification and 
ſenſe of the. general words. Arg. 3 Le. 244. Mich. 32 Eliz. B. R. 
in Harris and Wing's caſe. | 

37. General words do not imply any certainiy, nor ſhall 
eanclude any common perſon to ſay, that he has nothing there; and 
the difference between general grants and particular appears in 
PI. C. 191. Wrotciley's caſe. 20 All. pl. 8. 9 H.6. 11. 12. 
2 E. 4. 27. b. 2 Rep. 33. b. 34. in Doddington's caſe. | 
38. There is no difference where words are particular and 
where they are general, if the general words cant be ſailsfied 
without paſſing a real eſtate, though the particular words are only 
of things perſonal ; per Holt. Ch. J. Hill. 2 Annæ, B. R. G Mod. 
107. Counteſs of Bridgwater v. Duke of Bolton. 

Arg. 39. Words ſubſeguent may * qualify and abfiége, but 9: deſtroy 

Bridgm- the generality of the words precedent. Mich. 8 Jac. 8 Rep. 154. 

br a b. in Altham's caſe. 

expreſs eſtate limited before in a deed, cannot be altered by any rmp tion, whicli can, or may 

be made in a ſubſequent clauſe. Arg. 5 Mod. 267. in caſe of Leigh v. Brace. But the 

difference is where it is an- intire ſentence, or ſeveral. Ibid. and judgment accordingly. * As 

power to executors to dip e, let, and ſet, gives no power to grant, though the word (diſpoſe) 

would carry it. Arg. Show. 152. cites Keb. 511. 


Subſequent 40. Duands charta continet generalem clauſulam, poſteaque deſcen- 
words ſhall dit ad verba ſpecialia; que clauſulæ generali ſunt conſentanea, 


m9! contreul 


general pre- Interpretand” eff charta ſecundum verba ſpecialia; but 8 Mod. 250. 


cedent cord, Saund. 59. 60. diſtinguiſhes between where it is one entire ſentence, 
but boch and where the covenants are diſtin, Gainsford v. Griffith. 


Mall be 


conſtrued as general and independent clauſes; per Holt Ch. J. 12 Mod. 159. in Cafe of Winter 
and Loveday-cites Le. 119. the Queen v. Lewis, and as cited there Bronker v. Robutham. 


41. Antecedent general words ſhall be reftrained by particular 
words following, but not e contra, But if general words follow parti- 
cular words, they ſhall be taken in the /arge/? feaſe; for other- 
wiſe the general words would be inſignificant and void. Arg. 
Carth. 120. Mich. x W. & M. B. R. in caſe of Knight and 
Donning v. Cole and Ux,——cites 8 Rep. Altham's caſe. 

42. General words in the beginning or end may be re/trained 
by latter or prior particular words according to the intent, or parti- 
cular thing expreſſed. Arg. Show. 151. Paſch. 2 W. & M. Knight 
v. Cole. 

43. General potuer of revocation in the preamble, or introductory 
part ofa deed may be abridged by a ſpecial power: in the operating 
part of it; per Reynolds Ch. B. Hill. 4 Geo. 2. Gibb. 214. 

Fitzgerald v. Lord F alconbridge. Ibid. 221. per King C. 

Show. 131. 44. Generalis clauſula non porrigitur ad ea, que antea ſpecialiter 
Arg: cies ſent comprehenſa ; ſo that when the deed at firſt contains ſpecial 
Gainsford Words, and after concludes in general words, both words as well 
v. Griffith. general as ſpecial ſhall ſtand. Mich. 8 Jac, 1. 8 Rep. 154. b. in 
1 Altham's caſe. | 

mitted, that in deeds (though otherwiſe in wills) ſubſequent clauſes which are general 
mall be governed by precedent clauſes which are more particular. 4 Mod, 69. in caſe ot 


Thome: v. Howell. | | 
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45. Where particular ꝛwords are in the end, the middle ſhall 
never be taken general. Faſch. 3 Car. Het. 15. Abrec's caſe. 

46. The rule, that the general words fubſequent ſhall be 
reſtrained by the precedent particular words, is good and general, 
eſpecially where the particular words comprehend and expreſs a 
thing of an inferior nature to the general words ſubſequent, and 
that the general words are put without their dividing differences z | 
for there indeed the generality of them ſhall be controuled by the 
bounds of the particular precedent words. But where the general [ 62 1 
words do put the proper difference of particulars, and beſides take 
a higher ſpecies than the particulars mentioned before; as where the 
deviſe was of all his plate and jewels, and all other his eſtate real 
and perſonal, &c, there the general words ſhall over reach the par- 
ticulars vefore, as if zn the ARCHBISHOP OF CANTERBURY'S Caſe 
in 2 Rep. the words had been, and all the eccleſiaſtical perſons of 


ſuperior or interior rank; they would have taken in archbiſhops, 


biſhops, &c. Per Holt Ch. J. Hill. 2 Annæ, B. R. 6 Mod. 107. 
Counteſs of Bridguter v. Duke of Bolton. 

47. When words contained in a deed go to ſeveral ſenſes and 
purpoſes, the deed {hall be taken according to the ſenſe of the words, 
without taking or expounding any word to be vain, or confounding 
the ſenſe of it; as if in the decd be contained dedi, remiſi, &c. this 
may be a deed of grant, feoffment, releaſe, or confirmation, or 
all theſe as the caſe requires. 2 And. 20. Earl of Pembroke v. 
Barkly. | 

48. When words of diverſe natures are inſerted in a conveyance, Godb. 128. 
the grantee has election to uſe which of them he will. 2 Brownl, Ars. 


292. Hill. 7 Jac. in caſe of Smallman v. Powis,———cites Sir R. 


Heyward's caſe. | 
49. In many caſes the pre!erperfed? tenſo is taken for the preſent 2 vent. 57. 


tenſe. Trin. 11 Jac. 10 Rep. 67. Church- wardens of Saint contra in 


* caſe of a 
Saviour's caſe, will, 


Wright v. Wyvel. Expoſition ſhall be made of deeds ſometimes contrary to grammatical 
conſkr action, per Withens J. 2 Show. 334 in cafe of Fountain v. Guayers. | 


50. Two negatives may be conſtrued as a negative in grants, 
but not in pleas ; for they are to be in Latin, and muſt be conſtrued 
as Latin ought to be. Trin. 2 Annæ, 1 Salk. 328. Dillon 
v. Harper. | 
51. Words needleſs ſhall not impeach a clauſe certain and 
ig pron without them. Trin. 17 Jac. Hob. 313. in caſe of Kibbet 
v. Lee. | 
52. Addition of gelb and impertinent words ſhall not hurt the Nor a 
obligation and condition which were perfect before. 2 Saund. 79. 7, eſpe- 
Paſch. 22 Car. 2. Maleverer v. Hauxby. «6th 


COmmOnN Ye 
every. 2 Saund. 96. Paſch. 22 Car. 2. Heſket v. Lee. But words that are ſenſibl in a ded 


thall not be taken as vain; for that is to confound the intent of the parties. And. 236, in caſe 
of Onſley als. Oneſby als. Ouſely v. Fiſke. 


53. When words in a deed, plea, or record, are ſo repugnant, When 


that the true ſenſe thereof cannot be known to the court, what is to ——_ 
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between be judged or conſtrued upon them, all ſhall be taken to be vid; 
the words N 3 ils 4 Brid 

of 2 deed, ald to bea rule in law. Arg. Bridgm. 102. 
the dae regards the firfl words, Arg. Lat. 264. cites 2 E. 2. Feoffments 94. So leaſe to 13 
baterd joint! and ſeverally, they are jointenants ; becauſe the firſt words have the pre-eminence, 
Arg. Idid. cites 5 Rep. 19-——Thonsh fometimes conſtructions 25 equity {hall be admitted, yet 
the law never will allow ſuch, as will utterly d. feat what is before granted, or is repugnant to the 
gran. Arg. 2 Jo. 35, 31. 5 a 


54. The law will conſtrue that part of a grant to precede, vhich 
ought to precede. Mich. 10 Jac. B. R. 10 Rep. 28 Sutton's 
Hoſpital's caſe. | | | 

55. If a man makes a leaſe reſerving rent habendum for 20 years, 

ſo that the reſervation is placed before the habendum, yet it is good, 
and the judges by their conſtruction, are {c to marſhall the words, 
as to make it to be a reſervation of the rent far the whole term; 
per Coke Ch. J. 2 Buls. 282. Mich. 12 Jac. itt caſe of Attoc & 
al, v. Hemmings. 
Ibid. cites 50. A deed ought to be expounded fo that 40, parts of it may 
2 ReP- tand together, and it being a common aflurance7 the judges ſhall 
Lord Crom- b = 7 Judg 
well's cafe. break the deed in pieces to fulfil the intents of the parties; per 


I —_ Archer J. Cart. 98. cites 9 Rep. 47. Earl of Shrewſbury's caſe. 

ob. 168. 

Stukely's caſe. And for that purpoſe it is frequent to have a tranſpoſition of words. Agreed 
Bridgman Ch. J. Cart. 112. per Archer J. 150. and ſays the law will take a c/wuſe at the 


Utter end of a deed, and ceupl: it in its due place, cites HiLL AND Gawpy's Cask, and 


Cromwell s caſe.—Per Tirrel J. IÞid. 155.—Lord C. Parker ſaid that ſurely it is a rule both in 
Jaw and equity ſo to conſtrue a deed, as that every clauſe ſhould have its fecit. Wms's Rep. 
457. Trin. 1718. in cafe of Butler v. Duncoiub. N 


[ 6 3 57. Lord of a manor grants by copy to A. and his heirs /ubboſcum 
| in M. Wood and M. Grove annuatim ſuccidend” per 4 vel 5 acras 
at leaſt ; all the underwood (though not the ſoil) paſſes by the copy 
in property, and nothing remains to the lord, and the words 
annuatim ſuccidend by 4 or 5 acres is the order appointed for the 
cutting * and not to go to the reſtraint of the grant; adjudged 
as above. Paſch. 36 Eliz. Mo. 355. Hoe v. Taylor. a 
58. The caſe above is not like to a liberty to take underwood for 
Fuel; for there the lord may cut, leaving ſufficient for the tenant, 
Paſch. 36 Eliz. Mo. 355. Hoe v. Taylor. | | 
59. Every reſtraint does imply (eſpecially ina will) that the party, 
in caſe he was not reſtrained, had power to do that, which it pro- 
hibits, which is the cauſe that it reſtrains them. Hill. 8- Jac. in 
Cur. Ward. 9 Rep. 128. in SoxpAv's caſe, cites Bridgm. Arg. 
137. in Marg. | 
60. A condition annexed to an eſtate given 7s a divided clauſe 
from the grant, and therefore cannot fruſtrate the grant precedent, 
neither in any thing expreſſed, nor in any thing implied, which is 
of its nature incident and inſeparable from the thing granted; per 
— Ch. J. Hill. 12 Jac. Hob. 170. in caſe of Stukely v. 
atler. | OS 
61. When firſt there are general words, and after an exception of 
ſeme particular, all that is not within the partieular ſhall be within 
the general ; what is not excepted, is within the grant; and this 
rule holds where the general words by themſelves will not 0 a 
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thing, there by intendment of the exception they ſhall paſs; as if a 
man grant common for all manner of beaſts, yet the grantee ſhall 

not have common for goats and hogs, and yet if he grant com- 

mon for all manner of beaſts, except goats, the grantee ſhall have 
common for hogs; ſo if he grant all trees yet fruit trees do not 
paſs, but grant of all trees except apple trees, will pafs all other 
kind of fruit trees, as cherry trees, pear trees, &c. Hill. 20 Jac. 

B. R. Arg. 2 Roll. R. 280. in caſe cf Lord Zouch v. Moor. 

62. There is a great difference, when a clauſe of reſtraint is in 
one and the ſame ſentence, and when it comes in a diſtinct ſentence. 
Arg. Litt. R. 186. Mich. 4 Car. C. B. in caſe of Trenchard v. 

Hotkins ——citss Harris v. Wing. | 
63. Ifa reftrifive clauſe be in the firſt or laſt part of a fentence, or In a con- 
at the beginning % be firſt or end of the laſt ſentence, which in N 

: : , ; ety te- 
good ſenſe may be applied to either, there it ſhall extend to both griction 
tentences; but e contra, if ſuch ſentence be placed in the middle hath is; 
of one or two ſentences, Sand. 60. Paſch. 19 Car. 2. Gainsford v. 7 ©*- 

Griffith. >. — 

words in a grant may be overthrowun by words reſtriftive. Godb. 236. Clay v. Barnet. 

A reſtriction may be tr a ſpecial grant, as in 5 Rep. ON Hs caſe.— But if the r-frifion doth net 
concur and meet with the grant, then the reſtriction is void. Godb. 237. Clay v. Barnet. | 


64. Talis interpretatio fienda ęſt, ut evitetur alſurdum & 
INCONVEntens. 

65. It is ſaid by ſome men, that, if in a dzed indented made An indexture 
between two, both ſpeak by words within the deed; but the words 1 © 
which one ſpeaketh be in the firſt perſon, and the words which the of both, and 
other ſpeaketh are in the third en in this caſe they ſay that all evay 
the words in the deed ſhall be ſaid to be ſpoken by him who ſpoke -—_ "ons 
in the firſt perſon, which ſaying is nothing to the purpole. Perk. 2 3 


S. 160. | Le. 246. 
Thomas v. 


Green Contra of a de-d p. Arg. 8 Mod. 312. in caſe of Skipwith v. Green. But 
where the perſon is named, that ſpeaks them, it cannot be taken that any other ſpeaks them, 
Arg. Roll. R. 80.—But if not they ſhall be accounted to be his, who may moſt properly ſpeak 
them, Ow. 251. Dennis v. Henning, alias Jennings. ——— cites 26 H. 8. 2, 22 H. 6. 
£8, 28 H. 8. 6. 


66. A ſecond grant of 22 thing to the ſame perſon by the ſame 
perſon, and reciting the firſt grant, muſt not be pleaded as a grant, 
but as a confirmation. Trin. 13 Eliz. Arg. Pl. C. 397. a. b. in 
Caſe of the Earl of Leiceſter v. Heydon. | 
67. One thing in groſs cannot contain another thing in groſs ; and [ 6 4 ] 
a word which ſignifies a thing in groſs, cannot paſs another thing. 
As it a man grant all his ſervices in D. it is to be intended ſervices 
in groſs, and if he have not any ſervices, but thoſe which are 
parcel of a manor, nothing ſhall paſs by thoſe words; per Clench. 
J. Mich. 27 Eliz. B. R. Godb. 38. in caſe of Futter v. Borome, 
al. Bozom's caſe. | | 
68. Exception is no agreement; for nothing ſhall be ſaid an 
agreement in a deed, but that which paſſeth in intereſt, Hill. 7 Jac. 
Arg. 2 Brown). 213. in caſe of Proctor v. Johnſon, 
| 69. Ford; 
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Grants, 
69. Nerds ſpoie in ene ſenſe, and by one party, ſhall be taten in 


another ſenſe diverſe times by conſtruction of law; as a reverter for 
2 remainder. Arg. 2 Buls. 282. Mich. 12 Jac. in caſe of Attoe & 
al. v. Hemmings. | 
70. To ſay that lands have been demiſed and demiſable, the words 
ſhall be taken diſtributive. Per Glyn Ch. J. Trin. 1655. Sti. 480. 
in Yates's caſe. | | 
71. The law will never make conſtruction to the prejudice of the 
inheritance, (of which it is fo tender) if the grant can be otherwiſe 
ſatisfied; Arg. and judgment accordingly. Hill. 28 Car. 2. B. R. 
2 Jo. 72. Aſtry v. Ballard. ———cites 11 Rep, Lyford's caſe, — 
Co. Litt. 54. b. 5 Rep. Saunder's caſe. | 
72. A remainder in a ſettlement, with power of revocation, was 


to B. and the heirs male of his body; but in the Ceed of revocation, 


the recital of the former limitation omitted the words of his body, 
but directed that the ſaid gſtate in the ſald decd mcntioned ſhould 
be to the uſe of B. and his heirs male. Adjup:c, that the ſame 
words in the new limitation ſhall have the fame conitruction, which 
they have in the recital, and ſhall make new cltate tail. Trin. x 
Jac. 2. C. B. 3 Lev. 213. Gilmore v. Harris, 

73. A deed ought to be expounded by 4455 
in it, where there is no reference in the deed t 


and by what appears 
o any thing foreign to 


it; per Holt Ch. J. Mich. 1700. 2 Vern. 399. in caſe of Attorney 


General v. Mayor, &c. of Coventry. 


(H. 14) Conſtruction as to Continuance, in reſpect 
of the Words. 185 


And I. 1 F in the premiſſes lands be leiten, or a rent granted, the general 


livery ſhall 


ended. intendment is, that an!“ eſtate for life paſſes; but if the 


Ow. 118. habendum limit the fame for years or at will, the habendum qualifies 


per two the general intendment of the premiſles ; for it is a maxim in law, 
e in quod guelibet conceſſio fortiſſime contra donatorem interpretanda ęſt, 
Butler v. Which is to be underſtood, that no wrong be done; for it is another 
Rudfley.— maxim in the law, quod legts conſtructio non facit injuriam. Co. 
Wege Tit 183. ES | 


be expreſſed | 
m the grant, the grantee ſhall have an eſtate for life; but yet if there be ſuch words in the grant 
which may declare the will of the grantor, and his will is not contrary to the law, the eſtate ſhall 
be according to his intent and will, unleſs in ſpecial caſes. Perk. S. 104. cites 5 H. 7. 1. 7. Gr. 
88. 26 H. 8 4. If ao Jubendun be in the deed to expreſs any certainty of time, the leſſee 
ſhall be tenant ar will, unleſs ſivery be made. Per Manwood juſtice, 3 Le. 33. Anon. 


2. Therefore, if tenant for life make a leaſe, generally, this ſhall 
be taken, by. conſtruction of law, an eſtate for his own life, that 
made the leaſe ; for if it ſhould be a leaſe for the life of the leſſee, 
a xr be a wrong to him in the reverſion. Co. Litt. 183. a. 

3. b. | | 

3. 69 if tenant in tail male à leaſe generally, the law ſhall conſtrue 
this to be ſuch a leaſe 2s he may lawfully make, and that is for 


term of his own life; for if it ſavuld be for the life of the leſſee, 
| It 


it ſhould be a diſcontinuance and conſequently the eſtate, which 
ſhould paſs by conſtruction of law, ſhould work a wrong. Co. Litt. 
183. b. 
A Aſſiſe of common, the plaintiff ſhewed a deed of an gart and 
common of turbary, in 100 acres of moore in T. to dig and carry at 
207; and the aſſiſe well lies; for theſe words, at vill, are referred 
to the taking, and not to the eſtate ; and ſo ſee that of a thing 
which lies in grant, if no eſtate is limited, he ſhall have for term 
of life, for the livery of the deed is as a livery of the land. Quod 
nota bene. Br. Aſſiſe, pl. 421. cites 7 E. 3. 43. and H. 1 E. 3. 
Fitzh. Aſſiſe, 134. 
5. If tenant for life charges the land and infeoſs him in remainder, So if he in 
he thajl hold it charged during the life of tenant for life, and no '=*%7 


recovers ihe 


longer; for this is ſurrender. Br. Charge, pl. 6. cites 50 ld by 
E. 2. 6. | | writ of 
| waſt. Br. 


Charge ut ſug, 


6. If two marks annual rent be granted unto a man until ten 
marks are levied, the grantee ſhall have an eſtate in this rent but 
for 5 years; for the intent of the grantee- cannot be otherwiſe, 
and the words in the grant are ſufficient to ſatisfy the fame intent, &c. 
Perk. S. 1056. | 

7. If a willain be granted for life, the grant is good; and in the Aid to that 
ſame caſe, if the villain purchaſe lands in fee, and the grantee enters Purpoſe 
into them as into lands purchaſed by his villain, he ſhall keep the — >ulagky 
lands to him and his heirs, and yet he hath no eſtate in the villain when a 
put for life; but the reaſon is, becauſe he hath the fame as a man thai! 
perquiſite, &c. Perk. S. 94. Cites 5 E. 4. 61. 3 4 
deck of ancth:r thing; and when ia the place of another thing, and when by reaſon another 
thing. Perk. S. 94. | 


8. If a man /eaſes his land for years, rendering rent, and after 
grants the rent to F. S. and the termor attorns, and after the termoy 
furrenders, yet the grantee ſhall have the rent during the term; 
per Brian. Br. Grants, pl. 328. cites 20 E. 4. 12. 

9. Leaſe was made for forty years by indenture, and leſſor 
covenanted that leſſee might take convenient firebost, Ic. in a certain 
parcel of land not then leaſed, from time to time; but no time wwas 
limited in certain; agreed by three juſtices, that the leſſee ſhall 


have it during the term. P. 3 E. 6. Mo. 6. pl. 23. Anon. | 


10. By articles A. was to have annually, for ſiæ years then next, 
20 8. towards the keeping and honeſt education of Z. and bond of 
201. was given for payment. The payment ſhall be for 6 years, 
though B. ſhould die in the mean time. D. 329. pl. 13 Mich. 15 
& 16 Eliz. a | | | 

11. Fine levied to the uſe of himſelf for life, remainder to his 
executors, fill they have levied 3ool. for performance of his will. 
Per Popham and Anderſon, the eſtate of the executors may 
determine by their own negligence, and the words are intendible, 


ull they conveniently might have levied, Mo. 556. Roſle's caſe. 


I2. A leaſe 


Grants. 62 


1 
: 
2 
Y 
15 


654 Erants, 


Poph. gg. 12. A leaſe was made to a widow fer 40 years, / tam diu 
1 di xerit ſola & inbabita verit wittun the ſaid houſe; the Teaſe deter- 
$.C. aad mines by her marriage or death; but where the words were for 
diſtin- 40 years ſub conditiane quod fi tam diu, Sc. the leaſe would have 
— wg den been abſolute; for thoſe words having no (tunc) to refer to, are 
words of Uncertain, and fo ſurpluſage. Mich. 37 & 38 Eliz. B. R. Cro. E. 
condition, 414. Sayer v. Hardy. | 1 

and words 5 8 8 | | 

of limitation. Soldſb. 173. S. C.———Ow. 103. S. C. 


2 r r. 12. A ſeoffment was made to A. t the uſe of A. and his wife, 
Pl. 199. 3 diſpuniſbable of waſt, during their lives, one died, and ſurvivor 


Le. 151. . | G : Re . 3 
Runt's committed waſt; action lies not by hin in reverſion, for it is a 


_— privilege annexed to the eſtate, which ſhall continue as long as the 
. . eſtate continues. Godb. 132. pl. 150. Miche29 Eliz. C. B. 
in caſe of Bailes v. Wenman. | 


[ 66 ] 14. A rent is granted 2 two during the life of J. S. to the 0 77 


Gro, K. F. S. grantee dies, the rent remains to J. S. r the grantees have 
521. Mich. an eſtate during the life of J. S. and by the 27 H. 8. the uſe is raiſed 
2 * * and conjoined with the poſſeſſion, mg the rent itſelf is carried 
"— act, to J. S. by which J. S. has an abſolute eſtate for his life, and the 
x30. S. C. life of the grantees is not material. As if rent be granted to two 
for the life of J. S. if he does not grant over the rent, their lives 
are not material; and if they grant over and die, the rent ſhall not 
ceaſe, but the grantee ſhall have it during the life of J. S. And 
here the Stat. 27 H. 8. veſts this in ce/fuy que die; otherwiſe had 
it been before the ſtatute of uſes. Quod fuit conceſſum per Cur. 
Owen 126. Crawley's caſe. | 
I5. A. was tenant in tail by deviſe, with power to grant a rent- 
charge of 41. per annum to B. the remainder-man in tail of the 
lands, and his heirs in fee. A. accordingly grants ſuch rent to B. 
in fee. B. aſſians the rent to J. S. A. dies without iſſue; yet J. S. 
has the rent in fee, and it is not determined with the eſtate tail of 
A. but iſſucs out.of all the eſtate which was the teſtator's, and 
charges the whole inheritance. Trin. 15 Jac. Cro. J. 427. Dutton 
v. Ingram. | | 
Per Coke, 16. Termor grants a rent to J. S. and limits no eſtate ; he ſhall 
On. J. He have this for all the term, if he lives fo long. Per Dodderidge J. 
Mall have Buls. 122. 12 7 
the rent — 85 * - a 
during all the term, and if he dies during the term, his “ executors ſhall have it; but if on- 
rants a rent out of his own land to J. S. and it nm effate in this rent, he ſhall have this rent for 
his life. Per Doderidge, if one grants a rent to J. S. without ſaying any more, this ſhall be 
for life; but if he goes farther, and ſays that bis executors ſhall diſtrain for 10 years for this rent, by 
this it ſhal! be only a rent for 10 years, and cited 5 Aff. Coke agreed this to be ſo, becauſe it is 
an explanation of his meaning. Ibid. Per Croke juſtice, contra. Ibid, 127. — 
* Haughton juſtice diſtinguiſhed between a grant by dead, and a deviſe; that in a grant it 
ſhall be taken ſtrongeſt againſt grantor. Ibid. 124. Per Coke Ch, J. it is the ſame in a deviſe. 
Ib:d. 129. In caſe of a deviſe, it was decreed to continue as long as the term, and to 
go to the executors of deviſee. 2 Vern. 35- Golley v. Giltord, Hill, 1688, —-—5S0 in caſe of 


a grant. Roll. A. 331. pl. 5- 


Sid. 151. 5. 17. Covenant on marriage of his daughter to B. to pay 100. 
reports annually, and ſays not how long. The court inclined it ſhould 


the e- 5 . 1 , 6 
nant to be be for liſe, but if for the life of thc baron, or the feme, was not de- 
| | termined, 


hes #* 


_—_—_— —_—_—_— 
„ Foul 


Grants. | 66 


3 a . 
— — mou 
8 


termined ; & adjornatur. But ſome thought for the life of the e is 9 
baron, becauſe it is in lieu of the portion, and ſhall be taken moſt 3 0 
ſtrong againſt the covenantor; others for the life of the feme, becauſe 29% 4 years 44 
it is for her marriage proviſion. Paſch. 15 Car 2. B. R. Lev. 102. and that 4 
Hookes v. Swain. . | _ 14 
debates it was held per tot cur. that it mould be for their lives, and that the maintenance ö 4 7 
ſnoul he as laſting as the marriage. — e f-mce widow covenanted, on marriage wit! her # 


baron, that he ſhalt enjoy the lauds of the feme during their joint lives, and the baron 
covenanted with the femmes truttees to pay them enrmilly 204, without ſayjng how long, and 
adjudgel for their two lives, as the covenant of the other part was for th2 enjoyment of 
the lands of the feme. Lev. 103. cited as Trin. 3 Jac. 2. C. B. the cafe of Death v. Beni, 
Lutw. 459. S. C. 


—— 


— 


— 9 eden es ge 
* — * R * 


18. If letters patents are to chuſe a town-clerk generally, it 
gives an efiate for lifgg but if it be ta chyſe one, provided they may = 
turn him cut at thFr will and pleaſure, yet they cannot do it 
without ſhewing cauſe, But if it be to chuſe him durante bene 
placito, he may be removed at any time, and without any cauſe 


 thewn, as Iwiſden id. Trin 22 Car. 2 Vent. 82. Dighton's 


kat $4 


„ 


um. 


caſe. N | _ | | ; | 
| 19. The lien of a covenant may be meaſured by the gate In the 44 
5 rent, or thing granted. Per Wythens J. Mich. 35 Car. 2. B. R. 2 1 
EY Show. 334. in cafe of Fountain v. Guavers, : 1 
» | 4 
E - = 
| (H. 15.) Conſtruction as to * Continuance where [ 08 19 
d | it is caſual. | (2). Þ + 7+ 1 
3 4. [AND given to A. and his heirs, /e lng as B. has heirs of 1 


his body. The donee has a fee, and may alien it, notwith- 


ſtanding there be a condition that he ſhall not alien. 2 And. 136. 
8 Arg. cites 13 H. 7. 11 H. 7. 21 H. 6. fo. 36.—89 if the words 
. are, i lang as F. S. or his heirs ſhall enjcy the manor of D. theſe 
0 - words (fo long) are vain words, and do not abridge the eſtate. 
ad 2 And. 138. cites 11 Aſſ. 8. So ts A. and his heirs, dering 
ou the life of F. S. or for years. "Thoſe words, (for life) or (tor years) 
are vain words, it livery be made; for the donee has a fee, ut ſup. 
all Some hold that it is not a fee, but if it be, thoſe words are vain, "id 
J. and do not limit the eſtate. Ibid. | 
| | 2. Baron ſeiſed in jure uxoris grants totum ſtatum ſuum to J. S. 
| oe he ſhall have it only during the life of the huſband, if ſhe outlive 
65 him; but if ſhe has iſſue by him, then J. S. ſhall have it for the 
by baron's life abſolutely. Arg. Goldſb. 68. cites it as a caſe put 
it 19 by Baldwin in time of H. 8. 
© ir 3. A. in conſideration of marriage to be had with M. made a 
viſe. spent to the uſe of himſelf for liſe, remainder to the uſe of AA. 
2 . for, during, and until ſome /on, which he ſhould * on the body 
88 - of M. ſhould accompliſh the age of 21, and from and after ſuch ſen 
ſhould attain the age, then to the uſe 4 M. during her widowhoed. ; 
10/. They marry, and the baron dies without iſſue by M. She euters, 7 
ould and continues ſole,  Acjudged without argument, that the eſtate 1 
N i 2 | In el 
! 


de- Vor. XIV. 
ned, | 6 


in remainder to M. is good, though ſhe never had a fon. D. 300. 
pl. 39. Paſch. 13 Eliz. | 
4. A. makes a feoftment to B. and his heirs, "till 10001. is paid 
by J. S. if J. S. dies without payment, B. ſhall hold the land 

abſolutely for ever. D. 3oo. b. pl. 39. Paſch. 13 Eliz. 

5. Feoffment to the uſe of himſelf for life, and after to the uſe 
of A. his ſon, provided if he die, the ſaid A. being under 23 then 
the grantees and their hetrs ſhall be ſeiſed to them and their heirs, | 5 
until A. hath accompliſhed the ſaid age, remainder aſter to F. S. (1 
The feoffor dies, A. being then but 14. Per Anderſon Ch. J. an 
abſolute intereſt veſts for 9 years, determinable on the death of A. 
or rather, they are ſeiſed in fee determinable on A.'s attaining 
his age of 23. But per Rhodes and Windham J. here is an 


intereſt determinable on the death of A. with the term, for if A. die 1 
within the term, the remainder is limited over to a ſtranger. Paſch, 
| 23 Eliz. C. B. Le. 281. Baſkerville v. Biſhop of Hereford. : live 
_ or. 6. A grant was made to two, durante vita ipſoarum & alterius 1 
- 46g 77. eorum diutius viventis aue :mpetitione va durante vita ipſarum. for ty 
S.C. but One dies. Per tot. cur. the liberty runs with the eſtate, and ſhall land 
there it is endure as long. Hill. 29 Eliz. C. C. 3 Le. 151. Rolt's caſe. TOR] 
durantibus | 5 5 
vitis ip ſorum, and reports the opinion of the court to be, that the ſurvivor ſhall not be impeached 2. 
of waſt, becauſe of the ſeverance, but otherwiſe if it had been fnι,j,jau). and 
pl. 2 


7. So in replevin, the caſe was, A. ſeiſed of the land made a 
leaje at will to B. rendering 6 l. per ann. and by another deed, reciting 
this rent, he granted eundem redditum to J. S. the defendant for his 
life ; the leaſe at will determines ; the queſtion was, it the grantee 
ſhall have this rent for his life, according to the words of the grant. 
And reſolved that he ſhould, for eundem ſhall be taken for falem, 
viz. eundem in ſpecie, viz. 6/1, per ann. as in the Queen's patent, 


2 2 


of a grant of eaſdem libertates to Iſlington, quas London, &c. this is child, 2 

not the ſame, but tales libertates; and it was afterwards adjudged ſon on] 

for the avowant, that the rent ſhall continue during his life. Trin. 16 Eli; 

| 33 Eliz. B. R. Cro. E. 241. Kindler v. Leverſage. „ 
[ 68 ] 87 Covenant to ſtand ſeiſed to the uſe of himſelf for life, and fons nan 
after to his wife for life, ſo long as fhe ſhould be effeftually ready to if afterny 

demiſe it to his heir at 50l. rent, when ſhe ſhould nat dwell on it eres ſhall Ra 

and for ſo long as ſhe ſhould not dwell on it. The huſband died, 219. in 

and the wife married, and did not live upon it. Yet ſhe need not 3. In 
make any demiſe, unleſs the heir demands it, there were other being m 

points in this caſe, but no other adjudged. Mich. 43 and 44 Eliz. PlaintifF 

Mo. 626. Sir Cha. Rauleigh's calc. ſtatute. 

9. A recovery was ſuffered to the uſe of A. and his wife, and the 4 Aj 

fervivor of them, and of the executors of A. for 49 years, if C. ſhould made up 
fo long live. A. dies, and C. dies, the queſtion was ? if by the and uncle 
death of C. the eſtate is determined, that is, whether the words, ” ſettle 5; 

if C. ſbould fo long live, refer to all the eſtate; curia adviſari vult. the marria 

ill. 6 Jac. Scacc. Lane 38. Cateſby's caſe. Making it 


10. If I make a leaſe to J. S. during the minority of my ſon P.if to make a 
B. dies, the eſtate ſhall ceaſe, but it is otherwiſe in the caſe of a v, to ſuch { 
becauſe of the intent, and there it ſhall be taken for enumeration {ettlement, 


Grants, 68 
of years. per Coke Ch. J. 2 Buls. 131 Mich. 11 Jac. in caſe of 
Roberts v. Roberts, | . 
11. If a parſon makes leaſe for 6 years of his tithes, it is implied 
by law, if he ſo long continues parſon, and the mentioning of it, is 
no more than what the law ſpeaks. Mich. 11 Jac. B. R. Cro. J. 
328. Wheeler v. Heydon. 


(H. 16.) Conſtruction. As to Continuance ; from 
the Nature of the Eſtate granted, after the Eſtate 
of the Grantor determined. 


1 I F the King be ſeifed of land in ward, and grants it as long as Bu if the 
it ſhall happen to be in our hands. Yet the King may make 3 
livery within age. per Huls. Br. Livery, pl. 17. cites 8 H. 4. 17. nd, 


land, by reg: 


fon of. ſcheat, by for feitur- for treaſon, and grants it over quam diu, xc. the king c nnot ouſt the grantees 


for he has a fee; per Gaſco!®. Quzre thereof. Ibid.— i where the King grants ths 
land of the ward, durante minzre tar, he cannot make livery within the age of the infant. Ibid. 
cites 3 H. 7. 3. | 


2. If ceſty que uſe in tail, or tenant in tail, gives or ſells trees, 
and dies, the vendee or donee may cut them. Br. Contract, &c. 
pl. 2. cites 27 H. 8. 5. De 


(H. 17) Conſtruction. By Matters Dehors. 


I, PEN in a recovery, and deed of uſes, was by an after fine 1 this 
and deed of uſes, in which the limitation was to the elder g 
<117, as the firſt was ſeniori puero, explained not to be meant of a (F-. 
lon only, and fo a daughter took before a ſon. 2 Le. 216. Paſch. 337. 5. C. 


| 16 Eliz. B. | Humphreſton's caſe. - — And. 40. 


2, Leaſe to A. for life, remainder to T. the ſon of A. who has two 2 
ſons named A. the elder ſhall have it, becauſe the more worthy, but 
if afterwards, the donor declares his meaning for the younger, the ſame 
ſhall ſtand, &c. per Wray Ch. J. Paſch. 16 Eliz. B. R. 2 Le. 

219. in Humphreſton's caſe. 

3. In debt on bond, it was averred to be for /imony, but it 
being matter dehors, and not appearing within that deed, the 
plaintiff had judgment; for no ſuch averment is given by the [ 69 ] 
ſtatute, Noy. 72. Gregory v. Olden. | 5 

4. A junture of lands of 400 J. per annum, was decreed to be 
made up 500 J. per annum, on the evidence of the widow's father 
and uncle, that the huſband, when he propoſed the match, offered 
to ſettle 5001. per annum jointure, and that he took notice after 
the marriage, that the jointure was not of that value, and talked of 
making it up ſo much; but no covenant or agreement was proved 
to make a jointure of that value, and the portion was tantamount 
to ſuch ſettlement. But the huſband was truſted to draw the 


ſettlement, Mich. 1681, Vern. R. 17. Benſon v. Bellaſis. 
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Rep. 123. 
Trin. 1710. 
§. C. 


Grants. 


5. When a foro! agreement ſtands with, and doth not contradicd 
the deed, you may ſue at law. per North K. Irin 35 Car. 2. 2 
Ch. caſes 143. in caſe of Foot v. Sal way. 

6. Marriage articles directed lands to be ſettled, to be to the 
father for life, to the mother for life, remainder to the heirs of the 
body of the mother by the father ; afterwards, a ſettlement was to the 


' heirs of their two bodies, and the ſettlement is mentioned to be 


according to, and in performance of the marriage articles. Per 
Cowper C. it appears not that the parties intended to vary from 
the ules in the articles, but ſeems only an accident; neither party 
underſtood the limitation of the ſettlement or articles; but the 
articles happen to agree with the intention of the parties, and the 
ſettlement does not. Decreed to go according to the articles, 
though the ſettlement was made before mAgiage. Trin. 1710. 2 
Vern. 658. Honour v. Honour. | | | 
7. Where an abjoiute conveyance is made for ſuch a ſum of 
money, and the perjon to whom it was made, inſtead of entering and 
receiving the profits, demands intereft for Sis money, and has it 
paid him; this will be admitted to explain the nature of the con- 
veyance. Mich. 1719. Ch. Prec. 526. Sir Geo. Maxwell v. 
Lady Montague. | | 
8. Private views, which a perſon had at the time of making a 
deed, muſt be laid out of the cafe, and cannot controul the legal 
operation of it. Per Reynolds Ch. B. Hill. 4 Geo. 2. Gibb. 213. 
Fitzgerald v. Lord Falconbridge. | 


(H. 18) Conſtruction, Ut Res magis valeat. 


1. 1 F deviſee enters into the term deviſed to him, without the exe- 
cuters aſſent, by which he is a wrongful ſciſor and a diſſeiſor, 


and after, he grants his right and intereſt to the executor ; though 


the deviſee has no term in him, but only a right to the term 
ſuſpended in the land, and to be revived by the entry of the exe- 
cutor, Jet *twas adjudged to be a good grant, and that it ſhall 
enure 

the grant, that the deviſee had a term in him as a legacy; and 
ſecondly, the deed ſhall have operation by way of grant to paſs the 
eſtate of the deviſee to the executor, and ſo no wrong. Trin. 27 
Eliz. Ow. 56. Carter v. Low. als. Lawes. 

2. Grant of an annuity out of the clear gains of allom works. 
Though there is no clear gains; yet grantor is chargeable, and 
the words (out of the clear gains) are idle. Paſch. 14 Jac. Hob. 
248. Smith v. Boucher. | | 

3. Judges have expounded conveyances, though at one inſtant, as 
ſeveral, to make all to ſtand together. Per Hutton J. Jo. 26. 

4. If a deed cannot take effeft, as the parties expreſs, yet it ſhall 
take effect, as it may, rather than the deed ſhall be void. Paſch. 
1653. Arg. Raym. 142. Cites 1 Rep. 70. | 
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intereſt, that he may grant it over, Co. 


Grants. 
8. An ancient deed, which cannot be proved, ſhall be intended See Eftate 
to be delivered the laſt hour of the day, to make good the con- 17 * 
veyance; per Roll. J. Mich. Trin. 24 Car. B. R. Sti. 119. in 
cate ot Corniſh v. Cawlze. | 
6. Every thing in a grant ſhall be zntended ta be good, if the 
contrary doth not appear. Mich. 8 W. 3. 5 Mod. 303. in caſe of 
the King v. the Bp. of. Cheſter. 


70 ] 


(J.) Out of what Thing it may be. 


[I. IF a man Lade for life certain land, he may grant a rent Leafs of 
| * out of the Verſion, and this ſhall be of effect after the _ ar a 
5 4 . , | Will at 10 6 
death of the leſſee. 33. Aſſ. 4. adjudged. ] „ 
leſſor grants by another deed to a ſtranger eundem redditum for life; leaſe at will determines ; 
yet the rent continues. Th ditlereace is between idm numere, and {picic. Trin. 31 Eliz. C. B. 
Le. Kirdler v. Leverſage. | 


What 
Fo. 47. 


—— 


(K) At what Time. Seiſin, Poſſeſſion. 
ſhall be ſullicient Seiſin of a Thing to grant it. 


[ I. HE grantee of a c:mm:n may grant it over before any 
ſeiſin of it by the mouth of his beaſts, For the frank- 

tenement is in him by the grant. 38 Aff. 3. adjudged. ] 

[ 2. So the grantee of an adunuſin may grant it over before any 
preſentment ; for he cannot have ſeciſin till it voids, and he is 
ſeiſed of the franktenement by the grant to grant it over. 36 
Aff. 3. ] | 

[ 2 So the grantee of a rent may grant it over before any ſeiſin Dl. B. pl. 


«4 a 6. 
of the rent; for the franktenement is in him by the grant. Contra OW 
39. Aſſ. 3. admitted, ] good. Perks 


| | os i 8. 91. 
[ 4. If a common be granted to baron and ſeme, and to the heirs of 
the baron; after the death of the baron, the heir of the baron 


may Fm the remainder over; for he has the eſtate, Contra 
14. | 


37 All. 14. ] | 


[ 5. If there be a leaſe for years, the aſe before entry hath ſuch a , _ 

4 Al. 82. pl. 
itt. 40. b. ] 26.—80 if 
the leaſe be to commence at Michutlmis n xt, he may grant it over before the day; per Dyer. Dal. 
La, 26. Perk. a. 91. 


[ 6. If A. leaſe land to B. for life, the remainder to his executors 
for years; in this caſe the term velts in B. fo that he may grant it 
over; for as anceſtor and heir are correlatives as to the inherit- 
ance, fo teſtators and executors, are correlatives as to chattels. 
Co. Litt. 54. Dy. 14 El. 309. Mich. 40 & 41 El. B. Rot. 2215. 
between Sparke and Sparke, Hill. 42 El. Sir John Savage's caſe 
in the court of wards, cited in Co. Litt. 54. aforeſaid.] 

7. If tenant in tail be of land, remainder to his right heirs, he 


G 3 may 
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may grant this remainder, yet it is not executed in him, &c. 
Perk. S. 88. cites 17 Aſſ. p. 60. | | 
But if lord 8. And if lord and tenant be, and the tenant leaſes the tenancy 


d tenant | k 2322 ; 
8 Pat unte the rd for life, the lord may grant his ſeigntory unto a ſtranger, 
tn en. and yet it is in ſuſpence at this time, &, Perk. S. 88. cites P. 


Feoffs the 5 E. 3+ 16. 

def the © 1 

tenancy upon conditiony the lord may grant bis ſetgmiory, and yet 'tis not determined nor extinguiſhed ; 
for if the condition be broken and the tenant enters, the ſeigniory is revived, but if before the entry 
of the tenant the 10d enfeoffs a ftranger of the tenancy, and then the firſt feoffor, viz. tenant enters, 
the ſeigniory is not revived, but is determined, becauſe that the lord doth depart with the 
tenancy to his feoffee diſcharged of the ſeigniory. And ſo in the ſame caſe the lord may depart 


with his ſeiguiory by ſuch means, &c. Perk. S. 89. 


9. If a man ſeiſed of land leaſes the fame, for life, the remainder 
to the right heirs of J. S. who 1s living, the emainder takes effect 
[ 71 ] preſently, but is in no perſon to grant; becauſe it is in abeyance, 
2 viz. in the conſideration of the law, &c. Perk. S. 87. cites 27 
E. Jo 8 . ; | 
Bit if a man 10. it a man ſells me goods, and I ſuffer them to be in his 5 


rake my 8% ſeſſion, and a ſtranger takes them out of his poſſeſſion, and I grant or 


red 2 ſell them unto the ſtranger, it is a good ſale or grant, &c. Perk. 


ſell them unto S. 92. Cites 36 Aſſ. p. 30. 33 All. p. 17. 

me in pen | 

ane 1-5-4 the ſale is void; for it cannot be good unleſs that the property be thereby altered; and that 
cannot be: for before the ſale, and at the time of the ſale, the property was in me, and then, if 
it ſhall be altered by the ſale, it ought to be altered iu me, and that ſhall be impertinent; for 
then it ſhould be altered out of me immediately in me, &c, Perk. S. gz. 


11. If lord and tenant be, the lord can't grant the wardſbip o 
the mt of the tenant living the tenant. Perk. 8. 90. Cites M. 
30 H. 6. 

Br. Grant, 12. If reverſioner upon an eftate for life grants a rent-charge 

pl- 27. S. F. iſſuing out of the ſame, the grant is good to charge the land after 

cites 33 Ae the death of the parti 

4 Br. the death of the particular tenant, &c, Perk. S. 92. cites 37 

Charge, pl. H. 6. II, | 

30. Cites 

S. C. ; 

So he may, 13. Leſſee of a future term may, after the former term ended, 

tbeugh 4. grant over his term before entry though a ſtranger has entered by 


8 tort; but if ſuch leflee had entered, and then been oled, he mult 


Cro. E. 127. have re-entered before he could grant the term. Paich. 25 Eliz. 


1 C. B. Cro. E. 15. Bruerton v. Rainsford. 

—— Difeiſee of a manor, to which an advowſon is appendant, 
grants the next avoidance, and then enters, this ſhall not make the 
grant good. Arg. Buls. 33. Trin. 8 Jac. in Walter's caſe. 

15. A. a diſſeiſor infeoffs B. and C. and makes livery to B.— B. 
grants a rent-charge and dies, C. diſclaims ; this ſhall veſt the land 
in the heir of B, ab initio by the relation, but yet it ſhall not re- 
Jate to make the grant of the rent-charge good. Arg. Buls. 33. 
Trin. 8 Jac, in Walter's caſe, | 


(K. 2) 


appoint 


1 


Grants. 


(K. 2) By what Perſons, to what Perſons, in re- 
ſpect of their ſeveral Intereſts. 


; I N treſpaſs, *tis in a manner agreed, that where a man puts 

his beaſts to another for a year to feed his land, and F. M. 
takes them out of the poſſeſſion of the bailee, and after the owner 
ſells them to the treſpaſſer, this extinguiſhes the action of the bailee, 
and Hank. was preciſe in it, quod mirum ! for the treſpaſſor has 
property, and then the fale of the firſt owner is void, quod quære. 
Br. Contract, &c. pl. g. cites 11 H. 4. 23. 

2. Note, per Danby Ch. J. Needham and Moile J. If I bail 
goods to W. N. and 3 ſtranger takes them and gives them to another, 
this is a good gift, but Littleton denied it; becauſe the ſtranger 
has property as treſpaſſor ; and per Danby, if a man take my goods 
I may have replevin,Wor the property is in me at my pleaſure, but 
the law here ſeems to be that the property was in him at the time 
of the caption, but in the other cafe the property was not in him at 
the time of the gift; note a difference, Br. Done, &c. pl. 27. 
Cites 2 E. 4. 16. | 

3. If a man bails goods to J. S. and after gives th-m to him, this 
is a good gift. Br. Done, &c. pl. 48. cites 21 E. 4. 55. 

4. Cntraà if a man be in arrears of account in a certain ſum, 
and he that ought to have the arrears, gives them to the accountant , 
for in the one caſe the donor has a property, and in the other not, 
but there a releaſe is good. Br. Done, &c. pl. 48. cites 22 
H. 6. 55. _ | 


(L) Before Election. M Here @ preſent Intereft 
'Y paſtel © 


&*” 1 F a man grants to another 200 faggots percipiendum of all 
his lands, or 205. for the ſame cut of his lands aforeſaid, 
habendum the 200 faggots or 20 5. to him and his heirs with clauſe 
of diſtreſs, to him and his heirs, for the one, or the other, at the 
election of the grantee. In this cate the faggots pals in intereſt to 
the grantee, immediately before any election with a power to 
elect to have the 20s. but the 20s, do not paſs in intereſt before 
the election; becauſe it is granted for the ſame, that is, if he will 
not have the faggots. So that upon a general grant of all here- 
aditaments, &c, the faggots ſhall paſs before any election made. 
Mich. 37 El. B. R. adjudged, between Southwell and Wade. ] 

[L 2. If a man grants to another à rent out of his land, this is 
a rent prima facie in intereſt, with a power to the grantee to make 
it an annuity upon election., 

[ 3- If a man ſeiſed of diverſe woods bargain and ſell zoo cords 
of wood out of his woods to B. and his aſſigns, to be taken by the 


appointment of the bargainer; by this bargaia and ſale a preſent 
14 intereſt, 


Gift of 
goods bailed 
muſt be ey 
deed, D. 91. 
pl. 10. 
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C.—Goletb. intereſt, grantable over, paſſes to the bargainee before any appoint- 
104 1'- ment made by the bargainor. 5 Rep. 24. b. Palmer's caſe.— P. 43 


the better El. B. R. fame caſe adjudged between Baſſet and Maynard. | 
opinion was. that it is not grantable over; for no property veſted before atlignment, and if the 
grantor die before ailignment, the grant is void and his executors ſhall not have it. 


4. The ſame books and reaſons which prove, that when an 


election creates the intereſt, nothing paſſes till election, prove alſo, that 


where no election can be, no interc/t can ariſe, per Hobert. Hob. 
174. Hill. 12 Jac. in Stukely and Butler's caſe, 

5. If J give one of my houſes, nothing paſſes till the donee chooſe, 
and if he does not, his executors cannot; per Hobert. Hill. 12 
Jac. Hob. 174. cites 2 Rep. 36. Hayward's caſe, | | 

v 


© 


(M) At what Time they may be granted. Poſſibi- 
lity. {Things not in Fj: 


II. IV a man leaſes for 30 years in April, and in the deed the 


4 {may Er covenants * and grants with the leſſee, that he ſhall 
(SY Inf. pl have the emblements gretoing upon the land at the end of the leaſe, 
Int. pl. 


> Hobs 732. this is a good grant of the emblements, which ſhall be there at the 


5. C. end of the teyn, to pats the property; though it was, at the time 


of the grant, but a poſſibility, and at the will of the leſſee if there 


ſhould be any; becauſe, though the leſſor had it not actually in him 


nor certain, yet he had it potentially in him; for the land is the 
mother of all fruits, and therefore he who has the land may grant 
all the fruits which may ariſe upon it afterwards, and the property 
ſhall paſs as fem as the fruits are extant, Hobart's Reports 178. 
adjudged between Grantham and Hawley. ] 

(2. So if A. leaſe land for years to B. and grants that he ſhall 


have all the natural fruits, as graſs, &c. which renew annually, 


which ſhall be upon the land at the end of the term, this will pals | 


the property. Hobart's Reports 178. 
8. C. cited 3. If 2 leaſe be made t9 baron and feme for their lives, the re- 
be de o held mainder to the executors of the ſurvivor of them the baron cannot 


to be ſo held # ens d , 
by Wray grant over this term; becauſe it is but poſſibility in as much as it 


K and is uncertain, which of them ſhall ſurvive. Co. Litt. 46. b. cites 
„Tur. 


cr, Fill. 17 El. B. R.] 

E. 580. cites 15 Eliz. contra, but it ſeems to be miſprinted. Cro. E. 84. S. C. cited by Pop- 
ham as adjudged 17 El. —Goldfb. 168. per Popham. Leaſe to buſband and wife, and for 40 
years ® 19 the ſurvivor of them, prant by them is void; becauſe at the time of the grant there was not 
any intereſt but only a potibility in either of them. Brownl. 1 36. in cate of Clerk v. Sidenham. 
The huſband ſold the term, the wife ſurvived and died, and her adminiſtrator recovered 
the term againſt the vendee of the huſband, per Coke Ch. J. 2 Buls. 131. And if the 


wife had died living the huband, he ſhould have the term againſt his own grant, per Popham 


Ch. J. Poph. 5. in caſe of Gente v. Locroft. 
The huſband can neither releaſe, grant or ſurrender. S. P. cited per Popham to have been 
adzudged, but he ſaid, that perhaps à fifa by the huſband might deſtroy the potiibility, CI, 
Marſhal!, | | | 


E. 580. in caſe of Hoe v. 
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[ 4. If a parſon grants to another all his tithes of wort, which he Hob. 132. 


ſhall have in ſuch a year, though it may be he ſhall have nothing, 
yet it is a good grant, Hobart's Reports 179. ] | 


8. C. — 
So tonant for 
4 fe may ſell 


to profits of tis [and 3 or 4 years to come, and yet they are not in eſſe at the time, &c. per Paſton. 


Br. Contract, &c. pl 13. cites 21 H. 6. 43. 


And the parſon of a church may fell the 77e of 


hi: lambs at Chriſtmas next, which [ball happen in his pariſh; and "tis good, and yet at this time the 


labs are not yeaned or fallen; per Paſton. Ibid. 


dg a man may fell to me 2 profits of his 


cut which are to come for 4 or 4 y:ars e1{ ing, and "tis good, and yet the thing is not in eſſe; per Aſcue 


J. Ibid. T 
at a day to come, and well, aud this is uſual. Ibid. 

5. If a man grants al the road, which ſhall grow upon all the 
ſheep, which he ſhall buy hereafter, it is a void grant; for there the 
grantor has it not either actually or potentially, Hobart's Rep. 


179. ] * 


6. Note, if land be caſed to A. for life, remainder to B. in tail, 
remainder to C. the dir of A. and A. grants a rent charge in fee, 
and dies, and B. dies without i/jur, C. ſhall hold charged. Br. 
Charge, pl. 36. cites 5 E. 4. 2. = 

7. In many caſes a man may grant by deed a pothbility to 
come. Arg. ſee Godb. 25. Trin. 26 Eliz. B. R. in the caſe of 


Savil v. Cordel. 


ſÞ:ep for 7 years, the grant is good. Perk. S. 90. 


Foa man, who has nt ny grain in ee, may fell 100 or 200 quarters to be delivered 


Hob, 233. 
S. C. But 
if a man 
grants unto 
me uu the 
r of bis 


3 Le. 154 
Arg. iu caſe 
of Lade v. 
Oliver 


But no poſiibility, right, title, or choſe en action may be granted or aſſigned to a ranger. 10 


Rep. 43. Mich. 10 Jac. in Lampett's caſe. 


Put if he that has poſlibility jein in grant with him 


that ha the land in fact, it may by this means be conveyed to a ſtranger. Arg. 2 Roll. R. 319. 
— — 4A, potſibility to be tenant by te carte) is gone by the feofiment of baron. Arg. Godb. 25. 


cites 29 H. 6. 43. 


8. If lt Heep to A. fer 2 years, this is but a kind of poſſibility 
of a property, which cannot be granted over. Le. 43. Mich. 28 
& 29 Eliz. C. B. in Wood and Foſter's caſe, cites 11 H. 4. 177. 


9. Leaſe far three lives to commence after the death of F. S. if 


they fo long live; though J. S. by poſhbility may ſurvive all the 
three, and fo it ſhall never take effect, yet be it a poſſibility or not, 
"tis ſuch a thing as may be granted or forfeited, and that during 
the life of J. 8. 2 Le. 55. Trin. 29 Eliz. in Scacc. Farrington 
v. Fleetwood, | | 

10. A. leflee for years deviſed his term to B. his executor to pay 
debts and legacies, and after payment he deviſed the re/idue to his 
Jon. B. entered, which is an aftent to the remainder ; the ſon 
grants his intereit; *twas held void, becauſe *twas but a poſſibility, 
and fo uncertain, and 'tis not ſufticient, that it might be reduced 
to a certainty afterwards ; for it ought to be reduced to a certainty 
at the time of the grant. Cited to have been adjudged, 19 Eliz. 
Arg. 3. Le. 157. Mich. 29 & 3o Eliz. in caſe of Cadee v. 
Oliver, | | 

11. Termor deviſed the profits of his term % A. for life, and 


after A.'s death 10 B. for the reſt of the term, and dies; A. enters by 


aſſent of the executor, B. during A.'s life aſſigns to C. adjudged 
that the aſſignment was void; for B. had but poſſibility during A.'s 
life which he cannot grant over. Hill. 33 Eliz. 4 Rep. 66. b. in 
Fulwood's caſe, + 


cauſe an intereſt paſſes by it, Sid. 187, 183. Trin. 13 Car. B. R. Cook v. Bellamy. 


S.P. andthe 
indenture 
being by 
way of 
afignment 
cannot paſs 
by way of 


pp; be- 


10 Rep. 
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— —— — — 
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10 Rep. 47. b. Lampett's caſe——But he might relea/- it. Mich. 10 fac. ro Rep. 52 


Jo. | 


359. Johnſon v. Trumpet. ———KRemainder-man has only potſibility, though the rerm be of a R 


1000 years. 3 Lev. 255. Mich. 1 W. and M. C. B. Dowle v. Earle. — Jo. 417. Hill. 14 
Car. B. R. Berry v. Borlace. * But where it after veſted in poſſeſſion in B. a perpetual ic- 


ien was granted againſt B. who would impeach her own grant. Mich. 11 Geo. 1. 9 Mod. <6 
104. Theobalds v. Duffoy.————=S. C. cited as decreed firſt by Lord Macclesfield, and after- or 
wards affirmed by the preſent Lord Chancellor, and laſt of all by the Houſe ot Lords that ſuch a 
poſſibility might be aſſigned even by the huſband of B. alone. 2 Wms's Rep. (6c8) Trin. 1731. V. 
in caſe of D. of Chandos v. Talbot. | | | | 
| ; ; 5 . he 
3 "a 12. Leaſe for life was made to A. and after for 99 years to B _ 
Chron After the death of A. if B. ſo long ſhall live, and if he die within _ 
was becauſe the term, leſſor grants that the land ſhall remain to the executors Ja 
the term for and aſſigus 4 two years after the death of ſurvivor of both the 1 
5 4 . leſſees. Leſſee for 99 years grants the leaſe for 21 years rendring ye 
poſſibility. rent, and dies inteſtate, having ſurvived the leſſee for life ; admi- 4 
niſtrator ſhall not have debt for the rent; for the term never was 
in the inteſtate himſelf to grant or diſpoſe. Mich. 44 and 45 * 


Eliz. Mo. 666. Sparke v. Sparke. 
Godb. 146. 13. A. and B. jointenants, A. leaſes he own moiety for 60 
C. years after the death of B. if A. fo long ſhall live, and A. leaſes 
the maiety of the other jointenant after her own death, which is only 


+ war and nct grantable. Trin. 2 Jac. Mo. 776. Whitlock v. de 
Hartwell. G5 
14. Donee in tail aliened before the flatute and before iſſue born, 
and after had iſſue, and, after iſſue had, died without iſſue; the land 
ſhall revert; for he had no power to alien at the time of the | 
alienation; but ſuch alienation ſhould bar the iſſue as is adjudged cal 
19 E. 2. tit. Formedon 61. becauſe he claims fee ſimple. Mich. M 
2 Jac. 7 Rep. 35. in Nevil's caſe. 3 
15. Condition, that if leſſee pay 10s. within a year, he ſhall tall 
have for life, and if he pay 20s. after the year, he ſhall have fee; em 
yet he ſhall have but for life; for poſſibility cannot increaſe on paſſi- Bre 
bility, and the fee ſimple cannot increaſe on the eſtate for years; ; 
for this is drowned by acceſſion of eſtate for life. 8 Rep. 75. - 
Trin. 7 Jac. in Ld. Stafford's caſe. | aft 
16. Executory deviſe has dependance on the firſt deviſe, and may boy! 
be made to a = e uncertain, and this poſſibility cannot be de- | of 
feated by "7 ſale by the firſt deviſee. Trin. 7 Jac. 8 Rep. 96. b. her 
Matthew Manning's caſe. X pla 
= - 80 d-vi/-of 17. Conuſor of a fine at common law of lands in ancient demeſne tho 
| land inta has only poſſibility of having the land again on the lord's annulling diſc 
1 general to the i Eno » d le © / g Ve 
x A. to have, the fine; and yet by his releaſe or confirmation by deed to the 
1 &c.athis conuſee in poſſeflon he ſhall eſtabliſh the eſtate of conuſec. 10 1 q 
þ. r Rep. 50. Mich. 10 Jac. in Lampet's calc, » 
1. years, After ; F : . befe 
{1 his age of 217 and before 25 A. levies fin- with proclamation, and after A. attains to 25, and has 
iſſue; though the conuſor had only poſſibility at time of the fine, yet the eſtate tail was barred. 1 . 
; 10 Rep. 50. | : | | that 
| *Goldſb.59. 18. A. deviſed a term to his wife ſo long as ſbe continued ſole and an, 
f a” Han- a widow, and after to his ſen. "The ſon cannot grant his intereſt Ch: 
ington v. - - . wer 
Ooram over, ſo long as ſhe continues ſole. Mich. 10 Jac. 10 Rep. 52. in fs 
1 LameeT's caſe, cites * Hammington v. Rudyard. 
per | 


Windham ; this poſſibility might be ci by livery, as all agreed, but not by releaſe, nor could be 
granted over, and ſays 'twas ſo adjudged in one Carter's caſe. Mo. 759. A 
19. 


Grants. 


19. A poſſibility of cheat cannot be granted over. Arg. Roll. 
R. 318. Hill. 13 Jac. B. R. in caſe of Lane v. Pannell. 

20. Sever the poſſibility from the right, and it doth not lie in 
grant or forfeiture, but unite them and then they may be granted 
or forfeited. Arg. Godb. 310. Paſch. 21 Jac. in cafe of Sheffield 
v. Ratcliff. | 

21. Leſſee for 21. years grants his term to A. if J. S. live ſo long, 
he cannot grant over the poſſibility of reverter. But if he grant 
to A. for 20 years if he lives ſo long, and after grants to B. the re- 
verſion, this poſſibility paſſes with the reverſion. Arg, Hill. 21 
Jac. B. R. 2 Roll. R. 427. in the Serjeant's caſe. 

22. Though a grant of a future poſſibility be not good in law, 
yet a poſſibility of a truſt in equity may be aſſigned. 4 Car. 1. 
1 Chan. Rep. 29. Wrmſtrey v. Tanfield, | 

23. A poſſibility of a remainder of a term may be releaſed to 
reverſioner in fee during the life of firſt deviſee. Paſch. 13 Car. 
Jo. 389. Johnſon v. Trumpard. 

24. Where any perſon has the fruſt of a poſſibility in remainder 
of a term, he has good power to declare and make diſpoſition of the 
truſt of ſuch poſſibility, Hill. 13 & 14 Car. 2. 1 Chan. Caſes 8. 
Goring v. Bickerſtaff, 
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Releaſe (II) 
pl. 4. S. C. 
—4 Le. 135. 
"7 gg 


Pollex. 32, 
S. C. But 
the Limitation 
of 4 remin- 
di in poſli- 
bility of a 


chattle real to the heir of the perſon limiting is a void limitation. 


25. Ceſiy que truſt of a ſurplus has but a bare poſſibility, and 
cannot ſell it. Chan. caſes 208. Tr. 23 Car. 2. Ld. Cornbury v. 
Middleton. Arg. per Wild J. 211. contra. 

26. Specific legacy cannot be given or granted by ſuch legatee 
till executor's aſſent is had to ſuch legacy. Nor perhaps will exe- 
cutor's aſſent after the grant have ſuch relation as to make good the 
grant precedent. Went. Off. Executor 28. 

27. Ceſty que truſt of a term, on his wife's joining in a ſale of 
part of her jointure, by deed directs and appoints, that his truſtees, 
after his and his wife's death, ſhould aſſign the reſiduc of his term 
to his wife's daughter when ſhe ſball be 21 or married after the death 
of her father and mother. The daughter being married, ſhe and 
her huſband, in the life E the ee and mother, aſſign to the 
plaintiff. Per Cowper, K. ſuc 
though no reaſon for it, if res integra; but it may be releaſed; and 
diſmiſſed the plaintiff's bill, but without coſts. Mich. 1706. 2 
Vern. 563. Thomas v. Freeman. 

28. i000l. charged on land was bequeathed to D. payable at 
her age of 25 years. D. married to J. T. and ſhe and her huſband 
before her age of 21 Hane the ſaid IoOO l. to M. and afterwards 
D. attained her age of 25. This was held a good aſſignment, and 
that it being of a perſonal thing, an aſſignment by the hutband 
only had been good, and her joining, though after age, had been 
immaterial, 2 Wms's Rep. 601, 008. Trin. 1731. Duke of 
Chandos v. Talbot. | 


for a valuable conſiderution. 23 Wms. Rep. (608) Trin. 1731. Duke of Chandos v. Talbot. 


(N) What 


a poſſibility is not atlignable, 


But were 

it not in 
ſtrictneſs to 
operate by 
Way of 
atſignment, 
yet 1t would 
be g22d as an 
Agreement, 
eſpecially 
when made 
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Co. J. 509. , 


(J) What Thing may be granted. Poſſibility. 


* E. 152. [ 1. II a man acin:uitdges a ſtatute of 2000 l. to A. and aſter 
1 leaſes land 0 ber; and after leaſes th 

= ku eaſes nd for 21 years to another; and after leaſes the 
land to another for o years to commence immediately, and after the 
land is extended upon the ſtatute at 537. per ann. during this ex- 
tent the /ef/ze for qo years may grant over his intereſt of go years, 
though the extent be till damages and colts levied, which may be 
after the go years ended. For this extent is but as a leaſe, and by 
a reaſonable conſtruction it will end before the go years. Mich, 
31 and 32 Eliz. B. R. dubitarur, between Codec, plaintift againit 

Oliver and Evans. t 
[ 2. If a man, poſſeſſed of a leaſe for years deviſes the benefit of 
8. C. contra. it 10 A, his feme for fix years, and that if J. his fon comes home, he 
1 Roll. 916. pal have the 5 of the term, and if he dee net come home within 
WES 54.6 years, then M. ſhall have it till F. does come home. . cannot 
deviſe this poſſibility which he has within the fix years; for it is 


not any intereſt before the fix years paſt. Mich. 16 Ja. B. R. 


adjudged between Shreeves and Wrottam.] 
[ 76 ] [ 3. If a man grants a rent-charge in fee by indenture, aud 
+ And if ao covenants to levy a fine of the land out of which it iſſues, to the ule 
fufficient of the indenture, that is to ſay, that if the rent be arrear at any 


OY can day of payment, &c. and + then diſtrain upon the land, or the 


be found G . g ; , . 
uon the diſtreſs be replevied, then it ſhall be lauſul for him to enter into 


1 the land, and retain it till ſatisfaction of the arrearages; and after 
any rc» he levies a fine accordingly, and after the grantee grants over 


N p und- 


breach or the rent to another. in fee; the aſſignee ſhall have berefit of this 
— ng penalty, ſo that he ſhall enter into the land and retain it by this 
el "2P- fine and covenant; for though this was but a poſlibility, yet it 


pen to be 
made that Was annexed to the rent, (as a penalty upon an annuity or rent) 


then, c. and the rent upon which it was annexed is well transferred. 


* J. 510. Ergo. Mich. 16 Ja. B. R. between Havergil! and Hare over- 
ruled * per Curiam and not ſuffered to be argued; for they ſay it 

* Fol. 49. was clear, Hill. 9 Car. B. R. this was agreed per Curiam in the 
Caſe of the Earl of Kent and Steward. ] | 

ch. c. [ 4- If A. ſeiſed in fee of the manors of D. and S. levies a fine to 
355. 8. C. B. of both manors in fee upon a purchaſe made by B. of the manor of 
D. and the manor of S. intended 1 a ſecurity for the purchaſe of 

the manor of D. and the uſe of the manor of D. is limited to B. 

and his heirs, and of the manor of S. ts the uſe of A. and his heirs 

till evitiion made of the manor of D. by A. S. the wife of A. and 

2 ſuch eviction to the uſe of B. his heirs and aſſigns till they 

all be ſatisfied with the profits of the land for the damages received 

by the evitiion, and then B. . A C. of the manor of D. and after 

A. S. enters into it and evicts C. In this caſe no uſe ſhall ariſe 

to C. in the manor of S. Becauſe it was a contingent uſe, which 

ought to ariſe to B. his heirs and aſſigns in point of imitatian, 


which is not aſſignable cover before it happens. Hill. 9 Car. B. R. 
between 


Grants, | 76 


between the Earl of Kent and Steward adjudged per Curiam upon 
a demurrer. Intratur. Hill. 8 Car. Rot. 335. | 

g. Grant of the reverſam of the tenant in tail made by the donor Put if tus 
is good, Br. Grants, pl. 100. cites 12 E. 4. 2. e land te 


| them, and to 

the leirs-of one of them, he who has the fee can't grant his rever/iong for it is not a Teverſion ; but 
ty feof rent made by him, the fee hell pafs. Ibid. uad if a man makes a fooff ment in fe- 
vpn conditions, he Can't gan his condition Over, neuter can he grant, that when the condition i5 bv ken, * 


{all remain 40 a firunget . 


(N. 2) Good. In reſpect of the Eſtate of the 


Grantor. 


I. 1 AND is givyh to A. for life, remainder to B. for life, re- 
4 mainder to the right heirs of the [aid A. there A. may give 
or forfeit the fee ſimple, though it be not veſted in him during the 
meſne remainder ; quod nota. Br. Done, &c. pl. 55. cites 24 E. 
3. 70. . 15 25 | | 
2. Aſſiſe of common in 120 acres of moore and heath againſt F. . 
with all manner of beaſts at all times of the year, aud be ſhewed a 
deed by which A. granted the common to C. and M. his feme, and 
the heirs of G. which G. had iſſue B. and died, and B. granted to 
him the common, and fhewed the one deed, and the other. And 
the defendant ſaid, that the land put in view is only 60 acres, and 
of which A. was not ſeijed unleſs of five acres at the time of the grant, 
nd that B. had nothing in the common at the time, &c. and the 
plaintiff was forced to anſwer to the one plea and the other; the 
a(fife faid that A. was ſeciſed of 60 acres, and that B. was ſeiſed / all 
the paſture after the death of C. at the — AV. the feme of G. 
and granted to the plaintiſf by which he was ſeifed, and now MM. is 
dead, and prayed their diſcretion, and the plaintiff prayed judg- 
ment; per Finch. in aſſiſe of novel diſſeiſin ¶ an ouſter be not con- [ 77 ] 
feſfſed, they ought of neceſſity to inguire of the 2 and diſſeiſin, 
and 'tis found that B. had nothing, &c. and therefore the plaintiff 
was not ſeiſed, for the grant to him was void. Per Wich. B. had 
it in rever/ion at the time of the grant, and therefore his grant was 
good. And after, by reaſon of the opinion of the court, the 
plaintiff was nonſuited. Br. Aſſiſe, pl. 346. cites 37 Aſſ. 14. 


(O) What ſhall be a good Limitation of a Chattle, 
and the Extent of it. 


L 1. I F a man ſeiſed of an advan in fee grants the next avoid- Cro. C. 
ance to B. and his aſſigns, durante vita ipſius B. ita quad 505. &. C- 

liceat ditto B. & A. & gnatis ſuis durante vita ipſius B. to preſent . 

at any time when it becomes void. This is a good limitation of 

this grant, ſo that if B. dies before the church becomes void, the 

grant is determined; for this appears to be the intent of the par- 

ties, and all one as if he had granted it, if it falls during his m 

| «all 
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and ſuch limitation may be made upon grant of ſuch chattle, which 


is derived out of a real thing, and carries an intereſt of a real thing. 
Tr. 14 Ja. B. R. between Hide and Man, adjudged upon a ſpecial 
verdict in a writ of error upon a judgment in B 

pedit, and this was fo adjudged in B. per Curiam and the court 
{aid tnat this differed from a perſonal thing, as a horſe, which can- 
not be granted during the life of the grantee. Intratur Tr. 12 
Car. Rot. 360. B. and in B. R. P. 14 Car. Rot. 467. But note, 


that Barkley and Jones ſaid, that peradventure there would be a 


diverſity, it a man poſſeſſed of a next avoidance grants it to 


another with ſuch limitation, if he ſo long liye. But it ſeems that 
it is all one, being once derived out of a franktenement. ] 


(P) What ſhall be faid to paſs" by the Grant. 


Grant limited in Law. [By Words explaining 


the Intent. ] | 
Hob. 304, [ I. 1 F the king grants to a prior that he ſhall have all the poſ- 
1 ſeffeons of an abbot in time of vacation ad ſuſtentationem 
prioris & monachorum; advotuſons will not paſs by this grant, be- 
cauſe they cannot be for their faftenance. 39 E. 3. 21. b.] 

[ 2. If a man leaſes eight ſeveral tenements in D. by ſeveral 
legſes, and after by deed recites ſeven of the ſaid leaſes, and grants the 
reverſion of them to another with all his lands, houſes and edifices in 
D. not having any other lands, houſes or edifices in D. except 
the ſaid eight tenements; the rever/ion of this 8th tenement, which 
was a will, ſhall paſs by this grant, though all the other leaſes 
were recited, and not this; for the other words have not any other 
colour of ſatisfaction without it. Mich. 15 Ja. B. R. adjudged 

upon a ſpecial verdict between _— and Giles. 
CroE. 4:6. [ 3- If a man ſeiſed of a houſe in N. in the county of Oxon, and of 
658.S.C. three meſſuages and certain land in I, in the county of Hertford, 
—See (T) leaſes the three * meſſuages in I. to J. S. for years, and after de- 
HH je — %s to another his houſe with the appurtenances in N. in the 
*Fol. 50. county of Oxon, and all other his lands, meadows and paſtures in 
I. in the county of H. In this caſe the reverſion of the three 


—A. has a meſſuages ſhall + not paſs by this deviſe, inaſmuch as he has made in 


heuſe and the deviſe a difference between the land and houſes. P. 41 El. 
Jndin . R. between Ever and Heydon. ] 


Oxon, and 2 : 
houſe in Berks. A. conveys all his lands and houſe in Berks to J. S. and alfo all his lands in 


Oxon. Adjudged that his houſe in Oxon ſhall paſs alſo though not ſo expreſsly mentioned as his 
bouſe in Berks. Cited by Noy. Hill. 3 Car. B. R. Palm. 497. as Ever's caſe, — als. Heydon's 


als. Ever v. Heydon. 


ul 78 ] [ 4. If a man by indenture leaſes the ſcite of a manor in Mid- 
| dleſex, and 20 acres of meadnw, 10 acres of paſture, fix acres of wood 
parcel of the ſaid manor, cum omnibus proticuis ac commoditatibus 
eidem manerio pertinentibus, habendum & occupandum manerium 
predictum for years, and in the indenture is a covenant of the 


part of the leſſer, that he will find the /teward of the leſſor meat 


and 


in a quare im- 


Grants, 


and drink and horſe meat at the time waen he ſhall come to the 
manor houſe to keep courts there for the leſſee and his ſucceſ- 
ſors. This is a leaſe only of the demeans, and not of the intire 
manor. For the intent appears by the covenant. Paſch. 40 El. 
B. dubitatur between Ayre and Joiner. ] | 

[ 5. If a man 7: ſeiſed in fee of a parcel of land called Parkeh:ll, 
containing in itſelf 60 acres, and divides it into three parts, and 
leaſes one part of it to A. for years, and after, during the term, leaſes 
to B. by ſuch words, ſcilicet, two parcels of Parkhill containing in 
itſelf bo acres of land, for years, though all the three parts do not 
exceed 60 acres, yet only two parts ſhall paſs by this grant; for 
the intent of the grant appears to be ſuch, and ſo the leſſee ſhall 
not have any writ of covenant for the other third part. P. 6 Ja. 
B. per Curiam between Loyd and Petley. ] | 
T6, Wa mar ornts a meſſuage, called Falſtalfe Place, prout 
undigue includitur aquis. By theſe words the ſoile of the mates, in 
which the water is, ſhall paſs. P. 9 Car. B. R. per Curiam re- 
ſolved upon a trial 6 between Stint and Morgan. ] 

[ 7. If a man ſeiſed of a manor, whereof certain wood, called D. 
S. and V. and other lands are parcel, bargains and ſells omnia illa 


Mo. 880. 
S. C. Hob. 
168. S Us 


boſcos, ſubboſcos, maeremia —— tunc ſtantia, creſcentia & exiſtentia in 


& ſuper toto ills manerio predicts videlicet in & ſuper copicia ſua 
five boſco vocato D. & in & ſuper boſco ſuo vocato S. & in & 
ſuper boſco ſuo vocato J. In this caſe, this word videlicet does not 
reſtrain the general grant of all the woods upon all the manor, but 
ſhall ſerve only for explanation, and not reſtriction. Hobert's 
Reports 229. between Stukely and Butler. ] 

[ 8. If a man grants his manor of D. in the county of M. if the 
manor extends into this county and another, yet no more ſhall paſs 


than is in M. 9 E. 4. My Reports. 14 Ja.] 


H. 4. 27.— pl. 59. cites 9 E. 4 6. 17. S. P. But makes a quzre, if it had been c 


Pr. Feoff- 
ment de 
terres. pl. 
55. cites 7 
m pertinentits, 


— o if it extends into 4 vills, viz. A. B. C. and D. and he gives his manor in A. B. and C. 


that which lies in D. does not paſs. Br. Done, pl. 26. cites 5 E. 4. 103: 


Br. Grants, pl. 88. 


cites S. C,—5S. P. Br. Grants. pl. 25. cites 7 H. 4. 4q1,——Cn:ra if he grants the manor of D, 


th the appurte nuuces. —_—_— | | 


9. But if a man grants his manor of D. in the county of M. 
and all other his land in England, parcel of the ſaid manor; all the 
manor ſhall paſs, though parcel! be in another county. My Reports. 
14 Ja. per Curiam. ] 

[ 10. If the King ſeiſed of the rectory 7 King's Mood, in the 
county of J/ilts, and alſo of the tithes 4 eſelden Grange, as of a 
portion of tithes in the county of Glouceſter, aptertaining to the ſaid 
rectory, and he grants his rectory of King's Wood in the county 
of Wilts, and all his tithes gm to the ſaid rectory; the ſaid 

portion of tithes of the ſaid Grange ſhall not paſs by thoſe general 


words; for the words ſhall have the fame limitation, by con- 


ſtruction in law, as the firſt words have, that is to ſay, all his 
tithes appertaining to the ſaid rectory in Wilts. Mich. 17 
Ja. B. R. per Curiam upon evid. at bar, between Poole, and 
Cox. | | 

L 11. If a man grants all his land, which he had by deſcent from 
4 6 . n his 
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Grants, 


his father, in D. that which he had of the part of his mother 
will not paſs. 31 Aſſ. 7. admitted by iffue.-] | 
[ 12. If + man ſeiſed of the manor of Gargret, and of 8 yard- 
lands in C. gives the mriety of the ſaid manor, and alſo 8 yard- 
lands, and aiſo all other lands and tenements in C V have and to 
hold the faid moiety, and all the premiſſes, Sc. upon condition to enter 
ints the aforeſaid moiety, and all the premiſſes, Sc. By thoſe words, 
only a moiety of the manor ſhall paſs, and not all the manor, 
Becauſe in the premiſſes, habendum and condition, a moicty is 
named, and ſo the intent is apparent, that only this ſhall paſs, 
Dubitatur. Mich. 5 Ja. B. R. between a Mile and Evans. Mich, 
8 Ja. B. this cited to be adjudged in B. and B. R.] | | 
13. If a man leaſes for years al! his lands which he has in 

D. [adding] all which be has by grant of sf. S. The land in D. 


ſhall paſs, though he has them by other tikle. M. 7 Ja. B. per 


2 Juſtices, between Savin and Brown. | 
[ 14. If a man has land in D. and S. which his father had by 
deſcent and purchaſe, and grants omnia teres & tenementa in D. 
& S. & modo in tenura F. S. Oc. vel aliquorum aliorum, & que 
D. & als; the land in D. and S. in 
the tenure of certain men, which his father had by deſcent, and 
not by purchaſe does not paſs, For all is but one ſentence which 
limits the grant, aild there being other land alſo to ſatisfy the 
rant. M. II. Ja. B. adjudged between Kingſton Clay v. 
arnaby. | 
[1 rg 1 a man ſeiſed of the priory of Wells, and diverſe lands, 
&c. pertaining to it, grants to another mnia terras & hereditamen- 
ta of the ſaid priory, which lie in the city of Wells, and within the 
liberty and ſuburbs of the ſame city, though the prior was ſeiſed of 
mills, under one roof, and a certain rivulet run between the ſaid 
mills, yet if ane 2 mills be within the city of Wells, and the 
other out of the city and liberties, both ſhall not paſs, but only that 


which is within the city. H. 37 El. B. R. adjudged in the grant of 
the king, (the which, as it {cems, is all one with the grant of a 


common perſon.) |] 


16. If a man grants 20 l. rent charge to anather iſſuing out of 


the manors of E. C. P. and F. and the meſſuages, lands, tenements, 
and hereditaments of the grantor, /ztuate, lying, and being in the 
pariſhes of E. W. and C. in the county of Kent, or elſewhere in the 
ſaid county, to the ſaid manors, or any of them any how belonging or 
pertaining. This grant ſhall not charge any land, but the manors, 
and not any which is not parcel, or belonging to the manors ; for 


the ſentence of the houſes, &c. is not y_ videlicet, all 


houſes, but indefinite, and fo no general including, and the word 

(or) without (or elſewhere) cannot make a perfect ſentence, 

* ng the words antecedent) M. 3 Ja. B. R. adjudged between 
one and Crofie., ] | | 


[ 17. If the king grants to the Ld. Wentworth, the manor of 
Stepney, and 4ʃſ all our marſhes of Stepney in Stepney, and all lands 


and tenements &c, in Stepney, and elſewhere to the — manor belonging. 


In this caſe, Pepper's marſh in Stepney 
| Not 


paſs, though it is 


Grants. | 
not . parcel of the manor, and the words [and elſewhere,] refer 
only to the manor, and the expreſs general mention before, 
of all his lands in Stepney, ſhall not be confounded by this 
ſubſequent clauſe, Mich. 3 Ja. B. R. cited per Coke to be 
adjudged, ] 

[ 18, It the king has the manor of S. and M. in S. and both late 
parcel of the abbcy of St. Albans, and he grants the manor S. and 
all his lands in S. aforeſaid (this was at large called Stanbridge) and 
all his «ther lands in S. or elſewhere, to the {aid manor late belonging. 
In this cafe both manors ſhall paſs, and the e/f-where is a ſeveral 
and diſtinct clauſe by itſelf. 22 El. Rabotham's caſe in the Court 
of Wards adjudged, cited per Coke. MI. 3 Ja. B. R.] 

( 19. If a man /eafes to B. Black Acre for 20 years, to commence 
at Lady- Day next enſuisg, and after Eaſter enſuing, he recztes, that 
whereas he had leaſeFto B. Blackacre for 20 years, to commence at 
Eaſter laſt paſt, he grants the reverſion of it, &c. Though here he 
mittakes the commencement of the leaſe, yet for the precedent 
certainties, that is tyWſay, of the leſſee, land, and number of 
vears, it is a good grant. M. 14 Ja. B. adjudged, Caſten and 
Withies. ] 

[ 20. If a man has lands in the vill of M. called A. and B. and 
he leaſes all thoſe lands in M. called A. and N. or by what name or 


Hoh. 122, 
8 
Fo. 52. 
— 


title ſoever they be called; the land called B. does not paſs ;. for 


this word (theſe) reſtrains it preciſely to the name. P. II Ja. B. 
per curiam upon evidence at the bar, between Sir Edward Belling 
and Sir John Shirley. ] 

( 21. If a man /eafes his land by certain name, as Blackacre, 


in the pariſh of Mary Loades, in the city of Glouceſter, his 


land which lies in Mary Loades {ſhall paſs, though it be not 
in the city of Glouceiter. Becauſe there a certarnty before ex- 
preſſed. b. 15 Ja. B. R. per Curiam upon evidence. Robinſon v. 
Butler. | 
22. If the lord licences bis copyholder for life to leaſe Blackacre 
in the tenure of J. S. for 5 years, whereas Blackacre is not in the 


| tenure of J. S. but in the tenure of the copynolder himſelf; yet 


this is a good licence for the copyholder to leaſe Blackacre, 


inaſmuch as there is a particular certainty by name before. Mich. 


15 Ja. B. R. adjudged upon a ſpecial verdict, between Walliſon 
and Bambridge. ] | 

[ 23. If a man grants a rent to B. out of all that manor of D. 
in the pariſh of S. and out of the land in M. where nothing of the 
manor or land lies in S. or M. and though this be granted out of 
(all that) which is a relative, yet it is a good grant out of the 


manor, in caſe of a common perſon. Hill. 8 Car. B. R. adjudged, 


per Curiam upon a ſpecial verdict, Ledbater and Mantell. 

24. If a man leaſe to another the meadows in D. and S. con- 
taming IO acres, and in truth the meadows in D. and S: contain 20 
acres, yet all the 20 acres ſhall paſs. D. 6and 7 E 6. 80. 56, ] 
25. If a man leqſe 47 acres of meadow near F. wheresf 15 lie 
in D. and 20 in E. and 15, in F. and in truth a!l lie in F. whether 
all paſs, dubitatur, D. 6 and 7 E. 6. 80. 57. ] 
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I. 26. If a man ſeiſed of a rectory appropriate of the pariſh of 
D. grants ts B. divers particular lands, being glebe, and the tithes 
of divers particular lands, with theſe general words, with ail and 
ſingular profits, commodities aud advantages, tithes peronal and pre- 
arab, whatſoever they be or fhall fortune to be, belonging or apper- 
taining in any wiſe to the ſaid A. as parſon appropriate of the faid 
pariſh, as the tithes of pig, gooſe, lamb, woe, mils, calf, fiſh, ſtvans, 
words, and all other tithes whatjzever ; and alſo all the tithes of 
the ſaid glebe, (before granted) with all and ſingular the appurte- 
nances, all which lately were in the occupation of one Margaret 
Peytse, widow, deceajed, and all ciher their rights, intereſt, title, 
commodities and profits in and to the fame, which to the ſaid A. 
doth belong, as parſen, Oc. though it docs nog appear, that Margaret 
Peytoe had the poſſeſſion of any of the tithes appertaining to the 
rectory; (for it was not found by the jury that ſhe had,) yet all 
the tithes ſhall paſs which appertain to the rectory; for the words 
(all which laſt were, Oc.) are words of ſuggeſtion or affirmation, 
and not of reſtriction or limitation; becaute the ſentence is per- 
fect before, and this commences in a new ſentence, and not part of 
the firſt general ſentence. Tr. 15 Car. B. R. * between Swift and 


os 


Aiers, adjudged per totam curiam upon a ſpecial verdict. Intratur. 


Trin. 12 Car. Rot. 426. ] 

27. And to it was held in the fame caſe per totam curiam that 
if it had been found, that Margaret Peytoe had the occupation of 
any particular tithes, but not of all appertaining to the rectory, yct 
all had been paſſed by the faid grant for the reaton aforcſaid. ] 

[ 25. If A. * the grandfather be ſeiſed of lands and tenements, 


calizd Heathers, and of other tenements called Bakers, and of other 


tenements c«i/ed Fixes, all being in B. within the manor of C. and 
by his lait will deviſes 10 G. his wife all his tenement and back- 
| inde, containing by eſtimation 2 acres, called Mixes in B. for her 
life, and dies, and after B. his ſon and heir covenants by inden- 
ture to an jeiſed of thiſe mefiuages, lands and tenements in C. 
commonly called or known by the name, and names of Hes, 


alias IV ichs, alias Il es, his Heathers and Bakers, or by any of 


thoſe name er names, or by any other name or names whatfocucr, 
which were the inheritance of the ſuid A. who is dead, and hich 
zwere by him aſſured, granted, or conveyed, to or for the uſe of the ſaid 
G. or were giben or bequeathed to the ſaid G. Ly the laſt will of the 
aid A. and which now are in the tenure or occupation of the ſaid B. 
to the uſe of himſelf for life, and after to the ute of E. his 
wife, &c. In this caſe, there not being any tenement called Wickes, 


his Heathers, or Wicks, his Bakers, but one tenement called Heathers, 


and another called Bakers, and the faid tenement called Wicks 
deviſed to G. as is aforeſaid, nothing ſhall paſs by this covenant, but 
only the tenement deviſed to G. For it was not the intent to pals 
ſeveral things, but only one thing, which had ſuch ſeveral names, 
with alias digi.“ And when the words are with a relation, all fl e 
which were deviſed by G. no more ſhall paſs than thoſe; for this 
limits the general words, Irin. 13 Car. at Serjeant's inn, reſolved 

5 =: per 


Grants, 


per the 3 Chief Juſtices, ſcilicet, Brampſton, Finch, and Dam- 
port, upon reference to them out of the. court of wards. This 
concerns Mr. Hanberry of the county of Southampton. |] 

[ 29, If a man ſeiſed of a meſſuage and farm, called Ry-ke's 
farm, in D. and of other lands in B. not parcel of the faid farm, 
demiſes all to J. S. for life, and ajter, by ather doed makes a demiſe 
by theſe words, he demifcs all that hir farm, meſſua ges, lands and te- 
nements, ſometimes call Rocke's farm, or by what other name or 
names frever the ſame be called, now or late in the tenure or occupa= 
tion of J. S. or of his afſiznees or aſſigns, and all buildings, gardens, 
orchards, meadows, paſtures; lands arable, woods, and under- 
woods, ways, waters, and commons, aud ether the appurtenances 
thereunto belonging univerſally, in as large and ample manner as 
the ſaid F. S. holdethywr at any time hath holden the fams, habend* 
for 21 years, &c, In®this caſe, lands not parcel of the farm ſhall 


_ paſs, as well as the farm; for though there be a particular (ſcilicet 
pr m; 8 9 | 
Rooke's farme) mentioned, yet there are alſo general words of 


lands and tenements ned together With the particular farm, and 
therefore the words, er by what name or names the ſame be called, 
will refer as well to the general words, ſcilieet lands and tenements. 
as to the particular farm; for the word (fam?) refers to all before 
mentioned, and all are bound and circumicribed by the ſubſequent 


words, [| new or heretofore in the tenure of F. S.] fo that what land 


was in the tenure of J. S. was intended to paſs, be it part of the 
farm or not. Mich. 24 Car. B. R. between Yaughan and Long- 
ville, adjudged upon a ſpecial verdict per curiam. Intratur. 
Trin. 23 Car. Rot. 1629. Another cauſe of the judgment was, 


becauſe it is not found, that the farm was called Rooke's farm, but 


there not being any farm called Rooke's farm; the general words 
are only of effect and material in the grant. 


[ 30. If there be in the county oi Somerſet the vill of Street, ev 2 $0, 
1 . I os 


and the vill of Walton within the parich of Street, and a man 


ſeiſed of land in the will of Street, and of other land in the vill of 


Il alton, all within the pariſb of Strect. And he bargains and ſells 
all his land in. Street, and covenants to levy a tine, and levies it of 
lands in Street, and no mention is made in the indenture, nor in 
the fine of Walton; the lands in Walton ſhall not pals, becauſe 
when Street is named generally, it is intended a vill, as well in 
grants as writs and pleadings. Trin. 4 Ja. B. R. adjudged be- 
tween Stoke and Pope. ] | 

[ 31. So if he leaſe all his land in Street; the land within the 


vill of Street only ihall paſs, and not the land in the pariih, 


* N by Street generally, is intended à vill. Contra H. 39. El. 
R. J | 


[ 32. If there be the pariſh of Rode, and allo the wills of Rede, lo. 110. 
and Harkwell in the ſame pariſh, and the king is ſeiſed of the S. C.— 2 


manor of Hide, and alſo of the fithes of the pariſh ot Rode, and 2 CE 


82 | 


ouly, that it was ence in the tenure of one RC s; which may * be * Fo. 54. 
true, and yet not called by the name of Rooke's farm; and then — 


rants the manor of Hide in the pariſh of Rode, and allo all b:s tithes name of 


in Rode, late belonging to the monaſtery of St Fames, (which is true) Sir ts. Far- 
| | | mer's cates 


t1 2 in 


pl 
* 


Grants. 


in this caſe the tithes in Harkwell ſhall not paſs, but only thoſe 


which are in the vill of Rode; for Rode, mentioned in this clauſe, 
ſhall not be intended the pariſh before mentioned, but a vill, P. 
41 El. B. R. adjudged in writ of error, between Whites and 


Farmor. ] 


Cro. F. [ 33. If the king grants to another all waif5, within his manor . 


462 S. C. gf D. he ſhall have all waifs which ſhall be in the lands of the 
ranktenants in fee, as weil as of the others; for all is parcel 
of the manor, and no prejudice is by it to the tenants. P. 38 El. 
B. R. in Higham and Beaſt's cafe. ] 


Cro. E. [ 34. But otherwiſe it is of a grant of a free warren; for the 

462. S. O. king cannot by his grant fo charge the free tenants. P. 38 El. 
© a | | | ö | 

Cro. E. [ 35. If a vicar be endowed of the third pt of all the tithes, com- 


462.5.C ing and growing within the manor of D. in ſuch pariſh, the vicar, 
by force of this, ſhall! have the third part of the tithes of the 
frank-tenants, as well as of the copyhold tenants; for both make 
the manor, and no prejudice is to the teMnts by it. P. 38 El. 
B. R. adjudged between Higham and Beaſt. ] | 


6. It a man grants to another a common infra metas & bundas 


of the vill of D. and part of the will is ſeveral, and part waſt land 


and common he ſhall have common in the common land, but not in the 
ſeveral. Br. Grants, pl. 125. cites 14 Aſſ. p. 22. 

37. If a man grants common, bidungque averia ſua ierint, and. 
after he manure 100 acres of land, and then becomes poor, to 
that he has no cattle, yet the grantee ſhall have common in the 
ſame 1009 acres. But it a nan grants to me common quandocunguec 
averia ſua icrint, and after he has no cattle, there the grantee ſhall 
not have common, per Marten which was agreed; and per Babbing. 
If a man grants common threughout his manor, the grantee ſhall 
not have common in the land fown, nor in his garden, and if it be 
pro averiis furs in D. yet he cannot common but only with 

attle commonable, quod nota, And it a man grant common 
ubicungue averia ſua icrint, and after he puts his cattle in his garden, 
the grantee ſhall have common in the ſame garden. Br. Grants, 
pl. 5. cites 9 H. 6. 5 
238. If lord and tenant be, and the lord grants his ſeigniory for life 
unto a ſtranger, and the tenant attorns and dies without heir, and 
the grantee enters for e/cheat, he ſhall not have a greater eſtate in 
[ 82 ] the tenancy than he had in the ſcigniory; becauſe the tenancy 
cometh in lieu of the ſeigniory. Perk. S. 96. cites 5 E. 4. 3. 
A ſecond 39. During the voidance of a church, the patron grants 


grant of proximam nominationem, &c. cum prima & proxim. vacaverit, the 


froxima ad- 


wecatizis grantee ſhall not have this preſentation, but the next, D. 26. pl. 


void. D. 165. Hill. 28 H. 8. 


35. Pl. 29. 
an Marg. - Mo. go. | | 
® Woods 40. Leſſor bargained and fold to the leſſee all * woeds and under- 


— 04s in and upon the premiſſes, and that it ſhould be lawful for leſſee 


grebens is cut and carry away the ſame ai all times during the Th per 
| | 3 Ul, 


10 


me 
Pr 
of 

V. 

4 

rum 
0 
colt, 

| tort 
Fac. 

| eleem 
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3 Juſt. contra Dyer; leſſee can cut but once, and per two againſt great tim- 
Dyer + hedge-rawes ſparſim do not pats, &c. See 3 Le. 547. 8 2 
3 Le. 30. Anon. | — 


Jo. 169. Hill. 3 Car. B. R. in caſe of Havwarp v. FUuLckER. Perk. 8. 116. —- 
7 Tlarnes and bed groves d nc. P 1 by the name of words in a zikt, not in an exception upon a lraſe · 
Br. Done, &c. pl. 14. Cites 14 U. 8. 2. per Pollard |. 


41. A. demiſes 15 houſes in E. to C. and names the 15 ſeveral 
tenants A. B. C. &c. A. enfeoffs D. of all thoſe 15 houſes in B. 
which A. demiſed to C. now in the occupation of, &c. and one of 
the occupiers names was mitted in the recital, yet the meſſuage 
paſſes. Mich. 32 Eliz. 3 Le. 235. Trapp's cale. | 
42. Bargain and ſale of woods &c. during life of the granter, 


under a yearly rent, is no leaſe, and paſſes but one cut. See And. 


7 lo. 15. 3 Le. 75 

43. Lands given fer the diſcharge of poor inhabitants of a pariſh 
of {iitcenths and taxes, with a prov:/o that the rents ſhould nat be 
to the diſcharge of gentlemen's lands of the pariſh, but of poor 
men's only, the defeidant being but a yeoman (though he had 
purchaſed fame of the gentleman's lands, and fought to have benefit 
of the gift) was yet not allowed. Toth. 185. cites 43 Eliz. Buggs 
v. Stumpner, 


44. King Henry the 8th granted omnes decimas noſtras grano- Cro. J. 48. 


rum, &c. in Bury Sancti Edmondi, ac omnes alias decimas quaf- 
cunque infra Bury predi?. quas eleemsſinaris monaſteri prædicti 
colligere ſolebat, adjudged, that the relation ought to be expounded 
to the ac omnes alias, and not to the whole ſentence. Trin. 2 


fac. Mo. 754. Baker v. Bacon. 


S. C. accor- 
dingly ; ſo 
that the 
firſt grant 
is not re- 
ſtrained by 
the quas 


eleemoſinarius, &c.— King H. 8. granted to J. S. the maner of. B. and all his lands in R. and 
elere in the couily ef Bucks dite munciio (brctant?, The words dicto manerio ſpectant, extend 


but to and in the county of Bucks, and do not reſtrain the words, and all bis lands 
are diſtinct by themſelves. Cro. J. 50. Dr. Atkins v. Longvill, 


45. A. ſeiſed of the manor of S. and oi other lands in fee in 
8. and of a term of years in other lands in S. gives, grants, 
bargains, ſells, enfeoffs and confirms to B. and his heirs the manor 
by ſpecial name, and the other fee ſimple lands by ſpecial name, and 
by general words all cher my lands and tenements whatſoever 
in S. The court was at firſt divided; but afterwards it was by 
all adjudged, that the term paſſes not, by reaſon the habendum 
was to B. and his heirs, fo that the intent was apparent, that 
nothing ſhould paſs but what the heir might take, Mo. 832. 
Edwards v. Denton, 


in B. which 


Godb. 183. 
S. C. ſays, 
that A. 
covenanted 
in the in- 
denture, 
that he was 
ſciſed of the 
premiſſes 
in fee 
(which was 
left out in 
the verdict. 
and that 


the court was divided. Trin. 10 Jac, and ſo leaves the caſe a quiere.) 


46. Demiſe, grant, and to farm let, all his woods and trees ; 
adjudged, that no property paſles in the trees by theſe words, 
though there were words with liberty to fell and ſell; for thoſe 
words make no grant of property. Trin, 10 Jac. B. R. Mo. 831. 
billingley v. Hercy. | | | | 


47. A. demiſed a garden plot to B. for 30 years, during which 
leale he leaſes it to C. for years, the firſt leaſe expires, C. erects 
| = 2 3 horſes 


2 Buls. 5. 
S8. C. but 
the words 
there are, 
with li- 
berty to fell 


and cut down, 


and there is no mention of the word ſell. 


83t | Grants, 


3 houſes on part but other part remains as garden plot, during this 
leaſe, he lcaſes to D. by name of @!/ that piece of ground or garden= 
Plot late in the tenure of B. aud now in PDeſſian of bt reſolved, 
that the houſes ſhall pats. Mich, 20 Jac. B. R. Palm. 319. Burton 
1 v. Brown. 

4 [ 84 48. A. was a cefy holder for life of one of the king's manors, 
paying 15 5. rent per annum, the king granted to W. R. inter al. 


2 ve OO "I OD OE as 5 * * 
en b 
pe 


amnia mejſuagia, terras, tenementa, readttius, re verſiones, bee & 
hereditamenta fua in manerio predicto, vz. fatum illud annualem 
; redditum quindecim joitdorum & alia jervitia exeuntia de terris A. : 
(and fo diverie other rents of other copyholders) ac totum illud ˖ 
mieſſuagium ſex virgatas terre in maneris prevditts de D. in tenura : 
J. D. Habendum, Sc. ona prædicla meſſuagia, terras, tenementa, F 
redditus, reverfiones ſecrvitia & hereditamentYgn D. predict. to the } 
ſaid W. R. and his heirs, per tot. cur. the land of the copyholder | : 
is not conveyed by this patent; for here is u land granted, but 1 
the rents and ſervices of A. which is intended freehold, and there | 
being no ſuch, the grant is merely void. Mich. 1 Car. Cro. C. ci 
21. Caſtle v. Hobbs. | : 
49. Licence to bunt and ill deer does not give the deer. Lat. 5 
270. Mich. 2 Car. in caſe of Sacheverel v. Dale. 
50. If one that has ſeveral fiſhing, grant liberam piſcariam, 'fo 
the grantee has free-Hſhing with the grantor ; but if he grants 10 
piſcariam ſuam without ſaying more, the intire piſchary paſſes. Pl 
2 Sid. 8. Mich. 1657. B. R. Alderman of London v. Haſting. {h 
51. Cuſtodiam parci & arborum vente profiratarum; the trees ti. 
do not paſs; but had it been cuſtodiam parci & arbores vento is 
proſtratas, grantee might take wind-falls, Hard. 307. Mich. 14 Cat 
Car. 2. Scacc. in caſe of Walter (Sir William) v. Travers.— = 
my HA... | | fon 
52. Grant of lands and mines, and there are mines open; the plea 
mines open only. pats. 2 Lev, 185, Hill. 28 & 29 Car, 2. B. R. "OM 
Aſtry V. Ballard. and 
Car 
; a | | © 
Sec (P) (P. 2) * Soil paſſes. By what Words. 1 
pl. 6. (Z) | Ibid 
1 1. N OTE, that it was faid, that if a man grants to another for þ 
E. 2) Pl. 2. to dig turves in D. in 100 acres of land there, and to meſ2 
> brook b. Any away at will, by this the ſoil paſtes, fo that if he be ouſted he 
24. cites {hall have aſſiſe of the foil, which is not law; for the grantee may . 8 
S. C.—Ibid. bring aſſiſe of common of turves and recover, and not bring the =P 8. 
P1- 160. aſſiſe of the ſoil; quod nota. Br. Feoffment de terre, pl. 21. « 
cites 7 E. 3. . T | land 
& 3. P.— 7 cites 5 All. 9. . 
It mall not paſs the land, becauſe but part of the profit is given; for trees, mines, &c. ſhall not Pay 
paſs. Co. Litt. 4. b. | | 
Per Coke 2. A man ſciſed of lands in fee, by his deed grants to another PR. 
Gb. J-Roll. and his heirs the profits of thoſe lands, and makes livery ſecun- not g 
3. dum formam chartæ, the whole land itſelf does paſs, for what Warrei 
E. 3. is the land but the profits thereof; for thereby veſture, herbage, 3 Bals. 


trees, 


X 


) 
: 


00 
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trees, mines, and all whatſoever, parcell of that land, does pals, 
Ob. Litt. 4. b. 

3. The foil will paſs by the words of borllorie of falt, or of omnes 
boſcos ſuos, or of omnes b:ſcas ſuss creſcentes, or of 20 acras alnetty 
omnia prata ſua, omnes brueras ſuas, omnes JUncarias mariſcos ſuos, 
ruſcarias, flagnum, gurges, minera, er fodina plumbi, feuld courſe. 
Co. . b. 6. | 

4. But by the words ve/lura, or herbagium terre, the lands will Lern 


err £, OT 


not pals. . b. 5. a. 5. b. 6. e e 


- 


<e/\uram tem © for term of life, tis a grant of the land for term of life; for the veſture is the 


to change every year according to the lots, they have not a freehold, but only veſturam tertræ. 


Trin. 30 Eliz. Ow. 37. Anon. 
He that hath 4-r6age may incloſe but he that hath reaſenable herbage, cannot, Arg. Godb. 417. 
cites Kelw. 159. 
nough the owner of a park may diſpark it, yet he that has only the herbage of it, cannot. 
Arg. Godb. 419. cites D. 71. 


5. There is a difference between ve/tura and prima veſtura ; [ 8 5 ] 


for by veſtura perchance the ſoil pailes ; but by prima veſtura no 5p. 0 


{oil paſſes. But per tot. Cur. if the grant be de prima veſiura patſesthe 


u/que ad a day certain, as Lammas, Mich. &c. there the grantee foil in 8 
ö grant ot A 


ſhall have the foil alſo for the time, and feed or mow it; but where mon 
tis prima veſtura only, as ſoon as he has cut the graſs, his intereſt perton, but 
is gone. Paſch. 19 Jac. B. R. Palm. 174. Biſhop of Oxford's enge f 
5 : . 0 des not, 
Cale. | | and is but 
an intereſt in the firſt cutting or taking of the graſs. And all agrecd, that by prima veſtura 
em ſach a diy to ſuch a diy certain, the grantee ſhall have the foil, and mow or teed it as he 
pleafes. Cited by Sir Francis North. Arg. Vent. 393+ as a caſe Paſch. 19 Jac. between 
Collins and Biſhop of Oxford. Properly, unleſs other matter be hew to prove the contrary, 
the freehold is in him, that has the firft tonſure; for that is the myſt beneficial part of the year, 
and thoſe, who have the after paſture, have but the profits in nature of common. Paſch. 10 
Car. B. R. Cro. C. 362. Ward v. Pettifer. 


6. Separalis biſcaria will not paſs the ſoil. Co. Litt. 4. b. 
Livery made ſecundum formam chartz cannot enlarge the grant. piſchary, the 
Ibid, ſoil paſſes ; 


for by 40 E. 3. 45- monſtraverant lies of a piſchary, which implies, that it contains land and de- 
meſge; for otherwiſe diſtreſs cannot be taken in it, as is noted; Pl. C. 154. a. Dav. 55. b. 


But by 


grant of 


1 If a man grant aquam ſuam, the ſoil ſhall not paſs; but the Day. 55- b. 
piſchary within the water paſſes therewith, Co. Litt. 4. b. | 
8. If a man gives his woods, the ſoil paſſes; but if he leaſes his Sof a 
land of words. THE 4 manor. Er. 
land, except woods and underwoods, the foil is not excepted, but Grants, pl. 
pnly the trees. 14 H. 8, 2. 167 cites 
Ds | | 14 H. 8. Is 
9. A man has a warren, and makes a leaſe 3 the game, the ſoil Grant of a 
does not paſs. Mich. 13 Jac. Roll. R. 259. Rice v. Wiſeman, , e 


| | part does 
not paſs the foil. 3 Buls. 82. Rice v. Wiſeman.— Roll. R. 259. S. C.— If I have a 
warren in my land, and 1 demiſe my warreng excepting ihe foil, the ſoil doth not paſs; per Coke 


H 4 | 10. By 


3 Buls. 82. 


1. 
= 

1 
2 
F 
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10. By the leaſe of a weare, the ſoil paſſes; becauſe he cannot 
amend it without the ſoil; per Doderidge J. Roll. K. 259. cites 
E.. | 
f 11. Grant of the biſhop of Wincheſter to the corporation to 
build in the vacant places, and inhatlit there, is but a covenant or 
licence, and does not paſs the ſoil ; but the ſoil, and conſequently 
the houſcs, are the biſhops, though the grant be confirmed by the 
dean and chapter. Mich. 3 Car, C, B. Het. 57. Major and Com. | 
of Wincheſter's caſe, \ 


(P. 3) What paſſes by what Words. Words of 
like Signification, What Things or Intereſt. 


I. LEON grants, that leſſee ſhall have as great commodity of 1 
* the land, as leſſor might have had, yet leſſee cannot dig the 
land for a mine of cole or ſtone; becauſe 2 law forbids him to 5 
dig the land. Hill. 23 Eliz. C. B. Godb. 5. cites 17 E. 3. 
Br. Grants, 2. By a grant of all trees, apple trees will not paſs; yet if it be V 
pl- 1:0- of all trees, cujuſcunque generis, naturæ, nominis, aut qualitatis, then 
cites 14 H. J f 5 9 * 
8. 2, 2—8. they will paſs. Arg. Paſch. 3 Car. B. R. in cafe of Whittle v. hi 
P. Hob. 304. Weſton. Godb. 398. cites 14 H. 8. 2. | th 
3. A biſhop granted all his farms and hereditaments of W. in al 
W. in the county of Somerſet. In W. he had a reQtory, which Se 


extended into the county of D. Per Cook a counſel, the word 
[farms] does not paſs the rectory, unleſs the rectory was in leaſe 
before; but he agreed, that [hereditament] is ſufficient to pals the 
rectory, and becauſe the rectory extends into Devonſhire, it ſeems, 
that ſo much, as lies in Devonſhire, ſhall not paſs by the grant, 


Mich. 24 Eliz. Mo. 176. Robert's caſe. | I. 
[ 26 ] 4. A. grants to B. medietatem manerii de C. and 8 rood of ground 
Sex. in C. and moreover all other lands and tencmenis in C. per Popham, a 
905. Mich. only a moiety of the manor paſſes, But per Gawdy, Fenner, and fat 
1 bn 855 Yelverton, all the manor pas es, and the jury found accordingly. fat 
Ea Noy. 49. Moyle v. Ewer. | of 
A. granted the moiety of the manor of C. and all his landi in C. it was urged, that that extended but ſixt 
to other lands, not parcel of the manor of C. aid no to paſs the whole manor, and if he had : 
not any other land, thoſe words were void, and of that open was Popham. Ibid. fays, this 12 


was in regard the deed was old, viz, in the 3 H. 7. by which A. claimed, and on which a 1en; 
of 35. 4d. was referved; and the whole manor of the grantor had been enjoyed under that gra 
grant, and the onginal grant expreſſed a moicty, becauſe the original grantee had a manor in | 7 


that vill, and the prior (the firſt grantor} another manor, which perhaps were anciently but d 
one manor, and divided after; and tothe manor of the prior was called the moiety of the manor. one 
For theſe cauſes, Gaudy and the other juſtices l. eld, that the entire manor ſhould paſs ; but they bong 
adviſed the jury, if the eaſe was ſo, to find it ſpecially ; but the jury gave a general verdict.— in | 
A. ſeiſed of a manor, grants partem manerii, the moiety paſſes ; per Coke, D. gt. pl. 10. Marg.—It Gri 

4 


A. grants four parts of bis manor, it ſhall paſs four parts of five, and not all. Arg. Hill. 1650. Sti. 
2 50. in caſe of Bawſey v. Lowdall. | 


5. A. granted omnes boſcos arbores, &c. adtunc creſcent, &c. 
ſimu} cum omnibus boſcis, &c. quæ ad aliquod tempus extunc in- 
pofterum forent creſcent, &c. in & ſuper illis partibus foreſtæ, &c. 
except the land and ſoil of the ſame wood. Reſolved, that the 


grantee has an inheritance, as profit apprender in alieno ſolo, — 
| | at 


C 
d 
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that the ſoil remains to grantor, Paſch. 8 Jac, C. B. 8 Rep. 137. 


Barrington's caſe. 


6. A. granted all his words growing upon all that his manor of 
Cleave, viz. upon three coppices, A. B. C. The viz. does not re- 
ſtrain the grant becauſe of the word (all). But if the word (all) 
had not been, the viz, had reſtrained. Hob. 276. cites Hill. 12 


Jac. Stuckley v. Butler. 


7. By the grant of an horſe, a houſe, which is pulled half down, 
will pais. Mich. 14 Jac. B. R. Roll. R. 430. Slingſby v. Barnard. 


8. One thing ſhall enure as another. See Maxims. 


„ What Words give what Eſtate. 


. | | 
1. FY grants, a reverſian ſhall be taken for a remainder. 4 Le, 
76. Hill. 29 Eliz. C. B. In caſe of Lord Mountjoy v. 


Barker. 


2. By grant of Nin terram, which A. held in dower, the re- 


verſion hall paſs. 4 Le. 77. Hill. 29 Eliz. C. B. cites 38 E. 3. 


3. Remainderman in tail grants all his eftate to W. habend' all 
his eſtate to W. during the life of C. (tenant in tail) remainder to 
the king; after the grant to W. of all his eſtate, he cannot limit 
any remainder of it to the king. 2 Rep. 51. b. Paſch. 39 Eliz. 


Scacc. in Sir Hugh Cholmeley's caſe. 


(P. 5 Grant by Recital of a Thing which is not, 


- 


yet Good. 


; DEEP of grant was ſet forth, by which H. the defendant 
had granted to the plaintiff and his heirs twenty load of 


200d, of which the plaintiff had ſixteen of the gift of Richard my 


father, and ſhewed only the deed of the defendant, and not of his 
father who granted ſixteen load, and yet good; for it is a good grant 
of twenty load by the plaintiff, though his father never granted 


ſixteen. Quod nota. Br. Grants, pl. 69. cites 20 Aſſ. 8. 


2. If the K. grants to me the office of ſteward of the conſtable of 


the caſtle of D. with a fee, &c. where there 7s no ſuch 


ice the [ 87 ] 


grant is void; per Choke. Br. Grants, pl. 94. cites 8 E. 4. 6. 

3. A. became ſurety for B. the detendant to one C. in 100 J. 
ond, and B. gave A. a counter-bond to, fave him harmleſs, from a 
bond of 200 l. fo that by the miſtake, the counter-bond was void 
in law, yet the ſame was relieved, Toth. 222. cites 11 Jac. 


Griffin v. Sayer, 


(P. 6) 


Grants. 


(P. 6) Who ſhall take by it ; One not Party to the 


Deed. 


. Seiſed of land joins in a fcoſtinent with E 3 reſerving rent ts 


them and their heirs, and the feoffee grants, that it ſhall 
be lawful for them ts diſtrain for the rent, this is a good grant to 
both; becaule B. is party to the decd, and the clauſe of diſtreſs is. a 
grant to A. and B. But if B. had been a ſtranger to the deed, he 


had taken nothing. Co. Litt. 213. a. b. 


(P. 7) To two ſeveral Perſond, having ſeveral 
Intereſts. Enure How. 


I. 1 replevin the caſe was thus: B. Hel 50 acres of A. as of 
his manor of Swarden, by feaity, and 45. 7 d. rent, &c. 


And C. held 47 acres of A. &c. by fealty, and 33. 44. rent. A. 
by indenture between him the faid B. and C. reciting the ſaid 


ſeveral tenures, gives, grants, c. and confirms the ſaid rents, ſer- 
vices, and ſeigniories to B. Sc. and their heirs, to the uſe of them 
and their heirs, &c. And in that caſe it was reſolved, that it is an 
extinguiſhment of the moiety of every of their tenures; and for the 
ether moiety they held one of anctber. And the avowant had judg- 
ment accordingly ; for there was a croſs tenure between them tor 
the one moiety, and that ſhall not move as a releaſey reddendo 


ſingula ſingulis, &c. Dyer 319. See and note 11 H. 7. 12. a. 39 
H. 6. 2. 49 Ed. 3. 40. In the principal caſe there is ut an equal 


benefit to every of them; for it was ſaid, if the acres and rents had 
been equal, that then it ſhould have been extinguithed in all, 
Noy. 113. Geldwell v. Navenden, 


2. And Cock put this report=cale ; A. leſſee for life, the remainder” 


to B. fer life; the leſſor gives, grants, and confirms to them and 
their heirs, A. ſhall have all the poſſeſſion during his life, and 
afterwards B. thall have all the poſſeſſion during his life, and one 
moiety then executed, and after the death of B. the other moicty 


to A. in fee. Noy. 113. Goldwell v. Navenden. 


(Q) In the Occupation. [what is. ſufficient miſ- 


recital. 


LI. IF a man grants a!! his lands called D. in the tenure, occu- 

pation, or poſſeſſion of J. S. and J. S. has parce! in D. 
in leaſe, and parcel not, but he depaſtures it with his beaſts, all ſhall 
paſs by the grant; for if he has the occupation or poſſeſſion, by 
wrong or right, it is ſufficient. P. 12 Ja. B. R. agreed between 


Dackwray and Befis. See this, Co. Litt. 4. b.] | 
a WW Rs 2. $2 


Perc, 
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2. So though the parcel, which is net in leaſe to J. S. be in- 
ehjed (being a wood) but the fence is caft dun in ſeveral places, 
by which the Jet of F. S. are wont to eſcape uſually and feed in the 
wood, this is a ſucient occupation to make it to paſs; for the taking 
of the herbage is a ſufficient occupation. P. 12 Ja. B. R. per 
Cur. between Dockray ana Behs, | | 

F 3. If a man leaſe te B. the herbage of his word, and after grants 
oll his lands in the terurg, poſſeſſion, or occupation of B. the wood 
ſhall paſs by this grant; for the particular pofleflion and occupation 
of B. is ſufficient in this caſe. Co. Litt. 4. b.] 

[ 4. A. ſeiſed in fes of two houſes in Andover, whereof the one 1s 5 
in the tenure of Hitchcocks, and the other in the tenure of Bincent Fo. * 55. 
and Mete, and this, which is in * the tenure of Bincent and Note 
is the corner houſe, Mt is contiguous, adjoining 10 the other Houſe, Cres © 
and after A. leaſes for years to B. the houſe in the tenure of 98.5 
Bincent and Note, and leflee covenants to rebuild it, and after name of 
A. deviſes to C. in £ his corner houſe in Andover, in the tenure of - _ 
Bincent and Hitch, upon condition to be new built, according to Fo. 49% 
the covenant, in a lcaſe made to B. and Cies. This is a good de- S. C. 
viſe of the corner houſe, in the tenure of Bincent and Note; for 
the corner houſe is a ſufficient certainty to paſs it without more; and 
therefore though the other addition (in the tenure of Bincent and 
Hitchcock) be falie, as to Hitchcock, yet this ſhall not vitiate 
the deviſe, and the clauſe (provided that it be rebuilt according to 
the covenant in the leaſe made to B.) ſhews the intent of the de- 
viſor to pals this houſe, and the other houſe, which is contiguous 
to it, ſhall not pats. Trin. 13 Car. B. R. between Blake and 
Gold, Adjudged per Curiam upon a ſpecial demurrer. Intratur 
Hill. 11 Car. Rot. 752. ] 

I. A. was poſſeſſed of a term in Cruel Grange, whereof part, And. 228. 
viz. Hobsfield, came to B. in poſſeſſion, for part of the term, and to noi 
C. in reverſion jor the reſidue of the term; a rent-charge was Thad.” 
granted out of Cruel Grange, nuper in tenura A. & mods in granted 
tenura & occupatione C. I his did not charge Hobsfield but it 3 
charged the reſt, and ſo there was no repugnancy; per Hobart Ch. Bl. acre) 
J. Hob. 171. cites it as Ognell's caſe. to C. for 24 


8 vears, patt 

of his term of 30 years, and Hobbesfield to B. for 23 years part of the ſaid term, and ada 
A. granted to B. ai C. and arother all his intereſt in the ſaid Grange, during the whole term of 
30 years; and after the reverſfioner granted a reat out of Cruel Grange heretofore in the tenure 
of A. and then in the tenure of C. and his aſſigns; it was held, that this rent jiſued out of no 
more of Cruel Grange, than was then in the tenure and occupation of C. and his aſſigns, for 
thoſe words reſtruned the general words preceding. Underhill v. Ognell. 4 Le. 115. ac- 
cordingly ; though it was objected per Walmſley Serjeant, that the words in the grant of the 


= 


rent /in tenura © ocupitione .) ſhould be wnfirued diggaenftive, quaſi five, and then the clofe called 


_ Hobbesfiel was in tenura of C. though not in the occupation of him; and though the grant was 


percipiendum de omnibus ter, i, S. quibuſcunque vent Cruel Grange, Sc. nuper „Oc. (as before) yet it 
did not charge Houbgfield. Ognell. v. Underhill. 4 Rep. 50. S. C. accordingly. 


IT. Plaintiff demanded 40 acres; the evidence was, that Henry 8. P. cited 


VIII. by letters patents gave the plaintiff the manor of New-Hall, 4 


and all the lands in the tenure and occupation of J. W. and before Hill. 26 & 
demiſed to F. S. and in the pariſh if I, and in truth the 40 acres 27 Car. 2. 
. Go B. 2 
were in the poſſeſſion of * J. W. but never Were demiſed to F S. Mod. 3. * 
| | n= is | | nor 


"0 Grants. 


caſe of the nor in the pariſh of W. per Cur. the 40 acres did not paſs; for 


— 2 the circumſtances of the deed are not true as to the demiſe to 


cheſter and J. S. or the pariſh, but both were falſe; but if the ſaid lands had 


Clerk, had a ſpecial name in the letters patents, it had been well enough. 
Cites And. And per Anderſon, if upon the particular it had appeared that the 
148. Hey- 


wood'scafe. demandant had paid his money for the ſaid 40 acres, perhaps 
Le. they had paſſed, Hill. 29 Eliz. C. B. 3 Le. 162. Heidon v. 


120. ad- 
judged good Ibgrave. 


againſt the Queen in a grant by King Edward VI. the Queen v. Lewis and Creen.—3 Le. 235 
Trapp's caſe. Arg. Bridgm. 101, 102. Cites 2 E. 4. and D. 292. b.— NP 


[ 89 ] III. A. leaſed a houſe to B. who lets two chambers out of it, and 


The words then ſurrenders the leaſe, and then rakes a leaſe of the houſe in bis 


of the new occupation; it was adjudged, that the two chambers did not pals, 


gran were, but only ſo much beſides as was in his occupation; for there was 


al peed x good leaſe of the houſe, though the two chambers were not de- 
nag: ar 


e-n-mat, miſed. Cro. C. 130. in the caſe of CHAMBERLAINE v. TURNER, 


with be ap-. cites it as the caſe of Hunt v. Singleton, =. 
tenanci; ils 
the ſame belorg ing or in any wiſe appertaininy, by the ſaid B. now occi pied, and all other rooms with. the 


ſame now occupied, and nu in the terure of the faid B. between the mung. of F. S. Foft, ard J. D. 
Weſt, and ſe mach in length. The jury found, that the two chambers were not in the tenure of BR. and 
that the lower ſtory was within the bounds deſcribed, hut not thotſe two rooms ; adjudged, that 
the two rooms did not paſs. Cro. E, 473. Paſch. 38 Eliz. C. B. Hunt v. Singleton. 


IV. If one give all his lands in D. in the tenure of A. and B. 
and he hath lands in D. but not in their tenures, yet all the lands 
paſs; per 2 J. Mich. 11 Jac. C. B. Godb. 236. in caſe of Clay v. 
Barnett. | | 
tis to be V. Grant of 78 acres of glebe land, with all profits, &c. and of 
obferved, all tithes, prædial and perſonal, and of the tithes of 78 acres of 
var ee glebe land, all which were in the tenure of J. S. &c. Some part 
{which were only was in the tenure of J. S. It was held by all the juſtices, 
zn the nate that the grant was good, and not reſtrained by the firſt words, and 
f 85 6-8 the words (which were) are only a reſtriction when the clauſe is 
are in one general, and is all but one and the fame ſentence, and not ended, or 
and the reſtrained before the end of the ſentence, as in the caſes of 2 E. 4. 
— Fog 29. Pl. C. * 291. in caſe of WRoTHESLY v. AbAMs, and 395. 
be con- in the E. of LEICESTER's cafe. But where the clauſe is not in 
Ktrued to be one entire ſentence, but diftinct and disjoyned from the other, as here, 
ws reg, there cannot be any reſtriction, and being in the cafe of a com- 
vet in theie 3 4+.» a . i : 
words, viz. mon perſon the addition of a falſe thing (viz. falfe poſſeſſion, ) ſhall 
all wich never hurt the grant. Trin. 15 Car. B. R. Cro. C. 548. Swift 
2% ſub chantor, &c. of Litchfield v. Eyres, &c. leſſees of Peyto. 
the word 
(al fo disjoined cannot be a reſtriction, but an explanation, and ſo it was adjudged a good grant, 
Ibid. — Mar. 32 -* It mould be Pl. C. 191. 


| [ (Q. 2) Miſpriſion of Dates.) 
This leaſe [ 5. If a man leaſe for years by deed, bearing date the 3oth of 


wa Auguſt, and after, within the term, the leflee, reciting that this 
ro, leaſe bears date the 6th day of Auguſt, makes a new leaſe to a 


becaute it 


Was far zo ranger for years, to commence after the end of the fir/t leaſe and in- 
rh then denture; though the date of the firſt leaſe be miſtaken, ſo that 


ext Im- 


there 


Sk hand Soo 2a 
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there is not any ſuch leaſe, as is recited, yet this ſecond leaſe is mediately 

good, and ſhall commence after the firſt leafe ended. D. 2 & 3 e ane de- 
la. 116. 70. adjudged. Same caſe in Benlowes. M. 2 Ja. tes 

Rot. 648. It ſeems, that by this is intended, that this ſhall cm- 13; f ce 

mence in intereſt after the expiration of the firſt leaſe, but it ſeems, 5" ended 

it commences in computation immediately. "_ - bag | 


words were not, to have and to hold for the ſaid years, &c. after ths ſaid demiſe to the firſt 
leſſee fully ended, &c. fo that the word {id was omitted. Bendl. 38. pl. 71. S. C. by the name of 
Mount v. Hodgken, And. 3. pl. 5. MounT's caſe. S. C. Trial, (D. f.) pl. 6. Eſtate, 


(Z. a) pl. 8. — Sid. 461. 


D 6. If Xing H. 8. in 31 H. 8. had legſed land to another for 
21 years, and after had granted the reverſion to a biſhip, and the : 
biſhop, reciting all the lands contained in the letters patents of the - 
king, and the land elf before leaſed by name, and reciting the 
letters patents of H. 8. ſays, that whereas H. 8. by his letters 
patents dated the 20 H. 8. (when the letters patents were dated 874.46 
31 H. 8.) and alſo miſrecites the date in the day of the demiſe of P** 
them, and grants abe lands, tencments, paſtures, and meadows 1 
ts the firſt leſſee for certain years, paſt expirationem hujuſmsd: lite- | 
rarum patentium ; in as much as the date is miſtaken, and the 
commencement is referred to the expiration of the ſaid letters [ 90 ] 
patents, and not of the term, it ſeems, that the leaſe ſhall commence | 
preſently, and fo the firſt leaſe ſhall be ſurrendered by acceptance of | 
the ſecond leaſe. Dubitatur. H. 38 Eliz. B. R. between Halſwell 
and Ayleworth.] ö 


C (Q. 3) Miſrecital of the Efate of Grantzr.] | 


[ 7. Baron and feme, ſeiſed of a reverſion in fee in right of the Hob. 273. 
feme, recite, that the feme had title 7 dower in the ſaid land, and eee 
after grant all their eſtate in the ſaid third part of the land, and Lord Liſle. 
after covenant to paſs further eſtate of the premiſſes, and then levy a | N 
fine. In this caſe, though the recital be that ſhe has title of 
dower, where ſhe has not any, yet this is not any parcel of the 
grant, and therefore ſhall not limit the grant, but a third part of the | 
reverſion, whereof ſhe is ſeiſed, ſhall paſs, M. 17 Ja. B. adjudged 1 
between the Earl of Clanrickard.] | | 
8. If a man /eaſes to baron and feme for their lives, and after he S. c. cited | 
grants the reverſion of the land, which the feme held for term of her Trin. 22 | | 
lite, to a ſtranger, the grant is not good; for he had no ſuch re- 8 _ | 
verſion. So where a man leafes to two men. for life, and after and —_ 
grants the reverſion of one, this is not good; per Cur, Br. Grants, Br. Grant. 
pl. 137. Cites 13 E. 3. and Fitzh. tit. Grant, 63. | 
9. A. grants to B. all his houſe, and two yard lands in C. in the 
poſſeſſion of D. twa acres were not in the poſſeſſion of D. but all the 
reſt were. Per two J. againſt two, the acres paſſed; & afterwards 
abſente Popham, judgment was, that they did pats. Paſch, 31 
Eliz. C. B. Cro. E. 299. Bartlet v. Wright. | 
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(Q. 4.) Who ſhall take by Words not certain; in 
= reſpect of the Conſideration. | 


I. II a deed be made in this form, viz. Noverint univerſi per 
præſentes nos de communi afſenſu, &c. ded:ſſe, Sc. WW, H. be- 
redibus ſuis unum toftum quo jacet, &c. habendum, Ic. reddend, 
nobis & ſucceſſoribus noſtris x11 d. et pro hac conceſſione predict. IV. H. 
renunciavit titam communiam cum diverſis averiis naſiris, Ec. theſe 
words in the deed (renunciavit totam communiam ſuam) ſhall have 
relation to the abbot and covent, in conſideration of the premiſſes 
in the deed; tamen quære. Perk. S. 179. cites 9 H. 6. 35. 
2. If a man by his obligation acknowledges Hine, to be 


indebted to the obligee in 20 quarters of corrh, to be delivered unto 


the ebligee at fuch a place, &c. and to perform the fame, the 
obligor acknowledges himſelf to be heund in 1005s. and doth not 
ſay to whom he doth acknowledge himſelfg: be bound, in this 
caſe it ſhall be taken, that he is bound to the obligee, in conſide- 
ration of the premiſſes of the obligation. Perk. S. 180. 


(R) In what Caſes a Grant ſhall be void for 
Uncertarmty of the Thing. 


. 91. pl. 1. IF a man feiſed of a manor grants to another all his trees 
| growing upon the manor which may be conveniently ſpared, 


10— O. 


1 Cm . 2 — 1 1 
I” J. 262. this is void for the uncertainty ; for it cannot be reduced to any 


—Or for certainty, Trin. 15 Jac. B. between Stukeley and Butler, per 
Ja ms:bas totam curiam * 1 Ma. 91. 10 Da. 1. Tan. 36. 


they art | 
real mably } 491th, it is void. 2 And. 142. cites P. 91. Arg. 2 Roll R. 366. cites 8. C. 


and adds, that if he had ſaid, according to the opinion, or by appomtment of J. S. it had been 
gd. D. 91. pl. 11. acc. But if a man covenants or grants that F. S. may take ſuch trees as 
may conveniently be ſpared without prejudice, &c, it was held by Hobart, that this being but a 
covenant or gram cc, J. I, may take trees by force thereot, and juſtify by {pecially av rrins 
tba: th may be ſpared, and put himſelf upon the jury. But in the caſe of a bargain and ſale, it mutt 
take effect and change the property preſently and at once, or inchoative, depending upon 
ſomewhat that ſhall reduce it to its full effect, and which when dons thait make the grant good 


ab initio, Hob. 174. Stukely v. Butler. 
F[ 91 ] 2. If a man grants to me common, and does not ſuy in what 
place, the grant is void, per Patton, which none denied. Br, 


Grants, pl. 5. cites 9 H. 6. - 
3. If rd and tenant be of three acres of land by fealty, and 


12 d. and the lord grants the ſervrces FA a third acre unto 4 


Frranger, it is a void grant, notwithſtanding that it be by fine. 


Perk. S. 67. cites 7 E. 4. 25. | 
Br. Patents, 4. If a man grants corody, or ęſtavers to another, without 


Pl. 21. cites ſpetwing what in certain, the grant is void for the uncertainty, 


” per Yelverton. Br. Grants, pl. 52. cites 9g E. 4. 17. 2 
5. A man cannot give a deer in his park, but the gift is void; 


for they are feræ naturæ; nevertheleſs if it be a drer — as 
| | white 


Cites it 
more { 
be mac 
that if 
18 Jac. 


13. 
wa/t, 
cc an) 


\ Be. Þ. Kind, 


oc any certain deſcription, it is void; but if a common perſon 
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white deer, or black deer, where there is no other but this one, or 
only one hart among them, and he gives this, it is a good gift, per 
Brian Ch. J. quære if there be a diverſity, it ſeems not; for he 
is fere nature, notwithitanding he is known by his colour or the 
like. Br. Done, &c. pl. 34. cites 18 E. 4. 14. 
6. If an abbot makes a grant by ſuch words, viz. A. D. abbot 
of ſuch a place grants quandam annuam penſionem ad J. D. ad 
rogatum J. de Exon illam penſionem, quam idem J. de Exon habuit, 
pro termino vitæ faz in feſto natalis Domini & paſch. percipend. 
quonſque fihi de competente beneficta fuerit proviſum, &c. theſe words, 
&c. (quo uſque fibi) ſhall have relation unto the grantee. Perk. 
8. 177 5 | | 
7. A* rift to A. er B. is void for the uncertainty, Godb. 93. *5 of « 
in caſe of Leeds v. Compton. 8 


gift. Br. 
. = ” 
Grants, pl. 172. cites 11 H. 7. 13.—4 Le. 58 cites S. C, —2 And. 103. So 4 + one of the 


children of J. S. he having four. 2 And. 193. cites 7 E. 4. 39,-—Þ Br. Done, &c. pl. 3r. cites 


11 E. 35; But a gift onnibus flu F. S. without other name is good. Br. Done, 
Kc. pl. 17. cites 37 H. * 39, — ut grant to two et bredibus is void. I Rep. $5. a. 
erk. S. 181. 


8. If a man levies a fine of 15 acres of his manor of D. it is a so a fine of 
good fine; and yet it is not certain, which acres paſs. Paſch. eee 
7 Eliz. Arg. Mo. 82. in caſe of Bullock v. Burdet. peer be 


conuſor had 
I20 acre;, is good, and the conuſee ſhall choote. Mo. 102. in Calehrop's caſes 


9. So if a man ſeifed of 40 acres makes a feoffinent of 20 acres But a feoff- 
to the uſe of himſelf and his heirs, and of the other 20 to the uſe —_ frag 
of his ſon and his wife in tail for a jointure, this is good. Arg. orientem is 


Uncer- 


Mo. 82. Paſch. 7. Eliz. in caſe of Bullock v. Burdet. void for the | 


tainty. Arg. Litt. R. 217. Mich. 4 Car. cites D. 28 f. b. Bullock's caſe. * 


10. So covenant to bund ſeiſed of 20 acres, in conſideration of 
marriage to be had wich his daughter, &c, for her jointure, is 
good, notwithſtanding the ſtatute of inrollments. Arg. to which 
Walſh J. agreed. Paſch. 7 Eliz. Mo. 82. | 

II. But if A. ſeiſed of land of 5007. per annum, covenants ts 
aſſure lands of 1001. per annuum for jointure, and makes feoftment 
of all his lands to the uſe of the indentures, it is void for incertainty. 
D. 280. b. 17, Marg. cites Kelway. $4. b. &c. So if A. covenant 
to fland ſeiſed of 1001. per annum of the land ut ſup. 

12. A man ſeiſed of foo acres makes * feoffment of fa much, as It is void 
i worth 10 l. per annum, it is void for the uncertainty of land, en in a 
and the value. Mich. 4 Car. Arg. Litt. R. 217. cites D. 281. Lad, al. 
Bullock's caſe.— T But ſays, it is otherwiſe in limitation of uſes. Agreed 


Idid.- And ſo by deviſe. Ibid. | Litt. R. 


. f , 1 5 f 307. Anon. 
cites it ſo adjudged in caſe of Thomas v. Rice. — D. 280. b. Marg. “; juſtices ſaid no 


more ſhall paſs than the place itſelf where the livery was made, and if afliznmeat of 104. land 
be made at a time after, yet it will not amend the cafe; but it ſeems by Coke and Doderidge . 
that if the aſſignment be made before the livery it is good but otherwiſe not. Roll. R. 187. Paſch. 
18 Jac. B. R. Woodhouſe v. Futter. | + [ 92 ] 


I 3. If the king grants the moiety of a yard land, in a great Ifthe 
waſt, without certainty of the part, or name, or how bounded, king Fat a 


100 G4cres 
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makes 
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he pran's 
20 acres of 
the land in 
D. a1 unt 
any d. ſcrib- 
mg them 

by the rent 
or occupa- 
tion, or 
name, &c. 
the grant is 
void, and 
in the caſe 
of the king 
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makes ſuch grant, it is good enough, and the grantee may make 
his election, where, &c. and by ſuch choice executed, the thing 
ſhall be reduced to a certainty, and if ſuch grant be by common 
perſon to a corporation, the corporation ſhall not make their 
election by attorney, but after they were determined what part to 
take, they ſhould make a ſpecial warrant of attorney reciting the 
grant to them, and in which part of the ſaid waſt their grant 
ſhould take effect, eaſt, weſt, &c. or by buttals, &c. according to 
which direction the attorney is to enter. Trin. 27 Eliz. Le. 30. 
Sir Walter Hungerford's caſe. | | 


the patentee ſhall not have his election as he ſhall in the caſe of a common perſon. But in the 
king's caſe if the 20 acres are dc ibed either by abuttals, or by name crrtainy in the particular it is good 


demenſtration, which 20 acres ſhall paſs. . 12 Rep. 86. Stockdale's cafe, 


14. Grant of all the wozl, which ſhall gro upon the ſheep, which . 


he fhall buy hereafter, is not good but void. Hob. 132. | 

15. A copyhold was granted to A. and his ſon; if he has but one 
ſon it is good; but if he has ſeveral ſons, and does not demon- 
ſtrate which of his ſons ſhall have it, the grant is void for the 
uncertainty. Mich. 12 Jac. Cro. J. 374. Winkmore's caſe—. 
Cited there in caſe of Cob. v. Betterſon. 

16. Fine was levied to uſes contained in an indenture, in whic 
was contained, that the conuſees ſhould be ſeiſed of ſo much land 
as ſhould be worth ol. per annum to the uſe of the wife, whom 
he intended to marry, 10 be affigned and ſet out in ſeveral by FJ. S. 
And adjudged that in as much as no aſſignment ever was made, 
this was void as to the feme; but otherwiſe if an aſſignment, or 


valuation had been made. D. 280. Marg. pl. 17. cites Paſch. 


3 Car. C. B. Thomas v. Morgan. 


And that ſhe caunot 
enter, and be tenant in common with the others, to whoſe uſe 
the reſidue of the land was limited; but otherwiſe it had been, 
if they had made valuation of the land. Ibid. 

17. One poſſeſſed of a leaſe for 2000 years grants the land to A. 
and his wife, without mentioning any term, to the vie of B. for 
life, and the heirs of his body, and in default of iſſue to the uſerof 
B. for 1800 years, the firſt limitation is void for uncertainty. 


Trin. 1712. 2 Vern. 684. Kirſley v. Duck. 


* Primgt- 
nito pr o'ny 
&c. but at 
that time 
of the 
ſe) B. 

and M. had 
no iſſue, 


(R. 2) Who ſhall take by the Words. 


1. F AT HER has iſſue baſtard and mulier both named ohn, 

and he gives to his ſon called John; the baſtard ſhall take; 

but if to his e. the mulier ſhall have it. Hill. 29 Eliz. 
a 


Mo. 230. in w's caſe. 
2. In an ejectione firmæ, upon iſſue joined, the caſe in a ſpecial 


verdict was, that a leaſe by indenture was made by A. to B. and Ml. 
his wife & * primogenito, habendum to them, & diutius eorum 
viventi ſucceſſive for term of their lives, and then they had iſſue 
a daughter: the queſtion was, if the daughter had any eftate ; and 


three juſtices held that ſhe had no eſtate, becauſe ſhe was not 


in 


* 


to his d 
divided 
Vo. 


10t 
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in being at the time of the leaſe made; and a perſon, that is not in 
eſſe, cannot take any thing by livery, for livery ought * to carry 2 
preſent eſtate, where the eſtate is not limited by way of remainder, 
18 Ed. 3. 3. 17 Ed. 3.29 and 30. adjudged; but it was ſaid at 
the bar, that if the {tate had been conveyed by way of uſe, it is 
otherwiſe; and the faid juſtices held clearly, that the word 
ſucceſſive) would not alter the caſe; and judgment was given 


for the plaintiff accordingly. Mich. 29 Eliz. Ow. 40, 41. Stephens 


v. Layton. | 

3. A. tenant for life, remainder to B. in tail, B. had iflue 
C.—B. afterwards. marries M. and levies a fine according to a 
covenant on his ſaid ſecond marriage, by which I. was to have a 
fettlement of 150. per annum, and if he ſhould have heirs 
male, then thoſe heig® male ſhould have another 150/. per annum 
out of the lands during the life of M. and after her deceaſe, the 
heirs males of his body and of M. ſhould have 3oo!. per annum; 
though the limitation of 150 J. per annum was defective in law, 
becauſe Francis, wi was ſon of the ſecond marriage, was not 
named in the limitation (that being to the heirs male; whereas 
he was not heir male, B. having C. by a former venter) yet the 
court thought, that by the true meaning of the marriage agreement 
the plaintiff, Francis, is a perſon well deſcribed to take the rent 
and to be relieved, and the rent to be paid to the plaintiff during 


the life of M. N. Ch. R. 121. 1666. Seymor Boreman and Yate, 


cited in caſe of Darcy v. Darcy. 

4. Money is given in truſt for the children of J. S. It belongs 
only to the children which he had when the money was given. 
2 Chan. Rep. 69. 24 Car. 2. Warren v. Johnſon. 

5. By a marriage ſettlement Jands were limited upon truſt to 
raiſe 2000 J. after the death of the huſband and wife for younger 
children, and if more than one, then to be equally divided among 
them, but if but one, then to ſuch younger child, and after the 
2290 J. raiſed, then the lands to be to the huſband and his heirs; 
they had iflue a fon and a daughter; the ſon died without iſſue, ſo as 
the daughter became both heir and younger child, but no inheritance 
deſcended on her by reaſon of incumbrances by her father. It was 


admitted on all ſides, that if the ſon had died and left children, then 


the daughter ſhould have been accounted a younger child; becauſe 
the inheritance had then gone from her; that upon which it was 
urged, that if ſhe had title when younger child, and when the 
inheritance would have gone from her, why ſhould ſhe not have a 


title when ſhe is * eldeſt and has no inheritance T he Court as to 


this point ſeemed to incline.that the daughter had a good title, 
and if ſo, that the 2000 J. would be an incumbrance prior to the 


other incumbrances, and fo made no decree but directed the parties 


to go to law; the bill being by the daughter and her huſband to 
compel the defendant to perform an agreement for a purchaſe made 
dy him of the eftate, which he pretended the plaintiffs had no 
right in. N. Ch. Rep. 186. Mich. 1691. Sands v. Fleetwood. 


193 
but after 
they had 
iſſue a 
daughter. 0 
Cro. E. 4 
121. Stevent 4 
v. Laugh- 
ton.— O. 

152. accor- 
dingly. S. C. 
by name of 
Stephens's 
caſe. 


* A. was 
tenant for 
life remain- 
der 19 h:s 
fri? De. 
en in tail 
male, re- 
mainder 10 
B. his bro- 
ther in tail 
mt, re- 


portion 
for yurger | 
chi deen, | 
ſy 18 or 

d m2hery 

who ſhould 


, be living aft 


his denth, 
A. died | 
leaving i/7us 
tw) 4 vr hbe 


ier only, and one of whom was born after his death. A. by will charged the premiſſes with ace. 
to his daughter Mary; but if the child unborn ſhuuld prove a daughter, then the 2000 /. ta be 
divided between them cqually; it was cbjected that ihe eldeſt could not claim, dscauie ſhe was 


Yor. XIV. 


* 


eldeſt, 


937 Grants. 


eldeſt, and the other could not, becauſe not living at A's death. But per Cur. the eldeſt daughter, 
though firſt born, has often been ruled to be a vounger child, where there is a lon, E, 
ene bat the heir its a young'y child in equity, and the proviſion, which ſuch daughter will have, is bat 
as a younger child's in regard the fon goes away with the land as heir. So here the Hate by 
Ferelement goes all to the remaindereman who is haves fx, and neither of the two daughters is heir ; 
wherefore the eller having no more than the younger, is (as to this proviton) a younger child, 


per Ld. C. Harcourt. Wms's Rep. 244, 245. Hill. 1713. Beale v. Beale. _ 
And as to the words (who D be living at bis d-ath) his lordihip held that this poſthumous 


_ child may well be looked upon in equity to be Ar , at her father's death, in vente {2 mr, 
Id. 246. | 

6. Lands are ſettled on marriage to A. the huſband for life, 

and as to part thereof to RI. his wife for her jointure, remainder 

to truſtees in truſt, that if there are bath ſons and daughters, then 

the truſlees to raiſe out of the lands not jettled in jainture 4000 l. for 

younger children's portions, remainder to his firſt, &c. fon in tail. 

A power was reſerved to A. to allot the 4900 /. among the 

{ 94 ] younger children, in what proportions he pleated. A. had two ſons 

B, and C. and ſeveral other children, and appointcd to C. his 

ſecond fon 2600 J. Six years after this appointment B. dies, fo 

that now C. became the eldej? jon, and fo int. d to the whole eſtate 

after A's. death, whereupon A. appointed the 2600 J. to a daughter, 

Lord Wright agrecd the rule, that of voluntary deeds 6. ap- 

pointments, the on is to take place, but that this was a defeaſible 

appointment, not from any power of revoking, or upon the words 

of the appointment, but from the capacity of the perſon; that C. 

was a perſon capable to take at the time of the appointment made, 

but that was /ub modo and upon a tacit or implied condition that he 


ſhould not afterwards happen to become the eldeſt ſon and heir, to 


that he had a defeaſible capacity in him; and decreed the 26090 /. 
to the daughter, and added, that though the appointment to C. 
had been made in conſideration of marriage, it would have been 


the ſame thing. 2 Vern. 528. Hill. 1705. Chadwick and Ux. 
v. Doleman. | 


( R. 3) Miſrecital of the Perſon of whom the Landi, 


&c. were purchaſed, &Cc. 


This caſe is x, WO having rent aſſign it to five, who grant it to A. and 
there ſtated T he reciting by deed, that whereas five had aſſigned to ts, 


— bur no Kc. (which was juſt vice verſa.) Mich. 1 
reſolution. Hill. 30 Eliz. Lewin v. Moody. 


ar. D. 93. pl. 28. cites 


8. 1 and had no other honſe 


5. C.cired 2. A purchaſed a houſe of J. 

8 dart. there, and enfeoffed B. of it, by name of the meſſuage late of W.S. 
0 71. 1 : b 5 
who ſaid (which was falſe) with a letter of attorney to make livery, as it 
chat in he himſelf were perſonally preſent, which was done accordingly ; 
Francs of. and held a good feoffment, notwithſtanding the falſe demon/iration 
once ſuf- 4 J. S. for I. S. for had the chriſtian name been omitted, and a 
£ciently aſ- ſpace left for it, it had been good, and ſo the name and ſurname 
— of either are idle and not neceſſary, but the words meſuagium 
after will cum pertin. in D. is ſufficient in this caſe, D. 376. b. pl. 25- 


not fruſtrate Cotton's eaſe. 
thinigh : 


t be falf-. 
2 4 3. If 
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3 one recites, that he has 10 J. rent of the grant of J. S. Qw. 153. 8. 


N a vs . 
whereas it was of the grant of J. D. and then grants the ſame, 3 i» 


it is good. Mich. 29 and 30 Eliz. Ow. 42. per Anderſon in by name of 


the caſe of Lewen v. Monday. 22 v. 
, 


which was, the deforce mts in a fine were recited as plaintiffs, & vice verſa.— But if the recital be 
of a grant 40 F. S. inſtead of W. S. or made by Queen Marx, where it was made by Nuten Elix. 
tis void; per Archer J. Mich. 18 Car. 2. C. B. Cart. 149. in caſe of Foot v. Berkley. 


4. If a man gives all his lands in D. which he has by deſcent 
from his ſon, there all his lands whatſoever ſhall paſs; per 2 J. 
Godb. 236. Mich. 11 Jac. - In caſe of Clay v. Barnet. 
5. A feoftment was of 8 acres, which he bought of F. 8. so of a re- 


"T'was held upon the evidence, that though the 8 acres were leaſe; per 
bought of J. D. andy not of J. S. yet they paſs well enough by — 


this feoffment; for Itwas * certain enough before thoſe later words - D. 376. 


added; as if he had given a name certain to the acres, as White b. . 

Acre, &c. Clayt. 14. Bradford's caſe, | eget _ 
—And. 60. S. C.— 225. C. cited. — 2 Rep. 32. Doddington's caſe. 4 Rep. 34. Boon's 
caſe, In the D. of Northumberland's al. Doughty's caſe. Le. 21. the faifty preteded the 
vath, which made it void. per Manwood, Ch. B. —3 Rep. 10 8. C. — Where the truth preced:s 
the falſity, 'tis good. 3 Le. 235. Trapp's cate,Cart. 154. per Tirrel J. in caſe of Foot v. 
Barkley, cites Douglity's caſe, and Hob. 171. 175. Litt. R. 23. D. 87. pl. 101.—Goldſb. 187, 188. 
pl. 122. per Fenner J. in cafe of Sharpleſs v. Hankinſon. Per Hobart Ch. J. If any part of 
i df. ription he falſe, all the grant ſhall he void, aud denies Doughty's caſe, aid ſays, the con- 
ir2ry Was adjudged in Dodington's caſe. Hob. 171. in caſe of Stukeley v. Butler, 


(R. 4) Miſrecital of a Former Grant. [ 95 ] 


1. JF a man hath a rent charge of two ſhillings, I uing out of Ard if a 


Black Acre, and hath no more rent, and he reciting by his 3 
0 MN , y | + 1 WO Inhile 
deed, that he hath a rent charge of two ſhillings iſſuing out of eee 


Black Acre and White Acre, grants the fame rent unto a ſtranger, charge i/- 


this is a good grant to charge Black Acre with attornment of the ſuing our of 
U 1 | | Black Acre 
tenant, Perk. 8. 72. N and WW bits 


Acre, and r-citing by his deed, whereas he hath two ſhillings rent charge iſſuing out of White 
Acre, grants the ſame rent unto a fAranger, this is a goud grant with attornment, &c. For the 
whole rent is jthuing out of every acre, and out of every parcel thereof. Perk. S. 72. 


2. If I recite that the original grant was made to me by indenture 
tripartite between A. of the firſt part, B. of the ſecond part, and 
myſelf of the third part, whereas twas between me / the firff 
part, Sc. This ſhall not avoid the grant. 3 Le. 136. in cafe of 
Lewen v. Moody. | | 3 
3. Grantee of a rent charge recites a fine, and miſtakes the This miſre- 
plaintiff” for the deferceant, and alſo recites, that the fine was levied ©'*Al is bat 


: | : . x ' matter of 
of a manor and diverſe lands, &c. whereas it was of the manor ſfarpluſage. 


ſolely; and then grants the ſaid rent, granted to him, to J. S. and 3 Le. 136. 


his heirs, and whereas he recited the grant was made to him, it 5. O.— 
cited per 


was made to him and his heirs, and that the ſaid rent was granted pridgman 

inter alia, whereas there was no other grant; this grant was ad- Ch. J. Cart, 

Judged good; per Anderſon. M. 3o & 31 Eliz. Ow. 153. Lewin + e. 
onday. ä ; becauſe 


there is ſufficient certainty, and that twas the intent of the parties to grant it. Cro. J. 127. 
Moody V. Lewen. 
7. 4. A. 
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4. A. ſeiſed in fee makes a leaſe habend” a feſis purific. and af- 
terwards reciting the leaſe, as granted a feſto annunc. grants the 
reverſion to B. This was held a good grant of the reverſion. 
Hill. 12 Jac. Hob. 128. Withes v. Caſon. | 

Thid. 152. 5. Miſrecital of the commencement of a former leaſe, * habend” 
on 3 after the demiſe expired, tis good. But if it be + after the term 
Le ers recited is expired, tis void; per Archer J. Mich. 18 Car. 2. C. B. 


in Cro. C. Cart. 150. 

co2. Loyd 

v. Gregary.-—If the recital makes no alteration in the commencement, or end of the term, 
that is nat a material miſrecital. Cart 157.— D. 116.— Bend. 35.—- And. 3. Saintleger s caſe. 


S Rep. 154. Altham's caſe, 


6. Miſtate of a ſcrivener in reciting a grant of more than was 
granted was relieved. Hill. 3 Geo. 2. i Canc. Gibb. 118, 
Hunburn v. Bence. Ro 


(R. 5) Miſrecital of the Eftatee's the Land. 


1. IF huſband and wife held one acre of land jointly of F. s. for 


their lives, and J. S. grants the reverſian of the acre of 
land, which the huſband alone holds of him for life, and he doth 
not hold any part alone of him, this grant is void. Perk. S. 67. 
Cites 31 E. 3. Gr. 93. 

2. The miſtake of a name in a conveyance, (being Heir-male) 
was aided, and the lands decreed to paſs according to the intent 
of the party. Toth. 228. cites Mich. 16 Jac. Goodfellow v. 
Morris. | | 

3. If a man take upon him to recite a term, and miſrecite the 
ſame, and ſells the ſame term, if he ſell the intereſt in the fame, tis 

ood ; per Brown J. Mich. 18 Car. 2. C. B. Cart. 151. in cafe of 

oot v. Berkley. cites 4 Rep. 74. in Palmer's caſe. Cro. El. 
584. 8. C. N | . | 
[ 96 ] 4. A. ſettles land to the uſe of himſ-1f for life, remainder 0 B. 
and the heirs male of his body, remainder in tail to C. &c. with 
power of revocation as to B's remainder only; A. reciting the ſet- 
tlement to be to B. and his heirs males, omitting (f His body 
revokes, and limits new uſes % B. and his heirs males; but the 
date of the firſt deed is recited right, and ſo are the parties; re- 
ſolved that this is a good revocation, and a good appointment of a 
new eſtate tail, by his directing the ſaid eſtate in the ſaid deed 
named, to be to the uſe of B. and his heirs males, now the ſaid 
eſtate was an eſtate tail. Trin. 1 Jac. 2. C. B. 3 Lev. 213. 
Gilmore v. Harris, | 


(R. 6) Miſrecital of the Date. 
I. 1 the ſheriff ſells a term upon an extent, and puts a date to 


it, viz. recites a date and miſtakes it, the ſale is not good; 


for there is no ſuch leaſe. Arg. Godb. 4.33. cites D. 111. 
| 2. 4s 
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2. A. ſeifed of land in fee made a feoffment dated the 1oth of For the t- 
September to B.—B. by another deed, reciting that A. had made torney was 
him a ſeof/ment dated the 11th of September, gave authority to C. h Herz 
to receive lidery for him. Tis no good ud ml per Brown J. fecundum 


Mich. 18 Car. 2. C. B. Cart. 151. cites Cro. El. 603. Marriot ſormam 


: chartæ, and 
v. Smith. by varying 


in the date, there is no ſuch deed, and ſo no authority to receive it. Cro. E. 603. Mariot v. 
Smith. And though in this caſe, /ivery was made by the feoffir himſelf to the attern q, yet tis 
not good to the attorney any more than tis good to the feoffee ; for there was no intent to enfeott 
the attorney, but the feoff-e, and ſo is utterly void. Ibid. The difference is between an 
euthaity and a conveyance. Arg. Het, 25. cites Marriot's caſe. S. C. | 

3. I was inſiſted upon the Caſe of SMITH AND TouchEr 
Hill. 22 & 23 Car. 2. in Scacc. where before Hale Ch. Baron, 
upon a ſpecial vergict, the caſe in an ejectment was, D. B. re- 
citing an order c chancery dated December 15, 12 Car. 2. and 
an indenture of demite 23d of November following made to him 
by the mayor and burgeſſes of Reading of a manſion houſe, mea- 
dow, and other cels of lands, particularly mentioned in the 
pariſh of D. he grants the ſaid manſion houſe, meadow, and other 
lands in the ſaid demiſe mentioned, and all his eſtate, term and in- 


| tereſt, in and by the ſaid indenture to him granted, whereas in truth, 


there was no ſuch leaſe to him by the mayor and burgeſſes, and 
ſo no term, eſtate, or intereſt granted to him; for the date was 
miſtaken ; yet inſomuch that he had a term for years in the pre- 
miſſes, though not by the grant recited, and he grants the man- 


ſion houſe and lands, it was reſolved, that the Hate and intereſt in 


the lands, paſſed by the grant of the houſe and lands themſelves. 
Trin. 6 W. & M. B. R. Skin. So 544. Jennan v. Orchard. 


(R. 7) Milrecital of the Thing granted. 


I, FF I grant and confirm to you 20 ſhillings of rent for life out 
of my land, which rent you have of the grant of my father; 
though you have nothing of the grant of my father, yet this is a 
good grant now, and you may have aſſiſe. Br. Grants, pl. 73. 
cites 26 Aff. 38. per Skipwith, 
2. If a man be patron of the church of St. Peter and Paul in D. 
and grants the next preſentation of the church of St. Peter, or con- 


trary, if it be of the church of St. Peter only, and he grant the 


advowſon of St. Peter and Paul, this is not good in the one caſe [ 97 ] 
nor the other, and the ſame law of ſuch grants of charge by par- | 
ſon, prom and ordinary, extra talem eccleſiæ, &c. this is void; | 
tor all is one and the ſame name, and if it fail in the name, all is 


void. Agreed. Arg. Br. Grants, pl. 12. cites 35 H. 6. 5. 


3- If a man grants all his land in D. which he has of the gift- 
and ferffment of F. S. there nothing ſhall paſs, but that which he 
has of the gift of J. S. But if he grants all his lands in D. called 
N. which was J. S. 's there his land called N, ſhall paſs, though 
it never was F. $.'s by reaſon of the ſpecial name called N. con- 


trary of general words, as in the firſt caſe; note the diverſity. 


Er. Grants, pl. 92. cites 2 E. 4. 27. | 
43 4. A. 


9 Ea Grants. - 


4. A. has lands in D. and grants his me//rage in D. and all the 
lands therets belonging, where in fact there is no ſuch me{ſuage, no 
land ſhall paſs. Arg. 2 And. 165. 

5. Miſrecital of the rent is no miſrecital of the lenſe; fo if the 
recital had been without impeachment rd weſt, and there is no ſuch 
| clauſe; or the rent reſerved, recited to be payable at two days, 
4 where in truth *twas payable but at one; or in ſuch a place, where 
.Y in truth *twas at another; or that the former leaſe was under ſuch 
1 and ſuch a covenant, and there is no ſuch covenant in it; per 
| Tirrel J. Mich. 18 Car. 2 C. B. Cart. 152. in caſe of Foot uv. 
Berkley. | | | 

6. Præſentia corporis tollit errerem nominis & veritas nomints 
tollit errorem demonſtrationis. Bac. Elem. 86. | 
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4 (R. 8) Miſrecital of the Quantity. a 
4 i Owl 1 53. 1. A Fine was levied of a manor; afterwaffd in a conveyance c 
*Þ 5. C. the recital was, that it was levied of a manor, and diverſe V 
1 other lands, yet adjudged good; per Anderſon. Mich. 29 and 30 tl 
0 Eliz. Ow. 41, 42. Lewin v. Mooday. | 10 
#1 Arg. S. C. 2. Ten acres of land, frve plus ſive minus, ought to be intended th 
i cited Roll. of a reaſonable quantity, more or leſs, by a quarter of an acre or * 
_—— R. 422.— 5 f . 
# Yely. 166, two, or 3 at moſt; but if it is 3 acres leſs than 10, the leſſee muſt al 
= Anon. S.— be content with it; but can never be carried to extend to 30. 
# Bu:ifa Owen 133. Day v. Fin. | . 
1 leaſe be | | - 
_ | mide by theſe words, and alſo the meadvs in S. and D. containing ten acres, where in truth they 
gf 'Þ contain 20 acres. It ſeems leſſee ſhall have the whole. Paſch. 28 Eliz. Savil. 114. in caſe of = bes 
: { | Thetford v. Thetford. : 7 | and 
-- i # 5 0 2 
1 3. If A. grants to B. out of the manor 101. per annum, and that 
I. , . "TATE . ſett! 
= recites but 5 l. the recital ſhall not diminiſh the grant; ſo if I grant 
5 10 J. and recite 204. this ſhall not enlarge it. Brownl. 32. 
F +Þ ö . : 
| (R. 9) Where Parcel of the Land is omitted. 1. 
I. A Seiſed of a manor with advowſon appendant mortgaged the gen 
= | * ſame, onutting the advawſeon, Afterwards he grants the — - 
1 advowſon to B. in truſt for himſelf for life, remainder to Em- expre 
5 ; manuel College, &c. for ever. A. paid off the mortgage, and 1 
78 fold the manor to B. but the advowſon was not mentioned in the A; 
i geed of ſale, but was mentioned in the fine. Yet decreed that the _ 
= rznt to the college was good, and the putting advowſon into the | ſigned 
= fine was on purpoſe to convey it to B. during the life of A. nothiz 
5 1 Car. Chan. Rep. 18. Emmanuell Coll. v. Evans. he a 
= a RGA . 8 
78 U 98 ] 2. A. being tenant of the manor of D. was employed'by B. to other 
= - purchaſe the fame for him, which A. agreed to do; but contrary equity 
= to the faid agreement, he purchaſed the fame in his own name; 8 
5 A. was afterwards perſuaded to let B. into the purchaſe, which but wh, 


AS 


was done by, deed mutually executed between them; but in that 
deed there were ſeveral omiſſions of many things compriſed in the 
purchaſe deeds, and thereupon B. exhibited his bill for —_ againſt 
the ſaid omiſſions, and accordingly it was decreed. 4 Car. 1 N. 
Ch. R. 7. Nelſon v. Nelſon. | 


3. In ejectment evidence was given, that A. ſcaled an indenture 


of leaſe of Black Acre, Green Acre, and IMA bite Acre, and by letter of 


attorney, reciting that Whereas he had made an indenture purporting 
a demiſe of Black Acre and White Acre, (omitting Green Acre) as 
by the ſame more at large appears, &c. gave power to deliver it 
as his deed upon the land, and alſo by word of mouth commanded 
the attorney to do the ſame thing. Roll inclined, that the letter of 
attorney was inſufficient in reſpect of the omiſſion; but Bacon 
contra clearly; becauſs there is a deſcription ſufficient to ſhew it to 
be the fame leaſe. All. 53. Paſch. 24 Car. B. R. Bamfield v. 
Brown. | | : | 

4. An omiſſion was of 4 parcels of land in a church 2 by the 
careleſsneſs of the ch ter clerk in the ingroſſing the deeds, and 
which were allowed for by the leſſee in the contract, and though 
the ſame, by the like miſtake of the clerk, were implicitly granted 
to another leſſee as the reſidue of the lands, yet *twas decreed, that 
the omiſſion be relieved, and the plaintiff enjoy the parcels. 
Mich. 26 Car. 2. Fin. R. 172. Gardian v. Fox, and the Dean 
and Chapter of Windſor. 

5. Omiſſion of a parcel of land, by the careleſsneſs of the . p. ac- 
ſcrivener, in a voluntary conveyance not ſupplied in equity. Hill. cordingly; 
1681. Vern. R. 33. Lee v. Henly. — 


being proved hy many circumſtances, and the acknowledgment of the huſhand, that he intended 
and thought be bud ſ-itl:d the anm nin d parcel, and had fo declared, the Lord Chancellor decreed it 
to the plaintiff, but not to ſuppiy the value according to the covenant, (which was à point in 
that caſe) but to eſtabliſh what the huſband intended to ſettle, and what he thought he had 
ſettled, 2s before, Mich. 33 Cat. 2. 2 Chan. caſes 63. Downes v. Moreton. 


(R. 10) Omiſſion of Names of Perſons. 


1. TE F. S. grants an annuity by deed, and in the deed is the s. p. Br. 
ſurname, viz. S. but not his name of baptiſm ; this grant is not Eſtoppel, 

good. Perk. 38. cites 3 H. 6. 26. | | | . «og 

Per Ne: dhams So if the ſurname is omitted. Where a thing 1s granted to one by ſuch a 


name, as that he cannot be intended to be any other perſon, it is good without a chi nume 
expreſſed. Paſch. 8 Jac. Buls. 21. in the caſe of Ewers v. Strickland. -S, P. as omnibus filiis 
J. S. or primogenito filio J. 8. or uxori de J. S. &c. Hill. 11 Jac. 11 Rep. 21. in Dr. 


Ayray's caſe. 


2. Two obligors; one's name was omitted in the bond, but both per Cow- 
Signed and executed. He, whoſe name was omitted, knowing Per C. his 
nothing of the omiſſion, was applied to to give freſh ſecurity, which —_— 
he agreed to; but after, upon diſcovery of the omiſſion, refuſed, the ficient exi- 


other being run away; this is a proper matter to be relieved in dence, and 
the omiſſion 


equity. 3 Ch. R. 99. Croſby v. Middleton. is a ſuffi- 


cient accident for equity to relieve againſt. Ibid. 101=——Ch. Prec. 309. Hill. 1710. S. C— 


zut where a blank was left for the chriſtian name in the bond, and the ſuruame was inſerted, _ 
| after 


S—— 


after obligor ſubſcribed both chriftian and ſurname, it was adjudged ſufficient, Cro. J. 26r. 
Dobſon v. Keyes. q | 


* 


(R. 11) Omiſſion of Words of Grant, or Limita- 
tion. 


4 Te. 8.5. C. 1. WAs doubted if chancery might help a purchaſor for a 
1 valuable conſideration, where there wants the word 
(heirs) in the deed of purchaſe. Mich. 30 Eliz. C. B. Godb. 

142. in Halton's cafe, 1 f 
But cena 2. The words ſhall ſtand and be ſeiſed, were omitted in a deed 
ro flu of ſettlement, yet relieved. 1650. Chan. Rep. 162. Thin v. 


(omitting Thin 
feiſed) to the 25 c 3 


w/e, Ec. was adjudged an incurable fault in all the courts in Weſtminſter. They went into 


echancery, hut were forced to have it relieved by act of parlament. Cart. 150. and 169.—-Sucl 
caſe was relieved m chancery. Mich. 33 Car. 2. 2 Chan. caſes 71. Coventry v. Thinn. 


3. A. ſeiſed in fee by indenture, in confederation of marriage 
2th M. the leſſor of the plaintiff, did covenant, grant, and agree, 
to and with V. R. and . S. their heirs, &c. in manner following 

that is to ſay) all that meſſuage, &c. to the uſe, Sc. of A. during 

rs life, and after to MH. for her life, &c. Plaintift had judgment 
by the opinion of the whole Court, and their chief reaſon was, be- 
cauſe the intent of the parties was to make a preſent ſettlement, and 
therefore they would ſupply the deed with theſe words, (to be) or 
(Hall be) and then the covenant will run thus; the covenantor 
covenants, grants, and agrees to and with the truſtees, &c. all 
that meſſuage, &c. to be, or ſhall be, to the uſe, &c. and judg- 
ment was given accordingly. Trin. 9 W. 3, Lutw. 792. Sleigh 
V. Metham. 


(R. 12) Omni tons in Deeds, &c. leaving the Mean- 
ing imperfect. In what Caſes ſupplied or un- 
derſtood. | . 


J. THE chancery gives help for e of things well 
as i 


in a feoftment of 


meant, and upon good conſideration : 
lands for money, the word (herrs) be omitted in the deed, Audley 
3 ſaid, he would ſupply it. Cary's Rep. 23. cites 
9 H. 8. | | 7 
2. So at law, where in an indenture between A. of the one part, 
and B. and C. of the other part, reciting the ſurrender of a former 
grant of annuity, the words, hath granted &c. to the ſaid B. and C. 
followed immediately, without ſaying who had granted, yet it was 
and C. of the other part, it muſt be intended the grant of 4. 
2 & 2 W. & M. C. B. 2 Vent, 141. Tretheway v. El- 
eſdon. : = - 1 * 4 , 1 9 * 


1 3˙ If a demuje of lands wants ſufficient words to carry that w 


wat 


held well; for being made between A. of the one part, and B. 


hich 
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, meant to paſs, it ſhall not be holpen in equity. Toth. 153. 
cites 1591. Kent v. Kent. 
4. A. leaſed lands to B. the defendant, intending that all woods 


growing thereupon ſhould be excepted, faving for neceſſary 


boots ; but by miſtake the clerk inſerted (hereafter excepted) where 

there was no exception after mentioned; and thereupon the defendant 

cutting down woods, an injunction was granted, Toth. 228. 

cites 37 Eliz. Bleverhaſſet v. Fuller. | 

5. Forbearance for a quarter ſhall be underſtood a quarter of a 

year, according to common parlance. Arg. Hard. 5. cites Paſch. 
Jac. the executors of Hangar's caſe————And Cro. E. 387. 

aſch. 37 Eliz. B. R. May v. Alverez. | | 


13 Miſtobe of the Place where. _ a 


I. A Seiſed in fee of 5 meſſuages, &c. by deed indented and 8. C citeq 
* inrolled baWined and fold 40 his tenements, Ic. in the by Hobart, 


pariſh of St. A. in the occupation and tenure of F. N. It was found 5 * — 
by ſpecial verdict, that the meſſuages lay in another pariſh, but were held it 


in the occupation of J. N. It was reſolved that nothing paſſed; plaialy con- | 


for though the laſt certainty was true, yet becauſe the firſt was 17% for - 
falſe, the bargain and ſale was utterly void; but otherwiſe it had 3 


been if there had been true certainty in the firſt place. 3 Rep. 9. ces and 
b. Trin. 26 Eliz. in the Exchequer. Dowtie's caſe. 3 
ä a Pot 
ſcribe and aſcertain the grant. And it is a good rule, incivile eft nifi tota ſententia perſpecta 
de aliqua parte judicare. Hob. 171. H. 12 Jac. in the caſe of Stukeley v. Butler. — And 
therefore the judgment in DoyyiNGToN's caſe. Co. lib. 2. 32, 33. is full in the point. H. 8. 
was ſeiſed of the hoſpital of Wells, whereof certain lands in P. out of the circuit of Wells, which 
were in the tenure of A. were part, and he granted unto B. all his lands in the tenure of A. 
ſituate in Wells, to the ſaid hoſpital belonging. And it was adjudged, that though the firſt part of 
the deſcription, as it was placed in the patent, [in the tenure of A.] were true, yet the latter 
part (being falſe) marred all, even if it were the grant of a common perſon ; and indeed, in one 
ſentence it is vain to imagine one part before another; for though words can neither be ſpoken 
nor written at once, yet the mind of the author comprehends them at once, which gives vitam & 
modum to the ſentence. Ibid. h | 


2. Leaſe of two acres in D. and S. If the land lies in either of 
them, it is ſufficient, and it is not neceſſary to lie in both. Clayton 
123. Anon. | | 

3. A leaſe was of 47 acres of meadno near the ditch, wheresf 15 The parties 
lie in D. and 20 in E. and 12 in F. where in truth al! lic in F. 3 
Quære, whether all the 47 acres ſhall paſs? Hill. 6 & 7 Ed. 6. pa wog 
D. 80. b. pl. 57. Lord Willoughby v. Forſter. 


gave a good 
ney, but there were other matters in diſpute. Ibid, 


ſum of mo- 
4. A. bargained and fold a houſe in the pariſh of St, Botolph Tn this caſe 
without Bifhopſgate, in the tenure of F. S. by the name of his houſe Manwood 
in the pariſh of St. Botolph wwitheout Aldvate, in the tenure of mought 


contrary to 


J. S. It will be very difficult to make this good; becauſe the Pyer, th t 
thing aliened has no name, but the name of the pariſh which is miſ- the houſe 


taken. Trin. 12 Eliz. D. 292. pl. 72. cited as Campian's caſe. _— paſs 
enough, not wit! ſtanding the mitlike of the parith ; for lat chere is ſufficient certaiaty in th: 


degingiug. Ibid. Marg. cite: 15 £1: | 
5. The 


1 
4 
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7 
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2 And. 64. 
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5. The king goo the commanary of &. in the county of R. 
If no part is in R. yet it ſhall paſs; but if part is in R. and part 
in another county, no more ſhall paſs than what is in R. Arg. 
Mich. 30 & 31 Eliz. Cro. E. 114. ſays it was fo adjudged in 
the Exchequer. | 

6. A. bargains and ſells his manor of G. in the county of O. 
where he had no ſuch manor, but he had in the county of C. 


It will not paſs, but otherwiſe if /very had been made. Trin. 


48 Eliz. B. R. D. 292. b. pl. 72. Marg. cites 3 Jac. Skipwith v. 
Elis. 


7. If I purchaſe land by a name, and allege it to be in a wrong 
pariſh, or ſhire, it is good notwithſtanding the miſtake ; per Cur. 


Brownl. 42. Mich. 10 Jac. 
Hif A. 8. A. has a moicty of lands in Kent, and a moiety of lands 
gives Black in Eſſex, and he grants all his moicties in Kent, the moiety in Eſſex 
Acre and S 5 . . 
White are ſhall paſs as well as that in Kent; for there is a certain demon- 
in the county ſtration of the thing * to be granted, and in a grant you ſhall never 


of Ken'yif refer one certainty upon another, and the ghyral cannot be ſatisſicd 


11 a Fer, with the ſingular; per Coke Ch. J. 2 Buls. 181. Hill. 11 Jac. 


yet this in caſe of Mirril v. Nichols. 
iS good 


clearly for White Acre alſo; for that relation of words is always to he taken according tothe 


matter to which they are applied; per Haughton Juſt. 2 Buls. 177. Hill. 11 Jac. in cate o: 
Merrill v. Nichols. | | 5 


*[101 | | 
| *. 14) Good in reſpect of the Reſervation ; 
Reſerving Part of the Eſtate granted. 


$ where 1. JF 2 man grant an advouſo of which he is ſeiſed in fer 


1 reſerving the — for life, this is void: for he cannot 
8 to & fr a leſs eftate than he had before. Br. Grants, pl. 60. citcs 
another, 38 H. 6. 34. 5 c 


reſerving the To : ; wg 
preſentation for life, this is a void reſer vation; quod nota, per Priſot & non negatur. Br. Grants, 


pl. 60. cites 38 H. 6. 34- 


2. A man cannot grant an eſtate to another, reſerving any 
S.C— particular eſtate to himſelf and his wife. Hill. 35 Eliz. B. R. Mo. 
be 47* 688. Callard v. Callard. | | 


Mo. 687. S. C—Cro. E. 344. S. C. — Though a deed operates by way of uſe, or otherwiſe, 
yet ns particular Mute can be reſerved to him who departs with the eſtate; per Twitden J. and 
not denied by any ; and for this reaſon it was held in the principal caſe, that a deed made by the 
mother to her eldeſt ſon was void, becauſe there was a clauſe in it, /« the ſaid Margaret Fuer enjoy- 
ing it during ber life. Trin. 14 Car. 2. B. R. Sid. 82. Forſter v. Forſter. ——— 4rd he held, that if 
the caſe of CALLARD and CALLAakd had been by deed, yet no uſe would have ariſen; becauſe 
it was reſerving an eftate to me and my wife, which could not he, and ſo all the operation of the deed 
% as iadered and obſtructed by it. Trin. 24 Car. 2. B. R. Sid, 82. cites 38 H. 6. 38. 


(R. 15) Grant of one T hing by Words proper for 


other Things; what Things and Intereſt pals. 


K. ] F a man leaſes land, rendering 201. per annum, and grant: 
the reverſiom, and the tenant attorns, the rent paſſes; per 
Finch, and not denied. Br. Grants. pl. 16. cites 41 E. 3. 16. g 
| "II . 


4. 
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tithes 
H. 7. 

3.7 
rever, 


Perk. 


they ha 
to he a 
Baker. 


* 
reverſi 
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Perk. 


8. 
houſeboi 
6. A 


nor land 
and H gie 
ſhall ſay, 
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would be 
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10. A 
taments ly 
in the vil. 
a writ of 
it lies no 


b. pl. 30. 
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2. If a man grants a parſonage, or leaſes it; by this word the 
glebe (land) paſſes well, and yet the parſonage may conſiſt only in 
tithes and offerings; per tot cur. Br. Grants, pl. 86. cites 8 


7. 2. 
£ If lend be known by the name of the houſe, in ſuch caſe the Lands win 


reverſion of the ſame land may paſs by the name of the houſe, &c. . 


Perk. S. 116. houſe, if 


they have been uſually enjoyed and occupied with the houſe, ſo that by it they gain a reputation 
to be appurtenant; per Haughton J. Trin. 21 Jac. B. R. 2 Roll. R. 347. in caſe of Loftus v. 


Baker. | 


4. And if fix acres are known by the n_—_— a manor, then the 7 p. 
reverſion of them ſhall paſs by the * name of the manor, &c. The bo —_ «Te 
lame law is e converſo in theſe two laſt caſes mutatis mutandis, &c. verſion. 6 


Perk. S. 116. : Rep. 56. 


Tr. 4 Jac. 
in Ld. Chandyus's caſe. 


5. By grant of all manner of eftovers, the grantee ſhall have | 1902 
houſebote, 5 and bote, 2. Perk. S. 116. [ ] 
b. A leaſe of meſſuagium ſuum in D. cum omnibus terris eidem 
m:ſſuagio pertinent” hal end ſibi reddend, &c. the land paſſes. D. 
130. b. 69. Paſch. 2 & 3 Ph. & Ma. in caſe of Hill v. Graunge. 
7. By a grant of centum librat' terre, or folidat” terræ, &c. 
land of that value paſſes. Co. Litt. 5. b. 
8. Mcſſuagium frue tenementum, if it will paſs a garden? See Mo. Dyer Ch. J. 
24. Dal. 29. pl. 5. The juſtices divided. n 


the garden 

nor land did rot pats by this grant, for by this word (meſſuagium) nothing paſſes, but the be, 
and th- circuit of the houſe; a garden is a thing diſtinct; for in a præcipe quod reddat, the writ 
ſhal! ſay, de uno mefluagio & uno gardino, which proves them to be ſeveral : quod alii juſticiarit 


conceſſerunt; and by this word (tenementum) as it is put here, no land paſſes, becauſe this is 


only the name of the houſe; for the deed is / tenementum: but if it was & tenementum, then it 
would be otherwiſe. Brown was of a contrary opinion ; but Weſton ſaid, that it paſſed by 
the name of the meſſuage, wich averment, that they have been occupied togetber. Mo. 24. pl. 
8:.—4 d may be ſaid to be a parcel of a houſe, and by ſuch words may paſs in a convey- 
ance. 2 Saund. 401. 


9. Advowſon appendant to a manor ſhall not paſs without Bargain 


- . : and ſale 
inrolment of the bargain and ſale, yet there were words that might wk 


paſs it by grant, for this was again/t their intent: otherwiſe if a rolment, 
man makes a leaſe for life, or years, of a manor and =”_ the in- notwith- 


heritance of the advowſon by the ſame deed; per Coke Ch. J. — 


Arg. 2 Brownl. 201, cites it as Andrew's caſe, alias Lord Crom- ment of 
well's caſe. ; the tenant 
are not apt words to make a grant of a reverſion. Godb. 7. pl. 9. per Dyer Ch. J. cites it to 
have been fo adjudged in C. B. | N 


10. Advowſom of a vicarage paſſed by the name of all heredi- Hob. 304. 
taments lying in D. where the vicarage was; for it has ſome eſſence —Er9- C. 
in the vill and church of the vicaridge, in as much as the view in 74. 
2 writ of right of advowſon ſhall be given in the church, &c. though ——Co. 
it lies not in livery, nor is viſible or palpable; per Cur, D.323. —_ Ss 


b. pl. 30. Paſch, 15 Eliz. Anon. ridgm. 95. 
11. A. 


— 2 — 
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7 will 17. A. ſeiſed of a manor, to which diverſe words are belonging, 
1 by deed grants the manor, and the woods to it belonging; but 
L nd, if the deed was not inrolled, nor any /tvery made, nor eftate executed; 
there be no jt was ſaid, that in this caſe the wood does not paſs, and the wood, 


— ac when it is felled, is but a chattel, which was not belonging to the 
the worcs manor. Paſch. 25 Eliz. Savil. 63. Whiſkard v. Futter,—Cro. E. 
| _— 416. cites it as the caſe of Blunt v. Andrews. 

upplie | | | 

atherwiſe. Paſch. 12 Jac. B. R. Gedb. 256. Dockwray v. Beile.—-/y /. if. of a maror the 
woods paſs. 5 Rep. 11. b. | | 


12. Surrender of a meſe containing 12 acres of ani; it was. 


- objected that the 12 acres could not pals by the name of a mele, 
but the court gave no regard to it, but gave judgment on another 
point. Cro. E. 29. Clamp v. Clamp. & | 

13. If a common perſon grant an acre,"called the two acrss, one 
acre only paſſes. Mich. 40 & 41 Eliz. B. R. Cro. E. 633. 
Per Popham in cafe of Brownlow v. Fair. 
14. Common in groſs will not pals by ti words lands, tenements, 
paſt. & paſtur. yet it is a feeding and paſturage. Hub. 304. cites 
20 All. q. 3 5 | 
15. Appropriation, or the advowſon of it, will not paſs by the 
name of advowſon, yet advowſon will be contained under the name 
of a tenement. Hob. 304. in cafe of London v. Collegiate Church 
of Southwell. | 
16. There is a difference between a conveyance en paris, and by 
matter of record: for where a man had a row of houſes in Egham, 
called Ezham rents, and makes feoitment of all bis rents in Eghan, 
the heuſes paſs. Arg. cites Peri. fol. 116. and fays it was ſo held 
in C. B. 2 Roll. R. 69. Hill. 16 Jac. B. R. in caſe of Treſwallen 
v. Penhules. 
[ 103 ] 17. Where a thing & one nature is known by the name of a thing 
of another nature, it will paſs by the name of the other thing by 
whoſe name it is known, as 14 H. 8. 1. by name of 299d paſture 
| ſhall paſs. Arg. Mich. 20 Jac. B. R. 2 Roll. R. 266. in cafe of 
Burton v. Brown & Ward. | 
18. Portion of tithes will not paſs tithes belonging to a rectory, 
Arg. Paſch. 1651. Sti. 270. in caſe of Cremer v. Burnet. | 


— 


(S) By what Words [Grants] may be made. In 
what Caſes, by Words proper for other Thing, 
it ſhall enure as a Grant. Feoffment 


[ 1. 17 feoffment be made of 4 manor in leaſe for years, ani 

livery made without ouſting of the leſſee, by which it becomes 

a void feoffment, yet if oe attorns it ſhall paſs as a grant of the 

ol reverſion. 11 H. 4. 71. admitted. 7 | 
| [ 2. If kfſee for years be, the reverſion for life, the reverſion 
fee, and he in reverſion in fee makes feoffment and livery to leſſee fir 

years, admitting that this is void as a feoffment, as is there he! 


yet this ſball not enure as a grant of the reverſion and attornme!' Bl 
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becauſe he intended to paſs it by way of ſcoffment. M. 40 and 41 
El. B. R. per Curiam between Knotsford and Edes. ] 
[ 3. If leffee for life be, the remainder fer life, the reverſion in 


fee to the leſſer, and the leſſee makes a deed of feofment is another, 


with a letter of attorney in it to make livery, and after no livery 


is made, yet the reverſion in tee ſhall pats by grant with the 'attorn- 


ment of him in remainder. Paſch. 13 Ja. B. R. per Curiam between 
Sir Thomas Lucy and Sir Francis Englefield. ] 

[ 4. If A. ſiſed rf tro acres leaſes one for years, and after makes 
charter of fesffment of both to B. and makes [very in the acre in 
poſſefſion in the name of both, in this caſe, only this acre in which 
the livery is made ſhall paſs; yet if the leflee attorns, the reverſion 
of the other acre ſhall paſs, Co. Litt. 4.9. ] | 

[ 5. If a parſon appririate nades a decd of feoffinent of the par- 
fonage and after no liver is made, by vchich it does not pals as a feoft- 
ment; this ſhall not paſs the tithes by way of grant, becauſe all 
is one entire thing. Between Z3zoun and Futter, per Curiam cites 


Mich. 8 Ja. B. 2 | | 
{ 6. If a man by indenture demiſes to J. S. the manor of D. and 


barnains and ſeils to him al! the woods and trees, Sc. upon the ſaid 
manor to be felled and carried at his will, habendum the faid manor 
for life. This is an abſolute ſale of the wood and trees; for the 
intent appears by the words, and the ſeveral diſtinct clauſes in the 
premifles, and the leaving of it out of the habendum. Tr. 10 Ja. 
B. per Curiam between Kawles and Maſon. ] 

[ 7. If A. ſeiſed of land leaſes it for years, and covenants and 
grants to and with the leſſee, his executors and aſſigus, that it ſhall 
be lawful for him to take and to carry away to his own uſe ſuch grain 


as ſhall be growing upon the land at the end of the term; though the 


word covenant be joined with the word orant, and though the 


words are not by way of gift of the grain, but that it ſhall be 


lawful to him to take to his own uſe, yet it ſhall be a grant, and 
transfer the property of the grain, which ſhall grow there at the 
end of the term; for the intent and common ule of ſuch words 


amounts to as much as the clauſe without impeachment of waſt 


[and]; transfers a property in the trees. Hobart's Reports 179. 
adjudged between Grantham and Hawley, ] 

8. Words of re/ervation or perception enure many times by wa 
of grant. Arg. Godb. 449. cites 10 E. 3. 500. 10 Aſſ. 40. 
H. 4. 19. Colinbrooke's caſe, ——41 E. 3. 15. 13 E. 12. Feaſts 
and Faſts 108. 

9. If a deed be made to a man by theſe words, dedi conceſſi & 
confirmavi, the grantee may uſe it to his moſt benefit, viz. by way 
of feoffment, or by way of grant, or by way of confirmation, 
22 5 moſt to his advantage. Br. Grangh pl. 117. cites 14 

4 18 

10. Land cannot paſs by deed [made] of a hovuſe, nor as 
parcel ; for it is not parcel of a houſe. But gift of an acre by the 
name of carve is good; and the ſame of a gift of a carve by the 
name of manor. Br. Grants, pl. 7. cites 27 H. 6. 2. 

11. Leſſor made a deed of feoffment to leſſee for years, and 
in the end was a ſpecial letter of attorney to mate livery to the leſſee 
| | for 
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reverſion for years, and his heirs. Leſſee for years has election to take the 


to bis right ſame by way of confirmation or ferffment, and the law ſuſpends the 
heirs. A. grant and expects, till he has declared his pleaſure; and when he 
* has made his election to take it by livery, it ſhall be a feoffment 
Fraus the ab initio, and by the delivery of the deed, in the mean time, nihil 
manor and operatur. Trin. 25 Eliz. C. B. Godb. 139. Leonard v. Stephens. 


the rev er- : 
Hon, and includes withia the deed a leteer of ai't9 ny to make livery, but 0 lier Was made. The 


T paſs by livery and ſeiſin, and not 
= rein, 1 Jac. C. B. 2 Browul. 201. cited per Coke Ch. J. as H. 15 Eliz, Ld. Crom- 
well's cafe. | 


12. If deviſee enters into the term deviſed to him without the 
executors aſſent, by which he is a wrongful ſeiſor and a diſſeiſor, 


and after he grants h:s right and intereſt to the executor; though the 
deviſee has no term in him, but only a rigþt-to the term, ſuſpended 
in the land, and to be revived by the entry of the executor, yet it 
was adjudged to be a good grant, and that it ſhall enure, firſt, as 


the agreement 7 the executor by the acceptance of the grant, that 
the deviſce had the term in him as a leey; and ſecondly, the 


deed ſhall have operation by way of grant to paſs the eſtate of 


the deviſce to the executor, and fo no wrong. Trin. 27 Eliz, 
Ow. 56. Carter v. Low alias Lawes. 

13. Surrender to grantee of a reverſion (hall firſt enure as attorn- 
ment, and after as ſurrender, cited to have been ſo adjudged. 
Trin. 27 Eliz. Ow. 56. Carter v. Low al. Lawes. 

14. In a leaſe was a covenant to take fireboot, &c. by the leſſee; 
but it had not the word grant added to it; it was objected, 
therefore that this was not ſufficient to juſtify the leſſee's taking it, 
but that he may have action if he was denied it. But the court 
ſcemed to incline that it was well enough, being by the ſume deed 
of leaſe; if it had been well pleaded. Mich. 6 Jac. B. R. Cro. J. 
291. Purfrey v. Gryme. E 5 

* A rant 15. The Biſhop of Wincheſter granted to a mayor, &c. that 
cannot a they might build in the vacant places of the fame city, and inhabit 
2 heence. there, and the dean and chapter confirmed the grant; per Hutton 
Arg. Hard. J. The foil is ſtill the Biſhop's, aud conſequently fo are the 
43. incaſe houſes, quia quicquid plantatur ſolo, cedit ſolo; and the grant 
«> nn i * /j ad not otherwiſe, Het. 57. 
v. Laon, Enures but as a covenant or * licence, and not otherwite, Het. 57 
—_ Mayor and Commonalty of Wincheltcr's calc, 

rl — — 3nd 11 Rep. 48. 

16. A conveyance ſhall not enure to a contrary end, than it 
was deſigned for. Arg. Hard. 48. cites 6 Rep. Sir M. Fixcn's 
caſe, and Co. Litt. 301, 302. But held, that a leaſe, though not 
goods amounted to a good appointment, Hard, 49. Jones v. 


lerk. 2 | | 
17. If it does not appear by the fabrick of a decd ; that lands 


are to paſs thereby by way of feoffinent, yet the lands may paſs by 
way of uſe, if there be a ſufficient conſideration expreſicd in the 
deed to raiſe an uſe; Sic dictum fuit. Paſch. 1655. B. R. Sti. 


5- Anon. | | . 

[ 10 ] 18. A. articles that a man in conſideration of 20s. and 6 4. 
5 per Ann. rent Hall have a way for himſelf, his heirs, &c. oY 
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ſuch a cloſe, This is a good grant of the way, and not 4 
covenant for enjoyment. HoLMs v. SELLER, 3 Ley. 305. Trin. 


3W. & M. C. B. 


(S. 2) Ennre as a Releaſe in what Caſes. 


. 1 F there be lord and tenant of three acres of land, one white 
I acre and two other acres, and the lord grants unto the tenant 
by deed, that he will not diſtrain in white acre for his rent and 
ſervices, this grant ſhall not enure to ſuch intent as to determine 
the ſeigniory in any part, but {hall enure by way f covenant, fo 


that if the lord diſtrain in white acre for his ſervices, the tenant 


{hall have an action of xovenant. Perk. S. 69. 

2. Ho, if a man holds an acre of land of J. S. by fealty and 
ſuit, as of his manor of Dale, and J. S. is alſo ſeiſed of another 
manor called T. and J. S. grants unto the tenant, that he ſhall do 
bis fuit at his manor s/W. this grant ſhall not determine the ſuit at 
the manor of Dale. Perk. S. 70. cites 2 E. 2. Action for Leſta. 
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And if Fe . 
in the ſame 
caſe bad 


granted unto 


his tenant 
that he ſhall 
give unto 


him 12 d. yearly fer his ſait; this grant ſhall not determine nor alter the tenure. Perk. S. 70, 


3. In a replevin the caſe was thus; B. held 50 acres of A. as of 
nis manor of Swarden by fealty, and 45. 7 d. rent, &c. And C. held 
47 acres of A. &c. by fealty and 35. 4 d. rent; A. by indenture 
between him and the ſaid B. and C. reciting the faid ſeveral tenures, 
gives, grants and confirms the ſaid rents, ſervices and ſeigniories to 
B. and C. and their heirs, to the uſe of them and their heirs, &c. 
And in that caſe it was reſolved, that it is an ext1mgui/hment of a 
moety of every of their tenures. And {ir the other moiety they hold 


me of another, and the avowant had judgment accordingly, for there 


was a crols tenure between them for the one moiety, and that ſhall 
not move as a releaſe, reddendo ſingula ſingulis, &. Dyer 319. 
See & note 11 H. 7. 12. a. 39 H. 6. 2. 49 E. 3. 40. In the principal 
caſe there is not an equal benefit to every of them; for it was ſaid, that 
if the acres and rents had been equal, that then it ſhould have 
deen extinguiſhed in all. Noy. 113. Goldwell v. Navenden. | 
4. And Cook put this report caſe. A. leſſee for life, the remainder 
te B. for life. The leſſor gives, grants and — to them and 
their heirs, A. ſhall have all the poſſeſſion during his life, and 


_ afterwards B. ſhall have all the poſſeſſion during his life, and one 


moiety then executed, and after the death of B. the other moiety 
to A. in fee. Noy. 113. Goldwell v. Navenden. 


(S. 3) Enure, Where a Covenant ſhall enure as 
a Grant. 5 


I. A By articles agreed with B. his heirs and aſſigns, that it 
* ſhould be lawful for him, his heirs, &c. at all times to have 

and uſe a way by and through a cloſe of A. in conſideration 
N | | whereof 


— —ñä5 — 


Grants. 
whereof B. covenanted to pay 20 f. down, and 67. a year to A, 
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his heirs and aſſigns, and to repair the gate between the cloſes. to 
Adjudged per Pollexfen and Rokeſby only in court, that this was 

a good grant of the way, and not a covenant only for the enjoyment. in 
Trin. 3 W. & M. C. B. 3 Lev. 305. Holmes v. Seller. E. 


[ 106 ] (S. 4) Paſs. Where one Thing ſhall paſs by the : 
Name of another, as Perquiſite. F 


. TRESPAS S for taking of hawks, the defendant pleaded 
nat guilty, and was found guilty, but the pisintiſf before the 


2 4 fold all the trees in the word to N. by indenture, with free — 
egreſs and regreſs, &c. and by the indentuge it was agreed that N. hi 
ſhould not cut the trees before Michaelmas, within which time the 575 
defendant tcrk the hawks, and entered by the common way, to the rar! 
damage, &c. and the court took advice quære legem. It ſeems 6 
: hog 107 
to me that the vendee has no property in the, trees till they are cut, "8 
and then he ſhall have them as chattles, but they are parcel of the hg: 
franktenement as _ as they grow, and then the vendor ſhall have Ti 
action of treſpaſs. Br. Treſpals, pl. 247. cites 27 All. 29. "ſk 
2. If a man ſeiſed of a manor, unto which an advmwſmm i- 
endant in fee, leaſes the ſame manor unto a ſtranger for years, 
or for the life of another man, and the church becomes void during 
the term, and the years expire, or he for whole life it was, dies before [ 
the fix months paſs, and before the leflee hath preſented; yet the endo 
leſſee ſhall have the preſentment, becauſe he is to have the ſen o 
ſame as a perquiſite, by reaſon of the manor. Perk. S. 97. cites as p: 
4 H. 7 11. f | | 
— (T) What ſhall paſs by Grant of all Lands and R 1 ; 
| | : : t 
Fo. 57. Tenements. [or by either of thoſe Words, or 6; * T 
—— cotber Words.) N | 44 A 
| s | 1 
Common [ 1. Y thoſe words a common in groſs ſhall not paſs. 20 Afi. ( 
| | 26 A 
words, all lands and tenements. Br. Grants, pl. $7. cites 11 H. 6. 22. | deme/; 
1 [ 2. By grant of all his lands and tenements * paſcuis a com- mn. 
common . 
of paſture on ſhall not paſs. 20 Aſſ. Curia! 
ſor ſix oxen, the plaintiff ſhewed for title that the defendant had granted e of pa to U. I4. 
N. for fix oxen in N. in fee, and that W. N. granted to him the plaintiff ommu trnementa 244. ua & land . 
Pafturar ſuas in the ſame vill, and becauſe it was mt erh d in the aſſignment, therefore the juſtices a 
intended that it could not paſs by the words [tenementa paſcua et paſturas] quzre inde; for the _ 
Plaint'ff was nonſuited, by reaſon of the opinion, &c. Br, Grants, pl. 70. cites 20. Aſſ. g. a ſtran 
4 By grant of all his lands and tenements in D. commoen ſhall paſs; for the writ of dower ſhall be Cites 
18 dotem de libero tenemento in N. and ſhe ſhall make her demand of common, therefore com: 34 
1 1; a lene ment; her Newton and Candiſh. Br. Grants, pl. 143. cites 11 H. 6. 22. S. P. Br. | 
! Grants, pl. 87. cites 9 H. 7. 25,——-* So it is in the origing), and ſeems miſprinted. | | 
| JEM | IS. 
| 3- By ſuch werds a reverſion ſhall paſs. 11 H. 6. 22. b. lands i, 
It Mo. 36. pl. 4. By grant of a tenement a rever/ion ſhall paſs. 37 H. _ the fre 
H 18. | 6. 5.7 i | pl. a 
1 . 7 
+ | [ LL * Vos 
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D 5. By ſuch words a way ſhall not paſs, unleſs it be appendant 
to any of the lands. 11 H. 6. 22. b.] ; 
[6. If a man grants to another all his lands and tenements 


in D. a rent-charge which he has there ſhall paſs, Trin. 38 

El. B. R. ſaid per Popham to be ſo adjudged. ] 

[ 7. If a man grants to another all his lands in D. houſes will 

_ becauſe the. houſe is built upon the land, and cedit ſolo, 
rin. 38 El. B. R. agreed between Ewer and Haydon. ] 

[ 8. If a man is ſeifed of a haufe in L. in the county of Oxford, and 
of certain hovſes ana land in the county of Hertford, and leaſes the 
houſes in Hertford, rendering rent, and after makes his will in 
this manner, I dev:ſe Il that my houſe in L. in Oxford to F. E and 
his * heirs, and alſo all thoſe my lands, testet and meadows in I. 
in Hertford to him and his heirs for even; by this deviſe the rever- 
ſion of the houſes in Herttord ſhall paſs by the word [lands] though 
he has made ment of a houſe before in anotner county, and 
makes particular difference between land, paſture and meadow. 
Trin. 38 EL B. R. 47. between Ewer and Haydon, adjudged. 
See before contra. ] SE 


106 


2 And. 2. 4, 
Br. Grants, 
pl. 102. 

cites 14 E. 


Rep. 87. b. 
Cro. E. 
476. 8. Go 
— Atl. 
j1dged con- 
tra. 2 And. 
123. and 
the diffe- 
rence is 
hetween a 
grant and 
a will. 

Sup. (P) 
DI: 3-- 
2. IF 


he had de- 


viſed all bis lands and had not /; fake of bis houfe, the houſe had paſſed. Godb- 352. 8 C. 


189 an abbot be patron, and parſon, and there is a vicar 
endowed, and he grants all manors fees and advcuſons; the advow- 
ſon of the parſonages does not paſs by it; but it remains in the abbot 


as patron and parſon. 44 Al. 37 adjudged, ] 4 


By grant of 
[and and 
ftrnemerits an 
dvi ſon 
ſhall paſs, 
&c. Perk. 


S. 116.—S.P. Br. Crants, pl. 87. cites 9 H. 7. 25. 


{ 10. But the advorſon of the vicaridge ſhall paſs to the grantee 
by the faid words. 44 Aſſ. 37. adjudged. ] | 

[ 11. And the tithes of the On 22%. 4 ſhall paſs by the ſaid grant. 
44 All. 37. adjudged. ] | 

60 = A common in groſs ſhall not paſs by grant of all his paſtures. 

20 All. 9. | peg. 

[ 13. 17 a man leaſes a manor for term 3 crops with all the 
demeſnes and profits whatſzever, this is a leaſe for years of the 
manor. 33 E. 3. Accompt. 130. ] 


Per Haugh- 
ton J. Roll. 
R. 319. cites 
23 E. 3. F. 


Account 130. and 3 Buls. 103. Haughton J. cites 33 E. 3. 


14. If a man has a reverſion in fee in los. rent, iſſuing out 9 
land in D. and has alſo the reverſion in fee of an acre of land in 


S. P. and 
ſo of a 


deviſe. Br. 


1 town, and he grants all his land and tenements in D. unto Grants, pl. 
a ſtranger, by this grant the reveri:ons ſhall 2 Perk. S. 114. „ — * 
Cites 34 H. 6. 6. 16 E. 3. gr. 55. 38 E. 3. 36. g — had 


an anuity in the ſame town, it ſhall not paſs by ſuch grant, 8&c. Perk. S. 141- 


T5, If a man has land in leaſe fer years, and is ſeiſed of other 
lands in fee, and makes a feaffmnent of them both, and liver; only in 


5 fo rmple land, the lands tor years ſhall not paſs, Br, Grants, 


7. cites 9 H. 7. 25. 


Vet. XIV. K 16. In 


. = _ 4 
. cc I 


*$.P. per 16, In Br. Abr. Tit. Grants, pl. 155. *tis ſaid, that if a man 
Brook. Br. grant omnia terras & tenementa ſua in D. a leaſe for years ſhall 
Grants, Pl. not paſs; but in BRACEBRIDGE AND Cook's caſe in the Com. 


1 424. that caſe in Br. is denied; and 'tis there reſolved that a grant 
For thoſe of all his lands and tenements ſhall make the intereſt for years to 
1 paſs. Skin. 5 39, 540. Trin. 6 W. & M. 

freeheld at the leaſt Br. N. C. pl. 301. S. P. if he grants one firms ſuas, 
for years ſhall paſs; far of this an ejectment lies, and by tins he ſhall recover the term, and 
therefore. it is a good word of grant. Br. Grants, pl. 155. cites 7 E. 6. Br. N. C. 96. pl. 433- 
cites S. C. and 1 37 H. 8. Br. Done, &c. pl. 41. cites F S. C.—5S, C. cited Arg. 1 


Buls. 100. 


By name of 17. A grant was per nomen meſſuagi: frve tenement: ; per 2 
ba: or te. juſtices, the garden does not paſs, but if it had been ef tenement, it 
net, 122 would be otherwiſe; 1 Juſt. held the contrary, and one held that it 
1 6 Fo paſſed by the name of the meſſuage, with an averment that they 


p-/, though have been occupied together. Paſch. 3 Eliz. Mo. 24. pl. 82. 


they lye at Anon. 


a great : : : 
diſtance from the houſe, or in another vill, or pariſh. Paſch. 18 5. R. 2 Sid. 76. Myrrel v. 


Lord Brook. 


[ 108 ] 18. In 1 Leon. 98, 99. 'tis held by Popham, that if a man be 


tenant by elegit, or ſiatute, of lands in D. and, not having other lands 
there, grants all his lands in D. The intereſt, which he has as 
tenant by elegit or ſtatute, ſhall paſs by the word [land.] Trin. © 


W. & M. B. R. Skin. 539. Jerman v. Orchard. 
19. Redditus eſt tenementum. D. 206. pl. 8. 


(U) What ſhall paſs by general Mordes. 


[ 1. BY grant de omnibus averiis ſuis, deer ſhall not paſs. 18 
FE. 4. 14. b. | | 

oro. E. I2. If a ow by . leaſes his glebe with all profits and 
161. Fer- commodities to the ſame belonging, habendum for 95 years 
N — rendring ſo much rent for all exactions and demands whatſoever 10 
11 Rep. 13. the ſaid rectory for the cleſe aforeſaid belonging, yet this ſhall not paſs 
b. Mo. 47. the tithes of the land; for the leſſee ſhall not have the land diſ- 
Satta- charged of tithes, but ſhall pay them to the parſon; becauſe it is 
due to the parſon of common right, and ſo ſhall not paſs by 
general words. M. 31 and 32 El. B. R. per Curiam agreed be- 

tween Portnis and Hynde. |] YT 
3. If an advowſom be appropriated to an abbot, and a vicar is en- 
dnued, and the abbot r grants the church and aduoiuſon, 
this paſſes only the advoſon of the a but not the ad- 
vouſon of the vicarage. Br. Judgment, pl. 138. cites 16 E. 3. 
per Pulton and others and Fitzh. tit. Grant, pl. 56. 17 E. 3. 

ibid. but adds a quære. 1 


4. If a man gave land before the flatute of quia emptores terrarum, 


and after time of memory to one 10 hold by fealty and 34d. pro omni- 
bus ſervicits, exatiionibus & demandis, this ſhall excuſe a fine for = 
alienation, hberit cuſtom, and ſuch like, which were due before, = 


4 leaſe | 
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gran 
mona 


Perk. 


Ec. A 


caltle C9 


4, 

houſe, 
meſnes 
and th 
ſhould 
by the 
the C0} 
Caſes 7 


but act 
Cites 18 


ticularly 
ſhould h 
D. to hi 
In the en 
this after 
about 60 
land to | 
and all ; 
already li, 
A. died v 
at law, 
whether I 
words, 20 
Very farm 
#1 the lim 
ment, ſw 
on L. an 
and theref 
Was the C. 
whole ma 


Grants „ 


be a good bar in an avowry; per Cur. and per Strange it ſhall ex- 


cuſe a relief; contra Skrene; becauſe 'tis incident, quære. Br, 
Barre, pl. 18. cites 14 H. 6. 2. 8 

5. If a man gives all his -uniments, all charters, releaſes, and 
other evidences paſs; and if a man gives all his deeds, thereby all 
charters, releaſes, and letters of attorney paſs. Br. Grants, pl. 
13. cites 35 H. 6. 37. per Wang. 

6. If a man grants unto me common of paſture for 10 Eine in 
his lands in ſuch a town; yet ſhall not have common but in his 


land commonable in the ſame town, and yet the grant is general in 
his lands in the ſame town; but the reaſon is becauſe he does not 


grant but only common of paſture, and for cattle certain and com- 
monable ; fo as the grapt thall not extend but unto paſture lands, 


_ Perk. 8... | 
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But if com- 
mon of pa- 
tar be 
granted 
unto me for 
all manner of 
cattl:, Ithall 
not have 
common 
for h-zz5, 


Sc. Alſo if common of paſture be granted unto me for my cattle, I ſhall not common but with 


cattle commonabl: ; for a grant ſhall have a rca/onable conſtruftion, &c. Perk. S. 108. 


7. A predeceſſor of A biſhop made a leaſe to B. of his manor- 


houſe, and the ſcite thereef, and of certain particular cloſes and de- 


meſnes by particular names (and of all other his lands and demeſnes) 
and the queſtion was, whether an ancient par# and copybold land 
ſhould paſs ? but it was held per Cur. that neither of them paſſed 
by thoſe latter general words; for that neither the park, nor yet 
the copyhold could be intended to be demeſnes, and that in ſuch 
caſes a grant ſhall not be conſtrued by any violent conſtruction, 


but according to the intention of law, Hill. x Buls. 100 Arg. 
cites 18 Eliz. 2. Lord North v. Biſhop of Ely. 


8. A. granted omnes arbores ſuas, fruit trees do not paſs. 
Hard. 309. | | 

9. A. by conveyance executed in his life-time ſettled all his 
{nds in the counties of B. C. and D. (mentioning them all par- 
ticularly) to the uſe of himſelf for life, remainder to his iſſue, if he 


ſhould happen to have any, in tail, and then appointed the lands in 


D. to his nephew H. and the lands in B. and C. to his nephew L. 
In the enumeration of the particulars of the lands in B. and C. in 
this after part of the deed, limiting them to L. a farm or manor of 
about 60 J. per annum was omitted; but after the limitation of the 
land to his nephew H. there were added theſe general words 
and all other my manors, lands, and tenements, — no uſe 1s 
already limited, the ſame ſhall be unto the 5 of my nephew H. &c. 
A. died without iflue ; by which means H. and L. were his heirs 
at law. The queſtion was, who ſhould have the omitted farm; 
whether H. by virtue of the general words, or L. by reaſon of the 
words, wheresf no uſe has been already limited? For the uſe of this 
very farm was limited to A. and his iſſue, though not enumerated 
#1 the limitation to L. beſides the ſcrivener, that drew the ſettde- 
ment, ſwore, that A.'s intention and inſtructions were to ſettle it 
on L. and the not doing it was purely an omiſſion of the clerk ; 
and therefore it was prayed to ſupply that defect, eſpecially as it 
was the caſe of an heir at law; but the Lord Chancellor, upon the 
whole matter, did not think fit to decree it fer one or other of 

| K 2 inem, 
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109 Grants. 
them, but left the land in queſtion, to deſcend equally between 
the 2 nephews. Hill. 1681. Vern. 37. Lee v. Sir Robert Hen 
Yo ley & al. 5 | 
And there- 10. One ſeiſed of the manor of Ciateſmarſh in fee, and of other 


lands in fee in Cateſmarſh, aud alſo of a term for years in Cateſ- 


— . T marſh, conveys the manor by ſpecial name, and the other fee 
nothing fimple lands by ſpecial name; and then came theſe general words, 
* and all other his lands and tenements whatſoever in Cateſmarſh; and 
he har the queſtion was, whether the leaſe for years paſſed ; and upon this 
ſhould the Court was divided; Croke and Williams J. were of opinion, 
_ if that the term did net paſs; Yelverton J. and Fleming Ch. |. held 
cx-cutzrs had it did paſs. In that caſe it was adjudged afterwards, that by thoſe 
been in words the term did not pats; for there the Halendum was to th: 


there "tis 
plain from 
that caſe 
that the 


words | all 


grantee and his heirs. Skin. 539. 6 W. & M. B. R. cited in 
caſe of JERMAN v. ORCHARD, as the caſe of EDWARDS and 
DExToON, reported by Serjeant Moor, p. 832. 


his lands and tenements] had conveyed tlie term. Trin. 6 W. AH. B. R. Skin. 539. cited 
caſe of Jerman and Orchard. 


(W) Paſs. What will paſs by tlie 


word (Bona) 
only. : 


well veal as perſonal. Co. 


Perjoral ac- I. PONA include all chattels, as 
18 Litt. 118. b 
well in- 7 OR 


cluded within this word (goods) in an a? »f Par li ment, as goods in poſſeſſion. 12 Rep. 2. Vf. 4 
Fac. in the Exchequer Chamber, Ford & Sheldon's caſe. 


Br. Grant, 2. If wo men have goods in common, and have other goods ſeve- 

18 rally, and give to me omnia bona ſua; it paſſes all their goods, 
which they have in common, and all their goods which they have 

ſeverally; per Newton Ch. J. quod nullus negavit. Br. Done, 

&c. pl. 12. cites 19 H. 6. 4. 

Br. Done, 3. Omnia bona ſua will not paſs a leaſe for years, nor world it 

= paſs a ward; for bona are goods moveable, alive or dead, but not chat- 

A term for tles ; and it ſeems, that the next preſentation to a church, unica vice 

yours wil is a chattel, and not goods. Br. Grants, pl. 51. cites 4 E. 6. 

paſs by a | 


deviſe of all his g2zd;, but not by a grant of all his goods. Cro. E. 386. Portman v. Willts.——3 
term is taken in 7 H. 4. 6. b. to be within the word (goods) and an executor may Have action 
on the ſtatute of goods carried away in vita teftatoris, per Warburton J. 2 Browiil. 131. 1 calc of 


Petto v. Checy. 


In the ſpiritual court, where legacies are demandable, bona & catalla are taken for all one, 
and ſee the flirt. of Mar ib. giving an action to the ſuccetior, ad rep:teada bona pradeceſſorts; yer af 


id. cufixd. has been maintained thereupon ; ſo alſo upon the ſtatute de bans aſporiatis, Se. tie 
ſame has been reſolved *®; and where adminiſtration is granted, it is only ommium bonorum wit. 
out {:eaking of chattels, yet h:s the adminiſtrator intereſt in leaſes, as well as moveables. 5 
the ſtatute de prœrog rgis mentioning only forfeiture de cuts is extended to mov eabhles. So in 
the writ of affiſe, de catallis quz in eo capta fuerint, and in the writ of execution on a ſtatutes 
there is only the word catalla, and not bona; moſt of which ſtatutes and writs were conſidered 
in Po TMA 's caſe; but appear not to have been conſidered in the caſe in E. 6. time wi! 
the contrary was held, and in the caſe reported Kelw. 35. a. 13 H. 7. it ſeems that d 
catalla were taken as /ynoninew. Wentwe Off. Exccutors 253. 254. 
* [ 110 ] | 


4. B. 


and chatte! 
Caly's caſe, 
_ the word (t 
ry a cho! 
K. 7. in caſ 
Ozlethorp.- 
70. Cites 22 
much as the 
comprehend 
0 J. S. and i, 
expreſſed, qt 


4. If a 
22 E. 4. 1 
Done, &c. pl. 


Clhn*+ 1, 
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with 
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ſidered 
hen 
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D. 26 H. 8. 5. 3. per Fitz. ] 
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4. By grant of all goods, apparel will not paſs. Arg. Godb. 
298. cites 3 Rep. 81. | 

5. The queſtion in chancery was, whether plate paſſed by the 
name of goods; and it was decreed to be goods. Toth. 133. Cites 


| Mich. 15 Car. Turner v. Williams. 


6. The father in conſideration of marriage of A. his ſon with 
B. and of a conſiderable portion, covenanted to ſettle and aſſign to 
A. ſuch lands, and leave to him all ſuch goods, as he ſhould be 
poſſeſſed of at the time of his death. The father leaves a legacy of 
30/. to a daughter, and other ſpecifick legacies by his will, and 
makes A, executor; A. took no notice of the will, nor proved it. 
Decreed A. to account for what came to his hands after the 
father's death, and which is not included in the articles, and if he 
has ſufficient aſſets unadminiſtred (and beyond what is included in 
the articles) at the time of the bill exhibited, then to pay the 30 J. 


with damages, ſince the bill brought, and to deliver the ſpecifick 


legacies, and pay her full coits, which ſhe thall ſwear to be at. 
Fin. R. 125. Mich. 2&@ar. 2. Mablety v. Baker. | 

7. Money will paſs by the name of bona, though it may not be 
demanded by ſuch name. 2 Show. 133. Anon.—And money is 
goods, within the ſtatute of 1 R. 3. 3. for ſeizing. felons goods, 
Raym. 414. Oſborn v. Wandell. 


(X) What ſhall paſs by Grant of all Goods and 
Chattels, [or Goods or Chattels.] 


. 17 A. B. grants omnia bona ſua, the trees growing ſhall 
+ not paſs. 18 E. 4. 16.] - | 

: [ 2. Otherwije if the trees were cat at the time of the grant. 18 
E. 4. 16. | | 

3 If 1 man grants all his goods and chattels, an obligation The Court 
in which J. S. is bound to him, ſhall paſs by this, that is to ſay, the "= 2 
parchment, though the debt be @ choſe en action, which cannot pals. that by + 
gift of all 


his goods 
and chattels a bond would paſs. 4 Mod. 157. Cook v. Boſinger.— D. 5. b.—8 Rep. 22. 
Caly's caſe, contra. that is the paper and wax will paſs. Arg. Litt. R. 87. cites D. 5. By 


the word (bona) all chattels real and perſonal paſs, and in a grant by the King, theſe words 


carry a choſe en action, per Walters Ch. B. Litt. R. 57. Coke Ch, J. ſeemed contra. Roll. 
R. 7. in caſe of Cullam v. Sherman. Goldtb. 114. pl. 7. S. P. but no reſolution. Adams v. 


Orlethorp. Py a gift of goods and chattels, charters do not paſs. Br. Charters de terre. pl. 


70. Cites 22 E. 4. 12.— 2 Inſt. 152.— D. 5. b. Marg. cites Kelſet v. Nichol on. ln as 
much as the debt included and written on it 1s the prutcipal, the words of the grant ou ght to 


comprehend the name of the principal. But if I grant all my goods and chattels in {uh a "i 
bt J. S. an in this box are bond;, there the bonds paſs, by reaſon of the Jt ectal reference by the grant 


txpretied, quod Curia concetlit, Yelv. 68. Channel v. Robotham. 8 


4. If a man grants omnia bona & catalla, charters do not pals. ry 33+ 
0 E | erk . 
22 E. 4. 12. | 115. Br. 
Done, &c. Pl. 47. cites Done in Fitz. 6.4 d::d of etui! does not paſs by gift of all good and 
chattels; for it 15 inheritance, as the land is, and of the nature of the land, and ſhall go to the 
, Er. Charters de terre, &c. pl. 53. Cites. 4 H. 7. 10.— Br. Grants pl. 84. cites S. C. per 
tarfax and Huiſey. 3 
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a Grants, 
[S. So, by ſuch grant @ cheſt ſealed with charters does not 


pals. 22. J : "or, 
D* 6. If a man grants bona ſua (and does not ſay omnia) yet all 11 
goods ſhall paſs by it. 21 E. 4. 47] | | ne 
2 2 [ 7. If a man grants omnia bona & catalla ſua a term for years ſu 
words will „ -: LS | * 
right of his wife ſhall paſs. ꝙ H. 6. $2. b.] | "Wu 
for years. 2 Buls. 225. Stone v. Grubham. ———2 Brownl. 131. Peto v. Checy.-—An in- gr 
tere ſe termini will paſs by grant of omnia bona & catalla i» c/*adia furs Cro. J. 60. Saffin v. pe 
Adams.——Mo. 352. Portman v. Willis. If there are no other circumſtances to gude the rar 
intent otherwiſe, A leaſe for years to A. to begin after the expiration of a leaſe wade to H. will paſs 5 
by ſuch grant, though the words were omma tc bona & catalla ſua. 3 Le. 152. Cadee v. au 
Oliver. - | bu 
Pl. 52 [ 8. If a man grants omnia bona & catalla ſua, the goods which Ar 
brage be has as executor, ſhall paſs as well as hig proper goods. P. 1 Ja. 
bridge 5 7 . . 7 . boun 
— B. 1. between Sheldon and Billey adjudged; the which intratur,. e 
— 106. P. 44 El. Rot. 125. 20 H. 7 Kell. 64. b. PCT Frowick. 1 : | pats 
alby v. | 
| Spooner, accordingly cites 10 E. 4. 1. 19 H. 6. 4.——4 Le. 22 contra. 3 Buls. 8, contra. Br. 1 
Done, &c. pl. 47. contra, that the goods of the teſtata do not paſs ; Mbhe ſhall have tretpafs, that deb 
bona & catalla ſua cepit, of his own poſſeſſion, cites 10 E. 4. 1.— Br. Grants, pl. 96. cites S. C. ON 
according, per Danby and Movle. 1 
[ 9. If an adminiftratrix takes baron, and the baron grants omnia N 
bona & catalla /ua, and it is expreſſed in the deed, that he gives a trun 
horſe in the name of ſeiſin of the goods, which horſe is parcel / pilce 
the goods of the inteſtate, as is found in a ſpecial verdict, it ſeems 
the goods of the inteſtate ſhall paſs by this grant. Dubitatur, 
Trin. 8 Car. B. R. between Notoſe and Barkley, upon ſpecial ver- (X. 
dict. Intratur Trin. 7 Car. Rot. 497, or 498. See 21 fl. 7. ; I 
29. b. of an arbitrament] 5 
| | [o. By a grant of all his chattels, a ferm in extent, upon 2 1 
0 | fatute merchant ſhall paſs; for it is but a chattel. 11 H. 6. 7. b. * 
. 58. C. cited 11. The abbot and covent of D. granted a rent- charge by D. * 
_ 4 Le. for four years, with clauſe of diſtreſs, and the grantee granted over oy" 
the fame rent, which was granted to him to W. N. by theſe words, | 1 F 
omnia bona & catalla ſua tam viva quam mortua, and it was held, et ; 
that the ſaid rent which was a chattel, might paſs by theſe words, ng 10 
with attornment of the tenant, well enough, quod nota, Br. = 5 
Grants, pl. 62. cites * 39 H. 6. 35. | p 
»Þ 39 33 Hardy 


12. If 2 man bails geods, and the bailee gives omnia bona & 
catalla ſua, the goods bailed do not paſs. Br. Done, &c. pl. 47. cites 


r 
* 


. „„ | 

5 Dal. 22. pl. 13. Per Dyer, if a man has a leaſe for years of a houſe, and ( 

. 1 767. F. grants all his goods and chattels being in the ſame houſe ; as well 

1 pl. 27. the leaſe of the _ as the goods within it, paſs by ſuch grant. J. IF 

* Marg. ches Paſch. 14 Eliz. 3 Le. 19. t 

„ 3 Iac. B. R. | land an 

1 Fitzwilliams's caſe, gays 

1 14. Leſſee for years of the pawnage of the park of H. grants all 4. 
his goods — — 4 3 rake Bore Nothin the ſaid part: gave ay 
It was held by Weſton and Dyer juſtices, that the caſe of the Junul cu 
ny paſſeth by theſe words. 3 Le. 19. pl. 46. Paſch. 14 Ae 


IZ. Anon. 
; 15. Bona 
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t 15. Bona & catalla do not extend to rights or choſes en 
action; for ſuch things only, which are commonly underſtood, 
I hall paſs by ſuch words; by grant of goods, chattels real will 
not paſs; for when men ſpeak of 9229s, houſcholdſtuff, money and 
5 ſuch perſonal things only are underitood. So a man cannot be 


{aid to have a chattel, but where he is poſſeſſed of it. So that by 
grant of bona & catalla by the king, a preſentation fo a church of a 


v. perſon outlawed will not paſs; for this intereſt is but a jus preſen- 
5 tandi; per Anderſon; but per Periam J. this intereſt is a cnattel; 
xy adjornatur. Le. 202, The Queen v. Archbiſhop of Canter- 
bury, Fane and Hudſon, = 
N 16. By the grant of omnia bona & catalla dogs do not pals. [ 112 1 
*y Arg. Ow. 94. | Hawks mw 
8 bounds will not paſs by thoſ words. Br. Done, Kc. pl. 39. cites 22 H. 8. 4. per Elliot. Quod 
He non nevatur. Ape, &c. which are feræ nature, and are mide tume for Plage, Taail not 
| paſs per Elyot, Er. Grants, pl. 142. Cites 12 H. 8. 4. : 
Br. 17. Deviſe of all his moveable goods and chattels extends not to Hel and | 
hat : = E N | - 1 ig d 
= debts, which are jur Ms bands. Jo. 225, Sparkes v. Benne. not pal by | 
thuſc words. Sid. 142. Jo. 225. } 
nia 18. Vi cannot be called bona & catalla, unleſs they are in | 
54 trunks, though they are in a cloſe pond; but he may Call the | 
' of Piices ſuos. 6 Mod. 183. The Queen v. Steer. | 
ms | | | 
ur, | | | | 
er- (X. 2) Where a Grant is ineffectual to paſs the Cl 
75 Eſtate &c. intended, it ſhall paſs another Eſtate. 1 
16791 
2 : => me 
"1 . A Termor, ſuppoſing himſelf to be ſeifed of a freehold, grants 1 
5 the land ta J. S. for life, but no luE ry was made. The 79 
ou term paſles, For 10 Eliz. D. 227. is, that a termor deviſed the | 14 


land to one for his life, and the term paſted, So here. But Popham 4 
eld, aid, if there had been in the deed a letter of attorney to make livery, Wi 


it would perhaps have been otherwiſe ; for then the grantor's intent 


— would have appeared to have paſled a frechold, and not the term | 
; only. Mich. 39 & 40 Eliz. B. R. Cro. h. 585. Buckler v. b 
14 Hardy. | | | 
Cites N 
FR (X. 3) Uncertain. How much ſhall paſs. | 
well | 1 | 
rant. F, IF a man grants to another a common infra metas & bundas of 
| the vill of D. and part of the will is ſeveral, and part waſt 
land and common, he ſhall have common in the common land, but 
not in the ſeveral. Br. Grants, pl. 125. cites 14 All. p. 22. 
ts all 2. A. was ſeiſed of land in D. and by deed thewn in evidence 
park. gave and granted eighteen acres of land, parcel of the tenements 
f the ſumil cum common of paſture, in ail his land, habendum & tenendum 
i us to him and his heirs, &c. by which the plaintiff made title to com- 


mon of paſture in groſs in D. and made plaint to common in 200 
| K 4 | acres 


112 


[113 
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acres of lands, with all manner of beaſts, and *twas not expreſſed in 
the deed, in what vill the common ſball be taken, nor in what tene ment, 


nor with what number of beaſts ; it ſhall be intended, that he ſhall 


have common in all the other lands of the grantor in the ſame vill 


where the other land was given, and with beaſts without number; 
quod mirum, that he may grant it over; and the plaintiff re- 
N by award, quod nota, Br. Grants, pl. 78. cites 36 
Aſſ. 3. | 

3. A. grants a rent of 5 J. to B. out of certain land, for his life, 
and after the death of C. 101. to B. for his life. C. dies; B. {hall 
have 15. during his life; for A. ought to have added an exception 


after the death of C. Jenk. 272. pl. go. 


4. If a man binds himſelf to give another ſix cows and horſes, it 
mult be fix of each, and it ſhall be takengſeverally, as ſtrongeſt 
againſt the grantor; per Curiam. Mich. 12 W. 3. 12 Mod. 421. 
In caſe of Hammond v. Ouden. 

5. It was agreed by marriage articles, that in conſideration of a 
proviſion for the wife made by the intendg#s huſband, the /ould 
have no claim out of his real or perſonal eſtate, provided that this 
ſhzuld not extend to all or any of the houſehold goods or utenſil dor 
hauſehold ſtuff, Sc. of the ſaid huſband at the time of deaf ch 
ſhe was to receive and enjoy. Ld. Ch. King ſaid, that where 
the meaning is uncertain, the ſafeſt way is to follow the letter; 


and that as both words and letter extend to all houſehold goods, 


and the intention not appearing otherwiſe, and it being in favour 


of a wife, he would take the meaning as large as the words, and 
ſo decreed her, not only the goods in the houſe in London, in 
which he dwelt, but alſo a very great number of beds, ſheets, and 


other furniture in proportion for a great number of ſeamen, 
invalids, in an hoſpital at Goſport, uſed by the government. But 
on appeal, this decree was reverſed in the Houſe of Lords. 2 
Wrms's Rep. 302. Mich. 1725. and Feb. 1726. Pratt v. 
Jackſon. . | 


(X. 4) Paſs. What Eſtate or Thing not contained 


in the Premiſſes. 


I. A Granted to B. divers lead: of ęſtouers out of his wood of 

D. to be burnt in his houſe of S. and that B. and his 
heirs may take the eſtovers out of the ſaid wood, at certain times of 
the year, and adjudged, that this is an eſtate only for life of the 
grantee, becauſe the word heir is not in the grant, though 'tis in 
the ſequel of the deed. D. 253. pl. 100. Marg. cites it as held 
per Anderſon Ch. J. Ld. Paget's caſe. | 
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(Y) What Thing hall paſs by the Grant of other 


Parcels. . | 


[ 1. IF a man ſerſed in fee of a manor leaſes parcel of the demeſnes The rever- 
Fad life, and after grants the manor, to anther in fee, to ſion of the 

whom the leſſee and the tenants of the manor attorn, the rever- „ 

[in of the land to leaſed for life ſhall paſs; for it is parcel of the in ide 
manor. Mich. 15 Ja. B. R. between Boxe and Paimer. Per owner of 

. 26 Aft. 55. adjudged. dme mana 
Houghton , * ] otherwiſe 

he could not have the rents and ſervices ;3 fo that it ui be either a yowerfion in gag, divided from 

the manor, or eli, part of th: manor ; that it thould be a reverfion in gro's, divided from the 

manor, bas no colour of reaſon ; for when a mam is ſeiſed of - manor and demetnes in poſſeſſion, 

| aud makes a leaſe for life, And parts with the poſſeſſion of what he ſo leaſes, in lieu of the 

| poſſethon he has the reverſion and er vices, which ar- annexed to the manor and part of it, and 

the reverſion and ſervices naturally follow the right and nature of the land. Pig. of 

Recon, 44, 45s 


2. So it ſeems cοmmen recovery of the manor the reverſion It ſeems | 
| of the leaſe fo leaſed ſhall paſs. For it may be ſo demanded by a 2 | 


precipe of the manor, Mich, 15 Ja. B. R. between Boxe and Co. Lirt. 


Palmer; upon evidence this was a doubt, of which the Court would 32 2 | 

> — 3 | 7 111 Cate o | 
- co 5 ' N : 
; not give any opinion.] 8 4 
Y or for life, of a manor, exc-p:ing any part, there ought to be ſeveral! writs of precipzs Becaule my 
» the franktenement is ſeveral. The Hh 
U YO 3 ; [110 
1 [ 3. If a biſhop leaſes parcel of the demejnes if a manor for life not [ 11 41 ul 
1 warrantable by the ſtatute of 1 Eil z. of bilaops, and after leaſes the 104 
1 manor to anther for life, the ſaid parcel ſo before leaſed for life 1 
5 will paſs with attornment of the firſt leſſes; for the ſaid leaſe does 1 
t not make any diſcontinuance, but the rever/;cor of it continues par- | 4 
2 cel of the manor. P. 1 Car. B. R. between Walter and Jackſon | 1 
© per Curiam, adjudged in writ of error upon fuch judgment in | I; 


bank, and then was ſaid by Juitice Barkley, that it was ſo re- 
ſolved in bank in this cafe. ] 
|  [ 4 If tenant in tail of a manor leaſes parcel of the demeſnes oer. 
d life, not warrantable by the 32 H. 8. and after leaſes for life or con- Fo. 59. ſl 
veys the manor in ce to another, and leſſee attorns, yet the rever- wand We 
fon ſhall not paſs by this grant of the manor, becaute by the leaſe = 


of for life of the ſaid parcel, this was a diſcontinuance of this parcel, ih 
5 and ſo the reverſion no parcel of the manor. P. 11 Car. B. R. [i 
5 between Walter and Jackſon, per Juſtice Barkley, in a writ of th 
* error upon a judgment in bank, and then ſaid by Barkley, that it 

in was fo agreed in B. in this caſe. ] 

14 [ 5. It a man leaſes land for life, excepting the trees there growing, Fu tre- in 


and after he grants the reverſion to another, the trees ſhall paſs as © l 
well as the land; for the trees are annexed to the reverſion. Ad- 3 i 

| judged, 11 Rep. 50. b. Liford's caſe. ] do not pats 1 
by a grant 164 


of it. Paſch. 3 Annæ B. R. 6 Mod. 170. Olivire v. Vernoa- 


[ 6. Ss if he had granted the reverſion by name of his tenements, 
the trees ſhall paſs, Adjudged 11 Rep. 50. b. Liforde's caſe. } 
'2 7. '[' was 
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Br. Com- 7. Twas agreed by all the juſtices that an annuity may be 
«boots ag parcel of @ priory ; for this is a thing perpetual ; contrary of a manor, 


pl. 20. cites | . - 
S. C. and or of an acre of land, and therefore it cannot be parcel of them, 


makes a Note a diverſity. Br. Compriſe, pl. 23. cites 22 E. 4. 44. 


Qurzre. Be- 
cauſe it may be parcel of the poſſeſſions or revenues of a priory, but not of the priory itſelf, as it 


ſeems ; tamen quære. 


8. It was admitted that a hundred may be parcel of a manor. 
Br. Court Baron, pl. 15. cites 27 H. 6. 2, | 

9. Tis ſaid that /and cannot be parcel F an ice, nor an effice 
parcel F land, but land may be ©ppcndant to an office, and an 
office may be appendant to land. Er. Compriic, pl. 17. cites 1 
H. 7. 28, 29. | | | 

10. In treſpaſs, recovery was pleaded of, a caſtle, of which an 
acre of land was parcel, and it was agreed, that an acre may be 
1 parcel of a caftle, and per Prian, this is proved by the tenure by 

; caſtle guard; for if the land eſcheats, it ſnall be parcel of the caſtle, 


cat may 


be parcel of and land may be parcel of a vill. Br. ry pe, pl. 23. Cites 5 


Br. Com- 


4 Vigricry. H. 7. 9. 


Q nota. 
Br. Compriſe, pl. 35. 


11. If a man gives the land and body of an heir in ward, and 
all things which he hath by reaſon of the cuſtody, the adumufon {halt 


paſs. Br. Done, &c. pl. 49. cites 5 H. 7. 36. 
*S.P. Br. 12. By the beſt opinion a * let may be parcel of the hundred, 


Court and the glebe land is parcel of the parſonage, and a leet may be 


ee % parcel of a many. Br. Compriſe, &c. pl. 20. cites 8 H. 7. 1. 
H. 7. 3. S. C. by the beſt opinion; and that by grant of the hundred the leet paſſes 8. P. 


per Fineux, Read, Fiſher, Davers, Townſend and Brian. But contra per Keble, Wood aid 
Vaviſur. Br. Patents, pl. 56. cites S. C. r. Leet, pl. 23. Cites S. C.. / nd 
Sera is no parcel of a 7-:t, nor incident to i, but may be appendaut to it. Br. Incidents, pl. 16. 
Cites 3 E. 2. Fitzh. tit. Bre. 783.—8. P. Br. Leet, pl. 23. cites 8 H. 7. per Vaviſor. 


13. The patronage of a chapel and ſuch like may be parcel of 
[ 115 ] an honour or earluam. Quod nota, per Curiam. 5 


r. Compritc, 
&c. pl. 38. cites 10 H. 7. 18, 19. 

14. If a man ſeiſed of a manor enfeoffs a ſtranger of the manor, 
without ſaying any thing of ſervices, and without ſaying [cum 
pertineatiis], by tuch feoffment the ſervices of the tenants, which 
held of the manor, ſhall pats with the attornment of the tenants, 
for in ſuch caſes the ſervices are parcel of the manor, &, Perk. 

S. 116. cites Brief, 581. Feoftment 53. 
2 Sand. 15. * Garden and curtelage are parce] of an houſe, per two 
491. Smith juſtices, and per Sanders a dovehauſe, mill, and ſpaps may be parcel 


re run? of the meſſuage. Pl. C. 171. Hill v. Grange.———M. 23 H. 


may be 8. Br. Feoftments 171. 


Parcel of a 
4. Br. Compriſe, &c. pl. 29. cites 3 E. 4. 3. agreed. 


16. If a houſe or tenement, built upon a marſh, be leaſed with the 


appurtenances, the marſh paſſeth not by law, yet relieved in equity 
againſt the heir. Toth. 225. cites 30 Eliz. Ellis v. Beſwick. 


17. One 


Grants, 115 
17. One moieiy cannot be parcel of another moicty; for every 


moiety is entire; per Anderſon Ch. J. Mich. 29 & 30 Eliz. 
C. B. Le. 77. Zouch v. Bampfield. 


(Z) In what Caſes one Thing ſhall paſs by Grant 


of another. Iicidents. 


£ 


L I, TH E grant of a thing paſſes things included, without which Ties 


„ a 1 20 which are 
the thing granted cannot be had. In time of E. 1. Fitzh. „ t 


Grants, 41. Hobart's Reports, Caſe 295. Agreed per Curiam between another 
Lord Darcy and Aſkwith.] 5 thing, may 

paſs by the 
grant of the principal, withygt mentionin of the incident. As a court of pirpowaders is incident to a 
fair, a pats by * of the fair; Per Vaviſour. Br. Grants, pl. 86. cites 2. 
2.— Hob. 234. i 


2. If a man Holds of another as „F his Be of his caſtle by it a man 


a N 2 . in- holds of his 
en/tle- guard, it the aud grants over the caſte, the ſervice paſſes as in- No by 


cident. 17 E. 3. 65. Grantor ſhall not have it after. |} Fa I 
fealty, r.nt and Caf? i-g 4 55d, and the lord grants over the ſer vic „ and the tenant atturns; the 
grantce ſhall not have the caltle-guard, becauſe he hath not the caſtle. Br. Grants, pl. 162. 
Cites 31 E. 1. and 19 E. 2. and Fitzh. Aff. 441. But per Bere, and Spigurnel, he ſhall 
have the E, becauſe it is 2 contribution: Br. Aſſiſe, pl. 458. cites S. C. But Brooke makes 2 
quzre of it, and thinks it is loit. 


3. But if a man holds of another as of his honour of his caſtle 
by ther ſervices than caſtle-guard, and the lord grants over the 
caitle, yet the ſervices remain in the grantor annexed to the ho- 
nour. 17 E. 3. 65. ] | 

[ 4. If a parſon be patron of the vicarage of the ſame parſanage, 
and leaſes the parſonage to another, the patronage of the vicgrage 
ſhall paſs as incident to it; for the patronage of the vicarage belongs 


of common right to the parſonage. 17 E. 3. 51. 


[ 5. If there be hrd and tenant by fealty and rent, and the lord Br. Grants, 


| | CS FP pl. 2.—In- 
grants the rent, the fealty ſhall paſs as incident to it; and ſo ſhall . 


* as rent ſervice; for he grants the rent in the fame manner as 1. cites 27 


e himſelf had it. 26 Aſſ. 38. Winton's Aſſiſe. H. 8. 22. 
per Fitz- 
herbert and Mountagur, but per Moyle contra. M. 39 H. 6. Fol. 24, 2 5.——pl. 24. cites 29 Aſt 
20. But in the tame caſe, if the lord grant the rent ie t9 Hife the fenty, the 


grantee ſhall have the rent as a rent ſeck, and the fe:.}ty doth not paſs, &c. Perk. S. 113. 

If in ſuch caſe the lord r-/-o/-s to the tenant +1; right in the Lind, except (prater) the rent, there 
the rent and fealty remain; for it is incident to the rent ſervice. Br. Incidents, pl. 25. cites 
12 E. 4. 11. Ibid. pl. 32. 


[ 6. If there be lord and tenant % homage, fealty, eſcuage and [ 1 16} 
rent, and the rent is granted over, the ſeigniory ſhall not paſs with ff there be 
it; becauſe the homage or eſcuage are not incident to the rent lord and 
ſervice, and the fealty cannot paſs without them, and therefore it tenant by 
ſhall be rent-ſeck. 26 Aſſ. 38. per Wilby ] er 


5 Hale, and 
the lord grants the homage unto a ſtranger, and the tenant attorne; by this grant the fealty 
ſhall paſs as incident to the homage, &. Perk.S. 112. If a man grants the tom ge; rent and 
fervices of his tenant, by this eſcuage paſſes well, though it is not mentioned in the fine. Br. 
Grants, pl. 136. cites 20 E. 3+ aud Fiz. per que ſervicia 11.— Br. Grants, pl. 86. cites. 


$ H. 7. 2. per Vavis. 
[7- So, 


I 16 2 Grants, | 


Br. Grants, {| 7, So, it there be lord and tenant by 15mage, fealty and rent, 


pl 2+ , 1 , hor bo fonilty 7 5 - 
aud the lord grants the rent to another, the feaity ſhall not paſs for 


he holds by the Cauſe aforctaid, but the rent {hall pals as a reat-leck. 26. Ail. 
feaky, . 38. Dubitatur. ] | 


«re an 
rent, and graats the rent, now it is rent-ſeck ; for the fealty remains with the homage as 


incident to it. Br. Incidents, pl. 10. cites 26 Att, 66. 


Donor in [8. If a man læaſes for years or life, or gives in tail rendering 
egen vent, and after grants over the rent, the fealty ſhall not paſs, 
ſervices of becauſe it is incident to the reverfion which does not paſs, and 
the rennt in therefore the rent ſhall paſs as a reat-ſeck - 26 Aff. 38. in Fine. 
tea Contra 26 Aſſ. 66. adjudged againſt the opinion of the major part, 


ran ßer?“ and error brought. 


Fee, the ; 
tenant in tail attornes, nothing ſhall paſs but a c-, for the /: rvicegare incident to the rever- 
fon, and cant poſs without the reverſion, nor be ſevered from the revernon; for the reverſion of 


them was not good but in reſpe& of the reverſion, by feveral, Wilby e contra. Br. Grants, pl. 
149. Cites 26 Atl. 66. — r. Incidents, pl. 33. cites S. C. 


— [. If the ting has a corody as incident 4 0 patronage of a 
Fol. 60. priory, and grants over the patronage, the corody ihall pals with the 
L==x—— patronage, becauſe it is incident to the patronage. 26 All. 53 ] 
Roll. R. 10. If a nan has a warren in his own land, and he leajes the 
— game, the ſzile ſhall not paſs by it. M. 13 Ja. B. R. adjudged 
0 1 between Rice and Wiſeman.] N 
| [ 11. If a man has a park in his ſcile, and he leaſes the park, 
the /o:le ſhall paſs; for he cannot have a park in the ſoile of another 
man. Mich. 13 Ja. B. R.] | 
[ 12. If a man has a warren and a park, in his own ſoile and he 
leaſes the warren, the ſeile ſhall not paſs. MI. 13 Ja. B. R. 
[ 13. If a man has a warren in his own foile, and he leaſes the 
warren, the 3 ſhall not paſs by it; for a man may have a war- 
ren in the ſoile of another man. M. 13 Ja. B. R. — : I 
S.P. Fr [ 14. If a man leaſes for 1 Ir years, or gives in tail rendering 
un thet cafe rent, and after grants over the reverſion, the rent ſhall paſs upon 


46 P 
7 324 ancr : 5 4 - * 
1 attornment as incident to the reverſion, though no mention be of the 


of the 

reverhon in rent. 26 Afl. 38. ] 

nus grant 

Jawes unto lim the rent, the rent ſhall not paſs. Perk. S. 173. 

_ [ 15. If I grant to another my fi in my water, he may fiſh with 

„ nets, but he can not cut the banks, and ſo make it dry to take the 

cart ober- fiſh. Hobart's Reports 265. For it is not directly neceſſary nor 

wif: take uſual ] | 

the fiſh as | 

with nets, && Arg. Godb. 52. pl, 65.——For a grant ſhall always have a reaſonable con- 
ruction. Perk. S. 110. So if I grant all the fiſb in my pond, the grantee may fiſh with nets. 
Gudb. 538. Arg. cites 2 R. 2. Grants. | 
Hoh. 16. If a man grants or reſerves wood, it implies a liberty to take 

2314-— 11 and carry it awaz. Hobart's Reports 205. ] 


Rep 52. 
— If a man tas a wood, and he grant al! ths ork; growing in his wood to a ſtranger, the grantee 


may ur down the “ oaks, and com: upon the land of the grantor Sith carts ta carry them, for other- 
wiſe he cannot conveniently have them, &c. Perk. S. 110. cites 6 E. 1. Gr. 41. S. P. Arg» 
Godb. 53. pl. 65. cites Mich. 28 & 29 Eliz. iu caſe of Dike v. Duuſtan. 


* N 
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per 


Withou 
Parol, | 
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there 1s 
name ©! 


D 17. If I have a cle incompaſſed with my cin land on every part, Gow þ 
70. S. 


and 7 alien this cleſe to another, he hall have a way t9 this cloſe over 17% von 
my land as incident to the grant. For otherwiſe he cannot have gt antee 


any benefit by the grant. Mich. 3 Ja. B. R. per Yelverton. Tr. thall have 


5 Ja. B. R. between Clark and Rugge; and fcoftor ſhall aſſign the 2 ee 

. . Wn „ 
way, where he may beſt ſpare it.] ms , 
and is not obliged to uſe the ſime way 25 do. Noy. 123. Oldfield's caſe, If away of neceſfity 
gv0d plea to ſay, the party has anothes Way. But ſecus, where a Way 13 
6 Mod. 4. Mich. 2 Annz, B. R. 


de claimed, it is 2 
claimed by grant or preſcription. 
18. So if the cloſe aliened be nt totally mncioſed with my land, 
but partly with the land »f ſtrangers; for he cannot go over the land 
of ſtrangers. Mich. 3 Ja. B. R. Quære.] 
19 Where a man holds of another of his manor, by fuit to his 
' ill, and the lard grants the mill and ſuit, yet the heir of the lord 
hall have the ſuit if he makes a new mill; tor the tenure is to the 
manor of the grantor or to his perſon, and not to the mill; which 
ſuit remains with e other ſervices; per Harle. Quære. Br. 


Aſſiſe, pl. 458. cites 31 E. 1. and 19 E. 2. 


20. Where a man has a warren in his land, and demiſes the A. has 
Warren in 


land for years, without expreſſing the warren, the leſſor ſhall not his land, 


have it, during the years, for he hath not reſerved it; and the leſſee and Leafs 
{hall not have it, foſt is not granted to him, by the beſt opinion; but 4 land to 
per Priſot, if the warren be appendant to the manor or land, it ſhall B. ren- 
dering rent. 


well paſs by the demiſe of it; but if it be in groſs, it /hall be in ſuſpence Ihe warren 


during the term. Br. Grants, pl. 144. cites 32 H. 6. 24. does not 
| : paſs. Tr. 


23 Eliz. D. 30. b. pl. 209. in Marg. There is a difference between a warren ved with a 
manor time out of mind, and a warren afpendart, In the firſt cate, it ſhall not paſs by a grant of 
the manor, cum pertinentiis ; for it is not parcel; in the other caſe, it all paſs; but not with- 
out the words, cum pertinentiis. Dy. 30. b. pl. 229. Marg. cites 3 H. 7. 4. 


21. Where I grant to a man to dig my land to lay conduit pipes, 
if the pipes decay, he cannot dig my land to mend them, if it be 
not ſo granted. The ſame law, if I preſcribe ts have ſuch conduit, 
&c. I cannot amend it, if I do not preſcribe to do it, toties quoties, 
per Choke; quod fuit negatum in both caſes ; for per Curiam, it is 
incident to ſuch grant to enter and amend. Br. Nuiſance, pl. 
I4. Cites ꝙ E. 4. 35. 55 7 

22. Mai and jtray do not paſs by grant a leet; for they are 
not incident; contra if they are appendant, and the grant is, cum 
pertinentits, Br. Patents, pl. 56. cites 8 H. 7. 1. per Vaviſor. . 

23. A leet is not incident to a hundred; tor one liberty cannot Br. Court 
be incident to another liberty; but a leet may be appendant to a Baron pl. 
hundred. Br. Incidents, pl. 18. cites 12 H. 7. 16. e 

24. If one leaſes a rectory, the leſſee ſhall have tit hes and offerings, The tithes 
as incident. Br. Leaſe, pl. 15. cites 15 H. 7. 8. per totam Ps by 
Curiam. 3 3 

| though 
Without deed; for the church, the church-yard and the tithes, are the rectory; and all paſs by 
Parol, by the word rectory; and the parſon ſhall have treſpaſs of the trees cut in the church-yard 


and carried away, and for breaking of the church. Br. Leafe, pl. 20. cites 21 f. 7. 21. and 
there 1s a quzre, whether the Fas! ya houſe, glebe and oblatims do not pats in the demite by the 
1 


name of rectory, Br. Treſpats, pl. 210, cites S. C. 
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117 Grants. 


25. Gravt of a foreſt paſſes all the game, D. 169. b. Mich, 


I & 2 Eliz. 
20. A. has a manor, in which is a park and fiſh-ponds. A. 


demiſed the manor, excepting deer and fiſh, and after grants the 
reverſion 5 grantee ſhall have deer and fiſn, as appendants. 11 
Rep. 50. b. : 
See Waſt, Z Ta mine is open at the time of the leaſe; the leſſee cannot 
(M) pl? take timber to 1% about the mine, though former leſſees have 
U 118 ] taken it; for the wrong of one leſſee cannot warrant the wrong of 
another. Hob. 235. | 
But if .2. 28. Warrant for a buck in a park impowers the ſervant of him, 
beence B. te that is to have the buck, to go into the park for him, and t9 4/0 


= 1 gary the park-keeper in Killing him, and to bring him away. Hard, 


to ki a 347. Arg. 
deer, ve: c 
B. cannot carry away the deer; for it is not incident to the thing granted; per Haughton J- Godb- 


359. Trin. 21 Jac. B. R. | 
29. Where a franchiſe is granted for M.' benefit of a body 
politick the body politic has a power incidently to reguiate that 
franchiſe for the publick benefit. Trin. 11 W. 3. B. R. 1 Salk. 
142. City of London v. Vanacre. | 
30 If the king graut a tract of land in the tations abroad to 
a man, with a legiflative power, which grantee paſſes over to 
another ; the legiſlative power ſhall not paſs as a privilege annexed 
to the land, but that remains with the perſon of grantor; per 
Holt Ch. J. 12 Mod. 399. Paſch. 12 W. 3. B. R. In a caſe 
between Baſſe and Bellamount. | 


(2 ..2) Paſs as Incidents, what, to perſonal Things 
granted. 


I. I F a man bargains for 20 barrels of ale or cups of wine when he 


| comes to his houſe, there the grantee ſhall have the ale and the 
wine, but not the barrels, nor the cups; Per Fitzh. clearly. Br. 


Contract, pl. 4. cites 27 H. 8. 27. 
(A.a) What Thing ſhall paſs by Grant of other 
Thing. Appendants. 


Goldſh. 42. [I. IF a man ſeiſed of a manor, to which an advowſon is appen- 
PL 20— dant, aliens the manor * without ſaying cum pertinentiis; 


— the advowſon ſhall paſs; for this is parcel of the manor. 
any thing Perkins S. 116. 5 f. 7. 37. b. Stamford's Prerogative, 42. 10 


of the ad- Rep. Whiſtler 64. agreed. 38 H. 6. 34. Contra Doctor and 


penn Student 35. 8 H. 5. 4. b.] 


Perk. S. | | 
a mor to J. N. .I oui exprefſng 


116. 8. P.———S2 the king, before the {atute of preragatiue, granted 
the atdvoneſing and without ſaying, cum pro tinentiis, and yet adjudged that the advowſon paſſed, 
becauſe it was appendanrt to the manor ; but nov by the fraiute of prerogative advowion, dowery 
fers of knights, do not paſs, unleſs expreſly mentioned, Br. Patente, pl. b. cites 43 E. 3. 32 


Br. Grants, pl. 19. cite 5. C. — I. Incacnte, 1. 4+ CUES 8. 4 .— ce Ibid. 10. 35. contra- Bo 
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Fut, Br, Grant, pl. $6. ſays, that things, which are appendant, regardant or appurtenant, ſhall 
not paſs by grant of the principal without theſe words, cm Pertin. as common, advowſon, way, 


wa'f, &c. cites 8 H. 7. 2. per Vaviſour. | 
* S. P. per Vavitour aud Davers; but contra per Brian and Towns. 
cites 35 H. 8. 


[ 2. If two coparceners be of a tenement, to which an adumuſon is 
appendant, and the one dies, his heir in ward, and the guardian 
grants over the land without any mention of the advowſon, reſerving 
the ward of the body to himſelf, the advowſon ſhall not paſs to the 
grantee. 32 E. 1. 89. adjudged. |] | 

[ 3. If at this day a grant de novo be made of common of paſture 
for beaſts levant ard couchant upon his manor of D. or common 
of eſtovers or turbary in fee, to be burnt or ſpent within his manor, 
theſe are commons appirtenant; and will pals by grant of the ma- 
nor. | 

[ 4. If A. ſeiſed of 100 acres of land, to which a common for 


beaſts levant and couchant upon the Jand 7s appurtenant by grant 


within time of memory nt 10 of theſe acres only without ſaying 
cum pertinentiis; yet a proportionable common for beaſts levant 
and couchant upon thoſe 10 acres ſhall paſs, in as much as it is 
appurtenant to the ſaid acres, and the common is to be apportioned. 
Mich. 13 Car. B. R. * between Sacheverell and Porter, adjudged 
per Curiam upon a ſpecial verdict, and ſpecial pleading. Intratur. 
Tr. 11 Car. Rot. 324. 

5. If there be a common appurterant to a copyhold tenement, and 
the lord makes feeffment of the tenement with all profits, commo- 
dities and common to it appertaining, yet the feoffee ſhall not have 
any common; for it was appurtenant to the cepyhold, and not to 
the freehold. Mich. 10 Ja. B. R.] | 

[ 6. So if he /raſe the copybold tenement for years, with ſuch words 
as before, yet the lefice ſhall not have common for the caule 
aforeſaid. M. 10 Ja. B. R. adjudged. ] 

[ 7. If the Ling grants the mancr of D. to F. 8. in fee and 
tot tales & hujus modi libertates, as ſuch abbot lately had in the ſame 
manor, and the abbot had bona & cataila felonum, by which this is 
a good grant of this liberty to J. S. and after J. S. made feof ment 
without deed of the ſaid manor, cum pertinentiis to J. D. This 


— Br. Grants, pl. 43. cites 22 H. 6. 33 


per Moyvle, 
Ibid, pl. 85. 


Cro. C. 
482. Sache- 
verell v. 
Porter. 


Cro. C. 482. 
2 Sid. £7. 


[ 119] 


— — 
* Fol. 61. 
— — 


See Com- 
mon extin- 


guiſhed. 


thall not paſs the ſaid liberty to J. D. it being done without deed. 


Mich. 37 El. B. R. in Owen Vaughan's caſe, which is the abbot 
of Strata Marcella's caſe, and reported. Co. 9. ] : 

8. A foreft was appendant to the honour , P. and the king 
granted the honour cum pertin. and by this the foreft paſſes; per 
Curiam. Br. Incidents, pl. 11. cites 26 Aff. pl. 60. 


Br. Patents, 
pl. 3 Jo 


Cites S. C. 
— 5. GC 


cited 10 Rep: 64. b. in Whiſtler's caſe, 


9. But where the king had granted the 'bailiwick of the foreſt 
before to J. D. in 65 rendering rent, this bailiwick does not paſs; 
for it is ſevered by the grant of it, and therefore it is not appendant. Br. 
Incidents, pl. 11. cites 26 Aſſ. pl. 60. 


3 12. A let 


S. P. For it 


0.45 1n 


25 oſs before 
and cannot 
paſs, but 

by expreſs 
words, Quod nota, Br. Patents, pl. 35. 


cites 5. C. 
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10. A Let may be appendant 10 a vill, and paſs by the name of 
a vill, cum bertinentiis, in a grant of the king. Br. Incidents, pl. 


29. Cites 18 H. 6. 11. | 
11. Fire- bocte, houſe-boote, and hey-boote, are appurtenant to a 


termor, or tenant for life, though the leaſe be by parol, without 


deed, and without expreſſing any grant of them; per Aſcue, & totam 


Curiam. And the fame law, per Markham, of flough-Locte, but 
contra per Aſcue. And as to fo/d-borte, the Juſtices were of 
diverſe opinions. Br. Incidents, pl. 6. cites 21 H. 6 27. 

12. If I leaſe an acre of land to which on advouſon is appendant for 
life, — the advctuſon, and after grant the reverſion of the acre 
with the appurtenances, the advowſon ſhall not paſs; becauſe it is 
not now appendant. But if I grant the advowſon for life, reſerving 
the acre, yet the reverſion of the advowſon maine appendant to the 
acre, and by grant of the advowſon with the appurtenances, the 
advowſon in reverſion ſhall paſs; per Prifot. Br. Grants, pl. 60. 
Cites 38 H. 6. 34. | | 

13. Land may be appendant to an c and an office may be 
appendant fo 4 manor or land; and by grant of the office in the one 
caſe, the land ſhall paſs without livery; and by livery of the land 
in the other caſe, the office ſhall paſs : as the office of Warden of the 


pl. 17. cites Fleet has land appendant, &c. Br. Incidents, pl. 13. cites 1 H. 


S. C. But 


Au cannot 


7.28. 


be parcel an office, nor an office parcel of land. 


[120] 


Tf three co- 
parceners 


14. Waif and ſtray are not parcel of a leet, nor incident to it, 
but may be appendant to it. Br. Compriſe, &c. pl. 20. cites 8 


H. 7. 1. 

15 Tithes and offerings are incidents to a parſonage, and by 
leaſe of the parſenage by parol, without deed, they paſs, though not 
expreſsly named. Br. Incidents, pl. 7. citcs 15 H. 7. 8. 

16. If there be a park of antiquity, and office of part/hip uſually 
granted, with certain profits appendant to it, as windfalls, &c. thoſe 
things ſhall go with the office by preſcription; and be enjoyed by 
the keeper. 2 71. b. pl. 47. Trin. 6 E. 6. | | 

17. Feoffment of a manor, &c. and livery made; though th 
tenants do not attorn, yet an adver/on paſſes, as appendant to the 
demeſnes. D. 70. b. pl. 41. Marg. 32 Eliz. C. 8B. 5 

18. If a man has land, and a way to it, and he Icaſes the land, 
the way paſſes, though not expreſſed in the deed ; and the difference 
is between a grant of land with common or lovers to be burnt; 
there if he lets the land, the common of eſtovers will not paſs with- 
out a deed and expreſs words; becauſe they are profits apprender in 


anther's ſoil, and are not of neceſſity ; but the land cannot be uſed 
without a way, ſo that it muſt go with it of neceſſity. And unity 


of poſſeſſion does not extinguiſh it. Cro. J. 189, Mich. 5 Jac- 


Beaudly v. Brook. 
19. By grant of a manor that has a ket, the leet ſhall paſs with- 


out expreſs mention, or words equipollent. 13 Rep. 64. b. 


have a | i 
manor, to which a leet is appurtenant, and the king purchaſes two parts of the manor, with the 


appurtenances, the leet is not extiuct, but remains . 
And. 26. pl. 53, Anon. But the reporter adus, quæxe, the intent; 


appencant to the third part of the manor. 
for at leaſt the K. mw 
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Grants. 


the leet with the third coparcener, but not the whole leet by the alienation of the two ſiſters- 
If it has uſed ta paſs by 
grant of the maror, cum pertimentiis, &c. time out of mind, it is appendant. Br. Incidents, pl. 2. 
Brook ſays, it ſeems that a hundred 


— — Renl. 20. pl. 30. S. C.-—D. 30. b. pl. 209. Marg. 8. C. 


cites 33 H. 6. 4——The fime law of ane d. Ibid. 
may be appendaiit 2 Br. Court Baron, pl. 15. 


20. A miljione taken cut to be picked ſhall paſs by a demiſe or 


120 


conveyance of the mill. 11 Rep. 50. b. Mich. 12 Jac. in Liford's 


caſe. | 

21. By the ſtatute 27 H. 8. all tithes and churches were given 
to the king, and it was refolved by Hobart, Winch, and Hutton, 
that church contains all fruits and profits appendant to it. Mich. 
18 Jac, 1 Jo. 2. Wright v. Gerard. 

22. A man, ſeiſe in foe of an tundred, and of lands within the 
hundred, grants the: hundred, It was held by Lord King, that this 
paiied only the franch# ; and not the lands within the hundred or 
franchiſe; and the rather, in regard that the hundred, and thoſe 
other lands, came to the grantor's family by different purchaſes. 
2 Wms's Rep. 400. — 1726. Bays v. Bird. 


What will paſs by the Words 


(A. 2 Fan: 
| | | Cum Pertmentits, 
I, And two others were ſeiſed in fee of the manor 4 D. to 
* which a hundred was appendent; and the two releaſed to 
A. and his heirs all their right in the hundred, and after they three 
give the manor, cum pertinentiis, io baron and ſeme, and to the heirs 
of the baron; per Littleton and Waingf. the third part of the hun- 
ired paſſes by theſe words, cum pertinentiis ; for this remains 
appendant to the manor as before, and the other tebs parts are ſe ve red, 
nd made in groſs by the releaſe ; and yet they were jointenants 
eiter the releaſe of the whole manor, and ſurvivorſhip may take 
flace; but the jointenancy of the hundred is determined by the 
r-leaſe. Br, Jointenants, pl. 2 cites 33 H. 6. 4, 5. 
2. The king grants warren within my manor ; if I infeoff the 
«ing of the manor without pertinentiis, I ſhall have the warren. 


D. 30. b. A Hil. 28H. 8. | 


manor time out of minc, and appendant; in the firſt caſe it does not paſs by grant 


[121 ] 


I apren 
uſed OR 
of a manor 


cum pertinentiis; for it is no parcel ; in the ſecond it paſſes, but not without cum pertinentlis. 


D. zo. b. pl. 209. marg. Cites 8 H. 7. 4. | 


3. If a man makes feoffment of a meſuage cum pertinentiis, 
ncthing paſles by theſe words (cum pertinentiis) but the garden, 
curtilage, and cloſe adjoining to the meſuage, and upon which the 
meſuage is built, and no other land, though other land hath been occu- 
pied with the meſuage; notwithſtanding, in the time of H. 8. it was 
uſed to add theſe words, ac omnia terras Ten. & hereditamenta 
eidem meſ. pertinen. aut cum eodem occupata locata aut dimiff, exiſten, 
And fo the land uſed with the meſuage ſhall paſs. Br. Feoffment de 
terre, pl. 53. cites 32 H. 8. 23 H. 8. 


Ibid. pl. 54. 
S. P. cites 


2.— A 
n ſunge Was 
demiſed 
(cum per- 
tinentiis) 
only, but 
for that 
ſundry /ands 


had been 


pit th:rewith for the ſame rent, and by the ſame words: the lord Chancellor Bromley, 
by advice of the judges, ordered thoſe lands ſhould now? paſs alſo; yet in law they do not paſs, 
I ſome Juſtices hold. Cary's Rep. 24, 25.-Surrender of a houſe cum pertinentis will pals 


land: per Harvey J. Het. 2. 
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121 Grants. 
Hughes 4. A. and fix others were ſeiſed in fee, to the uſe of G. and his 
r 8 heirs, of a houſe and 70 acres of land, c. in H. called now, and 
3 time out of mind, by the name of W. and fo ſeiſed they all by in- 
ſays, it was denture aemſed the meſuage aforeſuid with the appurtenances called 
© M. within the pariſh of H. aforeſaid, to J. S. for life. Upon a 

ſpecial verdict it was moved in arreſt of judgment, whether this 


court; N l , 5 
And Nelſ. demiſe by G. the ceſty que uſe, and his feoffecs be ſufficient? And 


Abr. geg. whether it will extend to the 70 acres in demand by the name of 


J. . B . _ . 9 . 
. * ws the meſuage with the appurtenances called W. it not being ex- 


188. 8. C. preſsly found that the ſaid 70 acres were appurtenant to the ſaid 
as agudged, meſuage, &c. D. 158. pl. 31. Hill. 4 & 5 P. & M. Drew v. 


that by the , 

grant of Marrow. | 
the houſe, the grantee ſhall have the other as a thing implied in the grant; but I do not find 
zt ſo adjudged there, but left only as a quære. 61 


5. A. ſeiſed of a barn, in which the tithes of certain lands 
have uſed to be put, let the fame by theſe words, dem:je, and to 
farm let the barn with all tithes belonging tg the fame z it was held, 
that the tithes did not pats; but tithes Which had uſually been 
demiſed with the barn, paſſed by ſuch words; as by the demiſe ot 
A houſe cum pertinentiis, all the lands paſs which have been uſed 
to be demiſed with the faid houſe ; for the demiſing uſually of tac 
tithes with the bara makes the tithes to be belonging to the varn, 
and not the inning them in it. 4 Le. 183. Mich. 20 Eliz. C. B. 
Anon. 

6. Situm recloriæ cum decimis eidem pertinent. habend' ſitum 
predict. cum ſus pertinentiis for 20 years; the tithes pals for 20 
ears. Le. 281, Paſch. 28 Eliz. in the Exchequer. Cary's caſe. 

7. If lefſee for years of a houſe and land erect a conduit on the 


S. p. and 8 
A may land, and after the term the leſſr occupies them together for a time, 


come into and then ſells the houſe, with the appurtenances, to A. and the land 


B's follto to B.— A. ſhall have the conduit, and the pipes, and liberty to 


mend it, but . 2 
it ought to amend them; but per Popham, if leflee erects a conduit, and after 


be in con- the /efſor, during the leaſe, ſells the houſe to A. and land 10 B. and 
eee 4 after the leaſe determines; B. may hinder A. from uling the con- 
this without duit, and may break it; becauſe it was not crected by one that 
ſpecial pre- had a permanent eſtate or inheritance, nor made one by the occu- 
1 or pation and uſe of them together by him that had the inheritance; 
x ſo it is if a diſſciſor of a houſe and land erects ſuch conduit, and 


grant. Per 2 a ' 
Cur, Mo. the dzfſeiſee re-enters, not taking conuſance of any ſuch erection, 


682. nor uſing it, but preſently after ſells the houſe to A. and the land 


3 to B.—B. may hinder A. from uſing the conduit, Cro. J. 121. 
Trin. 4 Jac. B. R. Nicholas v. Chamberlain. 
8. Habend' tenementum cum omnibus eorum pertinentiis, &c. lands 
[ 1 22 appurtenant paſſed by the name tenement. Cro. J. 175. Trin. 5 
Jac. B. R. Ward v. Valthew. | | 
9. Common is not created by the words cum pertinentiis. Vel. 
189. Mich. 8 Jac. B. R. Maſſam v. Hunter, 
Tf a pertucn 10. Tythes cannot paſs as appurtenances e a grange, becauſe 


Taue bee they are of ſeveral natures, except, as Winch J. ſaid, the grange 
| | 5 
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s the glebe; for if it is, then the rectory may paſs by this name. we rn : 
„ NP f 1 „„ p : uſed with 
Winch. 72. Paſch. 22 Jac. C. B. Bone v. Bithop of Norwich. chapad; ic 
ſhall paſs now by grant of the chapel, ant all tithes thereunto belonging, though otherwiſe the 
name Portion of tythes is weceifary in grants, Clayt. 15. Anon. 


It. A. ſeiſed of a meſuage, and 1w2 acres of land four miles For lands 
diſtant, and which were occupied 7 years with the meſuage, * de- don't * 
v1/ed by his will, the meſuage, cum pertinentiis ſeu aliquo modo e 3 
ſpectantibus, to his wife, during her widowhood, and after to a 


only ſuch 
his fon C. and his heirs for ever, &c. Reſolved, that the two things 


acres do not paſs. Litt. R. 9. Hill. 2 Car. C. B. Keen v. Allen. ich Pro- 
perly may 

be pertaining. Cro. Car. 57. Kene v. Allen. But had it been cum terris pertinentibas, it had 

neen otherwiſe, Thid A ne ſe containing 12 acres of land, was granted by copy upon 4a 

ſurrender, and was objected tg as not good; but the court gave no regard to it. Cro. E. 29. 

Irin. 25 Elz. B. R. Clamp Clamp. -—* Refolved, that the lands did paſs by the words 
cum pertinentiis; for being i” 2 ei the intent of the deviſor ſhall be obſerved. Golb. 40. Har- 
wood ve Higham. ——Gol!. gg. Butcher v. Samford. S. P. 


12. Liberties in £795, which lie in charter, will not paſs by the 
words de maneris Sits cum pertinentis, without ſpecial 
words of omnia privilegia & francheſ. &c. Jo. 272. 8 Car. in 
Itin. Windfor, in Lord Lovelace's caſe. 

13. Turbary granted to a houſe paſſes by the grant of the houſe 


cum pertinentiis. 3 Lev. 165. Trin. 36 Car. 2. C. B. Solme v. 
Bullock. | 


(C.a) Deeds of Grant. How Deeds of Grant 


ſhall be expounded, where one Part is contrary to 
the other. 


FB [* a copybolder in fre according to the cuſtom ſurrender 
out of court into the hands of the tenants in writing, as 
'vloweth 3 Memorandum, ſuch a day and year A. S. the copyholder, 
jurrendered the land, &c. to the ufe of B. and C. and the ſurvi- 
vor of them, and for default of iſſue of C. of his body begotten the 
laid land hall remain to D. This ſurrender not to ſtand and be of 
force, till after the deceaſe of A. S. the ſurrenderor. If this memoran- 
dum ſhould be good, then it would be a ſurrender to commence at 


aday to come, and then it would be void; and therefore the ſur- 


render being perfect before, by the firſt part of the inſtrument, this 
memorandum ſhall not make it void; but the memorandum ſhall 
be void. Trin. 10 Car. B. R. between Seagood and Hane; ad- 


1 N per Curiam upon a ſpecial verdict. Intratur Mich. 8 Car, 
B. R. Rot. 195. ] 75 | 


L-2 (D. a) 
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Grants. 


(D. a) How it may be. In what Caſes it may be 
without Deed, in reſpect of the Grantor or 
Grantee. 


TK. AND, or other thing, which may be granted to any natural 

perſon without deed, may be granted t9 4 ſole corporation 

without deed, as to a parion, biſhop, and ſuch like, and to their 

ſucceſſors. Co. Litt. 94. b. Sn 

[ 2. So ſuch thing may be granted e an abbot and covent, or 

rior and covent, and to their ſucceſſors without deed, becauſe the 
abbot only takes, and not the covent. Co. Litt. 94. b. 

But land, or other thing, which may pals to a natural per- 
fon without deed, can net paſs to a corporation aggregate without 
deed, as dean and chapter, mayor and commonalty, and ſuch like, 
Co. Litt. 94. b.] | 

4. A body politick, as a mayor and os nonalty, cannot make a 
gift of chattels perſonal without deed. Perk. S. 64. cites 4 U. 


| 7. 17. N | 
Se whena 5. If a man be , in fee of a manor, or of a park, and makes a 
_ bailf or a keeper for life, this muſt be by grant and by decd; be- 
tere which cauſe it is an intereſt derived out of his inheritance. I rin. 10 W. 
he hath, g. B. R. 12 Mod. 200. Saunders and Owen. 


gr an: an : | : 
ec: for life, it muſt of neceſſity be by deed ; u if he doth it by virtue of an aui there 


needs no deed at all. Trin. 10 W. 3. B. R. 12 Mod. 201. Saunders and Owen. 


6. Where a cem was alledged, that the lord admiral e, 
conſtitute a regiſtry for and during the term of His life, it was ad- 
judged he might nominate without deed. 12 Mod. 202. Saunders 
and Owen. Cites it as ruled Dy. 152. in Hunt's caſc. 

7. When corporations have power by preſcription to nom nate 
tetun- cler, the conſtant practice is never to nominate them under 
the common ſcal, but only tg elect him; yet he has an eſtate for life, 
and may maintain an aſſiſè for his office. In London indeed it is 
cuſtomary to grant it by deed, but in other corporations not. 
Trin. 10 W. 3. B. R. 12 Mod. 202. In caſe of Saunders and 
Owen. | | 13 

8. Whatever is to take effect out of a power or authority, or /y 
way of appointment, and not out of an intereſt, is good without 


deed. Trin. 10 W. 3. B. R. 2 Salk. 467. Saunders v. Owen. 


E. a) How it may be. In what Caſes without 
Fol. 62. Deed, and in what not. Licence. 
It ſeems [ I. A Licence to chaſe in à chace may be without dced. “ 42 


it ſhould be 
42 F. 3. E. 32. 1 


—— Br. Licence, pl. 1. cites 42 E. 3. 2.—pl. 6. cites 22 FH. 5. v2, — Treſpaſc by the Dutche!* a 


- . . 1 - ! A h 
Norfolk againſt ſeveral, Yaxley for ſome pleaded not giiilty, and for the others far! that!“ 
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Naintiff licenced and granted to J. D. Farl of Sufilk, to enter and bunt at his plraſere, by which the de- 
* ? PP * 4 2 4 } 

*enduvty, as the ſervant of J. D. and vy his command entered and chaſed and took the deer & hoc, &c. 
Per Keble, the grant is not good without writing; and licence is not good, but to him to whom 


it is given; and licence to chaſe, is not ſufficient to take the deer; and licence is only at plea- 


ſure, which ce! be ovwnted 1c, as of a way, or to enter into my houſe to eat and drink, and he 
cannot take the deer, for he who gave the licence had no property in it. Br. Treſpaſs, pl. 287. 
o&tes 12 H. . 25, —One may juſtify to hunt, or uſes the like liberties in the ſoil of the plaintiff 
himſelf, who made the licence, witl:out any deed. Trin. 18 Jac. Cros J. 575. in caſe of Monk v. 
Butler. cites 5 H. 7. 42. El. 3.25 


[ 2. A man may grant the paſture of a cloſe for years without | 124 } 
deed. Becauſe it paſſes the land * for depatturing, and not the RU. 6 
veſture only as common for beaits. Tr. 14 Car. B. R. between p.. ng 
Meuntjey and Terdruc. per curiam, adjudged upon demurrer, * Orig. ( 
where in treſpaſs the defendant pleaded, that A. was ſeiſed in fee, Paſture.) 
and leated the paſture oꝰthe cloſe for years. to B. who licenced him 


to put in his beaſts, and all this pleaded without deed, and ad- 


judged a good plca, for the reaſon aforeſaid. Intratur. Trin. 14 
Car. Rot. 1291. ] : | 


[ 3- But otherwiſe E it been, if he had granted paſture for 


certain beaſts. 


(F. a) What T, hings may be granted without 


Deed. 


1. TR EES growing may be granted without deed. 42 E. 3. 


>. 
2. A horſe or cow may. 42 E. 3. 23. b.] 
3. All chattels, real or perſonal, may be granted or given without 


- &ed, unleſs in ſpecial caſes. Perk. S. 57. 


(G. a) How, In what Caſes without Deed. 


II. A THING hing merely in grant cannot paſs without 
deed. |] | 
[ 2. As a reverſion cannot paſs without deed. Contra 42 Areverſinn 


E. 3 4+] 


| = 5 pe ee 
| ble without deed and attorament. 3 Lev. 155. 
[ 3- Rent ſervice cannot be granted without deed, 43 E. 3. I. b. 
20 H. ©. 7. : | 
4. Rent-charge cannot be granted over without deed. D. 3 Perk. S. 61. 
& 4 Ma. 139. 37. 12 Hf. 4. 17, 18 E. 3. 56. b. Mo. 379- 


| Arg. Hut 
vpn partition a rent may be granted by one coparcener unto another without deed. Perk. S. 62, 


; { 5. A hundred in groſs cannot paſs without deed. 11 H. 4. 
9. b. l ; 
[ 6. A Grady cannot be granted without deed. 12 H. 4. 17. 

[ 7. An advotuſon cannot be granted without deed, by delivery S. p. Cre. Ek. 
o the ſeiſin at the door of the church, 8 H. 6. 33. 20 H. 6. 7. b. 163. Mich. 
Contra 43 E 3. 1. ] S El. 

PI 
Cem Compſition between parceners z preſent by turns is good without Writing. D. 29. pl. 
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124 
A man may make a grant of an ad vori un without deed, fcilicet, he ut come ts the dior 
of the clurch, and deliver ſciſia of the door, and this is good without weed; per ail the juſtices, but 


Kirton contrary, Br. Grants, pl. 18. cites 43 E. 3. 1. 


[ 8. The profits of a mill cannat be granted without deed. 18 
E. 3. 56. b. | 
[g. A manor will paſs with attorument without deed. 20 
H. 6. 7. ] = 
Vid. 10. An advnoſom afpendant will paſs with the manor without 


(A-2-2-) deed. 20 H. 6. 7. b. 


[ 11. A ward f the bod; may be granted over without deed; 
for it may be delivered over by the hand, as well as any other 
chattel; becauſe it is an original chattel. Co. Litt. 85. Contrary 

admitted. 14 E. 3. Action upon the ſtatute, 17. | 
[ 12. A vill cannot be leaſed for years thout deed ; becauſe it 
is derived out of a franktenement, which lies in grant, Co. 
Litt. 85. - 
[ 125 ] [ =; 1 the king grants to J. S. the manor of D. and that he 
85 ſhall have tot tales tantas & caſdem liberties, in the ſaid manor as 
ſuch abbot had before; and the abbot had in the ſaid manor, 
ana & catalla felonum, &c. and after 7. S. mates feeffment ol the 
ſaid manor to J. D. in fee, with the dppurtenances, without deed, 
this does not pals the liberties, this feoffment being without deed. 
Mich. 37 El. B. R. adjudged in the report of Owen's cafe, which 


is reported in Co. 9. in the name of the abbot of Strata Marcella's _ 


caſe. ] 
[Tithes.] 


[ 14. A parſon cannot grant his tithes pver 10 4 ſtranger for life, 
Becauſe it reſts merely in uu M. 


13 ja, 


— 


Fo. 63. or years, &c. without deed, 
4 Ja. B. R. between Hawkes and Brayfield, per Curlam. 


—_— 137+ B. R. Per Curiam. ] | 


D. 117. pl. 72. 2 Le. 29. Tit het will not paſs by grant without deed. Trin. 25 
Eliz. B. R. Le. 23. Withy v. Saunders,—————2y way  cmratt a demiie may be of tyties 
without deed, but in pleading it ought to be ſet forth, that there was a deed, Arg. Godb. 374. 
cites 10 Rep. 92. where the deed ouglit to be ſhewn, which proves that there ought to be 
a deeds | 


S. P. Godb. [ 15. But a parſcn may leaſe his reclory fer years by parol, 
374. in caſe without deed, by which the tithes ſhall” paſs as annexed to the 


of Bellamy 
v. Balthorp. rector Ys 3 ; | | 
A leate of the parſonage with the tithes belonging thereto is good Without deed, and it ſeems the 


reaſon is, becauſe of the glebe. Br. Leaſe, pl. 1. cites 16 H. 7. 3*and 19 H. 8. 12 And 


the leſſee ſhall have the tithes and offering; as incident, and the leaſe is good, though there be no 


par ſonage- houſe, but only a church and church yard. Br. Leaſe, pl. 1 5. Cites 15 H. 7. 8. 


[ 16. A parſon cannot leaſe his tithes to a flranger fir one year 
only without deed; for in this caſe there cannot be any diverſity be- 


tween one year and two, it being made to a ſtranger, by which the 


tithes ought to paſs Ly way of grant. 5 
Yelv. 93. [ 17. A parſon may leaſe by parol to a pariſpioner, for a certain 
. OY conſideration, his own tithes for one year only; for the pariſhioner 
beg, bas it by way of retainer, and the tithes are always growin's 


Fail %. .T 


ta the 1; 
13 Car 
orter, 
+ #6 
for years 


Palture 


* 


Mh. 8 Ja. B. doctor Langworth's caſe. } 


for years, an ch 
palture is good without deed, and the licence alſo; for this is 
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within the year, and the grant for the conſideration 2s but a com- ptr ig 
poſitian between him and the parſon; * + for the tithes leaſed. M. gion eſt 


4 Ja. B. R. between Hawkes and Brayfield agreed per Curiam. done, but 


ſeem ſur- 
pluſage.— Orig. Pur lens diſmes. 


[ 18. $9 a parſon may leaſe by parol to a pariſhioner, for a cer- Yelv. 94. 
tain contideration, his own tithes for 40 or more years, or for life, 
&c. Becauſe it enures as a diſcharge by way of compoſition tor the 
tithes of another year, which are not growing. M. 4 Ja. B. R. 
between Hawkes and Brayfield per Curiam. 
B. R. parſon Boeth's caſe adjudged, cited Mich. 8 Ja. B. thoſe orig. 


caſes were contrary to this. * But a grant was adjudged accord- on - 


ing to this; Trin. 21 Ta. B. R. between Snell and Henicombe con- des uit 247. 


ſultation denied. ] judge.) 
[19. But Mich. 8 Car. B. R. between Lake and Sainthill, a 

prohibition [was] denigd. Becauſe, per Curiam, it is not a good 

grant. H. 9 Car. B. between Norgate and Knowles, per Curi- 

= Contra M. 4 Ja. B. R. between Hawkes and Brayfield ad- 

judged. f 

: b 20. I ſeems, that where a pariſhioner has ſuch leaſe of his Oro. J. 668. 

tithes, for one or more years, or for life, without deed 70 him 

and to his aſſigns, that the aſſignee of the land after ſhall take ad- 

vantage of it. Trin. 21 Ja. B. R. between Snell and Honicombe [ 126 ] 

"IJ Contra, 29. El. adjudged between Nelſon and Wood- 

ward, “ | 


[Other Things. ] 


[ 21. A grantee of 4 future intere/? of land, as he to whom a 
grant is made of land for years to commence after the death of a 
leſſee for life, his ſurrender or forfeiture, may aſſign it over 
without deed, during the life of the leſſee for life. D. 2 & 3 Ma. 
124. pl. 41. adjudged. Throgmorton's caſe. Quod vide. 
[ 22. Same caſe, though the original grant could not be without 
ceed, being made by an abbot. | . 
23. If A. ſeiſed in fee of Black Acre and TVhite Acre, grants 
Black Acre to C. with common for the beaſts, levant and couchant 
pon White Acre, this is not good without deed. Mich. 1650. 
between Tanner and Hobbes, adjudged upon demurrer. Intratur. 
Trin. 1650. Rot. 1199. 
[ 24. If A. be ſeiſed in fee of land, to which a common for beaſts 
levant and couchant upon the land ts. appurtenant by grant, by a 
deed within time of memory, and he makes feoffment of the land 
without deed; yet the common ſhall paſs, it being appurtenant 
to the land, though it could not be created without deed. Mich. 
13 Car, B. R. adjudged, per Curiam, between Sacheveral and 
Porter. Intratur, Trin. 11 Car. Rot. 324. ] : 
I as _ of land in fee grants the paſture of the land to B. ? _— 62. 
licences C. to put in his bedſis; this leaſe of the 
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126 


# Orig. (al. 
paſture.) 


2 \ 
＋ Fol. 64. 
S. P. Br. 
Grants, pl. 
168. 

Br. Leaſe, 
pl. 12. cites 
22 H. 6. 24. 
Br. Grants, 
pl. 14 cites 
Br. Leaſe, 


Pl. 12 cites 
22 H. 6. 34. 


per Paſton.—Ibid. pl. 17. cites 9 E. 4. 47. per Cateſby. 


[127] 


Grants, 


a leaſe of the land to * depaſture, + and it is not like to a com- 
mon of paſture. Mich. 14 Car. B. R. between Meuntjche and 


Terdruc, per Curiam adjudged upon a demurrer upon ſuch plecz 
pleaded in treſpaſs brought by A, againſt C.] 
26. A man can't give emblements growng without deed, per 


Eliot J. Br. Done, &c. pl. 40. cites 25 E. 3. 41. and Fitzh. 


Feoffments 69. 5 

27. Profits of courts will not paſs without deed. Arg. Godb. 
374- cites 22 H. 6. 34. b. —_ 

28. View of frank-pledge, is not good without deed. Br. Leaſe, 
pl. 5. cites 35 H. 6. 38. | 

29. A warren may be demiſed without d d. Arg. Godb. 374. 
Cites 9 E. 4. 47. | | | 


30. Herbagium for years can't be gragged without deed. per 
Cur. Noy. 54. Lottel v. Howell. — cites Th E. 4.6. 

31. Tithes or rings only cannot be leaſed without deed, any 
more than rent can be granted without deed. Br. Leale, pl. 15. 
cites 15 H. 7. 8. | | | 

32. Services alone will not paſs without deed. But by a 
feoffment of a manor without deed the ſervices will paſs. Godb. 
Arg. 374. Mich. 2 Car. in Bellamy and Balthorp's caſe, — cites 
7. 21. 

33. Deputation of an office, which lies in grant, ought to 
be _—_ 85 deed, and not by parol. Br. Deputy, pl. 17. cites 

J. 28 H. 8. | 
" 34. Releaſe of a right in chattels cannot be without deed z per 
Anderſon Ch. J. Hill, 29 Eliz. Le. 283. in caſe of Jennor v. 
Hardy. - * | ; 

35. A reverſion cannot paſs without deed, although it be 
ranted but for years, and therefore pleading a grant of it per 


ſcriptum, without faying (ſigillat) is not ſufficient. Paſch. 33 g 


Eliz. Arg. Le. 316. in caſe of Maidwell v. Andrews. 

36. Liberties cannot be granted without deed. Arg. Mo. 379. 
Mich. 36 & 37 Eliz. in Perrot's caſe. ö | 

37. A man may give or grant his deed to another, and ſuch a 
grant by parol is good. Co. Litt. 232. 
38. Eftavers in groſs cannot pats without deed. Perk. S. 61. 
39. Leaſe by baron and feme is not good without deed ; for 
without deed *tis not the leaſe of the wife; per Hobart Ch. J. Irin. 
20 Jac. Winch. 34. Anon. | 

40. Leaſe for life or years without impeachment of wat ought to 
commence by deed; and without deed 'tis not good. I rin. 7 
Car. Cro. C. 221. in cafe of Rockcy v. Huggens. f 

41. Whatever is to take effect out of an authority, or power, oc 
by way of appointment, is good without deed; otherwiſe, where *tis 
to tak effect out of an intereſt, and is to enure as a grant; ior 
then if it be of a thing incorporeal it muſt be by deed. Trin. 19 
W. 3. 2 Salk. 467. Sanders v. Owen. | 
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(G. a. 2) Where diverſe Perſons join in a Grant, 
| Leaſe, &c. whoſe Grant, Leaſe, &c. it ſhall be 
ſaid to be. 


L I. IF the tenant of the land aid @ firanger join in a leaſe for per Monta- 
years by indenture, this is the leaſe of the tenant of the gue Ch. J. 
land only, and the confirmatic; of the ſtranger, Co. Litt. 45. PI. C. 59. in 


cale of 


Wimbiſh v. Talboys. 


[ 2. If A. be ſeiſed of 10 acres, and B. of other 10 acres, and 1 Roll. $77. 
they join in à leaſe for years by indenture, theſe are feveral leaſes, B. pl. 3. 
according to their ſevFral eſtates; and ſeveral confirmations. Co. 

Litt. 45. } | 

[ 3. So if 2 tenants in commen join in a leaſe for years by in- Ti, ran; 
denture; yet theſe are 2 ſeveral leaſes, according to their ſeveral i conmen 
eltates ; becauſe the ve {-veral franktenements. ] eng 
B. theſe are ſeveral grants, and B. ſhall have ſeveral rents of 10s. Arg. Mich. 32 Eliz. C. B. 
3 Le. 255. in the ſerjeant's caſe. | 


[ 4. But if 2 coparceners join in a leaſe for years; this is but 
ene leaſe 3 becauſe they have one franktenement, and ſhall join in an 
aſliſe. ] a 

[ 5. $9 if 2 jaintenants join in a leaſe for years, this is but one 
leale for the cauſe aforeſaid, ] 

[ 6. If %) que uſe and his feoffees had joined in a feoffment after Pl. c. 59. 
the latute of 1 R. 3. this had been the feofftment of the feoffecs, | + N 
1 4 f . Hynd's 
and confirmation of ceſty que uſe; for * the eſtate at common LI 
law ſhall be preferred. Co. Litt. 49. ] C. oem 

| N 5 : : Per Foſter 
J. Raym 5,—-lf /w gue uſe, and bis froffecs join in a feoffment, it ſhall be ſaid the feoffment of 
the + feoffees ; for they have m: ſt authority to give it; per Montague Ch. J. Mich. 4 E. 6. Pl. 
©. 59. in caſe of Wimbich v. Talboys. Co. Litt. 49. — 1 Rep. 47. h. (c) the feoffment ta 
the uſe in TaLBOYS'S Caſe, was before 27 H. S. 10. winch makes a difference. T 'S. P. for 
fiction is never admitted where truth may work, Hob. 311. in cafe of Wright v. Gerard. 


[ 7. If tenant for life, and he in remainder or reverſion in fee, Tenant for 
join in a leaſe for years, this is the leaſe of the tenant for life, dur- e- 
A . . . . . . Denner 
ing his life, and the confirmation of him in remainder or re- Jen ina 
verſion; and after the death of the tenant for life, it is the leaſe feottment ; 
of him in remainder or reverſion, and confirmation of the lefiee ; * ball be 


| ad;udged 

for the law conſtrues, that the leaſe moves out of both the eſtates 1. — of 
reſpectively according to their ſeveral intereſts. Co. Litt. 45.] the tenant 

| for life, be- 
cauſe he has moſt authority to make it; per Montague Ch. J. Mich. 4 E. 6. Pl. C. 39. in caſe 
of Wimbiſh v. Talboys. “ — Arg. 140. b. in caſe of Browning v. Beeſton. 6 Rep. 1 5. 
Treport's cate. But had it been % paro/, then it ſhould be the feoffment of reverfhoner and 
ſurrender of leſſee for life; for elſe nothing had paſſed being by parol. Ibid. But where an 
eſtate is wrongfully made, (as by tc: for life, remainder for life} it ſhall be accounted in lau the 


_ {very of all that join it; per Dyer.. Le. 262. pl. 349.— There is a difference, when nut for life, and 


ever fiene, in for, join in à leaſe by deed and where <vithour deed; for in the firſt caſe it iball be the 
leaſe of the tenant for life ſo long as he lives, and after the leafe of reverſioner, and vet they 
ſha!l join in an action of waſte; but in the other caſe it is firſt a turrender, and then the leaſe, 


or feotimeat of him in reverſion, Patch, 11 Car. E. R. Hutt, 126. Baker v. Haclting. 


[1281 


8. If 


128 Grants. 


10 Rep. 49. [ 8. If tenant in tail and he in remainder in fee grant a rent to 

another, and after tenant in tail dies without iſſue, now this is the Ss 

grant of him in remainder only, and ſo ſhall be pleaded in an 0 

avowry. Hill. 44. El. B. Rot. 1459. adjudged ; between Ellis and 0 

Cowne. Co. Litt. 45. | i. t. 
9. A. bargains and ſells lands to B. by indenture, and before in- I 

rollment they both grant a rent-charge by deed to C. and after the 


indenture is inrolled ; ſome have faid, that the rent-charge is | a 
avoided; for (ſay they) it was the grant of A. and by the inrollment de 
it has relation to the delivery, which (ſay they) ſhall avoid the - Wh 
grant, notwithſtanding the confirination of the other, who had th 
nothing in the land at that time. But the grant is good, and re 
efter the inrollment, by the operation of the ſtatute, it ſhall be the B. 
grant of B. and the confirmation of A. Bub if the deed had not 
been inrolled, it had been the grant of A. and the confirmation of re, 
B. and fo quacunque via data the grant is good. Co. Litt, as 
S. 221. | hi; 
When 2 10. Where one 10% has nothing in the EL, and one, who has, Joi 
1 join ina join in a feoftment, leaſe, &c. it ſhall be ſaid the feoffment or leaſe an 
# ceed and . "AYR - , b 
= ene only Of him who has, &c. and not of him who has nothing. Br. Feoft- E 
} has the in- ment de terres, pl. 18. cites 21 Hl. 7. 32. | mc 
3 tereſt, it | : 
5 ed by way of cf mation from the other, and not by way of eſtoppel. Mich. 41 & 42 Eliz. | 
* B. R. Cro. E. 701. Brereton v. Evans. — And he that has the intereſt may bring action Out 
iS without the other, becauſe nothing paſſes from him. Clayt. 137. Brooks v. Foxcroft. | {el}. 
1 Baron ond femt join in a l:ofc of lu d of the inheritance af the baron, rendering rent; the baron dies; y, ( 
+ the wife brings debt for rent, and leſſee pleads that 'twas the inheritance of the baron, and that 
Vil the feme bad notheng at tb time of the leaſe maus; and reſol ved, that the plea was good; and this can | : 1 
#1 neither be eſtoppcl, nor conti mation; fer the deed is uttcrly void as to the feme, ſhe being in f 
- | | covert; and an eſtoppel ought to be mw'ual, whereas a deed of a feme covert cannot eftop her. by : 
1 Cro. E. 700. Mich. 41 & 42 Eliz. B. R. Brereton v. Evans. Le. 177. Hau kiwood v. | bur 
$1 Huſbands. 
KH] | | the 
11 . 191. pl. 11. Ihen many join in an act, the lau maketh it his act only that v. I 
> 1 Lord Bray, S. P. As feoffment by di iſer and dic iſe; if the attorney makes livery, this c. 
i ſertles the eſtate in diſſeiſee, and fo a good feofiment of diſſeiſee. Arg. Irin. 13 Jac. B. R. with 
1 Roll. R. 22 9. cites it to be ſo adjudged in caſe of Cromwell v. Andrews. | | life 
12. Leſſee for life, and reverſioner, joined in a leaſe for life, and _ 
KB afterwards joined in an action of waſ?, there needs no averment of 70. | 
#1 the life of tenant for life; for he in reverſion joined; per Gawdy J. no. fo 
1 Paſch. 39 Eliz. B. R. Le. 177. in caſe of Hawkſwood v. — 
= 13. Leſſee for years, and reuerſioner in fee, make a feoffment in in caſ 
1 fee; this thall be taken as the livery and feoffment of the leſſor or * th 
A | g : M a forfe 
= reverſioner in fee, and ſurrender of the leſſee. Arg. Trin. 1 Mar. 
= Pl. C. 140. b. in caſe of Browning v. Beſton. 21 
=. | 14. If the diſſeiſee enters, and then the diſſeiſor and diſſeiſee join rent, 
= in a feoffinent by deed, with uvrds of confirmation, it ſhall be ſaid 36 & 
the feoffment of the difleiſce and the confirmation of the diſſeiſor. 22. 
But if they join in ſuch feoffment by deed before entry of the cepts 
diſſeiſce, and the diſſeiſor makes livery of ſeiſin, it ſhall be ſaid the where 
feoftment of the diſſeiſor, and the confirmation of the diſſeiſee. interej 
Perk. S. 157. | | 
| 15. 4 


I 
2 
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15. A. tenant for life, remainder in tail ts B. and A. levies a on 286. 
| 1 n inter v. 


fe to his own ute in tee, which is a forfeiture, and afterwards A. Collin 8. p 


and B. join in a ſeoffment, by letter of attorney; this was held to be a ro. E. 


diſcontinuance; for 'twas the feoffment of remainderman, and 235: Toft v. 


the confirmation of tenant for life, D. 324. b. pl. 35. Paſch. 22 


15 Eliz, | | 
16. If tenant for life makes leaſe for years, and tenant for life [ I 29 | 


and reverſimer in fee confirm the eſtate of tenant for years, to hold 
to him and his heirs; he ſhall have a fee; for the law adjudges 
the eſtate of tenant for life to paſs firſt, and then the eſtate of 
the reverſioner, and fo to have privity, on which the releaſe of 
reverſioner may enure and cnlarge the eſtate. Arg. Hill. 21 Eliz. 
B. R. PI. C. 540. b. in cafe of Varamour v. Yardley. 
17. Tenant far zoear, leaſes for 10 years, and they both ſur- 
render to rever/imer in fee; the ſurrender is good for both the eſtates, 
as it ſeems per 14 H. 7. 2. and yet the leſſee for 10 years by 
himſelf cannot ſurrender for want of privity; but when the other 
Joins with him, his Wender ſhall be taken by the law to precede, 
and the ſurrender of lefice for 10 years to ſucceed, and ſo it ſhall 
be good, Arg, Hill. 21 Eliz. B. R. Pl. C. 541. in caſe of Para- 
mour v. Yatdley. | 
18, Where an authority is given to ſeveral by one deed, there all 
ought to join; otherwiſe, where the authority is given by vb to 
ſell, &c. Arg. Paſch. 29 Eliz. B. R. Le. 60. in cafe of Bonefaut 
y. Greenheld, : 
19. A. tenant for life, remainder to B. in tail, remainder to A. 
in fee; tenant for life, and remainder in tail, join a leale for 3 lives 
by indenture; this was the leafe of A. and the confirmation of B. 
but had it been without deed, it had been the ſurrender of A. and 
W of B. Paſch. 29 Eliz. B. R. Cro. E. 76. Trevilian 
v. Pine. | 
20. A. tenant for life, remainder in tail to B. remainder in tail gut per 
&c.—A and B. join in a fine come ceo, Sc. and then B. died Hale Ch. J. 
without iſſue. The queſtion was, if conuſee ſhould hold for the Ie reaſon 
life of A.? *tis held that the remainder in tail goes firſt in judg- aug 
He O S Judg- againſt the 
ment of law, though 'tis all by one and the ſame fine. 1 Rep. reſolution 


70. b. Bredon's caſe. which Was, 
(that twas 


no forfeiture of the tenant for life, but each granted what be lawfully might); for if the re- 
mainder in tail paſſes , the freehold mutt go by way of ſurrender, and ſo drown, but they 
ſhall rather be conſtrued, to paſs inſimul & uno Hau. 1 Vent. 160. in caſe of Bulmer v. Paw- 
let. And the court ſeem'd to thiak that the conuſee ſhould hold for the life of A.—— Lev. 37. 
in caſe of Stephens v. Britridge. — All paſſes from the tenant for life, and tis A's feottment, 
and the confirmation of B. and on B's. death without iſſue remainder- man may enter on A. for 
a forfeiture, Ow. 130. Peck v. Charnell.—=Yid. And. 286. Mintern v. Collins. : 


21. Tenant for life and reverſimer make a gift in tail rendring 
rent, the leſſee for life ſhall have the rent during his life, Mich. 
36 & 37 Eliz. 6 Rep. 15. Treport's caſe. | 

22. When two join in a fine or matter of record, he who ac- 
cepts of them is concluded to ſay, but that both gave it; but 
where it is by deed it is otherwiſe ; for that cannot enure by way of 
entereſt from ane, and of eſtoppel from the other; for one deed can- 
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not ſo enure to tie intents. Mich. 41 & 42 Eliz. B. R. Cro. E. 
700. in caſe of Brereton v. Evans. 

23. Tenant for life and reverſioner in fee make a gift in tail for 
the life of the tenant for life, tis the gift of the tenant for life, but 
after his death, tis the gift of the reverſioner. And if the eſtate 
tail expires during the life of tenant ſor life, he ſhall have the land 
again in his former eſtate, and here is no forfeiture, becauſe re- 
verſioner of the immediate eftate of inheritance joined with him in 
it, and fo diſpenſed with it; cited Poph. 57. in cafe of King v. 
Berry and Palmer. | 

24. Every right, title, or intereſt, in præſenti or futuro, by the 
inder of all that may claim any ſuch right, title, or intereſt, may 
be barred or extingurfbed, Mich. 10 Jac, 10 Rep. 48. b. Lam- 
pett's caſe. . 0 


25. Tenant »f the land and grantee of a rent out of it join in a 


feoftment of the land; it ſhall enure as feoftment of the tenant of 
the land, and as confirmation of the grantee of the rent; and ſo 
the rent is extinct, Paſch. 7 Car. BER. Jo. 235. per 
Jones J. Ts | 
26. Feme tenant fer life remainder to baron in fee made a leaſe 
to J. S. for years, wherein J. S. covenanted with baron and 
| feme their heirs and aſſigns to repair, and they conveyed the re- 
[ 1 300 verſion to A. And for default uf repairs; A. brought action, as 
aſſignee to the baron, without averring the feme to be dead. And 
reſolved to be well brought; becauſe the ate for life being tranſ- 
ferred with the fee, 7s thereby drowned and confounded in the fee. 


Mich. 8 Car, B. R. Cro. C. 285. Major. v. Talbot,—cited | 


Vent. 160. | 
iv Bag 27. If tenant for life remainder in tail to an infant join in a fine; 
ade x ö 7 p > x > * 13 5 
ERS if the infant reverſes the fine afterwards, yet the conuſee ſhall hold it 
conftruc- 10 | 
tions of this cites Engliſh's caſe. 
k:nd, and 25 | 


compares it to the chymiſts extracting and ſegregating the ſmples of a compound, and ſo the 


confuſion removed. Hob. 278. 


28. Baron ſeiſed in jure uxoris, and intitled to be tenant by the 
curteh, joins in a feoftment with his wife. The heir of the wite 
ſhall not avoid this during the huſband's life. Mich. 23 Car. B. R. 
Vent. 160. in caſe of Bulmer v. Ld. St. John, cites 1 Init, 


(G. a. 3) Where a Grant ſhall enure as Two 


ſeveral Grants. 


I. OINT words of parties ſhall, by conſtruction of law, be 
taken reſpectiuve and ſcverally. Mich. 31 & 32 Eliz. 5 
Rep. 7. b. [d.] Juſtice Windham's caſe.— 19 Slingſby's caſe. 
2. Aſſiſe of 10 J. rent, which was granted to the baron and feme, 
aud that if the baron died the feme ſhould have 60 s. rent per annum. 


The baron died, and ſhe brought aſſiſe of 10 J. rent, and be- 


cauſc 


for the life of the conuſor. Mich. 23 Car. B. R. Vent. 160. 


Grants. : 130 


cauſe the % words do net reſtrain the firſt, nor do they determine 
that he ſhall have only 60s. rent, therefore the grant remains good 
for the 10 J. rent, for it ſtands with, &c. and ſo it ſeems that a 
ii would have extinguiſhed the 10. rent. Br. Grants, pl. 64. 
cites 8 All. 10. | . 
3. A. granted to I. N. the office of motber of the manor of D. 
and to take 20 quarters of corn for executing the faid office, for 
his life; and by another clauſe in the ſame deed it was, and the afore- 
laid A. granted lo the feme of the jaid W. NM. the aforeſaid office 
haben after the death of her huſband, percipiend* ad totam vitam 
ſuam ſicut prædictus vir fuus percepit in omnibus; and it was 
awarded a good grant, and thereof the feme, after the death of 
her huſband, might maintain an aſſiſe. Br. Grants, pl. 127. cites 
30 All. 4. MS | 
4. J. hela two 22 of twenty acres of land for liſe, the rever- 
ſion to R. who was ſeiſed of the third part alſo, which ſaid J. 
granted twenty ſhillings rent to the plaintiff for his life, and R. by His 
deed confirmed the axgyt, and, by a preterea in the fame deed, 
granted to the ela twenty ſhillings rent to be perceived yearly 
out of all his tenements in the ſame vill; Perſey laid, that theſe are 
two rents, but per Tanke *tis but one and the fame rent only, ſo 
he paſſed it over and pleaded another plea, and therefore it ſeems 
that they are two rents. Br. Grants, pl. 80. cites 45 Aſſ. 13. 
5. If the king grants the office of parkerſhivd of Dale and Sale, S. P. per 
this is a ſeveral grant in itſelt, and if the grantee be ouſted, he — __ 
ſhall have ſeveral aſſiſes; per Danby and Port. Br. Aſſiſe, pl. 76. which was 


Cites 22 H. 6. 9. 10. not denied. 
Br. Grants, 


pl. 42. cites 22 H. 6. 11. — Br. Patents, pl. 17. cites S. C. 


6. $2 of a grant of a fair in D. and S. Br. Aſſiſe, pl. 76. ay . 
0 | Danby an 
cites 22 H. 6. 9, 10. ang; Sr 
was not denied. Br. Grants, pl. 42. cites 22 H. 6. 11,——Br. Patents, pl. 17. Cites S. C. 


7. If the king makes a duke or earl, and gives to him 201. of [ 131 ] 
land, &c. by the ſame name, ſo that the creation and the grant is 5, af inalieg 
all by one and the ſame patent, yet it is good. Br. Corporations, «f + car por a- 
pl. 89. cites 2 E. 6. N tien, ad 


10107 t9 


them land by the fame patent and name. Br. Ibid. 


8. If a man ſeiſed of land in fee grant ten foillings rent iſſuing 
out of the ſame land to an abbot and a ſecular man, it ſhall enure as 
ſeveral grants, and either of the grantees ſhall have 10s. becauſe 
the grant ſhall be taken ſtrong againſt him that made it, and for 
the benefit of the grantee; tamen quære. Perk. S. 106. 
9. The grantor may grant to the grantee for life and his heirs, 
that he and his heirs ſhall diſtrein for the rent, &c. and this ſhall 
amount to a new grant, and yet amount to no double charge. 
Co. Litt. 308. b. 
10. If two tenants in common be, and they grant a rent of 20 s. Perk. S. 


per annum out of the land, the grantee ſhall have two rents of EG "8 
205, 


———— 


4 
d X 8 — 
— — — . ¶ Uꝑ 8 nd we ria 
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deo makes 20 fl becauſe every man's grant ſliall be taken moſt ſtrongly againſt 


gif? in tail, himſelf, and therefore they are ſeveral grants in law. Co. Litt, 
or eaje 


for life, Kc. 197. & | 
reſerving ts: ſhillings ret to them and their heirs, they ſhall have but one twenty ſhillings ; for 


they ſhall have no more than themſelves reſerved, and the donee or leſſee ſhall pay but twenty. 
ſhillings according to their own expreſs reſervation, and albeit the reſervation of rents ſever- 
able be in joint words, yet in reſpect ot the ſeveral refervations, the law makes thereof a ſever- 


ance, &c. Co. Litt. 197. a. 


11. If I grant Black Acre, and the manor of D. and Black Acre 
was parcel of the manor of D.] there Black Acre ſhall paſs as 
parcel of the manor ; per Anderfon Ch. J. who faid, he could ſhew- 
an authority to that purpoſe. And Periam J. agreed, becauſe it 
inferced the firſt grant. Mich. 28 Eliz. C. B. Godb. 130. in cafe 
of Green v. Harris. V 

S. P. Arg. 12. A man ſeiſed of a manor, to which an 2dvowlon is appendant, 
1 enfeoffs B. by deed of one acre, parcel thereof, and by the ſame deed 
feoftment grants the aduowſen; the advowſon ſhall pals as in groſs ; for they 
was ddt are ſeveral grants though by one deed. Ain. 31 Eliz. C. B. 


am aran, . RAS + : 
Ac. and 4 Le. 216. in caſe of Long v. Hemings. 
alſo ded: & conceſſi ⁊ i lanum meim, it was held that the villein paſſed a in g, and that they were 


ſeveral gifts, though there was but one decd. Arg. Godb. 127. cites 33 H. 8. D. 48. 


2 Roll, 13. Two tenants in common jun in a leaſe for years, it is two 
(Ks. 2) pl. ſeveral leaſes. Brownl. 39, 40.— 134. in caſe of Cradock and 
25. S. P. — Jones. S. P.—Cro. J. 166. Mantle v. Wallington. S. P. per two 
* J. againſt one. | 
of a leaſe made +y two ceparcencrs ; for that it is only one leaſe. 2 Roll. Trial. (K. g. 2) pl. 26 cites 
M. 10 Ja. B. R. c 
14. If I grant annuity for life and twenty years after, theſe are 
two ſeveral grants, and the executor ſhall have it after the death 
of the tenant for life. Paſch. 17 Jac. Brownl. 19. Mordant v. 
Watts. | | 
15. Feoffment fe two habend' ene moiety to one, and the other 
ricty ts the other, this operates as ſeveral conveyances ; for there 
mutt be two liveries, becauſe there are ſeveral frecholds, and livery 
to one ſecundum formam chartæ, would not enure to the other; 
per Holt Ch. J. Hill. 1700. B. R. Wms's, Rep. 18, 19. in caſe of 
Fiſher v. Wigg. 


[132] (G. a. 4) Where a Grant ſhall enure to a double 


| Intent. | | 
So a fe- 1. Inſeof d B. his ſon, to the uſe of A. himſelf for life, and after 
befor =: A. his deceaſe, 5 to the uſe 7 B. and th 5. a, and after 


ſtatute of A. and B. (upon communication that A. ſhould re-have the land 
quia emptores in fee) came together to the land, and upon the land, by parol, 


e without any deed, B. delivered ſeiſin of the land, to 4, habendum 


o ld 6 
ths 4A ſibi & heredibus ſuis, &c. if this be a good feoffinent or not _ 
2 | 18 


2 A 


Grants. 


This was found by a ſpecial verdict in ejectment, and by the opinion 
of the court, it is a good feoffment, and that in law this acceptance 
of l:very implies two effects, viz. firſt a ſurrender, and after a feaff< 


ment, as a* ſurrender to the grantee of a reverſion amounts to an 


132 
of the ſeig- 


niory, iS A 
good at- 
torament 


tothe gran- 


| 5 . ) . tee of the 
attorn ment and a ſurrender, D. 358. a. pl. 48. Trin. 29 H. 8. 8 
and alſo to make a tenure. D. 358. a. pl. 48. Marg,--——* Ov. 56. in caſe of Carter v. Lowe. 


2. Deviſee enters into a term deviſed to him without aſſent of 
executor, by which he is a wrongful ſeifor and diſſeiſor, and after 
he grants his right to the executer, Adjudged a good grant, and 
that it ſhall enure firſt, as the agreement of the executor, by the 
acceptance of the grant, that the deviſee had a term in him as a 
legacy; and ſecondly, the deed ſhall have operation by way of 
grant to pals the eſtate, of the deviſee to the executor, and ſo no 
wrong. Trin. 27 £12F. Ow. 56. Carter v. Lowe, alias Lawes. 

3. Patron before the ſtatute 13 Eliz. 10. was leſſee of the living 
for 50 years, and granted his leaſe to A. This was a grant, and a 
confirmation of the teryzz and ſo one deed, by one and the ſame perſon, 
to one and the fame , and at one and the ſame time, ſhall enure 
to two ſeveral purpoſes, viz. to a grant of the intereſt as leſſee, and 
to a confirmation of the ſame intereſt as patron. Mich. 43 & 44 
Eliz. in Parliament. 5 Rep. 15. caſe of Eccleſiaſtical Perſons. 

4. Tenant far life grants rent-charge to reverſioner in fee ; rever- 
ſioner grants it over to B. and his heirs by deed ; this is a good grant, 
and confirmation alſo, to make the rent, good for ever. Mich. 43 
& 44 Eliz. 2 Rep. 15 ut ſupra. 

5. Diſſeifor makes leaſe for life, remainder to e diſſeiſee 

grants the remainder over, it is a good grant, and confir 
5 Rep. 15. ut ſup. 

6. A /econd deed of covenant to ſtand ſ-ijed to uſes, in which there 
is no expreſs revocation, yet is a revocation of a former deed with 
power of revocation, and alſo a declaration of new »ſes. Mich. 10 


Jac. Curia Ward. 10 Rep. 144. Scroop's Caſe, 


(G. a. 5) How it ſhall take Effect, where mad? 79 


two, and one is incapable, or refuſes. 


I, EBT by the vic ur of D. and two others, upon an obligation, 
the defendant jaid, that the one of the plaintiffs, who is 
named vicar, i5 4 chanon profeſſed, in ſuch a place, in ſuch religion, 
under the obedience of ſuch a one, &c. Judgment if he ſhall be 
anſwered, and the plaintiff” would have ęſtopped him by the obligation, 
and could not; but it was agreed, that the obligation was good as 

to the cthers. Br. Nonability, pl. 2. cites 3 H. 6. 23. 
2. If I infeolf A. on condition to infeoff B. and B. refuſes, A. 

e 


ſhall be ſeiſed to my uſe ; but if the condition was to give in tail, 
it is otherwiſe, 20 Eliz. C. B. Le. 266. in Bracebridge's caſe. 

3. Feoffment in fee to J. S. on condition to grant a rent-charge to 
A. If A. refuſes, J. S. ſhall be ſeiſed to his own uſe; per Harpur J. 
20 Eliz. C. B. Le. 266. in Bracebridge's caſe. 
| | 4. If 


mation alſo. 


( 133] 
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Cro. E. 


334- Fre- 
derick v. 


Frederick. — Arg. 4 Le: 54. S. P. 


Roll. R. 
26. per 
Coke Ch. 
EY 18 


. Z» $3». 


1. D. If J. S. dies, and then A. dies, livitf® 


Grants. 


4. If A. gives lands 29 B. and his eldeſt fon, and B. has na ſon; 
B. ſhall take the whole. Arg. Trin. 23 Eliz. 1 Rep. 100. b. 99 


5. A. makes a fesffment to the uſe of B. for life, and after to the 
uſe of C. in fee; though B. refiſet, yet the remainder is good, 
Trin. 23 Eliz. 1 Rep. 101. cites 37 H. 6. 36. a. 

6. Feoffment to J. S. and the rizht heir, , D. whois living; 
J. S. ſhall have the whole. Arg. Trin. 27 Eliz. B. K. 4 Le. 64. 

7. Gift to J. S. and ſuch wife as he ſhall have, ne ſhall take the 
whole; and the wife nothing. Arg. Trin. 27 Eliz. B. R. 4 
Le. 64. | 

8. If a deviſe be made to @ monk for liß remainder over, this is 
a good remainder, as Perk. 108. pl. 567. But if a leaſe for lite be 


made to a monk, the remainder over, bo& the eſtates are void; 


Per Coke Ch. J. Mich. 12 Jac. 2 Buls. 292. cites 9 H. 6. 24. 


and Perk. 109. pl. 568. and Pl. C. 35. in Colethirſt's caſe. 

9. Leaſe for life to A. remainder ts the right heirs of J. S. and 
D. yet the heir of 

S. ſhall take but a mzzety ; per Coke Ch. J. Roll. R. 325. cites 
18 E. 3. 59. 7 | 

10. If an alien be tenant in taih remainder to a ſubject, he in 
remainder ſhall never come in till the citate tail be ſpent, though 
the alien be incapable of taking. an eſtate tail for his own benefit. 
Arg. 10. Mod. 120. Hill. 11 Annæ, C. B. in cafe of Ihnornby and 
Fleetwood, alias Dutcheſs of Hamilton's cate. | 


11. Feoffment was to the uſe of A. for fe remainder to B. in 


tail, remainder ts the right heirs of A. and A. is dead at the time of 
the feeffment ; it was infiſted, that the right heirs of A. ſnall take 
the remainder in fee; and Co. Litt. S. 578. was cited to prove, 


that a particular eſtate and a remainder may continue diſtinct in 


the ſame perſon; but Parker Ch. J. ſaid, it ſcemed that the re- 


mainder in fee would be void, becauſe there was u ſuch perſon as A. 
in rerum natura, and it is all one as if the limitation had been to 
A. and his heirs, and there had been no ſuch perſon as A. in eſſe. 


Wms's Rep. 399, 400. Hill. 1717. in caſe of Goodright v. Wright, 


(G. a. 6) In what Caſes ſeveral Grantees ſhall v/e 
the Thing granted jy. 


I; HE Lord Mountjoy, ſeiſed of the manor of Canford in fee, 

did by deed indented and inrolled bargain ard jel! the fame 
to B. in fee, in which indenture this clauſe was contained; 
Provided always, and the ſaid B. did covenant and grant to and 
with the ſaid Lerd Mountjoy, his heirs and aſſigns, that the Lord 


Mountjoy, his hcirs and aſſigns, might dig for ore in the lands, 

(which were great waſts) parcel of the ſaid manor, and dig turf 

alſo for the making of allom. It was reſolved that, notwithſtanding 

this grant, B. and his heirs and afligns might dig likewiſe, and 

that it is like the caſe of common ſans nombre, Co. * 85 5 
| (G47 
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words being Habend & percipiend' redd' prædict. prafato le patentee, 
M | 


Grants. 


(G. a. 7) Grant. In what Caſes ſhall take 


Effet as VHxtingiiſoment, or Surrender, or 
Grant. | 


I, W HERE a man beſvre the flatute of quia emptores terra- 

rum, and within time of memory, gave land #9 hold by 
fealty, and two pence for all ſervices and demands, this extinguiſhes 
fine for alienation, heriot, and all other ſervices which were due or 
accuſtomed before ; and per Strange, in this caſe the tenant ſhall 
not pay relief, by theſe words, (tor all ſervices, exactions, and 
demands.) Contrary SFene, for it is incident. Quere. Br. Grants, 


pl. 28. cites 14 H. 4. 20. 


2. Grant by the lord, or donor in tail 2% the diſſeiſee or iſſue in 
tail after diſſeiſin, to hold by lefs ſervices or rent is good, though the 
tenant be only tenant the avowry, and not tenant in poſſeſſion; 
and fo of a releaſe; contrary of a confirmation, Note the diverſity. 
Br. Grants, pl. 29. cites 14 H. 4. 37. 

3. If one be tenant for life of lard, out of which a rent is iſſuing 
in fee, and purchaſes the ſume rent by grant, this grant is good to 
take effect in the heirs of the tenant for life, and yet he had 
poſſeſſion in the whole land at the time of the grant, &c. Perk, 


S. . 


ſhall enure by way of ſurrender, &c. Perk. S. 82. 


of land in fee leaſe; the ſame for life, and then takes huſband, and the ee grants bis eſtate te the buſ= 


band, tat ſhal! enure by way of grant; cauſa patet. Perk. S. 82. 


5. If there be Je/jee for life, and the reverſion deſcends to two 
coparceners, and one of them fates huſoand, and the leſſee grants his 
eftate ta huſband and fe, the fame ſhall enure by way of grant 
tor the whole, &c, Perk. 8. 88. | 

6. A right ſhall noi paſs by way of grant, unliſs by extingutſhment, 
Sc. and by releale it may be extinguiſhed. Perk. S. 85. cites 21 


7. If a man has a warren in his land, and grants the land, the 
warren is extinguiſhed, for the grantee cannot have it; becauſe it 
is not granted to him nor is it either parcel] of or appendant to the 


land; and the grantor cannot have it, becauſe he has not reſerved it; 


per Vavifor. Br. Grants, pl. 86. cites 8 H. 7. 2. 


8. Rent iſſuing out of the lands of the feme, was granted to the 
baron, by the words give, grant, remiſe, releaſe, and renounce ; the 


baron may take it either by way of extinguiſhment to the poſ- 


ſeſſion of the feme, or by grant to. him and his heirs; and he 


de uiſing the rent by his will, it amounts to an election to take by 
grant, and this being by letters patents of the Queen, and the 


VoI. XIV. | and 


4. If lefſee for life grants his eſtate to him in the reverſion in fee Bu if a 
in his own right, and med: ate to the particular eſtate; this grant 


1344 Srants. 


and to his heirs and aſſigns, the intent of the Queen appears to 


have the rent continue, if the patentee pleaſes, &c. D. 319. b. pl. 


16. Mich. 14 & 15 Eliz. 


(G. a. 8) Enure by Moleties. 


Tf the 1:nant I, IF there be lord and tenant and the /ord grants the ſeigniory 


e b. is unto the tenant and a ſtranger, this grant ſhall enure by way 
agreement Of extinguiſhment for ↄne moiety, viz. to the tenant, and for the 


and attorn- other moiety it ſhall enure by way of grant unto the ſtranger, &c. 


ment. Br. Perk, S. 81. 
Grants, pl. 


11. cites 34 H. 6. 41. 8. C. | * 


[135] (G. a. 9) Time of taking it. Immediately; By 
Alteration of the Meine Eſtate, after which th 
Grant was limited to take Pla 


I. ] N afliſe of rent, B. was ſeiſed in fee of 100 acres of land, and 
4 was condemned in 1001. damages, upon which this land, 
as a poo of all lands, was delivered in execution by extent on an 
elegit ; and after B. granted 3 l. rent-charge out of this land to J. 
his ſon and heir apparent; and then B. granted, ratified, and con- 
firmed by deed to the tenant by elegit the ſame land for hfe of the 
tenant ; and after, by another deed, with warranty of him and his 
heirs, releaſed all his right to the tenant by elegit; and by Fiſhe, 
firſt the tenant by elegit ought to have held it diſcharged, becauſe 
the execution was made before the charge ; but after, by the con- 
firmation to hold for term of his own life, which enlarged his 
eftate, he ſhall Holl charged, and the ſame law by the releaſe ; fer 
he was in of another eftate than before, quod nota, and ſo ſee, that 
if the land be charged at the time of the making of the warranty, 
ſo that he warranted the land then charged, and not diſcharged, 
ſuch warranty ſhall not make the grantor warrant the land diſ- 
charged, but the tenant to ohm ſuch warranty 1s made ſhall hold 
charged, Quod nota bene. Br. Charge, pl. 29. cites 31 Aff, 13. 


(G. a. 10) Enure to. Grantee. In his Polrtick or 


Natural Capacity, or both. 


So if rent 1. F J. S. be dean of P. I may give land to him by the name ef 
by granted to dean, &c. and his ſucceſſors, and to J. S. clerk, and his heirs, 


2746. and there he takes as dean, and alſo as a private man, and is tenant 


le t, which in common with himſelf, per Pollard J. Br. Corporations, pl. 34. 
is ont and the ores 14 H. 8. 2. 29. 


am- 1 ſ 


| e ſhall join with himſelf in avowry. Br. bid. there the dean and chapter are lords, and 
the d-an purchaſ.s the tenancy to him and his heir, he is tenant to himſelf, and he and his chapter ſhall 


make avowry upon himfelf, and thoſe caſes were agreed, becauſe he takes of another's gift; but 


all this does not prove that he may take of his own gift, Br. Ibid, 


(H, a.) 


[ 6. If 
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cha, 255 
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Grants, 


(H. a) At what Trme the Thing granted is to be 


taken [to avoid a Lapfe. 


LI. ] F a thing which lies in prendre be granted to another to be 
taken annually, if the grantee does not take it one year, he 
cannot take in another year the fame thing with that which he 
ought to have this year; for if he may ſo do, he may prejudice the 
grantor by his own act. M. 37 El. B. R. between Southwell 
and Wade, ] | 
[2. As if a man grants to another and his heirs annually 20 
fagots to be taken out of his lands, and the grantee does not take 
the 200 fagots in one year, he cannot take 420 the next year after; 
for otherwite by ſuch means he may deſtroy all the wood of the 
grantor. M. 37 El. B. R. agreed between Southwell and Wade. 
[ 3. So if a man gr ap10 lad of fuel, to take in his word at the 


feaſt of St. Michael from year to year for life or years or longer, if 


he does net take it by two or four years, he cannot take fo 
much the fifth year, as he has neglected by his own folly, by reaſon 
of the prejudice to the grantor thereby. 27 H. 6. 10. per 
Curiam. ] | | : 

[ 4. So it is ofa grant of 10 lad of hay to take at a certain feaſt 
from year to year. 27 H. 6. 10. ] | 


Br. Grants, pl. 8. S. C. —8 P. But muſt take it every year according to his grant. 
31 Elz. B. K. in cate of Scott v. Scott. Cues 27 H. 6. 


[ 5. So it is of a grant of common fer 10 beaſts by the year. 27 
H. . 10. 

{ 6. If a thing which lies 172 render be granted to another and 
his heirs annually, the non-payment of it in one year ſhall not be any 
diſcharge, but he may be charged for it in the next year; becauſe 
it is the default of the grantor, that it was not paid the firſt year, 
when it lies in render, MI. 37 El. B. R. agreed between South- 
well and Wade. | 

7. As if a man grants to another and his heirs annually 200 
fagots to be taken out of all his lands, with a clauſe of difireſs for 
them, and by the grant the grantor is io cut and make the tagots, 
«nd to carry them to the houſe of ihe grantee; ſo that the grantor 
is to ds the firſt act, and then by conſequence it lies in render, and 
therefore it the 200 fagots are not paid in the firſt year, nor any 
diſtreſs taken by the grantee; yet he may have 400 fagots the 
year next enſuing. And fo it is, if there are diverſe intermediate 
years; for otherwiſe the grantor by his own act may prejudice 
the * grantee. Ml. 37 El. B. R. adjudged between Southwell 
and Wade. ] = 

8. A man /old all the trees in his wood, except 40 of the beſt aſhes, 
to be cut in two years, and in treſpaſs againſt the vendee, he juſtified 
for all, except-40 of the beſt, and that he warned the vendor to 
chuſe them, and he would not ; wherefore, becauſe the vendee could 

M 2. | | *: 5m 


33S 
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Fol. 65. 


— mms 
Arg. Paſch. 


Br. Grants, 
pl. 8. S. C. 


* Orig. 
(Mole) 
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Camo CUE 


them after; for the land, and all that is annexed to it, deſcend 
grantee's own fault, that he did not take them before. 
17 f grarnie- 2 conditional, 


1 
I Br. Contract, &c. pl. 26. S. P. cites 18 E. 4. 5. per Littleton and Cate. by; 


Grants. 


not ſtay any longer for his time, he cut the wood, except the 40 of 
the beſt, and adjudged it was a good juſtification. Br. Relation, 
pl. 4. cites 44 E. 3. 43. | 

9. In treſpaſs it was heid, that where a man, ſeiſed of land 
with trees gretuing, ſells the trees, and mazes a feoffment in fee 
before the cutting of the trees, yet the vendee ſhall have the trees; 
for the feoffor might have granted eſtovers, and this would be good 
againſt the feoffee, and the fame lu of a falz of the trees growing. 


* — 


venant 


the time of taking be limited by way of covenant, 
this does 


on the part of the grantor or grantee for a certain tiney 
not reſtrain the grantee from taking them at ay tune, a well after 
the five years as within the five years, Me parties arè do have 
their remedy by action of covenant on diſturbance. Paic. 13 Jac, 
C. B. Mo. 882. Stewkly v. Butler. 

to the heir, and it was the 
Aud the Fiege 
19 F. 3. 21. pl. IL 


and therefure 


1% E. 40 rn. * - 


1 
i 
viz. If he cut thera in the life of the orator. 


Con:ra, as it ſeems, of tenant in fer fireple, Br. Ibid. 


There is a 
difference 
abe the 
te to be 
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party 5 pay- 
* le at 

2 it — 1d at 
67:5 Hue a; 
anmiter, Ns 
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annually, 


between Midſummer and M -haclmas by ſuch ſums 207 K as /c 
leſſor docs not require it, Yet he ſhill notloſe it, bat hall have e; 

cauſe the e, if it was not required of tim weekly, „. 
Fut it is otherwiſe of things which cannot be fo. 
found of lat, payable between two fealts, by /uch qrantizie! werkly, Kc. there the party thall n 
be compelled to pay ali the taſt week. 


12. A leaf: was made of a warren, rendering 101. per ann. 
rent, and 100 cezple of contes payable weekly, between the feaſts of 
St. Bartholomew and St. James, by fach a number as leſſor ſhould 
appoint. Leſſor ſues for 49 couple of conies in arrear; but after 
verdict and damages given for the plaintiif it was objected, that it 
is not alleged that Icttor had appointed how they ſhould be paid; 
and after argument it was reſolved, that without ſuch appointment 
the leſſee was not bund to pay them *; as well becauſe the appoint- 
ment was made part of the contract and reſervation, as becauſe of 
the inconvenience to the warrezz, which by this means would be 
deſtroyed all at once. Lat. 128. 271. Bayley v. Baxter, alias Bayly 
v. Bugs. | 


c/ior ſhall require ; there though 
on for 1t at the end of the year ;; 


n.izht hau laid t up till that time. 
As if a leate be of a dairy, reſerving 190 
* 


So if 100 crace of unn oe be reſerved in ſuch manner, 


and the 1% week is after the ti of thei d- poarturt b-yond ſca, letfee is not bound to pay all in the [aft 
week. Fo of a teſervation of r{; between D and Cre u, per Jones J. Lat. 125. 271. 
Bavly v. Baxter, al:as Bay:y v. Bugs. | 
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Br. Tale 
& Dones ; 
pl. 1. cites 


(II. a. 2) TLaſed. When. 


; 8 [ F ceſty que uſe in tail, or * tenant in tail gives or ſelli trees, 


and dies before ſeverance, yet the vendee may cut them 2] => 
Idzn. 
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trees 


: per 
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Fitzh. and Shelley; which was not denied. Br. Treſpaſs, pl. 2. A 
cites 27 5. | 1 
* Br. Contract, pl. 25. cites 15 E. 4. 5. Contra per Littleton and Cateſby.—— E. 
Contract, pl. 2. cites S. C. and 11 H. 4. 32. Contra. 


2. A. leaſed land to B. fr liſi, and if A. died without Heir of his 2 Rep. 105. 
body, then B. 1% have the land to hin and his heirs; in this caſe, 55 8 
if B. dies firſt, and then A. dies without heir of his body, the heir caſe. 
of B. ſhall not have the land; tor it he thould, then he ſhould be in 

as a purchaſor ; whereas the word heirs in the grant are only words 
of limitation. Mich. 17 & 18 El:z, Pl. C. 483. Nichols's caſe. 

3. When an intereſt or citate is to be reduced to a certain?y on à 8. P. per 
contingent precedent, and the letior or grantor, or leſſee or grantee, 2 bas 
dies before the contingereFhappens, the leaſe or grant is void, and ;;... Pl. C. 


ſhall not take effect. As in Pl. C. 273: b. Say v. Fuller. If a man Say v. 


makes a leaſe to B. for lo many ycars as his executors ſhall name, Fuller. 
It is void; for it ought to be reduced to a certaiaty in the life of 


the parties. Arg. Mie Mo and 41 Eliz. B. R. 1 Rep. 155. b. 
in Chedington's caſe. And judgment accordingly. Ibid. 

4. The plaintiff's wite's father made a feoffrnent to uſes for 13 K. ſeiſed in 
years ig raiſe portions of 400 l. for his daughters; the father being 1 5 
dead, the feoffees ſuffer the fon and heir to enter into the ſaid land, the uſe of 
who /old the ſume; and yet, after a deicent after the death of the himſelf for 
firſt purchaſor, at a third hand, although the money was due, yet 0 
the court would not charge the lands with the faid money, the ters that 


example being dangerous. Toth. 184. cites Hill. 43 and 44 Eliz. ſhall be un- 


\ married at 
Janwayring v. Dudley. | 

is An, J the time 
Of his de ith, unt Ine 019 rf th m full N may | 9 SOO * A unts the eldeſt dauzhbte , until ſhe 


ith levied 520 l. then ts the frond, foto the third, &c. The father dies, the ſon enters and continues 

poſſeſſion for a certain time, and will not futfer the eldeſt ſiſter to. take the profits. Walmily 

inclined, that (he ſhall have. ber remedy azainſt the ton for the time that he hath continued in | 
polſeſſion, and not to begin now to Jevy the 5001. in prejudice of the other ſiſters; for it was 

her folly to ſuffer the ſon to continue in poſſeition. Noy. 33. Bradford v. Laſſels. 


5. A. being ſeiſcd of an advowſon in fee, grants to B. (the Tr. 8 Jac. 
church being full,) quod ipſe ad dictam eccleſram, clericum ſuum 
præſentare poſſit quandecungue & quomodocungue eccleſia prædicta 
vacare contigerit; after this grant, the church becomes void: B. 
ought to preſent at this time, if he will; but] he ſhall have no 
_ preſentation. Adjudged and affirmed in error. Jenk. 301. 
pl. 69. | 

6. Where an intere/t depends on a precedent «tate, the perſon, to [ I 38 ] 
whom it is limited, muſt take it upon the determination of the firff: 
eſtate, or elſe he never ſhall take it; per Haughton J. Hill. 13 
Jac. B. R. Roll. R. 319. Blandford v. Blandford, 


(H. a. 3) Ezularged by what Words, in the ſame | 
” Deed, &c. 


I, L IVERY made fecundum formam chartæ cannot enlarge the 
: M 3 2. A, 


grant, ; Co, Litt. 4+ b, 


138 | Grants. 


2. A. had two daughters, one married to B. and the other to C, 
and in his life made a partition of his lands between them and their 
heirs, and becaule he had allotted the greater ſhare to B. of lands in 
poſſeſſion, much of C's moiety being in joiature to Ml. his wife, 
he charged B.'s moiety with a rent during the life of M. habend” to 
C. and her affigns, during the life of M. &c. And if it happen, &c, 
that then it hall be lawful for the jaid C. and his heirs, during the 
life of M. to diftrain, Sc. C. died and deviſed the rent to his wife, 
This, after a long conteſt at law and in equity, was decreed not to 
be determined by the death of C. but that in this caſe he had a 
fee ſimple determinable on the death of M. and fo the deviſe good. 
Trin. 8 Eliz. D. 253. pl. 99. and 100. Vernon v. Gatacre. 

3. Grant of eſtovers to B. to be — his houſe, and that B. 
and his heirs may tate them at certain times of the year; adjudged 
that this was but eſtate for life of B. becauſe the word heir is not in 
the grant ſelf, though it is in the ſequel of the deed. D. 253. pl. 
100. Marg. cites it as Lord Paget's caſe. 

4. Land is given te two & bæredibus, with warranty to them & 
heredibus ſuis; it was adjudged that this does not enlarge the eſtate ; 
per Doderidge. Mich. 13 Jac. 3 Bulf. 126. cites 19 H. 6. and 

H. 6. 15. and Br. tit. Eftates 4. | 
Agreed per 5. Grant of a rei? to A. for ii, and afterwards, that he and his 
Doderidge heir ſhall diftrain for it. This limitation of diſtreſs to him and 
J. bur he his heirs thall enlarge thc eſtate, and make it a fee ſimple, and thi 
75:4 that if his heirs mall enlarge the eſtate, and make it a fee ſimple, and this 
4 grantor without all queſtion; per Coke Ch. J. Mich. 13 Jac. 3 Bulſ. 128. 


grants tht cites 8 H. 4. and 46 E. 2. | 

„ „ af 8 
bis beirs ſpall d:firain for it, it is otherwiſe, 3 Bulf, 138. in caſe of Gough v. Howard. 
But when one limits an eſtate in nt A. for lte, and doth alfo further expreſs, that if it be 
behind, that it ſhall be lawful for bim and hi: Hu ts dt? ain for this rent, this ſhall not enlai ge 
the former eſtate ; per Doderidge J. 3 Bull. 130. . 


(H. a. ) Interfering Grants. 


And. 245. 1. A ſeiſed of the maner of Stapely in Odtham, and «ther lands in 


8. C. by the * Oqtham, ſuffered a common recovery of the whole, and by 
name of F % i : 

Goddard's Indenture declared the uſes thus; viz. Of all his lands and tene- 
caſe.—Cro. ments in Odiham, to the uſe of his wife for life, the remainder over, 


E. 205. &c. and of the manor of Stapely to the uſe of his youngeſt ſon in 


C . . . . 
Ringſtead tail, Per tot. Cur. though the manor of Stapely was in Odiham, 


S.C—Ow. yet the wife ſhall have nothing therein; for his intent was, that 


8 the ſon ſhould have that, and the wife the reſidue. 2 Le. 47. 
as. Carter's caſe. | | 


C.—cit2d per Coke Ch. J. Roll. R. 376.— Arg. S. C. cited 2 Roll. R. 276.— Arg. S. C. cited 


Lane 69. in caſe of Arden v. Darcy. — S. C. cited per Coke Ch. J. 3 Buli. 68 —8. C. cited Jo. 22. 
—D. 261. b. Marg. pl. 27. | | 


[ 139 2. A. makes feoffment of the moiety of the manor of C. and all 
. other his meſſuages, lands, tenements and hereditaments. The other 
fp. moiety of the manor paſſes. 2 Roll. R. 279. cites it as ad- 


Judged and affirmed in error in the caſe of Moyle v. Ewer. | 
(H, 4. LL 


W. &.4 


Grants. 


(H. a 5) What Things may be granted 7o a Man, 
his Executors, Adminiſtrators, and Aſigns. Or 
for Years, 


; T HE cu/tody of an idect is not grantable to a man, his exe= 

1 cutors, adminiſtrators and aſſigns. But if the emolument 
and advantage, that by law is given to the king, in caſe of an 
1deot, could be ſeparated from the truſt, then clearly it might be 
transferred; and it differs from the caſe of @ ward; for the king 
has the firit as a truſt, though coupled with an intereſt ; but he has 
the other, purely as ag intereſt, ſervice, and duty owing to him, 
and it came to the Kthg in point of tenure, and ſo he might grant 
the cuſtody of a ward, cum acciderit, but not ſo of an ideot; per 


Lord Nottingham. Mich. 1681, Vern. 11. Prodgers v. Phra- 


Zier. 


2. The office of ., F inſurance may be granted for years, 
contrary to the opinion in Sir George Reynold's caſe cited in 
Vern. 12. as the caſe of Vane v. Bier. 

3. Grant of the place of teller of the exchequer to a man and 


his aſſignes, was held to be good. Cited Vern, 12. as Squibb's 


cale, 


(H. a. 6) Not excluſive of the Grantor. 


139 


i] F a man had granted his ward to F. S. to marry him, or to Bu if he 
have his ſervice, &c. which is a profit, he cannot retake him. _ _= 

um for 

| eruclition, or 

inſtruction,he may retake him; becauſe this ig a charge to the grantee, and not a profit, Br. 


Br. Grants, pl, 93. cites 8 E. 4. 7. 


Grants, pl. 93. cites 8 E. 4. 7. per Littleton and Moyle. 


2. A. covenants and grants with B. and his heirs, that B. and Co. Lit. 


his heirs may dig turfe in a great waſt to make allom there; yet A. 
and his heirs and afligns may dig there alſo; and 'tis like the caſe 
of common ſans nombre, cited. Pate. 25 Eliz, C. B. Godb. 18. as Lord 
Mountjoy's caſe, 


(H. a. 7) Inchoate, where it muſt be perfected in 
the Life of the Grantor, or Grantee, &c. or both. 


I. Onfirmation of the grant of a biſhop after his death is void, 
2 Arg. Trin. 26 Eliz. B. R. Godb. 25. cites 31 E. 3. alb. 

. 3. Confirmation 22. | | 

2. Grant of the next preſentation or avoidance is good, though 


the grantor dies before the church becomes void; and it is a 
chattel, and grantee may grant it over, though no aſſignee be men- 
tioned in the deed; and this, where the grantor had a tee in the pa- 


tronage, Br, Grants, pl. 112, cites 7 H. 4. 2. 


M 4 - If 


164. b. 


139 2 Srants. 


3. If a reverſen deſcend to a feme covert, and the baron grants it 
to J. N. and the tenant for life attorns, and after the baron dies, 
living the ſeme and the tenant fer li, the grant is void; becauſe it 
[ 140 ] was not executed in the life of the baron, and he had nothing but 
in jure uxoris. Br. Grants, pl. G7. cites 10 E. 4. 8. 
| 4. If a man will take by very within view, he muſt enter 
during the life of feoffor, or all is void. Arg. Trin. 26 Eliz. 


B. R. Godb. 25. cites 7 E. b. Br. Leaſes 66. 


(H. a. 8) Avoided. Where a Man ſhall avoid 


his own Grant. 


grants trees grownmz, and after makes feoftment before ſe- 
verance of them, yet the grantee thall have them; and the grantor 
might have granted eftovers, and therefore grantee {hall have 
the. trees. Br. Grants, pl. 113. cites 20 H. 6. 22. | 
2. If a man, who has grented rent-charge, ſays, that be was in 
by aſſſeiin made to K. at the time of the gift, which K. afterwards 
releajed to His poſſeſſizn, this ſhall not defeat the grant; and yet the 
releaſe countervails entry and feoffment. Br. Warrantia Chartæ, 
pl. $1. Cites 21 H. 6. 41. and 22 H. 6. 22. | | 
3. If I diſſeiſe my father, and enjerf J. S. and then my father 


If 2 fern, 
Having dies; though a new right deſcends to me, vet I thall be barred. 
yy hy But if this diſcontinuance, or grant, had been aefeated by entry, or 


dower, CO 15 os 1 es 
diſſeies te otherwiſe in my lite by my father, or any other, in that caſe, I may 
fag ſhew the ſpecial matter, as 15 E. 4. 5. is, and fo avoid my own 
2 e 4 1H A 15 L 4} ”- , — 7 
af: a the deed. Paſch. 20 EIiz. B. R. 4 IT, G ob. 2 Jo C des 39 H. 6. 43. 
land, and after wards Fer Der ? derber, ſne 11451 Hot Ha e execution tere E during the term . per 
Moor. Arg. Mo. 277. in Englefield's caſg.— 2 if ICs 1:titied o be tenun! 57 the cure, y, 
makes a leaſe, and his wife dies; lie ſhall not avoid the lente; per Moor. Arg. 4 Le. 1358. —— 
But if a e di Lis father, and it ble A An Wich procla mation 25 72 72 an? ers upon whom tlie 
ather enters and dies, the fon may re-enter againſt his n nac. Het. 97. Paich. 4 ei . 


Iſham v. Lawae. 
1 Le. 9. 4. A. ſtaying beyond fea without licenſe, and after a privy 
* ſeal to recal him, the queen, being bfi for the contempt, made a 

legſe of the lands, quamdiz in manibus noftris ratione contemptus 


Cater's caſe. 10 a g 
—The fore contigerit, &c. afterwards the frechold of the land, for the life 
deen, of the fugitive, was given to her by aft of parliament, by which her 
being - Whig ; a 

nant ff Eſtate was altered; yet notwithitanding ſhe ſhall not avoid the 


quamd.4 leaſe ; adjudged. Mo. III. Knowles v. Luce. 


ſala, e. | 

granted a rent- charge, afterwards the r-v-r/ion deſernded to her; quære, whether the rent-charge 
ſhall continue. Dy. 141. a. pl. 44 —— Sie may avoid the grant; per Egerton, Arg. Mo. 319. 
and 4 Le. 149. in Englefield's caſe. Cites Bent. KR. — She cannot; per Coke. Arg. 


Mo. 324. 5. C. 


7 Rep. 11. 5. A. covenanted to ſtand ſeiſed to the uſe of himſelf for life, 


- FM remainder to B. in tail, with a proviſo, that the limitation ſhould 
be void upon tender of a gold-ring by himſelf, or by any for him 
to B. by attainder of A. the queen became tenant for his life 


169. 5. C. 
of the 


eſtate 


| 3 
I. 1 T was held, that if a man be ſeiſed in fee, and gives, ſells, or 


„ % oY RY Os 


Grants. 


eſtate, and made a leaſe thereof, and afterwards authorized certain 
perſons to make a tender of the ring to B. who refuſed it, whereby 
the limitation of the uſes became void, and the queen became iuti- 
tled to the inheritance; and the queſtion was, whether ſhe could 
avoid the leaſe made by her, when ſhe was only tenant for life ; 
and adjudged ſhe might, for now ſhe comes in by virtue of the 
condition, by a title paramount that of the attainder and eſtate for 
life, under which the leſſee claims. Trin. 32 Eliz. Mo. 303. 
Engletield's calc. 

6. If mortgagor and morigagee join in a leaſe for years, and 
afterwards the ni-tgogor performs the condition; yet he ſhall not 
avoid the leaſe. Arg. 7 Rep. 14. a. in Englefield's cafe. 

7. If tenant for life of the office of marſhall grants ſuch inferior 
Mice for life of anothePperſon, and then ſurrenders ; that ſurrender 
mall not alter or deſtroy the eitate of the grantee ; becauſe grantor 
ſhall not by his act defeat his grant; per Holt, Ch. J. 12 Mod, 
557. Sutton the Marſhall's caſe. 
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S. P. Arx. 
Ms. 315. 

and 4 Le. 
135. S. C. 


11411 


And for that 
reaſon, if 
he Fer feit. 
his eſtate, 


yet the 


under-grantee ſhall contif? in for the life of the grantor; per Holt Ch. J. 12 Mod. 558. 
And though the late marſnall's place be detrrmined by parham nt, yet that ſhall not affect the 


under officer; for tis fc 


* 8 * - * -; , 7 J, * k +1 2 . 3 1 1 /1; R £ 
for the mar/F als own offence tFat he is turned out, which / mr Prejudice 


7 
his grantec; per Holt Ch, J. 12 Mod. 558. Mich. 13 W. 3. B. R. Sutton the Marſhall's caſe. 


8. If tenant fer life makes a leaſe for years, and then ſurrenders 
or forfeits his eſtate, yet the Icaſe for years remains good during 
his life, if the years continue ſo long; per Holt Ch. J. 12 
Mod. 558. | JS 


(H. a. 9) What Aclions, &c. Grantee ſhall have as 


Grantee, or Affignee. 


I. A N affignee of land ſhall have a /cire facias ad computandum 

aguinſt a conufee, though the aſlignor, who might have had 
it, neglected it. Mo. 662. Arg.——lbid. 664. cites 30 E. 3. 
_ Fitzh. Scire fac. 101. | 

2. A terre-tenant ſhall have ant aud. quer. an a defeaſance, 
though he that enfeoffed him did not bring it in his time. Arg. 
Mo. 662. | 

3. Where the feoffor Limſeif was barred of an audita 
querela for re/titution, or contribution, there the feoffee thall never 
have it. As where the conuſor, after the extent of his land, 
alone ſells the land, the vendee ſhall not have contribution againſt 
other purchaſors of the lands of the conuſor after the conuſance 
becauſe the conuſor himſelf couid not. Arg. Mo, 662. 

4. A feoffee ſhall not have a ne mjuſte dees. Arg. Mo. 662. 
cites 18 E. 3. Fitzh. Avowry.—F. N. B. 11. (C) The notes 
Cite 18 E. 2. Fitzh. Avowry. 217. 

5. A grantee of a ſeigniory thall not have a writ of «cheat upon 
title before his grant. Arg. Mo. 663. cites 19 R. 2. Fitzh, 


Eſcheat. 


6. A feoffee ſhall not have an 4% e of nuſance for a nuſance 
| done 
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done before his time, but ſhall have a gud permittat, &c. by rea- 
ſon of the tort continuing in his time. Arg. Mo. 663. cites it 
as adjudged in cafe of Foſter v. Bartlet. | 

. A feoffee ſhall have a warrantia chartæ. Arg, Mo. 664. 
Cites 46 E. 3. Fitzh. Warrantia chartz, | 

8. A feoffee ſhall have a contra formam feoffamenti. Arg. Mo. 
66.4. cites 14 H. 4. 

9. If the conuſee releaſes to the conuſor, and then the conuſor 
makes a feoffment, and then the conuſee ſues execution, the 
feoffee ſhall have an gudita querela. Arg. Mo. 664. cites 20 Aff. 
. 3. 8. | 

10. Feoffee of conuſor ſhall have a writ of error. Arg. Mo. 
664. cites 18 E. 3. 25 and 27 Aſſ. pl. 24. | 

So grantee 11. Feoffee of a conuſor ſhall have a Nur acias againſt the 
of the re- aſſignee of the conuſee when the money is levied. Arg, Mo. 664. 
. , Cites 46 E. 3. Fitzh. Scire facias 124. 

fire facias againſt him who had execution, ad had levied «ach Arg. Mo. 664. 
cites D. 1. | | 


[ 142 ] ( H. a. 10) Repugnank, 


Au ifa . 1. V HEN words in deeds are repugnant, they ſhall be we- 
- jefted, and we ought to adjudge upon the other words; per 

N 29 - - . . * . xz. 

. V. Fenner J. and judgment was accordingly. Mich. 37 & 38 Eliz. 

47 . B. R. Cro. E. 420. Sharplus v. Hankinſon. 

li fe 977. 


theſe words [during the life of J. 8.) ſhall! be void; for they are contrary to the fee. Br. Eſtates, 
pl. 50. cites 21 H. 3.—Corra of 4 fecftment in fee / lng as Paul's ſtreple ſhall fiznd. Br. 
Estates, pl. <> cites 21 H. 8. | | 


ment in fie ot 


2. If a man be beund to N. in 401. and he grants to him that he 
will not ſue him upon this obligation, if the grant be in the ſame deed, 
it is void; per Babbington; and it ſeems to be good law; for it is 
repugnant ; but if he grants it by another deed, it is good in bar; 
per Marten; and ſo by covenant; per Babb. Br. Negative, &c. 
pl. 16. cites 7 H. 6. 43, 44. 

3. The maſter and fellows of a college demiſed all their lands in 
L. except the manor of L. where in truth they had nothing in L. 
beſides the manir of L. and it was adjudged a void exception. 
Paſch. 13 Jac. C. B. Mo. 881. per Warburton J. cited 18 Eliz. 
B. R. Dorrell v. Collins. 

4. *Tis an infallible rule in the expoſition of deeds, that when 
two clauſes are contained in a deed, the one contradicting the other, 
the firſt ſhall be good, and the laſt void. One gave land to R. 
with A. his daughter in frank-marriage, habendum to R. and his 
heirs, with warranty to him and his heirs; they died; and their fon 
brought a mordanceſtor ; and becauſe the firſt clauſe was in frank- 
marriage, and the other in fee, the juſtices doubted to which of 
them they ſhould have regard, ad at laſt adjudged, that when 
there were ſeveral or two clauſes in a deed, repugnant, or of 
divers natures, that more regard ought to be taken to the fiſh then 
to the laſt; but otherwiſe in wills. Arg. Hill. 14 Jac, Bridgm. 
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101. in caſe of Newſham v. Carew,—Cites 2 E. 2. Feoftments 
and Deeds. | 

5. Words of known fignification, but i!-placed in the context of a -% A. by 
deed, ſo as they make it repugnant and ſenſeleſs, are to be rejected . 
equally with words of no known ſignification. Vaugh. 176. Hill. ation of 
23 & 24 Car. C. B. Crowley v. Swindles. | former ſer- 


vice done 
to him by B. granted to B. and M. his wife a vent of 29/1. a year, Ming out of all his lands and 
here litaments ſituate in K. Haden the ſaid rent to the ſcid B. and M. ard their afſizns, after the 
deceaſe of ons C. and Y. or rither of them, which fn ff ould happen, during the lives of B. and M. and the 
linger lter of them at Lady-Day and Michaelmas by equal portions ; the firſt payment to begin at 
ſuch of the ſaid feaſts as ſhould firſt happen next after the deceaſe of the ſaid C. and D. or 
either of them; and if the aforeſurd year'y rent of 101. and of 201. ſhall tt unpaid at any the days afore- 


7 


faid, in Pit or tin all, that it all be laco fis for the jud . and M. at any time during the joint naturai 
lives of ts ſad C and D. if the ſaid B. ond M. or either of them ſhould jo long live, and as often as the 
aid rents of 20 l. or any Arc! {hold be behind) to enter into all the ſaid A. the grant tind; in X. 
aforeſaid, and : diſtrain; to us the e nuit run, that, if the rent <vere behind, it /bould be lawful t 
difirain daring the joint (iw75 of Co nd D. winch was before it could be behind; for it could not be 
behind till the deth of one of them therefore thoſe worde, {during their joint natural lives,] 
being i% be ova bt te be ri ged. Judgment pro defendente, Hill. 23 & 24 Car. C. B. Vaugh, 
173, 174. 175. Crow „ "Yap 2 dles & al. 


(H. a. 11.) Liſenſible. Made good or not by Con- 
ſtruction. 


I, A The defendant covenanted to pay to B. the plaintiff 1531. 
* 105. by articles to this effect, viz. Memorandum, 14 
March 1687. Imprimis, it 1s covenanted by and between B. of Sc. 
of the one part, and A. of Sc. of the other part; whereas B. by 
virtue of theſe prejents hath covenanted, concluded, and articled all 
that his meſuages, Sc. unto the ſaid A. his hetrs and afſions. Item, 
for the ſum of 315 l. the one half to be paid the 24 February, 1688. | 
Item, the ſaid A. to enter the 2d February aforeſaid. Item, the [ 143 ] 
ſaid A. is to pay the other half the 24 February 1689, &c. It was | 
objected, 1. "That the words being in the preter-ter/e, here was 
no covenant to oblige B. to convey ; but it was anfwered for B. 
that the words may be confirued as in the preſent-tenſe, ut res valeat, 
and cited 1 Leon. 25. BrDOw's caſe, and Mo. 31. and the rather 
in this caſe, becaule the deed is { Imprimis it is covenanted, &c.] 
and alſo becauſe the words in another place are, that the plaintiff 
hath covenanted Sc. by theſe p1ejents. 2. Objection was, that there 
are no words to oblige plaintiff to convey, the words for this 
purpoſe being only that B. by virtue of theſe preſents hath cove- 
nanted, Sc. all that his meſſuages, Sc. to the within named A. &c. 
to which it was anſwered, that the intent of the parties appeared by 
the frame of the deed, that defendant ſhould have the lands to him 
and his heirs; for Iſt. he was to pay the value, and 2dly. he was 
to enter the 24 of February, 1688, and he could not have them 
without a conveyance, and cited Saund. 319. PORDAGE v. COLE, 
to prove that the words would amount to a covenant. 3. Objection, 
that the [whereas] made the whole deed a recital only, to which 
it was anſwered, that the words | by theſe preſents] demonſtrate that 
he covenants by the deed, and then the word whereas is idle and 
ro 
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to be rejected, and for this cited Vaughan 173. CRowrEeyv's 
caſe; and for the ſame reaſon the word item in the clauſe for pay- 
ment ſhall be rejected alſo; and if (whereas) and (item) be re- 
jected, and the words (hath covenanted) be taken in the pre ſent- 
tenſe, as they may appear as before, then the ſenſe will be thus, 
viz. B. doth covenant to convey all his meſſuages, &. And it 
was adjudged for B. the plaintiff by the opinion of the whole 
court. Lutw. 493. to 496. Hilton v. Smith. 


(H. a. 12) Void or Veidablo. What Grants are. 


I. IF an infant grants a rent by fine, this . is voidable by 


himſelf during his nonage by writ of erfor ; but if he does 

not avoid it during his nonage, *tis good for ever, and notwith- 

ſtanding he dies during his nonage, before he has avoided it, yet 

his heir ſhall not avoid it. Quere, if 2 dies pending 
the writ of error, Perk. 9. S. 19. cites Mich. 18 E. 4. 13. 

2. If one 0 ſanæ memoriæ, being ſeiſed of land, grants a rent 

out of the fame in fee, and dies, and his heir enters, and the 


grantee diſtrains for the rent behind, the heir ſhall have action of 


treſpaſs. But if the grantee had diſtrained in the life of the 


grantor for the rent behind, the grantor ſhould not have an 


action of treſpaſs, for he can't avoid his deed, by diſabling of 
himſelf. Perk. 10. S. 21. cites P. 12 E. 4. 8. H. 39 H. 6. 42. 


(H. a. 13) Habendum. Neceſſary or not. In what 
Caſes a Grant is good, without any Habendum. 


I. 17 land be given te J. S. & contingat ipſum obire ſine 

herede de corpore ſus, quod tunc revertat to the donor and 
his heirs, without any habend' in the deed, and livery of ſeiſin is 
made according to the deed, as ought to be intended; this gives the 
donee an cſtate tail, though not given to him and his heirs ; for 


the ſtatute of Ic/imin/ter 2. I. is quod voluntas donatoris ſecundum 
fermam in charta doni ſui manifeſle expreſſam, &c, Perk. 


8. 173. 


144] (I. a) Habendum. What, and its Otfice. What 
Habendum ſhall be ſaid good, and what not. 


[And where it contains more than tis in the Pre- 


10 Rep. [I. N HE office of the premiſes is to expreſs the grantor, grantee, 
and the thing to be granted, and the office of the * haben- 


b.. Jum is to limit the eftate, Co. 2. 55. Buckler's caſe. Co. 9. 49. b. 
And iti Earl of Shrewſbury's caſe.] : 


need not re- 


pear the thing giver, 2 Rep. £5. P. Pl. C. 106. b. in caſe of Wroteſley v. Adams. 


It's 


It's office is to mit the eftate, ſo that the general implication of the eſtate, which will paſs by 
conſtiuction of law by the premitſes, is always controlled and qualified by the habendum. A 
teaſe to rw9, habendim to o for lifes remainder tu the ot for life; this will alter the general 1mp/ication 
ef joirt-tenancy of the frank-tenement; which had there been no habendum, would have been 
made. 2 Rep. 5 5. a. b. Mich. 39 & 40 Eliz. Buckler's caſe, 


2. An habendum cannot paſs more land or other thing, than is tt man 
comprehended either expreſsly or by implication, in the general be enf-offed 


7 ies of the grant. 28 H. 6. 34. b. 36, 27. by deed of 
words of the 5 remiſſe S 3 * 34 305 37 ] two acres to 
have and to hold three acres, and iiniry be made to him according to the deed in the two acres ; the 


third acre, of which there was no ſp-ech in the premiſſes of the deed, ſhall not paſs by the deed : 
but if livery and ſeiſin e made in 1415 acre, then it ſhall paſs by the livery of ſeiſin, &c. Perk. 
S. 165. | 2 
| 2. But ſee 42 E. 3. 12. a caſe is put, that by fine a man ac- 
knowledged the righy to the conuſee of the third part of the manor, 
who grants and renders 2 parts, habendum all the manar.] | 

4. If the king grants a manor habendum una cum advicatione, Br. Feoff- 
this ſhall paſs the advowſon ; becaule the advowſon would paſs at went de 


the common lav- hout naming, and it is ſufficient naming . 
within the ſtatute. 38 H. 6. 34. b. 9 H. 6. 27. b. caſo of a 
common 
| : perſon. 


[ 5. But if a man grants a manor habendiym una cum another Una cum 
manor, or una cum aduocatione of another manor, this is not good ; pore 
becauſe it was not included in the premiſes. g H. 6. 27. b. in the paſs more 


grant of the king. ] things than 
| 3 are in the 
premiſſes, but is good to ph things appurtenant or appendant. But if an ung-cum comes * Le. 
' fore the habendum, "twill make a good grant of new things. Mo. $81. per 3 J- in caſe of Stukely 
v. Butler, —— 8. P. in cale of a grant by the King. Centre if the una cum be after the ha- 
bendum Br. Patents, pl. <6. cites 8 H. 7. i. | 


[ 6. If the king grants quandam 72/2» to another habend” ſimul 
cum omnibus exitibus & amercement's infra inſulam emergentibus, 
This ſhall not paſs the iſſues and amercements. Becauſe they 
were not comprized within the premiſſes. Contra 9 H. 6. 
27. 6 | | 

7. So if the king grants land, habendum una cum una acra 
terre in D. The acre ſhall not paſs ; becauſe it was not mentioned 
in the premiſſes. Contra 9g H. 6. 27. b.] | 

8. If one leaſes the manor of D. ti held to the leſſee for twenty Dal. 57. pl. 
one years, without repeating the manor in the habendum, yet it is a Sa S. C. 
good leaſe; per Welſh and Welton J. Quod fuit conceſſum; for 3 — 
this includes all which is comprized in the premiſſes. Paſch. 6 words. 
Eliz. Mo. 55. in pl. 160. Anon. | : 

9. If a term for years of a manor be limited in the premiſſes of D.. 8 
an indenture of leaſe; though here be nos habendum, yet the leaſe is 3. Ow. = 


good enough ; per Dyer and Brown. Mo, 56. in pl, 160, S. 4 Anon. 


the leaſe had been, habendum every part and parcel of the ſaid mancr, it had been a good leaſe for all 
the manor, for the parts include and comprehend the whole manor ; per Dyer and Brown. 
Mo. 56. in pl. 160, Dal. 57. pl. 3. S. C. Anon.—Ow. 3t. S. C. Anon. 


10, When ſeveral things are granted in a deed, and after the [ I45 ] | 
habendum comes to limit the eſtate, if the habendum recites 
| again 
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again particularly all the things, it does a thing which is not it's 
office, and is ſuperfiuous ; and therefore all the recital ſhall be of no 
effect. But the habendum ſhall be conſtrued, as if no ſuch re- 
cital had been, nor other thing beſides habendum & tenendum. 
But where a deed or demiſe contains ſeveral limitations of eftate ; 


viz. one of certain parcels of the premiſſes for 20 years, and of 


other premiſſes another eſtate for 10 years, or for life, there the 
certainty of the diverſe habendums is to be regarded; but not 


where there is one habendum only; per Manwood Ch. B. Hill. 


| 28 Eliz. Scacc. Mo. 223. in Catew's caſe. | 
an eres 11. Grant of an advowſon to three, habendum eis & uni 
3 eerum cenjunctim & diviſim. The ſeverance of the habendum 
grante 2 8 
Ed and above ſeems void in law. D. 304. b. pl. 54. 8 
ſeverally. Ibid. in Marg. cites 5 Rep. 19. Slingſby's caſe.—Sce PreſerBoent. (M) pl. 2. 
— the 12. The habendum is only to limit the eſtate, and not to give 
— 1 any thing; and there ought to be a grantor and grantee in the pre- 
declare the Miſſes of the deed, otherwiſe it is void. CM . og. Buſtard v. 
perſon or Coulter. | | 
the leaſe, | 

3 Le. 33. VI. 15 Eliz. Anon. If the premiſſes con- 


but the eſtate, which ſha'! be in the leaſe. 
tain the lands granted, but faith not to whom, though the hab-»d' 15 79 FJ. S. who was a party 


to the deed, tis not good. Cro. E. goz. Mich. 44 & 45 Eliz. B. R. Buſtard v. Coulter. 


13. One habendum to tu demiſes is well enough. Cumb. 190. 
Paſch. 4 & 5 W. & M. B. R. Moor v. Parndon. 


14. In a quo warranto againſt one for executing the office of 


bailiff of a hundred, the defendant pleaded, that K. Cha. 1. was 
ſeiſed of the ſaid franchiſe jure coronæ, and granted the ſame to 
N. habendum the hundred to him and his heirs, Which by ſeveral 
meſne aſſignments came to the defendant, and ſo juſtihed to have 
retorna brevium. Upon demurrer it was argued, that this claim 
was not good; for that this grant of the franchiſe, habendum the 
ſaid hundred, can never include the faid hundred ; becauſe nothing 
can paſs by the habendum, which is not mentioned in the pre- 
mites, in which nothing was mentioned but the franchiſe; and it 
was adjudged accordingly. 3 Mod. 199. Paſch. 4 Jac. 2. B. R. 
The King v. Kingimill. | 


(I. a. 2) Habendum. It's Operation on the 
| Premiſſes. | 


Andazzb. 1. T HE habendum may enlarge the premifles, but net abridoe 

N 8 the ſame, Co. Litt. 299. a. (c). — The habendum ma 

+ 111. > . . * 
enlarge the premiſſes. 2 Jo. 4. Arg. cites 8 Rep. 154. Cro. Td 


2 Rep. 24. Ng | 
a. La. Thurman v. Cooper.—And may abridge the premiiles. 9 H. 6. 


Coke's 22. b. 21 H. 6. 7. 37 Al. 15. Perk. S. 170. 176. 35 Al. P. 


Bad; Br. Eftate, 36. And may explain the premiſſes. D. 160. Mo. 43. 
nw P 

cee. and may aud the premiſſes. 2 Rep. 55. Bukler v. Harvey. Roll. 

4 , 854. | 


zo. J. 476. Thurman alias Turuman v. Cooper.=Adjudged in C. B. that it may explain the 


premilles. 
4 
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premiſſes. 2 Jo. 4. Pilſworth v. Pyet.— It may alter, abridge, ard utterly fruſtrate a grant; as a 


ſeoffment habendum after the death of the feoffor. Hob. 171. 


But not fruſtrate it, where it 


was compleat before; as if the leſſee for years grant all his eſtate, habendum after Eis 


death. Ibid. | 

2, If in the premiſſes, lands are leaſed, or a rent granted, the 
general intendment is, that an eſtate for life paſtes. But if the 
habendum limit the fame for years, or at will, the habendum does 
qualify the general intendment of the premiſſes. Co, Litt, 
183. a. (k). 

3. If a manor was granted or rendered by fine, habendum one 
acre to him and his heirs, which acre was parcel of the manor, he 
| ſhall have the manor for life, and the acre in fee; becauſe there is no 
limitation of the eſtate for the reſidue of the manor. Arg. Pl. C. 
157. b. Paſch. 3 Mar, | 

4. Leaſe to three + three acres, habendum one acre to one for 
twenty years, another acre 10 another for forty years, and the third 
acre to the third for fixty years, is a void limitation; for he cannot 
by his habendum 1 the eſtates in ſuch manner, which were 
joint before; per WERon J. Trin. 4 Eliz. Mo. 44. in pl. 133. 


Mo. 25. per 
2 J. againſt 
Is 
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Wherea 
deed or de- 
miſe con- 
tains ſe- 
veral li- 
mitations of 
eſtate, viz. 


one of certain parcel of the premiſſes for twenty years, and of others another habendum for ten 
years, or for life, there the certainty of dc /- is to be regarded, but not where there is 


bat one habendum ; per Manwood Ch. B. Mo. 223. in Carew's caſe. 


5. The habendum cannot fr4/?rate a grant which was com- 
pleat before, but will be repugnant. Trin. 6 W. & M. B. R. 
Arg. Skin. 531. cites Hob. 171. and cites it as ſo reſolved. Jo. 
205. in Goſhawk v. Chickell, and in Pl. C. 520. Welkden v. 
Elkington. Per Treby Ch. J. Though the habendum cannot 
truſtrate the premiſſes, yet it may re/?rain them as a grant to J. S. 


and his heirs, habendum to him and bis heirs during the life of * 


J. S. is good. Skin. 543. in caſe of Jerman v. Orchard. And 
per eundem, where the premiſes are general, there the premiſſes 
may fruſtrate the habendum, as a feoffment of land to J. S. ha- 
bendum, to J. S for life. The feoffment is good upon the pre- 
miſſes of the deed, and the habendum void and repugnant. Skin. 
544. Jerman v. Orchard. 


(I. a. 3) Habendum. Where it ders. from the 


Premiſſes, in re/pect of the Limitation. 


1. JF a leaſe be made to two, habendum to the one for life, the 

remainder to the other for life, this alters the general intend- 
ment of the premiſſes; and ſo it has been oftentimes reſolved. 
And ſo tis if a leaſe be to two, habendum the one moiety to one, 
and the other moiety to the other; the habendum makes them tenants 
in common. And ſo one part of the deed explains the other, and 
no repugnancy between them. Et ſemper expreſſum facit ceſſare 
tacitum. Co. Litt. 183. b. (I). 


See (K. a) 
pl. 15. 


2 Rep. 55. 
a. b. Bucks 
ler's caſes, 
If a 
leaſe be 
made to baus 
for life ſuc- 
ceffively, yet 
this is a 
joint eftatez 
but where 


the cuſtom of copyb»/ders is that this word ſucceſſively ſhall hold place, this is good there by the 
auſtom, contrary of franttenement at the common luv. 
But if a leaſe 


Br. Jointenants, pl. 53. cites 30 H. 
be to * A. B. and C. for fe habendu id A. for life, remainder to C for life ; 


8. 
this 


v PPP 0 1 
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this habendum has ſevered tbe joiner Hate limited by the premiſes, and hath diſtinguiſhed it into 
remainders. But if the habendum had been habendom ſucceſfioc, the eſtate had remained joint. 
Le. ro. Mich. 25 & 26 Eliz. C. B Sutton v. Dou ſe.— S. C. Cro. E. 25. Dowſe's ca'e—* The 
court held that they are not jointenants. D. 160. b pl. 43. Paſch. 4&5 P. & NM. — % where the 
words were zo A. B. and C. ar to the ſurvivor of them node & forma ſequ-onti; per Dyer and Weſton, 
that it is not a joint leaſe. But Brown J. contra, and the habendum is void. Dal. zo. pl. 10. 
Mo. 26. pl. $7. Trin. 3 Eliz. S. R. with Dal. 30. Waere the az was made by indenture 7. 
the mother and ſon, habendum 72 them for term: of ther let, and the arg li ver of beer ſuc -ſſively one 
after the ceber, as named in the indentare, and not joinilj, and livery of ſeiſin made by attorney accor d- 
ingly; wnether the entire franktencment was in the mother only, was doubted in a ſpecial 
verdict in replevin; and ruled per Cur. that it was, and the remainder to the ton and not jointly ; 
and this without argument. D. 361. pl. S. Hill. 20 Eliz. Anon. — Eur D. 301. pl. 8. Marg. 
eites B. N. C. 140. directly contrary ; that ſucceſſive is void. But ſerjeant Finch remembered 
the caſe of Owex AND PxEEs, and took the difference hen the fee hee is rental, as B. N. C. 
s, and when /pecial, as in this caſe; or if (viz.) or any other explanation enſue immediately and 
cited Trin. 3 Car. C. B. 
2. Leaſe to baron and his wife and a thin” perſon, habendum 70 
baron for eighty years, if he ſhall to long live, and if he die within 
the term, the remainder of the ſaid term to the wife, and the thir 


perſon, if they ſo long ſhall live. Per 2 Juft. the limitation is 


good, and all the intereſt of the term is in ¶ baron, and nothing 


in the others till after his death. Trin. 4 Eliz. Mo. 43. pl. 133. 

pl. 388. S. P. | 5 7 

[ 147 ] 3. If a leaſe be made of the manor of S. habendum the matizr of 
C D. the leaſe is void for the whole; per Dyer and Brown. Paſch. 
"© 6 Eliz. Mo. 56. in pl. 160. Anon. | 


makes a 
&-aze to F. S. babendum, to F. A for a term of years, the leaſe is wh 


Paich. 6 Eliz. Mo. 56. in pl. 160. Anon. 


4. By the opinion of the judges, a leaſe is good, though 16 
leſſee is named in the premiſes, but in the habendum. Toth. 226. 

cites 22 Eliz. Buller v. Doddington. 
It is a joint 5. Leaſe to A. B. and C. for their three lives, and the life of the 
eſtate, and ſurvivor, and after the habendum as before, it is ſaid provided 
3 always, and it is covenanted between the partics, that A. ſhall take 
ver it. Cro. all the profits during his life, and then B. during his life, &c. yet re- 


E. 89. 107. ſolved this a joint eſtate, Mich, 30 & 31 Eliz. B. R. Le. 217. 


S. C.— 2 

el v. Cavel. 
. Scovel v. Cave 
208. S. C. by name of Leverſage . Cable — But it was ſaid per Coke, a counſcl, arg. that 


perhaps an action of covenant lie. p i:. Le. 312. in S. C. 


olly void; per Dyer and Prown. 


6. Grant to A. and his heirs, habendum to A. and his aſſigns, is 


a good fee. Arg. 2 Roll. R. 361. Trin. 21 Jac. B. R. in caſe 
of Ld. Zouch v. Sir Ed. Moor. | 


See (l. ) (I. a. 4) Habendum, Where it differs from the 
Premiſſes, in reſpeci of the Things granted, and 
is more. „ 

1. WHERE the habendum is of another thing, not contained 


in the premiſſes of the deed, it is not good; as grant of 


common out of land, habendum the land, or of herbage of : 
| par 3 


* 4 a „ 1 


W — 


1 


2 0 


281. Paſch. 28 Eliz. in Scacc. Cary's caſe. 


Grants. | 
erk, habend' the park. Arg. Paſch. 3 M. Pl. C. 160. in caſe of 


Throgmorton v. Tracy. | | 

2. If a man be enfeeffed by deed of two acres, to have and to 
hold three acres, and livery be made to him according to the deed 
in the two acres; the third acre, of which there was nothing ſaid 


in the premiiles of the deed, ſhall not paſs: but if livery and ſeiſin 


be made in this acre, then it ſhall paſs by the livery of ſeiſin, &c, 


. Perk, S. #65; 


3. If the thing is comprehended in the premiſſes, and hath another 
name in the habendum, which contained the thing, the habend' is 
good; as if the nomination of an advcteſen is granted, halendum the 
ad von, the habendum is good, though it varies in name; for 'tis 
one and the ſame thing. Pl. C. 157. b. Paſch. 3 Mar. in caſe of 
Throgmorton v. Iraq; 
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Sy a giſt of 
a mm9r, ba- 
bend im the 
era; 95, it 
15 2 good 
nabendum. 
Cauſa qua 
ſupra. Pl. 


C. 157. b. in cafe of Throgmorton v. Tracy. 


4. When the habend” is uſed for a limitation, it cannot be void, 
but all the leaſe ſhall,he void; as if a man leaſes his manor of D. 
to have and to hold acre, parcel of it, for term of years, the 
leaſe is void for the whole. Mo. 56, per Dyer and Brown, 
pl. 160, | 

5. The grantor conveyed ſitum rectoriæ cum decimis eidem per- 
tin', habendum the aforeſaid ſeite with the appurtenances for 20 
years; it was inſiſted, that the tithes did not paſs; for though they 
were mentioned in the premiſes, yet they were left out of the ha- 
bendum, and therefore would not paſs; but adjudged, that ſince 
tithes are * parcel of a reftory, they thall pals together with the ſcite 
thereof, with the apputtenances, for the faid term of 20 years. I Le, 


Mo. 222. 8. C. 


themſelves, it had been otherwiſe. See Le. 


6. A. grants the next preſentation to a church % B. C. and D. 
habendum eis & uni ecrum conjunctim & diviſim; the habendum 
ſeems void in law, D. 304. b. pl. 54. Mich. 13 & 14 Eliz. 


Anon. 


ſeverally. Ibid. marg. cites 5 Rep. 19. Slin 


(I. a. 5) Habendum. Where it differs from the 
Premiſſes, in reſpect of the Things granted; 
and 1s leſs. | | 

I. T HE king granted to the dutcheſs of E. inſulam de B. & 

Caſtrum cum pertinentiis, habendum, &c, ſimul cum omnibus 


exitibus finibus amerciamentis proficuis omnium gentium tenentium, 
&c. And per Vampage clearly, all that is after the habendum, and 


is not exprejſed in the conceſſimus before the habendum is void, unleſs 


of advouſon, which is appendant to the manor or land which is 


compriſed in the conceſſimus. Quod nota, Br, Patents, pl. 4. 


cites 9 H. 6. 27. | 
Vox. XIV. N | 2. 3 


Ow. 31. 8. 
C. Paſch. 6 | 
Eliz. Anon. 


* But had 
they been 
ſeveral wire 
dliſlinct 
thing i, 
which did 
not depend 
One UDO 
the other, 
but were in 
grots by 


282. 8 C. 


14481 


An intereſt 
cannot be 
granted 


jointly and 


giby's caſe. 


| 
[| 


1 
4 
1 
$ 
= 
4 
5 Fo 


So of a gift 2. Tf the king, or a common perſon graut a mauer to J. N. off 
or grant of and habend, Sc. with the aduowſon of the church of P. this is 
One ave A b : 1. and 
bedend“ good, if the advowſon be appendant, though it be in the badend n 
. ag er and not in the grant or gift; contrary, if it be an advowlon 2 gs; 


Fax for there the grant is void as to the advovſon, if it be not as well 
Void às5 to 


the lat in the grant, as in the habend'. Br. Grants, pl. 60. cites 38 
Are. Br. H. 6. : | . | | 
G ants, pl. 34 


60. cites 38 H. 6. 34. 


Walſh and 3. Leaſe of a manor with all members and appurtenances, 
Weſton, J. habend' all the members of the ſaid manor to leſſee for term of years; 


— by the better opinion of the juſtices this is only an eſtate at will ot 


ef the word the manor; and there is a diverſity between a thing which lies in 
(members) grant, and a thing of ꝛchich livery may KK made z for if a man 
1 makes a leaſe of a manzr, and of an ge, to have and to hold 
after the the manor for term of years; the office paſſes for lite, notwithſtan- 
bebendum?: ding that it be left out in the habend'. Paſch. 6 Eliz. Mo. 55. per 
1 ” Dyer and Brown. pl. 160. Anon. * | 
leaſed by the premilles, without the bhabendum, and that ſuch leaſe had been held good ; a5 
where one leaſed the marry of D. habend to the l for 20 vn, without repenting the MANOT 11 
the habendum, it is a good leaſe. Mo. 55. Dal. 57. pl. 3. S. C. Anon. in the ſame words. 
CW. 31. Anon. S. C. 


4. But if a man makes a leaſe of ttos acres, habend' one acre for 
term of years; this is a leaſe of this acre for years, and of the other 
acre but at will, Paſch. 6 Eliz. Mo. 55. pl. 160, per Dyer and 

| Brown, Anon. ; 
Rr if J. in- S. If J. infeoffs A. and B. of an acre of land, habend „the one 
feuffs A. msiety to A. in fee, and the other miiety jo B. in fee ; this is good, 
and B. of for it ſtands well with the premiſſes. 3 Le. 126. Arg. pl. 60. 


Ca, habendum one acre to A. and te other acre t B, the habendum is void; for it * OY 
to the premiiles ; for each of them is excluded out of one acre, which was given to _ in the 
premiſſes. 3 Le. 126. Arg. pl. C.. Phe habendum is void, becauſe repugnant to, an weun⸗ 
ſiſtent with the premiſſes, by which the whole two acres were expreſly granted to both; per 
Holt, Ch. J. Wms's Rep. 19. in caſe of Fiſher v. Wizge 


But if the 6. So if an acre of land be given te two by deed, to have and 79 


premilles hold ane moicty to one and his heirs, and the other moiety to the other, 
of the decd 


are of te and the heirs of his body; the habendum is good and effectual. 


S, and Perk. 8. 1 7 5» 
the Heu- 77, 5 
Cum is but of one acre, and the eſtate of none of them is enlarged by the habendum, it is a voi 


habendum ; becauſe it exc{ud:s the froffce: of part of that which was given. Ferk. S. 175.—— But. 


af it acre be xwarranted unt: them this warranty is good notwithſtanding it docs not extend unto all 


| their land which was given, or unto all the perſons that were infeotfed, &c. Or if the warranty 


be made i cac of the ff, it is good. Perk. S. 176. 


[ 149 ] 7. A demiſe was de toto illo meſuagio & tenemento habend', 
dictum meſuag” ſive tenement?” ; this is a demiſe of one of two things, 
and the leaſe is not good for both, nor for either of them before 
election. Mich. 42 & 43 Eliz. B. R. Mo, 682. cites the caſe of 
Biby v. King. | 
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- all Hit | 
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all his term, eſtate, and intereſt to another, habendum immed:aiety 


| (K. a) In what Caſes the Habendum fhall be repug- 


nant to the Premiſſes. 


E 1H a man /eaſe to three, abend to one of them for life, Tilands be 
remainder to the ſecond for life, remainder te the third for TS. = 1 
life; this is a good habendum, and they ſhall take in ſucceſſion J. X. in the 
by remainders. D. 4 & 5 Ma. 160. 43. 8. E. 3. Fitzh. Feoff- premiſſes 
ment 73, ] | of the deed, 
P and 10 eft ate 


:: expreſſed in the premiſſes of the deed, to have and 72 ho/d.to J. F. for life, the remainder to T. K. ard 
% Hr this habendum is good and effectunl, becauſe it is not repugnant to the premiſſes; but 


makes a declaration of the premiſſes how they thall take the land, &c. Perk. S. 174. 


2. If by the premiſſes ge certain nor expreſs e/tate is given, other- 8 
wife * than the law would give, there it may be altered, or abridged, Fo. 66. 
er utterly made void by the habendum. Hobart's Rep. 231. 12 , - 


—— If a man be infeotffed of b and m fats ig expreſſed in the pr emiſſes of the deed ; to have and 
70 bold to him and bis leirs, the dum is good and effsctual, hecauſe it is not repugnant; for it 
includes the premifes and more; for if Iwery i, he made, and no eſtate expreſſed to him to whom 
the livery is made, he has an eſtate for life; and by the habendum he had an eſtete in fee, which 
includes the premiſſes of the deed, and more, &c. Perk. S. 167. So ſhall it be if as eftate for 
vert, o for life, or for the life of another, be expreſſed in te premiſes of the deed, to have and to 
lid to Him and his hors, &c. Ibid. 


3. As if a man makes feoffment of land, habendum to the feof- Cro. E 254. 
fee and his heirs after the death of the feofforz; this is a void 5. C. Mo. 
feoffment, becauſe an eſtate of franktenement cannot commence in IT 5 week 


futuro, and here no e/tate is limited by the premiſſes. Hobart's Rep. Rep. 18. 2 
231. cites Mich. 33 & 34 Eliz. B. R. adjudged between Hodge Roll. 10. pl. 


3. Hob, 
and Croſſe. ] 171. S. C. 


cited Skin. 544. — A. ſeiſed in fee, in conſideration of affection, and 5 8. by de:d inralled bargains 
d jclls to B. bis granilſin, and lis heirs, habend' mm dat:ly after the death of HA. to B. ard the biirs 
— of bis body, with diverſe remainders over. A. enjoyed the lands during his life without inter- 
ruption ; but upon his death, M. the mother of B. and daugliter and heir of A, entered, and in 
ejectment brought by B. it was adjudged by the whole court, that though the habend' of a future 
frechold is void, yet the grant in the premiſſes being expreſsly to B. and his heirs, the indenture 
mall exure upon the prenſſes, and paſs the eſtate to B. π ]] diatelã upon the premiſſes, and the con- 
tinuance of the poſſeiſion by A. the grantor all his life after was tortious, and will not alter the 
caſe, though perhaps he thought and intended that nothing ſhould paſs till after his death; for his 
nent cannot alter the law, and make a future frank-tenement good, and a prefent frank-tenement 


vnd. 3 Lev. 339. Carter v. Madgwick. : 

[ 4. If A. makes a leaſe of land for three lives, and after grants Oro. F. 
the reverſim to another, habendum to the grantee for life, and after _— Ge 
follow theſe words, (which ſaid eſtate for life t begin after the 171. —The 


death of the three firſt leſſees this is a good eſtate in reverſion for 4e if 
between a 


life, for it was a perfect eſtate before thoſe laſt words came. Ho- ne 
bart's Reports, 231. cites Luderiboad and Underhaye*s cafe. Hil. 34 teverfion, 


Eliz. B. R. adjudged. ] — haber d 


Fer t He 
death of tenant or tenants for life, and where it is habend' after the death f a ſtrarger. In the 
firſt caſe it is good; for it is but a limitation when le ſhall have the poſſeſſion; but in the laſt 
Cale it is not good, Cro. E. 535. in caſe of Buckler v. Hardy. 


. 


[ 5. If a termer, reciting by indenture His term and leaſe, grants And. 14. 
C1teS S. Co 


N 2 after —7® 


1 50 | Grants, | 
295. Gofſ= after the death of the grantor; this habendum is void, and the 


hawk v. | | ND 50 : f NS 
Chicket — grantee ſhall have it preſently; for the grantor may overlive the 


Hr x-:. term, and then the grant hall be utterly defeated by tae habendum. 7 
1 5 D 4 p . 
; * « +» ; ”» 1 4 U 1 
—Cro.C. D. 10 Eliz. 272. 30. betwen Li and [Vitncy. Com. Welt. Elk. ! 
110.— A . £0 _ "Vans . p 4 
demiſe 320. b. Hobart's Reports, 231. D. 7. K. b.] 7 
? Ce, drm ard tus acres f {untto B. for i000 „ 7, which hy d:.erſe metne aſſinnments came f 
to C. who about forty years after by indentwe eciting te ſud dmif did gran, wan, and tet 8 
over ts 1) ell the nd f g, harm, anda Linds, And atl nd |: galur ther the. ar mie AH,. rectied, 'rg ther 
with th» ſaid : ccitei l, and all writings and eviiences corceruns the pre ies, bivine! ?, faid 
edftage, barn, and premiſes immedi. Is f the de th of the ſaid Co ma M. bis if for and dur ny all 
the rei and reſidue of the ſaid term of 10950 y+. 3s, which ſhall Þ» then to come 2a. expired. This a 
was adjudged by Hot, Ch. J. and Dolden (Eyre juftice teem 14 to difſent) to be vnd: but upon = 
error brought in Cm. Scacc. this judamem was reverſed by x againſt two: und ore lved : 
that the aſſignment was good upon the miles of the o& d. indo ger oth Fabind'; for the eliate | 
being Imited in the premitles, and the grant perfect, an habe! "0 not nece ffi , and it fhill not U. 
make tht void which was perfect before : 2½¼. per inen, Wigger. and ere the queſtion | 2 
was, if by the grant f the cut age, CA n, and lande, and all a roulur thr the rec previnfhes, to. eiten Ps 
ezth the ſ id r ed |: e, and ol! au i inot und evidences concerning h rem, tr: M. or Ther ante ard 
| en, t's term, «ff :tr, and inte el pred; and in tins the nuitices did not agree, [or men; of them C0 
= held, that he having reciced his cſtate and intereſt fron A. andgeuuced 't to inmicif, and faid, 
that the eſtate, term, and inccrett of the p.emiies, war in bur * a” then having granted the 21 
ſaid Clues Se. and / oth.» the cited rere, - Tnat this PAce Ls ae „tm, wid 1n! "eſs 2 den - 
be bid 7 wn and recited, as well as if it had been p wvlatly meini ed; and be had gr. ed 1 40 
| bir rr to M. and ler executors, &c without queſtion it hat pea it is ruled in Gos AAWE J. | 
1 and CarckELL's c.ſe. Jones 205. and Cro Car. 154. and juſt ce Rook by ſai, thi e ord- WW 
0 faid recited bee would carry the ate ar wnieret!; but Treby Ch. |. feemed te deny u, and the 
ouhted alſo of rhe words Cecit d e d aid that they extend but to ner things of the 16 
fame nature with tbe cattage, barn, ani clo, ad were put in onlv to iupply the detect, vr any of the 1a 
| things demiſed were omitted; and he ſaid, that the words upon which he founded his judgment Jam 
were | all the ſuid cuttuge, el ſe, barn, ard rw: res lud; the which jomed with the recitals of 2 
the deed, are ſufficient to paſs the wle eſtate and intertit te term; for thong he admitted. 5 
that if a man he ſeiſed in fee of Bl. Acre, and grants Bl. Acre to J. S. and hie heirs, that by this 5 79, 
1 | his eſt2te paſſes, and J. S. has a fee; yet to fu, that if renant for years of Bl. \cre grants it to- 253. 
, J. S. and his executor, that J. S. bas the term alſo, will not hold; but with the recital he ſaid, Fo 
enat it would be an -thgnment of the term and eſtwre in the land; andes to what was ſaid by t 
Baron Powell, that the term is a thing intire, aud cannot be ſevered, he denied it, and faid, tht e177, 
. without queſtion a man might grant his erm and eſtate, haberdum to the grantee, his executor; ob: 
[ and adminiſtrators, for two or more years; for though the Henn cannot fruſtrate the pre- 
1 miſſes, yet it may reſtrain them; as a grant to FJ. S. and his heirs, haderd om to him and his hire, the 
1 during the life of 7. S. is good. Skin. 542, 54. Trin. 6 W. & M. in Scacc. Jerman v. Orchard 5 
ö 12 Mod. 11.5 C. 1 Salk. 354. S. C r 1 
E 1 * 
| [ 6. But if he had granted the land, habendum after his death, Sc, 
| this had been good. | Witne 
' 2 -:4>y [ 7. If a man has an intereſi e a term to commence after the death. given 
+ « 2 . 4 N L 3 E: * + 5 
| ( 2% P* of a leſſee for life of the land, and recites it, and grants the premiſes, that t 
i 2. 0 | on 
l bendum the land after his diath; this had been a good haben- to be 
1 dum, and not repugnant ; for the grant of the premitics is intended ſuffici 
. [a grant of] the land. P. 43 Eliz. B. R. agreed between Juell Eliz. 
* and Lingley. ] =. | | [ 15 
1 [$. If a man gives land to J. S. with his cozen in frant-marri- for a 
f age, habendum to them and the heirs of the body of the baron begotten 3 not me 
i by this habendum the feme has only for life. 19 H. 6. 22. b. per and B, 
| Forteſcue. ] 7 betwee 
i 2 J. 46. [ 9. If a man gives land te ane and his heirs by the premiſſes of be no oc 
ls A ite the deed, yet by the habendum he may explain the premiſſes, and od not 
£ PR . * . . . , P g e! no 
A. and his ſhew his intention what heirs he-intends, and fo make it an eſtate 3 oy 
1 _ _ tail. P. 16. Ja. admitted per Curiam between "Thurman and ſeiſin had 
7” an 
| 2 Cooper.] not by the 


ti, ter; of 


£1: lady: the donee has but an eſtate tail, becauſe the viz. being in the ſame ſentence, controuls 
aud diminiſhes the precedent limitation; but otherwiſe it is where the word Lend is uſed, ep 
[ 


S 


utor; 
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this being in a diſtiact and ſubſequent ſencence of the limitation of the eſtate, cannot controul the 
precedevt himitativng per Haughton J. 2 Roll, Rep. 23. in cate of Thurinan . Cooper. 


[ 10. A. if a man gives to one and his heirs, habendum to Hl Ha 3 
== . . . . . 6 — © 0 hate 
and his heirs of his body ;, this is an eftate tail in polletion, tavugh dards are 
he gives a fee in poſſeſſion by the premiſics. 21 H. 6, 7. 45 E. 3. nut repug- 
20. Co. 8. 154. b. Altham's cafe. Perkins 8. 179. | naut to the 

5 premiiſes: 
for their k2irs are not excludeq to have the lend beef words, but it is by them declared what 
manncr of bers ſhall have this land; aud ſo thev may fta.d rogcther, Nc. eK. S. 169. 


- 11. If a man 3 2 2 t9 5 H. his heirs, execittors, ord [ 151 ] 
aljerns, in the premlics, Baden, to him, his halre, cx CULTS, = Org. ]. 
and aihgns, during the life of I. V. This is a good habendum, 282. Trin. 
and J. S. has but an eſtate for life; for tae word * {heirs) is not 9 e. B. K. 
l 6 0 5 2) wits Ys 
uiterly defeated by the nabendum, becauſe the heir tnall have it as por. 
2 ſtrecra! occupan's P. . Ja. B. between I hiſeins and Parrot, 
Paints a gainſt Davie, Per Curiam. But Ir. 7 Ja. fame cafe 
contra per Curiam. ] 5 | 
[ 12. So if a man Zrants a rent to J. S. his heirs, executors, A rent was 
OB” | 4 R 8 — 0 -- 
and aiigzns tu the pres „ habendum to him, his heirs, exccutors, of tad» 
and aligns, for the life of IV. M. This is a good habeinium, and A and bis 
J. S. has but an eitate for life; for the limitation for the lite of 2 na- 
. E 3 3 x um: 
V. N. goes as well to the eſtate li nited in the habendum, as to es Pry 
the uſe, P. 7. Ja. B. between /Fhi/2:ns and Parrot plaintiffs, and e, 10 tbe 
Davie defendant. But Tr. 7 Ja. B. contra per Curiam in the , Lin, 
Am 5 is : and his teiy's | 
aine caſe, } | | for the lif- | 
7.S. and ;t was ahudged, that only an eſtate for life deſcendible paſſed, not a fee fimple. Mos | 
579. pl. 1227. WIL EINS v. PERR KST. cites 2 E. 2. Fulzh, ſudgm. 99. 39 E. 3. 8 Fl. D. 


£7 


{ 13. If a man grants land by deed, ai no perſon in the pre- Sup. (I a) 
mifes, vabendum to B. This is not a good grant, becauſe he was 5 
not named in the premiſſes, the which is to deſign the perſon, and 2 ir 
the thing; and the habendum is to limit tac state. M. 37 El. 
B. R. per two ſuſtices. Contra Co. Litt. 7. ] | 1 
(14. If a bargain and jale be in ſuch a manner; this indenture ING 


to be party to the indenture in the beginning of the deed, it is a 


ſufficient naming of him in the premiſſes. Contra Mich. 37 


: : 3 - | Ve. KEIG= 
not mentioned in the premiſſes. Tr. 15 Ja. B. R. between Brekes cc. S. 


and Brookes. Agreed per Curiam, Mich. 11 Jac. B. R. adjudged Y.— and 
| if J. S. die, 
; . * there ſhall 
be no Occupancy; for the lives of the cthers in the habendum was intended an «ſtat» to them, 
and not a limitation of the eſtate of J. S. Mich. 30 Eliz. C. B. 2 Le. 1. 4 Le. 3. Kirkmaa v. | 
Reignoids.m/f ls S, ve infeoff-d to have and 20 bold to F. S. and J. A. and (very of ſeiſin is 
made to F. S. according to the deed, it is void to T. K. Perk. S. 174. But f buery of | 
ſeiſin had been made to T. X. according to the deed, then he takes by the livery of teifin, and 
not by the Yced. Perk. S. 174. TO | 
N 3 — © 10. 58 
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+ Contra [ 18. If a man jurrenders à copyhild im into the hands of the 
wy = lord cut of court, without limiting any uſe, which ſurrender is 
Salk. zor. Preſented by the homage at the next court, and after at the fame 
and Wms's court the ſurrenderor tates a new copy of the lord of the land, 
Rep. 16. #®which is in ſuch manner; the ſurren& . cepit de domino extra 
17. and ſaid, . . - 7 13 
that ne manus, cui domi nis conceſſit ſeiſinam, habendum 10 him and his wife, 
caſe in ard the heirs of their two bodies begotten, the remainder to the 
Poph. 126. right heirs of the baron; in this caſe the feme ſhall take an eſtate 
is of no au- f : : ; 
thority, K tail, as well as the baron, becauſe it appears that it was fe inuten: 
being of the parties, and a + ceyheld is to be expounded as a will ac- 


among the 
additional 
caſes, and 
there is no 
mention of 
that point 
in the re- 
port of the 
S. C. in 
Cro J. 434. 
Thz 


reſolution 


in this caſe, 


Grants, 


[16. So if land be given tothe laren, habendum to him and his 
wife, and to the heirs of their two bodies; the feme takes no- 
thing by this grant, becauſe ſhe was not mentioned in the premil- 
ſes of the deed. Tr. 15 Ja. B. R. between Þrozes and Broctes. 
Agreed per Curiam Mich. 11 Ja. B. R. adjudged between Cobbo 
and Betterton. ] . 


{ 17. If a gift be to one, habendum to him with the daughter of 


the donor in frant-marriage z this ſhall paſs an eſtate in the frank- 
tenement to his daughter, as well as to the baron, becauſe ſhe was 
the cate of the graut, and it cannot be a frank- marriage without 
it, and fo otherwiſe the intent of the donor ſhall be defeated. Tr. 
15 Ja. B. R. between Brcz#es and Brockes. Agreed per totam 
Curiam. Com. Throg. 158. 4 E. 3.] 


cording to the intent; for in as much as the ſurrender was gene- 
ral, and at the next court he accepted this copy, it ſhall be inten- 
ded that the intent of the ſurrenderor was to ſurrender the copyhold 
to the uſe here expreſſed, and io it enures by way of explanation 
of the ſurrender, and the manner of the grant of the lord is nat 
material, Secondly, if it ſhall be faid the grant of the lord only, 
yet there is no expreſs grant in the premiſles; for the words (ce- 
pit de domino cui dominus conceſſit ſciſinam) cannot make a grant, 
and then the grant comes only in the habendum, and fo good 
enough. Tr. 15 Ja. B. R. between Brozkes and Brookes, Per 


— ng totam Curiam. But they would not give judgment, becauſe the 
een of heir againſt whom it ſhould be given was in danger of being diſin- 
the manor, herited. But Mich. 15 Ja. Judgment was given according to this 
un fteſalution.] ES 

a perſon | 


named after he habendum ſhould take an eſtate limited to him; per Holt Ch. * Wrms's Rep. 17* 
Hill. 17co. B. R. in caſe of Fiſher v. Wigg. 


r ne 


& 
F?, 
* 
3 
x 
74 : 
1 
1 
2 


25 J-43 [ 19. Iſthe hrd of a manor be ſeiſed of a copyhold eſtate, and 
- 45-4 con. grants it to another, habendum to him and his wife, and to the heirs 
judged con . ; : 

75 wa of their bodies, the feme ſhall take nothing by this grant, becauſe 
3 e was not mentioned in the premiſſes, and here is not any ſurrender 
met” precedent to direct the grant, but it paſtes only by the grant, and 
in» tus therefore ought to be expounded according to a conveyance at the 
lords common law. Ir. 15 Ja. B, R. held per Houghton between 


e, n Brookes and Brookes. ] 


rezratuted it | 
t vie. Domorandam quod J. M. cpit de domino, the fame lands, cui dominus conc: ct inde ſeifinam, la- 
bin eidem. J. EF. WNT j cs & hanred:bus ecrum dc corporicus ſuis exeuntibus, reman're to the ſaid J. . 
taid J. W. dies, the leſſor as his heir enters, it was adjudged for the defendant ; for although 
there be uv words of grant in the copy, nor is there any grant to the feme, but an habendum 


Be 
7 


0 


and 
heirs 
-auſe 
naler 
and 
t the 
WEEN 


2, has 
| J. W. 
hough 
endum 


en,; 
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enly, yet it was held good enough; for the intent of the lord apears that both ſhould take, and 
there is no more granted to the baron than to the feme; for there are not any words of grant to 
tie baron, but ſcepit de domino cui dominus conceſſit ſeiſinam ;] but all the words of grant 
and limitation are in the habendum ; and in many manors there are no other forms of grant or 
limitation. Cro. J. 434. Brovks v. Brooks. Grant of c:pyhold lands to D. habend' to P. for 
life, and E. his wife for her widowhood, was held good, and that ſuch habend' is common in ccpies. 
Cres E. 323. Paſch, 36 Eliz. E. R. Downs v. Hopkins. | 


[ 20. If a cropyhold tenaut ſurrenders to the uſe of himſelf, haben- 
dum ts him and his wife, and the heirs of their ladies, it ſeems that 
it is void; becauſe it is in the nature of a grant at the common 
law, 
L 21. If a man deviſes land to ene habendum to him and his wife, eo 
it is a good eſtate in the feme for the intent. Tr. 15 Ja. B. R. Fol. 68. 
between Brookes and Brookes, per Montague and Croke. Com. 
IThrog. 158. and Ny and Schalaftica 414. where it is haben- 
» the wife, and fo only by implication. 13 


dum after the death 
H. 7. 17. b. 
[ 22. A man may take a remainder by tie habendum, though he 
be not named in & A of the deed. ME 1s Ja. B. 
admitted per CuriamYPetween Cobb and Betterton. ] _ | 
[ 23. If a man grants a cyl to A. habendum to him and _ 
B. his wife and one of the ſous of tbe ſaid A. and B.—B. and their? 
fon cannot take jointly with A. becauſe they are not named in the 
premiſſes; and they cannot take by way of remainder, becauſe it is 


uncertain which of them ſhall take firſt. M. 11 Ja. B. R. adjudged 


between Cobbe and Betterton. ] 


24. If a man gives laud 1 que and his heirs, habendum to him 

and his heirs of .his body; this is an eſtate tail only and no fee 
expectant to him; for the habendum exp/ains the premiſſes, what | I 53 ] 
heirs he intends, and is not only to explain the eſtate in poſſeſſion, 

and to leave the fee in him according to the premiſſes; for it can- 

not be intended that he meant two ſeveral heirs in the premiſes 

and habendum, but that the habendum explains the heirs which 

he intends in the premiſics. Co. 8 Ed, Altham 154. b. Perkins 8. 
170. contra 21 H. 6, 7. 45 E. 3. 20. cont F. 210 ja. BK 

between Thurman and Cooper, reſolved per Curiam. Co, Litt. 

21. | | | 
[ 25. If a man gives land ts A. a man and B. a woman and to Cro.]. 476. 
their heirs and aſſigns fir ever, to hold of the chief lord, habendum S. C. 
to them and to the heirs of their bodies, the remainder to them and 
the ſurvivor of them for ever, with warranty ta them and their 
heirs ; this is an eſtate tail in poſſeſſion, and a fee expectant; for 
though no mention be of their heirs in the remainder, yet his inten- 


lion is apparent to be fo by the limitation, that he ſhall hold of the 


chiet lord, and by the limitation of the remainder to them. For 
if it ſhall not be a fee it is utterly void, they having a greater eſtate 
before limited to them, and the words (for ever) and the warranty 
to them and their heirs ſhew his intent to be fo, and the putting of 
the word (heirs) in the premiſſes will be ſufficient to paſs the tee, 


where the intention app-ars that the habendum ſhould be only to 


Make it an eſtate tail hoe ſſion, and that they ſhall have the fee 
N 4 "expectant, 


* R a 


154 


Grants. 


expectant. P. 16 Ja. B. R. between Thurman and Coopers 
adjudged per totam Curiam, but they principally relied upon the 
Caſe as if this intention had not fo appeared } | 

26. If a man gives land ts ene and his heirs, habendum to him 
and the heirs of his body, the remainder to a ſtranger in fee; this 
ſhall abridge the eſtate given by the premiſſes, and fo the haben- 
dum exp/anatory what heir is intended in the premiſſes; for other- 


wiſe the limitation of the remainder over would be void. P. 16 


Ja. B. R. per Dod. in Thurman's cafe. } 
27, It a man gives land fe one and his heirs males, habendum 
to him and bis heirs males cf his body; this is only an eſtate tail 


and no fee expectant; for the habencum is explanatory what heirs * 
males were intended in the premiſſes. P. 2 & 3 Ma, 126, 50. P. 


16 Ja. B. R. per Houghton in Thurman's Yaſe. ] 

[ 28. If a gift be ro one and his heirs, to have and to hold tg 
him and his heirs for ever, if be has i/ſue of his body; and if he dies 
rect ent heir of his body, that the lands al revert to the donor 
and his heirs; this is only an eſtate tail wig, -: any tee expectant, 
35 Aſſ. 14. adjudged. ] 


29. The following «:ver/ities were taken and agreed in Baldwin's 


caſe. I/. As to things which take their eſſence and effect by the 
delivery of the deed, without any other ceremony, and wh:ch lie in 
grant, there, in ſuch limitation as in the faid caſe (which was a 
demiſe to one and his heirs habendum for years) the habendum 
was repugnant and void. — As in caſe where man grants rent or 
cemmn, &c. out of his land, by the premiſſes is one and his heirs, 
habendum fr years or life; the habendum is repugnant; for a fee 
pailes by the premiſes, by the delivery of the deed, and therefore 
the habendum for years, or for life, is void. 20%. One by deed 
grants rent in eſſe, er ſeigniory in the premiſles ts one and his heirs, 
habendum for years or life; though other thing or ceremony is requi- 
ſite, viz. atternment, beſides the delivery of the deed, yet inaſmuch 


as the thing lies in grant, and both tne eſtates, viz. as well the 


eſtate in tce as the eſtate for years or life, ought to have one and 
the ſame ceremony, viz. attornment to paſs it as ſcigniory, &c. 
therefore in ſuch caſe the habendum is void. ———3aly, When a 
man gives land by deed in fee in the premiſſes, hab-ndum to the 
leflce for life, there the habendum is void, as hath been ſaid; for 
one and the ſame ceremony, 112, livery is requiſite to both eſtates ; 
and therefore when livery is made according to the form and effect 
of the deed, it ball be taken more forcible againſt the froffer, and 
molt for the advantage of the feoffee, and the habendum in ſuch 
caſe is void, and till livery is made the feoftee has only eſtate at 
will. . When to the eſtate limited in the premiſſes a 
ceremony is requifite ta the perfection of the eſtate, hut to the eſtate 
limited in the habendum nothing is requiſite to the perfection and 
eſſence thereof, but only the delivery of the deed there, though the 
hahendum be of leſs eftate than is mentioned in the premiltes, the 
habendum ſhall ſtand as in the principal caſe, Jo the fee ſimple 
limited by the premiſſes, it is requiſite to have livery and ſeiſin, and 
till livery is made, nothing will paſs but an eſtate at will * — 
ec 
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deed had ſtopt there) and therefore the habendum for years is good 
now by the delivery of the deed for years, it appearing to be the 
intent of the partics. 2 Rep. 23. Baldwin's caſe. 

30. Se nota, a diverſity between eſtate in the premiſſes implied 
and expreſſed ; as if A. grants a rent to B. gen-rally, this by impli- 
cation ana conſtruction of law is an eſtate for life; but if the haben- 
dum be fr years this is good, and thall qualify the generality and 
implication ot the premiſſes. And upon confideration of the whole 
indenture theſe words to the heirs of the leflee were void; and if 
livery had been made it had not changed the caſe ; for at the com- 
mencement it was made but for years, 2 Rep. 24. a. b. the note 
of the reporter upon Baldwin's caſe, : 

31. A. gave land to B. in tail, and if A. dies without heir the 
land to remain to iz S. and his heirs, the remainder is void. 
2 And. 141. 5 


. abo 1 differing fr 1 See (K. 
(Ky. 2) Habaggum d Fering from the Premiſſes, ste K, a) 


— 2 a . PL 15, &c. 
in relpect of the Parties. : 


NE that is not named in the premifſes, ſhall not take by See Faits 
* . p 
the habendum. Pl. C. Throgmorton v. I racy. * 
. . 5 . . — 18 18 

true in feoffments and grants, but it is otherwiſe in cafe of * copybo/d5i, Foph. 126. Brook's caſe, 
— ,n p it is ſuffictent hat the parties be named in the habendum only, and in many 
mauors the wor's of grant and him mation are all in the habendum. Cro. J. 434. Brooks v. 
Brooks and right. —3 Le. 34 pl bo. per Manwoud J. 


2. Land demiſed to A. habendum to A. and B. aforeſaid, and to So it is in 
C. and D. for life, and for the lite of the longeſt liver ſucceſ/ruely ; _—_ 3. 
A. and B died living C. and D. None could take by the deed eee 
immediately but A. becauſe only he was party, the reſt not being habendum 
named but by the habendum. Then they cannot take but by way e A- afore- 
of remainder, which cannot be joint, becaute of the word ſucceſ- , ere 1 
ſive, & and in ſucceſſion they cannot take for this uncertainty P. &c. and 
who ſhall begin, and who ſhall follow, not being facceſſide fient 9 it 


nommantur in charta. Hob. 313. Windſmore v. Hubbart.— — © 
* = : 51 
Palm. 35. Tyles v. Greenwood. als. Tyler v. Fiſher. S. C. and 
: = by Hur. 
87. 88. S. C. and by 4 Le. 246. S. C. by the name of Grubham's cate.—Ow. 38. 39. S. P. Anon. 
P. 27 i Palin, 5. Lyles v. Greenwood, als. Tyler v. Fiſher. — But where the- 


7 7 trat 75 1 * Ss n . * * _ . . , . 

cemife vas ts A. habendum # A. ard V. his wife ui poſt alter um ficut ſoriturtar in indentura & nomi- 
nantur in ord ne, it Was adjudged and affirmed in error, that B. the wite had a good remainder for 
her life, Jenk. 338. pl. $7. cites 13 Jac. Cro. 373. Wheadon v. Sugg. 


3. A. by indenture between A. of the one part, and J. S. and S. P. but 
R. S. of the other part, in conſideration of 100/. paid by 7 nothing faid 
ranted, releaſed firmed, & FJ. F. habend . 
granted, releaſed confirmed, &c. to J. S. habendum to F. S. and 


Vent. 141. 


K. S. their heirs and aſſigns they are joint-tenants by the limitation 1 retheway 
of the uſe in the habendum, by the ſtatute 27 H. 8. of uſes. - Elleſdeu. 
Ley. 13. Sammes's caſe. | 

4. A lord of a manor, of which a copyhold farm is parcel, 6 
makes a feoffment to B. of this farm, habendum to B. and his eld:/? [ 33 ] 
ſon in fee, ta the uſe of B. and his eldeſt fin and their heirs; the Ley. IIs 


3 Trin. 
father 7 
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Tac. Sam- 
mes's caſe, 
—: Rep. 
£4. Mich. 
7 Jace 1n 


the court of 


Wards S.C, 
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father and ſon are jcint-tenants; the habendum is void to the eldeſt 
ſon, he not being named before the habendum; yet the litation 
4 4ſſe is good; for B. has all the fee, and if B. dies, the eldeſt 
on takes all, and if he was within age he ſhould not be in ward 
becauſe of the joint-tenancy, though B. was in by the common law, 
and the elagſt ſon by the limitation of the uſe; for the ſtatute 27 H. 
8. of :/-5, puts them, as to the poſſeſſion, in the fame quality as 
the uſe is, and the uſe is for jointenancy. Jenk. 330. pl. 60. 


(L. a) Habendum, difiring from the Premiſſes; 
in reſpect of the Ellate limited and is eſs. 


1. 8 O ME hold that if lands are given (yy the premiſſes of a 
deed to two men and their heirs, to have and 79 hold to them 
and the heirs of their two bodies begotten, that the donees have eſtate 


in tail, and allo fee ſimple expectant upon the eſtate tail, which is 


not law as I conccive; for they have a joi Tate for their lives, 
and are tenants in common of the eſtate, and they have no eſtate 
tail, nor any fee ſimple, and the reaſon 1s apparent, &, Perk. 
8. 170. | | ; 


2. It is a rule in law, that an habendum, being contrariant, or 


repugnant to the premiſſes, is void and the premiſſes ſhall ſtand. 


3. As, if lands by the premiſſes are given t A. and his heirs, 


habendum t him for life, this habendum is void; becauſe fee 
femple is expreſſed in the premiſſes, and but eſtate for life in the 
habendum, which is repugnant and void, and this was agreed by 
both ſides. 2 Rep. 23. b. and ſo reſolved. Ibid. 24. Becauſe one 
and the ſame ceremony, viz. livery, is requiſite to both the eſtates, 
and therefore when livery is made according to the form and effect 
of the deed, it ſhall be taken ſtrongeſt againſt the feoffor, and moſt 


favourable to the feoffee; and the habendum, in ſuch caſe is void, 
and 'till livery made the feoffee is only tenant at will, 2 Rep. 23. b. 


in Baldwin's calc. 

4. A. demiſed, and to farm let to B. and his heirs, habendum 
7% B. and bis heirs for qq years, and fo from gg years to 99 years, 
&c. and B. covenanted for himſelf and his heirs to pay the rent; 


and A. covenanted at the end of the ſaid term to make a new demiſe 


to B. and his heirs ; this habendum was adjudged not to be repug- 


nant; for by the fourth reſolution there, when to the ęſtate limited 


in the premiſſes a ceremony is requiſite to the perfection of the eſtate, 
but ts the eſtate limited in the habendum nothing is requiſite to the 
perfection and eſſence thereof, but only the delivery of the deed, there, 


though the habendum be of leſs eſtate than is mentioned in the 


premiſes, the habendum ſhall ſtand. As in the principal caſe, to 
the fee ſimple limited by the premiſſes, it is requiſite to have livery 
and ſeiſin, and till livery is made nothing will paſs but an eſtate 
at will, (if the deed had ſtop'd there) and therefore the habendum 


for years is good now by delivery of the deed for _ See And, 
| Baldwin 


s Caſe, 


223. Baldwyn v. Marton, -——And, 2 Rep, 23. 


9 Grant 


r 
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5. Grant of land to A. and his heirs, habendum to him and the 


| heirs of bis body; A. ſhall have the land in tail, and the fee ſimple 


after the eſtate in tail. When the eſtate is certain in the premiſſes 
the habendum ſhall not control it. Brownl. 45. 


Figs 


Litt. R. 
345- cites 
ALTHAM'S 
Caſe. 8 
Rep. 154. 
contra, that 


it is only tail, but if it had been “ AH. and the heirs of his boay, babendum to. A. and bis beirs, it is 


tail with remainder in fee ex pectant. Br. Eſtites, pl. 19. cites 20 H. 6. 7. 


6, Grant of a rent 40 A. and his heirs, habendum to A. hrs 
heirs, executors and aſſig us to the uſe of the ſaid A. and his aſſigns 
during the life if a ſtranger; whether it was in fee, or for life, was 


the queſtion? and whether the habendum be contrary to the pre- 


miſſes, or do ſtand with the eſtate? If the habendum had been 
to A. and his heirs during his own life, it had been void, but it 


was held otherwiſe fgr a Htranger's life and no occupancy can be of 


a rent, Brownl. 100. Wilkins v. Del 

7. Lands given to A. and the heirs of his body, habendum to the 
donee to the uſe of him, his heirs, aud aſſigns for ever. Reſolved 1. 
that the limitation jp the habendum did not encreaſe or alter the 
eſtate contained i. premiſſes of the deed. 2. That tenant in 
tail might ſtand ſeiſed to an uſe expreſſed, but ſuch uſe cannot be 


averred. Godb. 269. Paſch. 14 Jac. B. R. Franklin's caſe. 


pl. It. 8 
by name oft 
Whiſkins, 
XC. v. 
Davies 


Leer. 
J. 400. is a 
feoffment 
9 A. habene 
dum to A. 
and his hais 
of hi; body 
to the uf- of 


A. and his h:irs and aſigus for ever. The opinion of the court was that A. was tenant in tail, and 
that the limitation of the uſe out of the tail is void as well after the ſtatute as before. Cro. J. 


421. adjornatur. Cooper v. Franklin & Walter. 

8. A, grants lands fo baron and feme and their heirs, habendum 
to them and the heirs of their bodies, remainder to them aud the fur- 
over of them fir liſe, to hold of the chief lord of the fee with a 
warranty to them and their heirs; this is an eſtate tail with a fee 


expectant. Cro. J. 476. Turnman als. Thurman v. Cooper. 


For firſt it 
is given in 
fee and the 
habendum, 
though it 
limits an 
eſtate rail, 


doth no: limit tbe eſtate to any ; ſo the fee remains as it was limited at firſt; and this is in- 
forced by tle tenure limited, which cannot be if it were an eſtate tail; and this is further inforced * 


by the 2j ny being to then and their heirs. Ibid, — See Jermia and Cooper S. 


9. Se lands given to A. and a feme ſole, and their heirs and 


 affigns for ever, habendum fa them and the heirs of their bodies, 
remainder to them and the ſurvivor of them for ever; they have 


eſtate tail with a fee ſimple . expectant. Godb. 272. Jermin v. 
Cooper. 
10. There is a difference when the limitation is in one and the 


ſame ſentence, as a gift to A. and his heirs, if be has heirs of his body, 


is an eſtate tail only, becauſe it is in one and the ſame ſentence ; but 
when the {:mitation is firſt abſolute, as to A. and his heirs, and then is 
reftrained ly the habendum, as to A. and the heirs of his body, and 
doth not limit the eſtate over to any other, that ſtands well with the 
frit, and both ſhall ſtand. Cro. J. 476. in caſe of Turnman v. 
Cooper. | | 


=. 
See Thur. 


man v. 
Cooper & 
Turnman v. 
Cooper Ss. 
C. 


See Thur- 
man v. 
Cooper and 
Jermin v. 
Cooper S. 
C.— Land 
is given 76 
A. H. and 


his beirs tre 
nendum ſibi 


& beredibus 


fas, if the ſaid A. has iſſar of his body ; this was adjudged an eſtate tail, and no fee ſimple, quod 
nota. Br. Eſtates, pl. 36. cites 35 Aſſ. 14. and ſays it ſecms that this word (:f/ makes it eon- 


ditional. 


11. Leſſee for years granted all his ate and intere/t therein to Cro. C. 


bis dayghter Heſter, habendum to himſelf and his wife for life, and 


| afterwards 


154. S. C. 


9 N PL" 
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8. P. 5 Rep. 
13 Mich. 


41 & 42 


Eliz. 
Rofle's 
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5 Grants. 


aſterwards to his daughter till ſhe marry and hade iſſue and after her 
marriage and having iſſue, then to have to her, her executors admi— 
niſtrators and aſſigns, during the reſidue of the term, provided if H. 
die before marriage having no iſſue of her body lawtully begotten, 
then the grant to be void; adjudged that H. {hall take immediately 


by the grant, and that the habendum is repugnant to the premiſles, 


and therefore void; for when in the premiſſes all the term was 
granted to Heſter the habendum to him and his wife for life was 
void; and then the cafe is no more than that the faid term was 
aſhgned to Heſter with a proviſo, that if Heſter died unmarricd 
having no iſſue lawfully begotten to be void, and then to go to 
Diana, ſo that Heſter dying without iſſue unmarried the proviſo 
made the term to ceaſe and to go over to Diana. Jo. 205. Paſch. 
5 Car. B. R. Goſhawke v. Chigwell. 

12. Leaſe by prebendary of a tenement N A. and his herrs, 


habendum to A, and his hcirs fir three lives, with a letter of at- 


torney to deliver ſeiſin to E. his heirs, executors or aſſigns; the 
tenement was accuſtomably let and ancient rezy.referved ; adjudged 
a good leaſe, and the habendum expounds r emiltes. T. JO. 4. 
Pilſworth v. Pyet. | | N 

13. In replevin; defendant juſtified under 2 grant of an annuity to 
B. for life by indenture, whereupon the plaintiff demanded oyer 
of the indenture, which was to the purpoſe following, viz. an in- 
denture was made between A. of the one part, and B. and C. of 
the other part, reciting a ſurrender of a former grant of an an- 
nuity to B. and then A. {for ſo it may be ſtated] granted unto B. 
and ber heirs, one annuity of 10. to be iſſuing and going out of 
&c. habendum &c. t the faid B. and C. and the ſurvivor and ſurvivor, 


- 


of then, &c. and it it ſhall happen the ſaid yearly rent to be behind 


after any ot the ſaid feaſts, that then it ſhall and may be lawful to 
and for the ſaid B. during ber natura lite, and for the ſaid C. 
after her death, to enter into the premiſes and diſtrain, &c. in 
witneſs &c. whereupon the plaintiff demurred, and defendant 
Joined in demurrer; it was argued that the grant is to B. and her 
heirs, and that the habendum cannot alter the premifles in the 
limitation of the eſtate in the grant of the rent, and the defen- 
dant's plea ſetting forth that B. was ſeiſed of the ſaid rent for life, 
there is a material variance between the indenture and plea; and 
the court were of opinion that the conuſance ſetting forth an eſtate 
for life, whereas there paſied an eſtate in fee, was a material 
variance; Pollexfen Ch. J. ſeemed to incline that it was a rent- 
charge for life, (for the power of diſtreſs was given her only for 
life) and a rent-ſcck in fee and that it was as a grant of two 
ſeveral rents; but the other Juſtices held that it was one intire 


rent and that ſhe had it with a privilege of diſtreſs for her own life 


only. 2 Vent. 141, 142. Hill. 1&2 W. & M. C. B. Tretheway 
v. Elleſden. 


14. A. grants a term of 1000 years to B. his executors, &c. 


habendum to B. his executors, &c. after the death of B. for the 


reſidue of the term of 1000 years; the habendum is repugnant _ 
| | | | void. 


„ A = Aa 


TI, 


generulis clauſula non porrigitur ad ea que antea ſpecialiter ſunt 


Grants, | 157 


Void. 1 Salk. 346. Mich. 3 W. & M. B. R. in the Exchequer 
chamber and affirmed in Dom. Proc. Trin. 6 W, & M. Ger- 
man v. Orchard. 


(M. a) Habendum dyffermg from the Premiſſes, 
in reſpect of the Eſtate limited, and is larger. 


I. IF land be given by theſe words, Sciant, &c. quod ego, &c. 
dedi D. & J. uxiri ejus, & ego the feoffor, warr. prædict. 
terras, &c. dict. D. & F. uxori ejus & hered. de corpore eorum 
exeunt. and livery of ſeiſin be made according to the deed, the 
fhall have only an echte for their lives, &c. Perk. S. 166. | 

2. If lands be given to two for their lives in the premiſſes of 
the deed, to have and to Hold the motety of this land to them and their 
heirs; the habendum is good, becauſe it is not repugnant ; for by 
the habendum ther ate is enlarged in the moiety, ſo that they 
have a fee ſimple in this moiety, and a freehold in the other 
moiety. Perk. S. 177. 

3. If lands be given to h»/band and wife, to have and to hold, 
Sc. unto the huſband for life, and to the wife and her heirs; the 
habendum is good and effectual, &c. Perk. S8. 177. | 

4. If A. gives land 4 B. and the heirs of his body, habend' to pr. Eftates, 


him and his heirs; B. has eſtate tail and fee ſimple expectant; for pl. 19. cites 
21 H. 6.7. 
See Godb. 

comprehenſa, and ſo the general and ſpecial words ſhall ſtand. 269. Frank- 
8 Rep. 154. in Altham's caſe.———cited Litt. R. 345. in lin's caſe. 
Beck's caſe. | _ 25 

Cooper Some hold that B. ſhall take nothing, but the habendum is void, and the deed 
ſhall take all its effect upon the premiſſes, which is not law (as I think). But the habend' ſhall 
take effect to ſuch intent, viz. Thar the eſtate tn! ſhall be exocuted in the donee by force of the 
premitſes of the deed, and the fee ſimple thall be expeRant upon the cſtate tail by force of the 


habendum, &c. Perk. S. 168. cites 45 E. 3.20. 5 H. 5. 6. 


5. Land is given to baron and feme to the uſe of baron and feme, [ 5 8 
and the heirs of their bodies begotten; reſolved that *tis an eſtate Thie i nos 
tail, and reſolved that the word (uſe) is ſurpluſage. D. 386. a limitation 


marg. pl. f. cites Cro. C. 231. Young v. Dimock. ol the uſe, 
| but of the 


eſtate, and they are in by the common law, and 'tis not an uſe to he executed by the ſtatute. 
nor is it as if the uſe aud eſtate had been limited to different perſons. Cro. C. 230. Mich. 7 
Car. B. R. Jenkins v. Y oung.———a% 245. S. C. Hill. 7 Car. E. R. by name of Mcredith 
v. Jones. | 


(N. a) Habendum differing from the Premiſſes 
| in Words only, 


1. A Man grants diſpoſitronem advocationis eceleſiæ, habend* ad- 


vocationem predict. tis good; for *tis compriſed before. 
D. 126. pl. 48. | 
| * 


2. Grant 


b S 1 
„ eee 


158 | | Grants. 


B = : ; 
L ut berbegi- 2. Grant of proficurm terre, habend* terram, "tis good, be- 


— "prin cauſe it is comprited before. D. 126. pl. 48. 
's not good, becauſe tis of another thing. Ibid, Mich. 2 and 3 P. & M. in caſe of Throgmors 


ton v. Tracy. 


(O. a) What pages by the Words. 


I. I F the king or another grants one thing una-cum anther thing 

before the habend”, that which is in the una-cum pafles well, 

for it ſhall ſerve as a copulative; per tot. Cur. Br. Grants, pl. 86. 
Cites © H. 7. 2. | 

2. Habend dicta tenementa & cotagia cum omnibus eorum 

pertinentiis præfat. A. B. &. By this hab d' lands appurtenant 

ta the meſuage paſſed by the word tenementum. Cro. J. 175. 

Trin. 5 Jac. B. R. Ward v. Walthew. | 


(P. a) A Opus & Uſun. 


. LJ Abend” eis & hered' ſuis in perpetuum ad opus & uſum 
ipſorum A. B. et C. in perpetuum (without haredum 
fuorum} with warranty to them hæred. & aflign' in farma prædicta 
gives only eftate for life. D. 169. pl. 21.— Trin. 1 Eliz. In 

Cur. Ward. 2 And. 199. cites D. | 
Le. 125. 
S, C. that it land to A. and his heirs, habend' to him and his heirs, ts the uſe of 
4 . bim and his heirs for the life of his wife only. Gawdy held it no 
So is Owen forfeiture, and that the words (/r the life of the wife) ſhall refer to 
64. Honey, both; for in conſtruction of a deed, where the words are doubt- 
Clark. ful, reaſonable conſtruction ſhall be made; and when words arc in 


It is a for- deed to expreſs the parties intent, they ſhall not be taken as void. 


feiture, be- : 1 a a 
cauſe the And here the words (for the life of the wife) are put in to exclude 


To # , the forfeiture, and to fave the eſtate, And of this opinion were 
be uſe 1s on. Wray and Shute upon the firſt motion, but Clench contra. But 
«ther claſs, at another day, it being moved again, Gawdy held his former 
and though opinion, but Wray and the other juſtices held it a forfeiture ; for 
N Wray ſaid, by the deed at firſt a fee {imple did pals, and that to the 
for life, yet uſe of the feoffee, then the eſtate and the uſe are ſeveral things, 
the law and cannot be coupled to the words (for the life of the wite). And 
lumts te Wray ſaid, he had demanded the opinion of the ji:{tices of his 


remainder p ; : 
of the uſe houſe, and they held it clearly a forfeiture in the words, and that 


to the fe- * the words (for life, &c.) ſhall refer only to the uſe, and it was ſo 


9 adjudged. Cro. E. 131. Paſch. 31 Eliz. B. R. Piers v. Hoe. 


Ra. Egerton 's cafe. —(Nelf. Abr. 913. pl. 15. S. C. favs (to the feoffee) ————The e come 


eb ids- the eſtate, but that tis forfeited, but yet it ſeems the /t may enlarge an et. Arg. Roll. 


R. 355- cites it as adjudged in the caſe of Piers v. Home. 
the feoffor) ſhall be put to the uſe limited, cited per Tanfield Ch. B. Lane 38. as adjudged in 
the caſe of Goar v. Piers,- The words (pro termino vitæ of the wife} refers ad ſolum 
uſum. and not to the eftate and ufe. D. 169. marg. pl. 22. cites Price v. Hone. But Rall. 
Eſtte (J. b.) pl. 1. cites H. 32 El. B. R. S. C. contra. That it is not any forteiture : for ths 


laſt words {during the life of the fore) ſhall guide all the precedent ſentence, ut res magis valeat 


quam pereat ; but Jays, Dubitatur, | 
Re (An 


1591 


2. Jointreſs takes a ſecond huſband, and they by deed convey the 


The vv ords (du ing th: lite oft 


r COR INTO 


by 


himſelf in fee upon 


Grants, 


(Q. a) Phadings of Grants, 
T. A Leaſe contained a meſuage in the demiſe, but land alſo in 


the habendum, which land had been many years enjoyed 
accordingly ; yet the Lord Chancellor's opinion was, that no con- 
tinuance would make a void leaſe good, eſpecially againſt a pure 
chator. Toth. 184, 185. cites. 25 Fliz. Meld v. Cooper. 

2. A. leaſes. for life to B. and afterwards levies a fine to the 
uſe of R. for life, the remainder to A. in fee, with a proviſo or 
power to make leaſes for 21 years, or three lives; and that the conu- 
ices ſhould ſtand ſeiſed to fuch uſes: Afterwards A. covenants to 


| ſtand ſeiſed to the uſe f P. in tail, with divers remainders over. 


And after A. grants fhe reverſion aforeſaid to L. for life, who 
diſtrains. C. and avows; and judgment was given againſt the 
avowant, becauſe the pleading was naught ; becauſe he pleaded it 
by grant of the re=;gggon aforeſaid, which was limited to A. 
e fine; for he ought to have pleaded it as 
it is by limitation in the indenture. So if the reverſion be b 
bargain and ſale, or if it be by way of releaſe ; if that be pleaded as 
by grant, it is naught. Noy. 66. Paſch. 37 Eliz. C. B. Cooke 
v. Bromehill, 


159 


(R. a) Grants made good in Equity, tho' not 2 


ſtrictly good in Law. 


[. A Verdict was at the common law to avoid a leaſe fir three 

lives, becauſe the leaſe was fo commence at a time to come, 
which is void in law; yet an injunction to continue poſſeſſion. 
Toth. 180. cites 23 Eliz. Bury v. Coniſby. 


2. The miſtake of a name of corporation was holpen in equity, But contra 


Toth. 228. cites 32 & 33 Eliz. Lord Audley v. Sidenham. 


3. Decreed that the plaintiff ſhould enjoy leaſes made by the 
detendant's father, which he ſuppoſed were void in law, and the 
defendant was required to conſent to the decree, and was told that 
if he did not conſent, it ſhould be judicially againſt him. Toth. 
225. cites 36 Eliz. Little- John v. Forteſcue. | 

4. A. poſſeſſed of a leaſe for qg years, aſſigned to B. his fon and 
M. wife of B.—B. and M. 19 Eliz. aſſigned to C. and K. wife of 
C.—C. died.—K. 6 Jac. granted to D. and J. his wife two ſeveral 
annuities of 15 l. out of the ſame, during the reſidue of the 99 years, 
fag and F. or any iſſue of their bodies ſpculd jo long live, io have, 

c. the one annuity from Lady Day or Mich. firſt happening after 


K's death. Afterwards, in 1623. K. deviſed to H. and S. his wife, 


10 J. a year out of the premiſſes during the years to come, if they ſo 


long live, and gave to F. fon of E. 20 nobles 4 year out of the pre- 


miſſes, 


19 June, ZI 


. £2 Eliz. Willis 
ae e e 38 & 39 Eliz. holpen. Brook v. Daniel. — 26 May 42 Eliz. Ibid. Pawlet 
v. Fry. 
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Grants. 
miſſes, if be fo long lived. K. in 22 Jac. Here the * fer 20 


years to commence after her deceiſ- to the ſaid C. and made C. 
covenant to alle ail annuities by her granted er to be granted. 
And in the 1 Car. ſhe granted by deed 101, arriury to MV. R out 
of the premi es during tie term, to (+4 aftir K nth, And in 
the 2 Car. K. died. C. ſurvived, and by ſeveral d<-ds confirmed 
the ſaid annuities; and by his deed, 2 Cir, C. affine his inte eſt 
to J. NM. in truſt to pay his debts, Ic. and died. It wes objected, 
that the annuities were void in law, becauic of the incertaintfes in 
the habendum, and that the covenant of C extenden only to 
grants, and not to bequstts, and that he aſſigned bis interest to 
J. N. before he confirmed the annuities, fo as they arc void in 
law; but decreed the grants and annuitics good in equity to bind 
C. and all claiming under him; and that(e N. pay the annuities 


and arrears accordingly. 4 Car. 1. x Chan. Rep. 6. Corn- 


wallis's caſe. 
(S. a) Relief in Equity. In [Get of the Con- 
ſideration. 


A ANN UITY granted without a valuable confideration is not 


relievable in Chancery againſt a former grantee, for a 


valuable conſideration of the land in fee, and the bill diſmiſted, 


16 Car. 1. 1 Chan. Rep. 147. Pickering v. Keeling. 

2. A bend voluntarily entered into ww:thout conſideration appear- 
ing, and without compulſion, reſtraint or fraud uſed, yet the 
court looked upon it as entered into upon ſome connderation, 
there having been dealings between the plaintift and defendant in 
trade, and would not relieve the plaintiff againſt a judgment had 
thereon, but diſmiſicd the Bill. Chan. Rep. 157. 21 Car. 1. 
Wright v. Moor. 


3. Bond of 1600 J. penalty for payment of 800 J. was given ly - 


one drunk, and en the lian of gol. only. Lord Keeper would give 
no relief in equity to the lender, not lo much as for the principal 
he had really lent, but diſmiſſed the bill. Chan. cafes 202. Paich. 
23 Car. 2. Rich v. Sidenham. | 

4. Leaſe by tenant in tail was endeavoured to be ſet aſide by 
remainderman, to whom the eſtate was come by death of leftor 


without iſſue. Per Cur. if the leaſe was gained by fraud or unjuſt 


corfederation, tis to be deemed void, and the eſtate diſcharged of it 
as if no ſuch leaſe had been made. See Mich. 1703. 2 Vern. 


445. Stribblehill v. Brett, 


5. A. being taken by B. going to bed to B.'s wife, gave him a 


note for 5001. and afterwards improved the ſecurity, firſt by a 
judgment, and afterwards by a ſurrender of ecpyhold lands. A. 
by bill prays relief againſt theſe ſecurities, and pretended that Hoa. 


a contrivance to catch him, and that he was terrified and compelled 


by threats to enter into them. But the bill was diſmiſied. Mich. 
1708, Ch. Prec. 206. Woodman v. Skute. 
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Guardian and] TUard, 


(A) Ward to the King ſhall not deve a Chattel FA. * 


veſted. — — 


1 I F tenant by knight's ſervice die, his Heir being within age, * Parol 
and in ward. to a common perion, and afterwards land NN 
Held of the king in capite deſcends to him from another anceſtor, the cites 222 
king ſhall not deveſt either the wardſhip of the body or of the Aſſ. 28. 
land, * becauſe it is a Hattel veſted. 3 E. 1. Rot. Clauſ. M. 15 ge 
expreſsly agreeing with the command to the efcheator who had je juſtices 


ſeiſed him to deliver him to the lord, and the king ſaid, that ſo ucaſd 


compertum eſt habito tractatu cum concilio ſuo ] e e 
che plaintiff fe) ne 0 th ; 97 which Brook wonders als for that the executors of the nrt 


guardian ought to have had the ward, and that with this agrees.in effect the 40 Aff. 14. 
And alto becaufe the common perſon παπ t hav- fold or marie the ward before the filling of 
ſuch ritle to the King. Br. Garde, pl. 46. S. C. cited by Shard. 24 E. 3. 44. as the Earl of 
Warwick's caſe. Ibid. pl. 115. cites S. C. 20 E. 3. and that in ſuch caſe the g hall” 
dave only the ward of the land held of him. 
| *[161] 


(B) Ward becauſe of Ward. 


TI. IF there be rd, tw meſres and a tenant, and the firſt meſue is 
| in ward, and the ſecond mejne in ward becauſe of ward, the 


tenant likewiſe may be in ward becauſe of ward to the lord pa- 


ramount. 43 All. 15. 


| 2. If there be Ling, lord, meſue and tenant, and the terant is in S. P. Put if 
ward to the mejne, and afterwards the meſne dies, and his heir is in ny 
. 0 . TG JiY fo Pa 
ward to the king, the king ſhall not have the tenant in ward be- 4, d f 
cauſe of ward; for this goes to the executor of the meſne, being , and 
a Chattel veſted. 22 Afl. 28. | then the 
| tenant had 
died, his-heir within age, the king ſhuuld have him as ward becauſe of ward. Br. Garde, pl. 
63. cites S. C. = 


3. It ward, who holds of the heir female in ward, falls meſne be- 
tween 14 years and 16 of the firſt ward, there the daughter who is 


the firſt ward ſhall have it, and not the lord; for the is out of ward 


at 14 years to every intent, except to tender marriage, and there- 
fore the lord ſhall not have the ſecond ward as guardian becauſe of 
ward. Br. Garde, pl. 7. cites 35 H. 6. 40. | 

4. Note that the ing had a j-1gniory which belonged to the prince, 
and before the prince had very, a ward eſcheated to the king by this 


leignory ; and after the prince had livery of the ſeignory, and then 


the guardian died, his heir within ave, who was in ward of the 
King ut ſupra, before the livery ; and the opinion of all clearly was, 
that the prince ſhall have this ward; becauſe the ſeignory by which 
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it came, was in the prince when this ſecond ward foll, And it 
was held by all, that the king ſhall have ward by rcaſon of ward, 
and if the firſt ward comes to full age, and the king makes livery 
to him, and after the other ward, which comes becauſe of ward, 
dies, his heir within age, the king ſhall not have the ward of this 
laſt heir; becauſe by the livery made to the firſt heir his right and 
prerogative was gone. Br. Garde, pl. 71. cites 13 E. 4. 10. 

5. The Ling bas a ward becauſe of ward; an office is found that 
the land of the ward, becaute &. is held of the king in capite, or 
is held of his ward. During this wardſhip becauſe of ward there 
can be no traverſe; for during this wardſhip becauſe of word the 
king's hands cannot be amived. Jenk. 332. pl. 59. cites Mich. 7 


Jac. in Cur. Ward. Holmes's calc, 0 
0 


(C) Who ſhall have it. 


Ir. IF the 4:27 hath the meſne in ar grants him over, and 
afterwards the fenaut dies, his heir thall be in ward be- 
[ I62 ] cauſe of ward to the king, for he continueth guardian; for the 
heir ought to ſue livery. But 1 E. 1. Rot. Clauſ. Membrana. 2. 
Parte 4. the king recites that he had granted the ward of the 
meſne (viz one Burlſby) to his mother; and afterwards the tenant 
died, and that the ward belonged to his mother, and commanded 
that he and allo his land be delivercd to her.] 


D 2. 9 E. 1. Rot. Finium. M. 8. The #img being the committee 


of a ward had ward becauſe of ward, |] 


[ 3. If the king hath the meſne in ward, and grants over the 
ward of the body and land with fees and advowions, and after- 
| h 11 
Dall 


wards the tenant dies his heir being within age, the grantee { 
have him in ward becauſe of ward, and not the king. 17 E. 3 
67. b.] | | 
[ 4. Rex [eneſcalls falutem. Cum dederimus & conceſſmus vene— 
rabili patri T. Herefordenjt epiſcaha cuſtidiam terre & here:s de 
O. defuncte, gui de nobis tenuit in capite habendum uſque ad legitimain 
etatem heredis ipſius T. cum wardis eſchaetis & omnibus aliis ad 
cuſtodiam illam pertinentibus : et jam per inguiſitionem, quam per v, 


freri fecimus, accepimus, quid R. nuper defunitus de prædicto P.“ 


(the ward) fenuit in capite die qua cit per ſervicium militare, per 
guad cuſtodiam illam lileretis, ale udum uſque ad legitimam etatem 
heredis ipſiu: Stephani cum omnibus ad cuftadiam” illam pertinentious, 
Sc. 6 E. 1. Rot. Clauſ. Membrana' g. | | 
The father 5. The father ſhall have the ward / his ſen or daughter and 
has the heir, be the land held of the king or not, and be he tenant by the 
2 ac curteſy or not. Br. Garde, pl. 6. cites 33 H. 6. 55. 
jut nature: It is not a chattel which ſhall go to the executor. But if the f.uher dirs, having the 
wArdſhin cf. the body of his ſon and heir, and the fon continues within age, the hd by in: 
eic ſhall bave the wardſhip of the body and land. Jenk. 267. pl. 78. cites Litt. cap. 
Chi, alry. | | 
6. A ſeignory was granted for the life of the tenant, the remainder 


over in fee. The tenant died. Barkley J. thought the grantee 8 
| te 
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the particular eſtate ſhould have the ward, but Jones 6 ſeemed to 
doubt of it. Paſch. 15 Car. Mar. 24. pl. 52. cites 44 E. 3. 13. 


7 2 


(D) What will draw a Wardſhip, what Tenure. = 
; Fo. 30. 


1 EN URE in ſecage does not draw wardſhip to the king. 
45 E. 3. 19. | 


(E) lat Fjtate will draw W ard{hi p. 


* IF, the father 29 2 ft fon purchaſe to them and the heirs of 
th e fat! er, and the father dies, the fon ſhall not be in ward; 
for as to the 8 it is in him by the firſt feoffor during 
his life. 43 E. 3. 36. | 5 
[ 2. If there be r for life, remainder in fee to another, and Br. Garde, 


pl. 51. cites 
he in remainder dies, his heir being within age, living tenant for 


S. C. For 
life, he thall not be in ward during the lite of tenant for life, ough he 
becauſe the leſice continues tenant to the lord, * 24 E. 3. 33. b. warmeſt i 


admitted. ] Ig 


1 9. — 


yet it veſted in him / deſcent of tne rem. ainder, and fo is no purchaſor, and therefore ſhali be 
in ward. 


| 3- But if tenant for life die a ered during the non-age of 
him in remainder, he ſhall be in ward ; for now he is tenant to the 
lord, and his. anceſtor died in the hoy age of the lord. 24 E. 3. 
33. b. adjudged. 27 E. 3. 80. ] | 
4. If two are ſeiſed, and to the heirs of one, and he who hath [ 163 ] 
the fee dies in the tife-time of the other, his heir being within age, 
yet he ſhall not be in ward during the life of the other; for andy a 
remainder deſcends. 
5. 99 if baron and feme are ſeiſed ich an 4 to the heirs of the barony 
and the baron dies, his heir being within age, yet he ſhall not be 1 in 
ward during the life of the feme. 28 E. 3. 93 aunted by iſtue 
Contra admitted E. 3. 80. | 
D 6. If there be lejjee for years, remainder in fee t B. and B. The Lord 
1 f 


dies, his heir being within age, whether he thal be in ward during in chivalry 
th ill not 
el : 2 ; 1nalt not 
e years? quere.] | out? the 
ten unt l „J. tute merchant by the ward of the heir of the connfor Per pabbington. Contra; 1 r 
Coteſmore. But in the time of H. 5. it was agreed often by all, that the lord cannot ouſt the 


ter mor, &c. no more than he may avoid a reut-charge granted by tum. Pr. Garde, pl. 108. 
cites 11 H. 6. 7. 


% an quare impedit; the defendant made title, hecauſe 2. B. 
was ſeiſed 7 4 the land in fee, with the advaw/on appen lant, and en- 
upon condition to re-enfeoff A. B. his feme, and G. his 


fin, and after A. B. died, and G. the fon died ww; thin ave after re- 
que/ft made to of him, and after F. his jon died aifo within 
age, and W. his fon being within age, one H. as his next V en- 
tered, by which the defendant as lord, ſciſed the ward, and the 
church voided, and he preſented, and it was admitted for good 
2 | wutle 


[Guardian and] TUard, 


title to have the ward, where the Heir entered into the land within 
age fer condition deſcended, quod nota, Br. Garde, pl. 58. cites 
39 E. 3. 37. | 

8. Note, per Forteſcue and all the other judges in the Exche- 
quer chamber, in effect, that if a man grves land to one for term 
of /ife, the remainder to anther in fer, and he in remainder has 
iſſue within age and dies, and after the fenant for life dies, the 
fue ſhall be in ward, and ſhall have his age; for though the re- 
mainder was not veſted in the father, yet the remainder is de— 
ſcended ; quod nota. Br. Garde, pl. 4. cites 33 H. 6. 5. 

9. A man has ue a u, and his feme dies, and after he fates 
another feme, who is heir to certain land, and has iſſue a ſon, and 
the femme died before the barem entered ints t land deſcended to his 
feme; there the baron ſhall not be tenaat Sy the curteſy, and his 
ſecond fon ſhall be in ward to the lord; and the father ſhall not have 
the ward of him, by reaſon that he is not his heir, becauſe he had a 
ſon by his fir feme, who is his heir; forge father ſhall not hade 


. . 


the ward of any fon, but 2, him who is VMapparent to him only, 
which fee in New Nat. Brev. fo. 143. a good caſe. And ſee there 


that a man ſhall have writ, quare filium & heredem ſuum rapuit, 
the ſame of daughter and heir, and fo de conſanguineo et heræde 
ſuo rapto; and ſo ſee that a man thall have the ward of his heir, and 
not the lord. Br. Garde, pl. 110. cites F. N. B. | 
10. If the tenant makes a ferffment and dies without notice given 
to the lord of ſuch feoffment, yet the lord ſhall not have the ward 
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of the heir of the feoffir. Br. Avowry, pl. 15. cites 34 H. 6. 46. | 
per Moyle. | | | 
1 (F) What Eſtate will draw a Wardſhip for a C:/- 
7 lateral Reſpect. þ 
4 | t 
bt f LI. 1 F a man leaſe for "i and die, his heir ſhall be in ward, as v 
5 = to his body; for the reverſion is held of the lord. 28 E. ſ: 
þ# 4395.) 1 
|: [ 1 64 ] [ 2. So if a man gives in tail, and afterwards dies, his heir ſhall p. 
5 | be in ward, as to his body; for the donor is tenant to the " 
i led, } | © | 5 0 
#4 (G) Wardſhip by Priority. What ſhall be ſaid pl 
1 7 w a 4 tlie 
; 5 | Priority. | he. 
+ [I. IF a man purchaſe land, which is held by knight's ſervice, for 
b of one lord, and afterwards purchaſe other land held of 5 
6 another lord by knight's ſervice, he holds by priority of him, / 
4 whom the land, which he firſt bought was held : for the priority 
4 goes. according to the purchaſe of the tenancy, and not accord- th 
A ing to the creation of the tznure, Fitz. Na. 142. f. 29 E. 3. 46. b. a 
4 28 E. 3. ſtatute of wards and reliefs, ] | 
'Y ; J 2. And 
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[ 2. And ſo is the law of Scotland. Skene Regiam Majeſtatem. 
56, b. verſ. 2. ] 

[ 3. If the grandfather be ſeiſed of divers lands Hollen by ſer- 
vice of chivalry of divers lords, and eech the father , the land 
ſolder of % A. who: is one of the lords, and afterwards dies, by 
which the lands holden of the other lords, deſcend to the father, 
and . afterwards the father dies, the ſon ſhall be in ward to A. 
for his body; for the father held by pri tority of him by force of 
E. my and not of the others by force of deſcent. 30 

3. 7 

4. Tt a man hold lands of 0 divers lords, and dies, his heir ſhall — 
be in * ward for his b-dy to him of whom he holds by priority. Fol. 37. 
44 E. 3. 15. Da. 1. Caniſtry 35.7 1 H. 4. 2 b. 7 H. 4. 9 Lord 
Fitz, Nat. 142. f. 10, H. 6. 18 b. } 11 1 017 E. 3 en 
18 K 2 . . 5. 2 "AN A. Action on the ſtatute Garde, pl. 
23 D. 28 H. 8. II. 42. Britton.” fo. 169. b. Weſtm. 2. cap. 16. ] 397; : 


. I. CC But 
if the lord by priority will not take him, the lord by po oſteriority cannot take him. Er. Garde, 
pl. Ste Cites 24 E. 3. 55. 


[ 5. Wich this the law of Scotiand agrees. Skene Regiam Ma- 
jeſtatem. $6 U verl. 1. 

[ 6. But he ſhall have only the land held of himſelf in ward. 

1 4-29. 

[ 7- C gue uſe of land hcl. 12 friarith, and of other land held 
Ly pojtert 105 ef fore the en 7 H. 8. made a fer fment « of both to 
the 1% of hin,; the priority al hold in uſe as it was before in 
the land, and there ſhall not be an equality; becauſe the firſt uſe 
continued unus & idem uſus. D. 28 H. 8. 11. 43. between Ld. 

Roos and Cunit: able, aQjudge. } 

{ d. If there be % mejne and tenant, and the ms ſue holds by If I hold of 
priority, and the tenart in a writ of meine farejudges the meſne, © 15 IF 71 
by which the meſnalty is extinct, 2% the tenant hols of the lord, {hn 
by the fame ſervices, by which the meine betore held; in this call by potteri- 
the tenant ſhall hold by . priority; becaule the at. Weſtm. 2. Poole 
which gives the ſorejudger, provis des that he ſhall hold by the 7, , 
ſame ſervices and cuttoms, and in fuck a manner as may be done prime in 


fit 26 prejudicio alterits, but this will be a prcjudice to the lord F june; 
lob The 

Ogg if he ſhould loſe this benefit. Co. Magna Charta. 392.] „„ ee. 
rerity (ball have the ward; for he has held! urger we mm than of the lord Paramoun it, of wi my e 
he lu the 0 wa land by the for-1udoer ; per Shar, q' 75 non fuit negatum; for where th ini ey 
ſloc s nt uin, ut ante, [rin Ys 45 1 re, | came 165 th. Frei ger, Or where the 3 Y 35-0 = 

in WH. cl » {ur cue n 71, aid for nth r part nt: Lore thus mav alter and Cirinoe pri Frites 11470 

} 5 4 , ; * 1 

PO ſteric TT / for now be holds tle new? of anatber 405 d. Qi':0d nota diverſity inde bene. Br Gas. * 
pl. 117, C:teS 33 E. 2. and Fitzh. Gard. 12.— Bit F. N B. 143. (F) (234). If 1 do forejudge 


the meſiue of whom I hold by priority, &c. yet 1 ſhall hold by priority of the lord paramor int as 1 
held of the meſne before, &c.— Rut ibid. 334 in the notes there (b) this is deinsd 10 be law; 
for when I forejudge the meſne, the ſervices due to the me . ty are gone, and I am become 
tenant to the lord de novo, ſo that I ſhall told of the lord by the ſervices of the metne ; - wher e- 
fore if I ought to hold 1 in chivalry, * and ſo it is agreed, that &y the forej ug r I am naw tenant to the 


lot d paramount / 5 poſterior ity ; cites 11 E. 3. Garde, 115. and the caſe above 33 E. 3. Gat 8 12. 


[ 9. This priority holds not againſt the king, for he hall have * 165] 
the ward of the body, though the tenant holds of him by poſte- Aman . Id 
riority. 12 H. 4. 25. Fitz, Na. 142. f. 14 H. 4. 9 b. 21 E. 3. 114.1 by 

5 O 3 : | 51. b. (1101 ity, 
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and of ano- gr, b. 24 E. 3. 31 b. Skene Regiam Majeſtatem $7. verſ. * 


ther by 
£ — AC gly. 
poſteriori- nn 
ty, and the fre en Nr Ct aſed th: maus ef which the tenant be ed by poſe io rity, a _—- 1? fo the Fine 
in foe, and to ef? rain of term for life, remainder to the prince in fee ; ecnant died, his heir 


within Ie i t! ne 1 ond 5 priority leiſed the ward, and the queen Ri ER of ward; and per 
Green, and the opinion there, thaugh the queen be a > ge ct, yet the priority of the Jefendant is 
gone a! Wd determined ; for. „ c puch e f the ting i i fee, the priority of ever 57 lub; ccc 15 ext! zt, 
and when it 15 extinct, it cannot revive ag: 11ſt any tublect who ſhall have the manor after - 
quod nota; for a thing extinct cannot revive. Br. Garde, pl. 38. cites 24 E. 3. 65. 


[ 19. But the alienee of the king of ſuch ſeigniory, by poſterio- 


rity ſhall not have the ward of the body, becauſe tne prerogative 


palles not by grant. 14 H. 4. 9. b.] 


*Br.Garde, [II. So if the king alien the ſeigniory by poſteriority to the 


1 prince of IWales as duke of Cornwall, and his heirs kings of 
natur. | © England, he ſhall not have the prerogativg for he is only as a 
common - perſon, Dubitatur. * 21 E. 3. 41. b. Contra Dod. 
' | Nobility 8. Contra Stamford Prerogative 11. 
_ Garde, [ 12. But if the K. has a ward, and grants it over during his 
1 ert y with fees and advowſons, and one holds by polte i- 
ority of the ans dics, his heir being within age; ; the grantee of 
the Rd ſhall have the ward, bec aute of wards by the Preroga- 
tive, becauſe he has it in right of the king (for the king COnt- 
nues guardian and livery oug Iht to be ſucd, and lo the king par- 
takes of the benefit.) 12 H. 4. 18. b. 25. by the juſtices. } 

[ T3. If the guardian by priority never ſeijes the body of the 
ward, yet the guardian by poſte riority, thou Th he ſeize him, _ 
not have the value of his marriage at fill age; for he hath no mor 
cauſe than any ſtranger; for this belongs to the guardian by 
priority. 44 E. 3. 1 5 b. Curia. 2 E. 2. Action on the ſtat. 23. 
admit. 7 E. 2. Action on the ſtatute 32. 

D 14. If the ing grants a ſeigniory in capite to the queen for 
her life, and afterv/a rds a ward ha appens, the queen ſhall have 
prerogative as the King himſelf would have had for the reverſion, 

which is in the crown. Stamford Prerogative, 10. b. 5 E. 3. 4. 

[ 15. If a man holds land in Ireland of a lord there priority, 
and other land in England of another lord here by poſteriority, and 
dies in England, his heir being here, and ſeiſed friſt by the lord 
here, yet the priority {hall | hol, and he ſhall be in ward to the 
lord in Ireland by the priority. MI. 7 E. 1. 6. Rot. 120. 

16. If the hid by priority grants his ſeigniory to a flranger, and 
the tenant attorns, t this grantee ſhall have advantage of the priority, 
as well as the heir of the grantor ſhoujd have it, it it was de- 
ſcended to him; for the grant of the lord does not make alteration of 
the priority. Cinira © the grant of the t: —_— as appears ſupra z 
quod nota, by judgment in Fitzh. Gard. 2. Br. Garde, pl. 116. 
Cites 2 E. 2. and 3 E. 3. Fitzh, Gard. _ and there temp. E. I. 
134. acc. 

Bu the n- 17. If land deſcend to the ſon of the part of his father, which 1s 
3 held in chivalry, and other land deſcend to him from his mother, 
6 AC ge, held of another lord in chivalry, the lord of the priority ſhall have the 
rity; 4, it ward of the body, ang every lord ſhall have the ward of the land 
he makes a held of him; but if he holds any of the. king in chivalry, there ne 


jeofment of priority 


[ Guardian and] Uatd. 4 *166 


pr ty ſhall Leld for the body, * but the king ſhall have it if he holds Beth, and re- 
oft him in capite, or otherwife. Br. Garde, pl. 115. cites Old bee 
Nat. Bre. Hi that 


ie was 
held by pefimigrity, and after retakes that winch was held in Priority, there that which was 
potteriority thall now be priority; 64 if he retakes eſtate of bb all of one and the ſame time, and 
dies, his heir within age, there he who fiſt gets the ward thall retain him. Ibid. 


18. And 20 E. 3. Land held ef the earl of IFarwick deſcended And the 
fo an infant within age, by which he ſeiſed the ward by chivalry, er 
and after ether land held of the king in capite deſcended to oo yer wed 
heir, a and yet the earl retained the "ward; becauſe it was a chattel which de- 


Deſted in hi m before the title of tie king; and the king ſhall have ſcend-ſepa- 


S i } 
only the ward of the land held of him. Ibid. v1 rao 
ther by ſeveral anceſtors ; for the pri: ry and poſterior ity docs not come in debate but where Cath d. ſcend by : 
one ind the ſame anceſtor, and one ard He 7 ic vine; contra, where it deſcends by ſeveral anceſtors, 
and at ſevera! times. Br. G. arde, - 115. cites Old Nat. Bre. 


19. If a man / n acres 7 * the fi 17, and tws acres of a com- Br. Tra- 
mon per jon, and t a to the heir general, and the other tws vor ſe de 
the þ ; 2 4 heir in berough engliſh, << Pl 
to the heir male ly tab r to the youngeſt as heir in borough engliſh, 35. cites 2 
which is found by office according to the truth, the king ſhall E. 4. 18. but 
not have the land tziled or borou izh engliſh; for the ſtatute of it ſhould be 
12 E. 4 18. 
prerogativa regis 1. quod Rex habebit cults: &c. is not in- 
tended but where one is hair to both lands; and there the other 
ſhall have ouſter le main cum cxitibus. Br. Garde, pl. 95. cites 
12 Ex, 4 $$. | 


(II) Without Priority to diverſe. Eęuality. Fol. 38. 


1. HE RE there is no priority of tenure, but the tenant cn 
comes to the land helden of {everal lords by one feoff- 


nit, he who ff feijes the ward ſhall have „„ 44 E--3- x5. 


+. 3. 40. b. Britton fo. 169. b. 


2. So if the ward holds of them by equality of feoffment, 
thou, 7h it was by ſcveral Je. ents, yet ne Wi ho firſt ſeiſes him ſhall 
have him. 10 fl. 6. 18. b. 18 E. 3. 29. 

[ 2. If the ing comes to à ſeigniory, of w nich the tenant holds 5 
Pale. tority ; the pokert ority is extinct oy this, and ſhall not be re 


vived, though As king grants his ſcigniory over. (It ſeems that 


tuen it ſhall be held by equality.) 24 E. 3.7 


(I) What Perſon ſhall be in Ward zu reſpect of ht 


E gate. 


tenant be 
| 

Lit, 70. b « | ditle tec ond 

dies, 1 ſha! i ave the ward of luis heir; and if the dj iſleiſor dies, I ſhall have the ward of his heir 

alſo, if they are within age; per Fincham, Which was denied. Br. Garde, pl. 42. citzs 


O4 C 2. Ihe 


11. TY heir 0 di eiſer ſhall be in ward. 48 E. 3. 8. b. Co. If my very | 
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+ 166 E uardian and] Tard, 
®Br.Garde, [ 2. The heir F the difſeiſee ſhall be in ward. 9 H. 4, 5. 17 E. 


IS: Ones 3. 64. Co. Litt. 76. b. Contra * 7 H. 4. 12. 


S. To but | 

Brooke refers to Tit. Eſcheate. Ibid. Where he ſays there are three caſes, that the riaht may 
eicteat; as if the diſſeiſee dies without heir, the lord may enter for the eſcheat, which, he ſays, 
Proves that the tenant remains tenant to the avowry, and conſequently his heir ſhall! be in ward. 
See Br. Eici-eat, pl. 5. S. P. But if the dufſeiſor dice, or aliens, the lord caunot cuter 
upon the heir. cites 7 H. 4. 17. | 


[ 16 7 ] [ 3. If difſeifor die ſciſed, his heir being within age, by which he 
is in ward, and afterwards diſſeiſee dies, his heir being within age, 
he ſhall not be in ward; becauſe by the deſcent to the heir of the 
diſſeiſor, he is tenant to the lord. ] | 

4. If tenant in tail be attainted of felony or treaſon, yet his 
iſſue thall be in ward; for this deſcends to the ifſuc per Formam 
Doni. 7 H. 4. 33. Co. 8. Digbie 166. ] C | 
S. P. Br. [ 5. If the tenant makes feoitment on condition, and the feoffor 


Garde. pl. dies, and afterwards it is broken, and the heir of the feoffor, 


S. cites 3 3 NE . 
3 3. 37. 39 being within age, enter for the condition broken, he ſhall be in ward, 
becauſe the condition reſtores hini to the E in nature of a de- 
Lit. 76. b.] | 
Br. Dif- [ 6. So if the heir recover in a * dum non fuit compos mentis, or 
cent, pl. 67. 72 7 a 3 . 
cizes S. C. formedin' in deſcender or remainder, he ſhall be in ward; for here 
a right deſcended to him, and then he is reſtored alſo to the 
poſſeiſion, and being within age he ſhall be in ward. Co. 
Litt. 76. b.] | : 
Se where a | 7, So if there be tenant in tail remainder in fee, and the 
10 Ss tenant in tail makes feoffment in fee, and dies, and feoffee enteoffs 
[to one; the iſſue in tail within age, by which he is renutted, he ſhall be 
who diſ= in ward. Co. Litt. 76. b.] | 
continues | 
in fee, and the tenant in tail dies, his heir within age, he ſhall he in ward, and yet there is 
tenure; per Filot. But per Fincham, there is a tenure, notwithſtanding the diſcontmuance- 
Br. Garde, pl. 42. cites 15 F. 4. 10. The diſcontinuee is tenant in poſſeſſion, and writ of 
ward lies of his heir; but the heir in tail is tenant in light. Br. Avowry, pl. 31. cites 


48 E. 3. 8. 


7 
i (5 


[ 8. If A. gives land 2 B. in tail, and B. makes ferffment in fee, 
and dies, his ittue being within age, he ſhall be in ward to the 
donor; becauſe he is tenant in right to him, and feottee is not 
tenant in deed to him, for he cannot avow upon him. Co. Litt. 
77. 4 H. 6. 21. quere. 21 E. 3. 58. in caſe of the king. 

[ 9. But Fg there be tenant in tail, remainder in fee, and the 
tenant in tail makes ferffinent in fee, and dies, his iſſue being within 
age, he ſhall not be in ward to the lord; becauſe the feottce is te- 
nant in deed to him, and he may avow upon him, and there is no 
priority between the lord and the iſſue, the gift being made by 
another, and not by the lord. Contra Co. Litt. 76. b.] 

[ 10. The heir of the ferffee of tenant in tail ſhall not be in 
ward to the donor, but to the {ord paramount, becauſe he is tenant 
in deed to him. Co. Litt. 77. Contra 48 E. 3. 3. 8. b.] 

11. All lands in gave ind are held in ſocage, and not in chivalry, 
and therefore the heir ſhall not be in ward for theſe Jands. Br. 


Garde, pl. 92. cites 9 E. 3. & Fitzh. Preſcription, 63. 
| | 12. Ejlate 


ats 


remainder to the right hears of the jfooffor, the fraſfon died, and M. 


never out of the feoffor. Br. Garde, pl. 93. cites P. 32. H. 8. 


[Guardian and] Ward, 167 


12. Eſtate was made by fine to A. B. for term of life, the remain- 
der to C. and D. his feme in tail, the remainder to the right heirs 
of the baron, to hold of the chief lord; the baron and feme have 1ſſue 
and die, and after the tenant for life dies; the lord ſhall have the 
ward of the iſſue; for though he is the firſt in whom the land 
veſted, yet it veſted in him by deſcent of the remainder, and there- 
fore he 1s no purchaſor, and ſo he ſhall be in ward, Br. Garde, pl. 
51. cites 24 . IS | 
13. If a man Yeajes for life, the remainder over in fee, and he in Bu if a 
remainder dies, his heir within age, his heir ſhall not be in ward; man {aſs 
but contra if the tenant for life, who was tenant to the lord, dies; 2 * 
for there the heir has the remainder and land by deſcent. Quod ee, 


vide in the writ of ejectment of ward in Old Nat, Brev. Br. and 
che heir 


* I 
Garde, pl. 11 | 

« 5 Þ 3. 5 within age, 
b- Pall be tn wr {inthe lf: of the tenant for Ii f for he in rc vertan is immediat tenaut. Contra of him 
in reminder lit ing the tenant for life. Br. Garde, pl. 113, cites Old Nat. Breu. 


14. If the father 4 leaſed to his ſon for life and died, and the Br. Eſtate, 
fee had drjcended to , lo that the franktenement was extinct, LO 
yet he * inould not be in ward; becauſe he had the prſſeſſion by pigot and 
purchaſe. Br. Garde, pl. 53. cites 9 E. 4. 18. Choke. 

15. It the Heir within age recovers by writ of entry fur di ſciſen, *[1 6 61 


he ſhall be in ward; for he is as if his anceſtor had died ſeiſed, and 
he 75s in by deſcent; and the ſame law if the heir within age reco- 
vers by writ of coſinage. Br. Garde, pl. 42. Cites 15 E. 4. 10. 
per Browne. | | : 

16. If the Aing's tenant aliens in fee without licence and dies, his 
Iſſue within age, yet he ſhall nat be in ward; becauſe nothing is 
deſcended to him. Br. Garde, pl. 85. cites 26 H. 8. 

17. A man made a feoffment before the ſtatute of executing of And the 
uſes to the uſe of himſelf for life, the remainder te WW. in tail, the erer e 
died tuithout i//ue, the right heir of the feottor within age, he ſhall 55 
be in ward for the fee deſcended; for the uſe of the fee ſimple was Fo 7 9 
e rin? 
her 5 of the 
7 ray here a man makes a f-nfment in fer, 


dono,, the fee is not out of him. Thid. 


p*, , ' —  5* - . . . , 
* u Condition 01 re-enferlf | m, and the cee pines ty te frotfor for Ii, the remainder Der in tal, de 
renaindr to the igt Ferrs of the fcoffor ; for there the fee and the »/: of it Twas out of to: fegffor, and 
therefore in ſuch cafe he has a remainder and nt a rever/ions Ibid. 


18, Tenant by knight's ſervice makes a pift in tail to hold of 
him by knight's ſervice; the donee dies, his heir within age; the 
donor dies, and his reveriion deſcends upon that heir. Ine heir, as 
to the land, ſhall not be in ward to the lord by knight's ſervice 


for the reverſion only was held of him. Jenk. 267. pl. 78. 


19. A. ſeiſed of lands in fee, by deed and fine ſettled them por It was 
B. his ſon and M. his wife for their lives, remainder to C. the fed at the 
ol 55 . bar, that 
econd ſon of B. in tail, with divers remainders over. A dies, B. micht 
and M. die, by which the lands deſcend to C. an infant. J. S. be a wwd 


intitled himſelf as guardian in ſocage both of the perſon and lands c 
os though he 


of the infant, whom the defendaut detained, Detendant demur- be in by 
5 | red, 


168 


purc hate; 
becauſe 
guardian in 
zocage is to 
have no 
profit, but 
1s 2 Curator. 
enl; to do 
all for the 
ward's 
deneñt; 
and ſo there 
meecs no 
deſcent, as 
25 neceſſary 
in caſe of a 


3 
dini 


17. in S. C. 


[Guardian and] Wiatd, 


red, becauſe where there is no deſcent, there can be no wardſhip; 


for C. is in by purchaſe and not by detcent ; for here is no mention 
of the reverſion in fee, and fo may be intended to be conveyed 
away; and ſhould it be intended to continue in A. after this ſettle- 
ment, yet it cannot be thought to deicend to the ward, becauſe 


it is not ſaid ich was heir; tor though it be ſaid, that the father 


of the ward was fon to A. yet it is not ſaid fon and heir; and of 
that opinion was the whole court in both points; for there Must be 
a decent, otherwiſe there can be 19 wardſbip. And no deicent 
appears here, it not being ſaid, that the reverſion did deſcend, or 
who was heir to A. 2 Mod. 176. Hill. 28 & 29 Car. 2. C. B. 
Quadring v. Downs, | 


J; ; for that being in reſpect of the tenure, the guardian is to have profit. 2 Mod. 


8 
(K) What Perſen ſhall be in Ward. 


L 1. 1 F A. levy a fine executory (as ſur grant and render) to B. 


and his heirs, and he grants and renders this to A. in fee, 

and afterwards A. dies before execution, his heir being within age, he 

ſhall not be in ward; becauſe his anceſtor was never tenant to the 
lord. Co. Litt. 76. b.] | | 

[ 2. If tenant in tail diſcontinue for life, and dies, his heir ſhall 


be in ward to the donor for the privity. 4 H. 6. 21. Quere. 


Contra 48 E. 3. 8. ] 
[ 3- If cefty gue uſe, before the ſtatute 27 H. 8. had died, his heir 
being within age, his heir would have been in ward, by the ſta- 


| tute of 4 H. 7. and if the Heir of the feoſſee had died, his heir being 


See (C) pl. 


within age, he ſhould be alſo in ward by the common law. Co. 
Litt. 76 b.] 


(L) In what Caſes one ſhall be in Ward, for a 

Collateral Reſpect. 
[ I. I F there be lord and feme tenant, and the feme makes froff- 

ment in fee upon condition, and afterwards tak-s the lord 
to baron, and they have iſſue a ſon, and the feme dies, the ſue 
enters for the condition broken, the lord enters into the land as 
guardian in chivalry, and makes his executor and dies: in this 
caſe the executor ſhall have the ward of the land, but not of the 
body; for in judgment of law, the lord had the ward of the body 
as father, and not as guardian; for nature is to be preferred. Co. 


Litt. 84 b.] 


[ 2. A feme tenant takes an alien to baron, and hath iſſue, and 
the feme dies; the iflue ſhall be in ward, and the father ſhall not 
have the cuſtody of him, becauſe in law, he is not his heir apparent. 
Co. Litt. 84 b.] 

(M) What 


[Guardian and] Ward. 


(M) What Act or Thing will bar a Man of the 
Ward. 


[ I. | F my tenant by Knight's ſervice die, his heir being within 
age, and I accept the ſervices of him, (which are afterwards 
due) as of my tenant / full age, 1 cannot afterwards take him for 
my ward; inaſmuch as I have accepted him for my tenant, Temp. 
1 E. 1. Age 119. adjudged. |] | | 
2. If the herd render the land to his ward, as of full age, he 
cannot take him for his ward afterwards, Temps. E. I. Age 119. 
per Berr. ] 
3. The ſon, who v in ward, was a knight in the life of his 
father, and yet was in ward by the death of his father; for it ſeems 


that the ſtatute of magna charta, cap. 3, So nevertheleſs, if the 


heir within age be made a knight, yet the land ſhall remain in the 
hand of the lord till ſal! come to his full age, is intended where 
he is made a knight within age, and in ward after the death of the 
anceſtor, and not where he is made knight in the life of the anceſ- 
tor; for then, by covin of the anceſtor, he may be made kinght in 
the life of the anceſtor to defraud the lord of his ward, which ſhall 
not be ſuffered. And ſo it happened in the cate of SIR ANTHONY 
Brown. 2 E. 6. and ſo fee a diverſity, where he is made knight 
within age in the life of the anceſtor, and where he is made knight 
within age after the death of the ancgſtor. Br. Garde, pl. 42. cites 
15 E. 4. 10. | 


(N) How long a Man ſhall be in Ward. [/r a 
Collateral Reſpect. 


* IE A. the tenant make fee inent in fee to the wſe of B. and 
| his heirs, / A. pays lool. at ſuch a day and place, and 
afterwards B. dies, his heir within age, by which he is in ward; 
if A. pays the 100 l. at the day and place, the lord ſhall loſe the 
ward of the body and land, and ſhall be deveſted of it; for he can- 
not have a more abſolute eſtate in the ward, than the ward hath 
in the land. Co. Litt. 76. b.] | | 

[ 2. If the conuſor of a fine executory die his heir being within 
age; the lord ſhall have the ward of the body and land: but if 
the conuſee enter, this ſhall be deveſted: for the heir of the conuſor 
by this ſhall loſe the land. Co. Litt. 76. b.] 

{ 3. If the Heir of the diſſeiſce be in ward, and afterwards the 
diſſeiſor dies ſeiſed, his heir being within age, by which he is in ward 
allo, yet it ſeems that this ſhall not deveſt the wardſhip of the heir 
of the diſſeiſee, though, by the deſcent to the heir of the diſſeiſor, he 
become tenant to the lord, Dubitatur. Co. Litt. 76 b. ] 


C 4. If 


169 


Br. Garde, 
pl. 121. 
cites S. C. 


Br. Garda 
pl. 72. cites 
S. C. 


[ 170] 


170 [Suardian and] TUlard, 

8. P. Bu: [ 4. If the Hing make his ward within age (after the death of his 
if ſuch heir father) @ Fuight, this puts him out of ward for his land and 
3 body for the time afterwards; for by making him a knight, the 


#7; — 
TEE) SET) 


this will 


king allowed him to be of full age, fo that for the time to come, 
the wardihip is to ceaſe, and . conſequently the profits, and he is to 


. have his livery immediately; but the king is to have the value of 

wardhip. the marriage, and the profits before well received, becauſe they 

Paſch.s were veſted in the king before. Hobait's Reports, 64. 125. 
6K „ 8 ports, 04 3 

Jac. 6 Rep. Puckering's caſe. ] | 

73. b. 74- 


n Sir Drue Drury's caſe. Vid. more of this, 2 Iſt. 11, 12. 


3 Rep. 


37. h. Rat- 


cliff s caſe, 


Should adjudge his age, and that he ſhall be in 


5. J. M. committee of the mayor and aldermen of London. 


brought raviſhment of ward of one W. N. orphan of London, and 
counted upon the cuſtom, and that the mayor, aldermen and chamber- 
lain, ought to make diſpoſition of orphans ar ot their goods and te- 


nements, *till their age, &c. and there it is agreed, that they ſhould 


have the infant and his land 'till his age, and that then they ſhould 
render an account thereof, and that the mayor and the aliermen 

4 ward "till his age 
be adjudged, though he be of the age of 30 years; and if the mayor 
and aldermen delay to adjudge his age, a writ ſhall come to them out 
of the Chancery, commanding them to adjudge. Br. Raviſhment de 


arde, pl. 32. cites 32 E. 3. and Fitzh. Garde, 31. 


(N. 2) Guardian. The ſeveral 55776. 


1. IN the law of England there are three forts of guardianſhip, 


viz. by common law, by ſtatute, and by cit. by the com- 
mon law there are * four forts of guardians, viz. 


But by iſt. Guardian in * chivalry. Co. Litt. 88. b. At common 
| —_ _ law, if tenant by knight ſervice died, his Heir male being under 12 
ters by years of age, the lord ſhould have the land held of him ri twenty- 
knight = ane, and likewiſe the marriage of him, if unmarried at the death of 
— and his anceſtor ; if an heir female and under fourteen and unmarried, 
age in then he had the * wardſhip of the land 'till frexteen, to tender conve- 


capute, (tige, nable marriage to her without diſparagement. Co. Litt. 74. b. 
ther with all 4. 8. 10 8 | | 

charges inci- 75. 2. d. 3 

dent tbereto, as bomape, livery, primer ſciſin, war d/bip, Vc. ] are taken away and are turned into free and 
Common ſoicagion——T his fort of guardianſhip was a ſort of dominion of maſters over ſervants and 
vaſſals, and was introduced among the gotbiet nations to breed them to arms; but, being a great 
burthen upon the people, is fallen now with the tenures. Paſch. 8 Geo. 1. G. Equ. R. 172. E. 


of Shaftſhury v. Shaftſbury.— The taking away the tenures and diſſolution of the court of wards, 


was attempted in parliament, 15 Jac, but without effect. 4 Iuſt. 202. 

*[171] 

The fa- 2dly. Guardian by * nature, as the father is of his eldeſt fon. 
ther ha the Co. Litt. 88. b. Till he comes to the age of twenty-one years, 
wardhipot But that is with reſpect to the cuſtody of the body only. Per Holt 


— pg Ch. J. Trin. 8 Will. 3. Carth. 386. The King v. Thorpe. 


watur 2. But not of his younger children. The true reaſon of which is, tha: 
| | | by 


4 


Hil. 34 


(Guardian and] Card, 171 


by our law they cannot inherit any thing from him. Ibid.— Eliz. 3 
Mod. 224. S. C. Rep. 39. b. 
5 — > Ratcliff's 
caſe.— Of his Heir apparent. Litt. S. 114. — Which words include the daughter ſo long as ſhe 
continues heir apparent. Co. Litt. 84. a. Br. Gard. pl. 6. Reivlved 2 And. 207. Gorge's 
caſe. But not after the birth of a'ſen; for then he is heir apparent and not the daughter. 
Paſch. 40 & 41 Eliz. in the court of wards. 6 Rep. 22. S. C.-— Nor does it extend to any 
0/lateral heir ; for though treſpaſs or raviihment of ward lay for any anceſtor, male or female, 
againſt a ſtranger who tortiouſly takes away an heir apparent, (whether male or female, and 
of what age ſot ver the heir be) yet none but the father could maintain it againſt the guardian in 
chivalry, viz. the lord of whom the land is held in chivalry. Co. Litt. 84. a. 3 Rep. 38. b. 
Ratcliff's caſe. So if the father was tenant by knight ſervice of lands in borough engi/p, he 


ſhould not have the cuſtody of his youngeſt ſon, becauſe it was poſſible he might have a younger. 


Arg. 3 Rep. 38. Ratcliff's caſe. Per Coke, Arg. Mo. 739. Gorge's caſe.—6 Rep. 22. a. 
3. Cs And none can be ſaid to be heir in borough engliſh to bis father ſo long as his father 
lives; per Jones and Croke, J. Hil. 9 Car. Cro. C. 412. Reve v. Malſter.— o if the father be an 
alien, or attainted, he ſhall not have the cuſtody of his ſon, becauſe in the eye of the law, he 


is not his heir apparent. M Litt. 84. b.— i cut propinquus, vix. parers legitimus vel baſtardute . 
he father of a % child, to whom the mother left a good eſtate, 


Fleta. lib. 1. cap. 9 S. 6. 
Was on application to the court, appointed guardian, preferable to others of the mother's rela- 
tions. Mich. 11 Geo. 9 Mod. 116. Ord v. Blacket.— The mother might have the cuſtody of her 
ſon or daughter heir apparent agazn/z a d-forcer, but not againſt a guardian in chivalry, as the 
father ſhould. F. N. B. (GG) in Notis. at (c) cites 9 E. 4. 53. and 3 Rep. 38. b. Ratcliff's 
caſe.— Co. Litt. 84. b. of | | 

If a perſon had a double title to the cuſtody of his ſon, the one as lord the other as father; 
yet in judgment of law, he ſhould have it as father; for that title was immediately veſted in him 
by the birth of a ſon, and, being in reſpect of nature, was pri to any wardſhip in reſpect of fignicryg 
and is inſeparable from his perſon, and therefore cam? be waved in order to claim the cuſtody 
dy the other title of lord. Co. Litt. 84. b. 3 Rep. 39. 


3dly, Guardian in * focage is where tenant in ſocage dies, his Vid. (o) 
iſſue, whether male or female, (or if no iſſue, his brother or couſin) 
being under the age of fourteen; the next of the blood, to whom the 
inheritance cannot deſcend, ſhall have the wardſhip of the land and 
body, ti the age of fourteen years. Co. Litt. 87. b. S. 123. 

4thly, Guardian by * nurture. Co. Litt. 88. b. Such guar- Br. Gar- 
dian may be, though no land deſcends, whereas guardian, in ſocage ee dg 
muſt be where land in ſocage deſcends. And ſuch guardian hath __»x,;z 
nothing but the governance of the child. Br. Gard. pl. 70. cites can be 


8 "IF, guardian 


| | by nurture 
but the father cr mother. But ſuch guardian may deliver the infant to another for education, an d 
take him bark when he pleaſes. And though he grants over the ward, vet he may retake him : 
per 4 J. But per 2 J. the grant is good againſt the guardian; yet the infant may choofe whether 
he will ſtay with the grantee. Br. Gard. pl. 70. cites 8 E. 4. 5,— This guardianſhip con- 
tinues / the age of diſcretion, viz. 14 yours, Whether the infant be male or female. Ibid. 


2. By the ſtatute * 4 & 5 Ph. M. a guardianſhip is appointed of ; It was 
female children, in two manners; either of the þ father or mother — 
without aſſignation, or of any other to whom the father ſhall appoint words F. 
the cuſtody, either by laſt will, or by any act in his life time. Co, t4-r _—_ 

- | th.r ma 
Litt. 88. b. | | Sir ee 
father or mother after the death of the father, which is well expounded by the clauſe ſubſequent. 
3 Rep. 59. a. Hill. 34 Eliz. B. R. in Ratcliff's caſe. 


3. By the cuſtom of the city of London, the mayor and alder- [ I72 ] 
men of the = have the cuſtody of orphans, and their committee 
ſhall have ravi 


So in other 
ment of ward. 4 Inſt. 248. Cities and 
: boroughs. Co. Litt. 88. b. 


N. 3) Ihe 


— I 
— rn rr nn rn Cn "IE 
1 SESIIER * 


; 1 [Guardian and] Ward. 


(N. 3) ho may be appointed Guardian, and by 
whom, and what ſhall be an Appointment within 
12 Car. 2. cap. 24. 


1 _ 1. 12 Car. 2. E. NAC TS that where any perſon hath, or 
Satute ic 1» (dp. 24. S. 8. ſhall have any child or children under the age 
priviles: the of twenty-one years and not married at the time of his death, it jhall 
Father be lawful for the * father of ſuch child or children, whether born at 
Wainſt e im- of the death of the father, or at any time in ventre Ja mere, or 


nieht to tohether the father be + within the age of twenty-one or of full age | 


right to 
—_ o_ by deed executed in his life time, or by will: writing in the pre- 
Bd ſence of two or more witneſſes, in ſuch manner, and from time to time 


eee 4s be ſhall think fit, to} dilpoſe of the cuſtedy and tuition of ſuch child 


but leaves 
1 3 of or children, till the age of ** twenty-one years, or ++ any deſler 
Ihe, = © time, to any perſon in poſſeſſion or remainde Mer than 4 f popiſh 
in ſocage; recuſants. | 

per Vaug- S. 10. Provided that this at ſhall not extend to alter or prejudice 
Fra. the cujtom of the city of London, or of any other city or town cr- 
16 Car. 2, porate, or of the toten of Berwick upon Tweed, concerning orphans, 
6: 5 er to diſcharge any apprentice from his apprenticeſhip. | | 

augh. 17 
in caſe of Bedel v. Conſtable.— Ihe words of the act authorize only the father to appoint a guar- 
Gian, and therefore though the n has the fame concern for her heir as the father, yet the 
cannot by the act name a guardian. Ibid. And as by the words of the ſtatute, the fatlier only 
can 2ppoint a guardian, fo the gurra:2r appointed by him cant appoint another guurdiun; for it is 
2 perſonal trutt and not aſſignable, any more than © guardianſhip in ſocage. Beſides the father 
is reſtraiued from giving it to a papitt, but if transferrable by him whom the father appoints, 
xt may come to a papiſt, againſt tiie meaning of the act. Vaugh. 179, 180.— rin. 9 Geo. In 
Canc. 9 Mod. 42. Reynolds v. Lady Tenham—cites Duke ot Beauford's caſe.—Mich. 29 Car. 2. 
2 Ch. caſes 237. Foſter v. Den:iton.—Qq Guardian in ſocage granted the wardthip tu a flranger, 
and that grant aw:rded good. F. N. B. 143. (P.) 

At common law 6-f-re the aft, the fun, tenant in ſocage, cid mr diſpoſe of the cuſtody of 
his heir ; for the law gave it to the next of Kin, to whom the land could not deſcend, and the father 
had not ſuch an intereſt in it as to grant it over, but it was inſeparably annexcd to his perſon. 
Per Vaughan Ch. |. Vaugh. 173, 189.—cites Ld, Bray's caſe.— At common law the father 
could not appoint a guardian, whether tenant in chivalry or in ſocage. Paich, 8 Geo. 1. G. Equ. 
R. 176. E. of Shafts{bury v. Shaftibury. | 

+ By this ſtatute, tenant in ſacage, under age, may grant the cuſtody of his heir, but he cannet 
demiſe or deviſe his land in truff for bim directly; for then the land would (as in other cafes of leafes 
for years) go to the repreſentative of the father's nominee, and conſequently the truſt follow 
the land. Bur yet he may do it obliquely ; for by appointing the cuſtody, the land follows as an 
incident given by the law to attend it, not as an intereſt deviſed or demiſed by the party. A where 
there is land belonging to an office, it ſhall paſs as incident by grant of the office without livery, 
becauſe the office is the principal, and the land but pertaining to it; per Vaughan Ch. J. Vaugh. 
178. in caſe of Bedel v. Conitable. | 

t A guardianſhip was given by the infant's father % J. S. by deed and to the mother by ill, 
The will is a revocation of the deed. Mich. 29 Car. 2. Fin. Rep. 323. E. of Shaftibury & al. 
v. Lady Hannam, The {pi itual cart cannot prove a will concerning the guardianſhip of a child, 
being a thing conuſable here, and to be judged whether it be deviſed purſuant to the ſtatute, 
and a prohibition was granted. Paſch. 24 Car. 2. B. R. Vent. 207. Lady Cheſter's caſe. 

A man ſaid on his death bed that be rxpiited hi: father would take care to ſee his, (meaning 
the dying man's) child educatid a preteſtant. This was held a good appointment to make the grand- 
father guardian, In Dom” Pro. 1. Trin. 9 Geo. 9g Mod. 42. Lady Tenhbam's caſe. If the father 
deviſes his /and to FJ. S. daring the min ity of 11: ſon and heir, in tuft for him, and for bis maintenance 
and education, ill he be of age, this is no deviſe of the cuſtody within this ſtatute; per Vaughan 
Ch. J. Vaugh. 184. in cafe of Bedel v. Conſtable. And as a leaſe deviſed ſhall not operate 


into a cuſtody, ſo the clay deviſed tha!l ww! e into a leaſe, Ibid. 5 6 11 
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22 The guardianſhip at common law, before the ſtatute, was only bo the axe of 14. Vaugh. 
279.—Co. Litt. 89. a. Ey cuſtom of Kent now, and by the old common law, it was till 


15. Robinſon of Gav. 185 | 
+ + If one deviſes the cuſtody of his heir apparent to J. S. and ns ne is mentioned, yet it is @ 
” rd a wile. of the cuſtody within the act, if tbe heir be under f urteen at the death of tlie father. 
Becauſe by the deviſe, the modus habendi cuſtodiam is changed only as to the perſon, and left 
* the ſame as to the time. Zu; if the heir be above fourteen, then the deviſe is void for the uncer- 
tiny, For the act did not intend every heir ſhould be in cuſtody *till twenty-one, but o long 
4s the father appoints not exceeding that time, and if he appoints no time, there is no cuſtody 
deviſed; for if the father miglit intend as well any time under that, there is no reaſon to ſav, he 
2aly intended that; per Vaugh, Ch. J. Vaugh. 184, 18 5. in caſe of Bedel v. Conſtable. | 
+7 Tue guardian appointed was ſ«rz-/fed tobe a papiſt, and to intend the removing the infant 
out of the Kingdom. It was therefore decreed, that the infant ſhould continue with her ' till 
ſuch a time; by which time ſhe was to produce a certificite of her having received the ſacra- 
ment, and to enter into a rvgz:2:rce of 1c09 l. not wiltingly to permit the infant to be e 
bey-n jexr, nor to be marid without leave of the court, and then to be protected. Mich. 29 
Car. 2. Fin. R. 323. E. of Shattſbury & al. v. Hannam. 
Where the law e ſhall de truſted, as in the ſeveral gear di 27 fart ; at common !2w, the 
truſt eanret be refuſed; but Where the party names the truſtee, as ander the ſlatute, it may be re- 


fuſed; per Vaughan Ch. J. Vaugh. 182. Bedel v. Conſtable. ol I 73] 


(N. 4.) Guards. Vo ſhall be 1 pen the Death, 
&c. of the former. 


| IF tenant of a biſhop dies, his heir within age, and the bi/ſhos 
dies beſare 'ſeiſure, the ſucceſſor may ſciſe hin, and after have 
writ of raviſhment of ward of him, if any takes him. And it was 
ſaid by ſome, that the ſucceſſor may have writ of ward of him; 
quod quære. Br. Raviſhment de Gard. pl. 7. cites 2 H. 4. 19. 

2. Where the king is poſſeſſed of land in ward, and dies, it Shall 
deſcend to the new king, and not to the executor. Br. Livery, pl. 
16. cites 7 H. 4. 41. 

3. Raviſhment of ward was brought by executors, where the 
teftatcr was pſſeſſed, and the detendant ravithed him. The defen- 
dant ſaid, that he heid in ſecage, and not in chivalry, aud he 
took him for cauſe of nurture, and it was found for the plaintiff, to 
the damage of 2007, It was debated twhether the heir ſhall have 
the ward or the executors ; for the ſtatute of J/*Aminſter 2. 35. 
which gives the writ of rauviſhment of ward, enaets that if the 
plaintiff die before the plea determined, if the right belong to him by 
reaſon of his proper fee, the pica ſhall be reſummoned at the ſuit of the 
heir of the plaintiff, and the plea fhall paſs in due order. But the 
teſtator took action, therefore no reſummons can be ſued, where- 
fore it was awarded that the parties ſhould recover their daraages, &c. 
and Hill ſaid, that the makers of the ſtatute were not apprized 
in the law. The reaſon ſeems to be, becauſe a ward is @ chatten, 
and appertains to the executors. And raviſhment of ward lies 
without actual ſeiſin of the heir; for it is tranſitory, &c. Br. 
Raviſhment de Garde, pl. 12. cites 11 H. 4. 54. 

4. But it is ſaid elſewhere, that the heir never ſhall have the 
ward fallen in the time of the anceſtor, unleſs the anceſter tos a writ 
of r1ght of ward in his life; for this is a real action, which may 
deſcend ; and the anceſtor was out of poſleſſion. Br. Ravithment 


de Gard, pl. 12. cites 11 H. 4. 54. 
1 3 5. On 


Pl. C. 294 2. 
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2 Wms's 5. On the death of guardian in * ſocage, his executors ſhall not 


Rep 121. have the guadianſhip. Mich, 7 & 8 Eliz. B. R. Pl. C. 293. b. 
Per Locds Oſborn v. Carden and Joye. | 


Commiſ- | 
Koners. Hill 1922. in caſe of Eyre Lady Shaft ſbury. Fo of guardianſhip by mature, it 
being inſeparable from the perſon. Hill. :4 Eliz. 3 Rep. 29. a. Ratclift's cafe. Mich. 7 jacs, 
B. R. Cro. |. 99. Shoplane v. Roydler. 2 luſt. 260. Co. Lit. 90. a,-—lt deter- 
mines with the death of the guardian, there being an ipli¹ꝗiM condition, viz. if be live ſ long. It is 
not in it's nature teſtamentary, as it cannot pay debts or legacies, nor 1s accountable for to the 
ordinary, as inte ſtates goods are, And though it is an ere, it is joined with bes il? for bis ward, 
and vt for bim, which it muſt be in order to be transferrable, or go to executors, And if trant- 
miſſible to executors or adminiſtrators, it may by th: means come to a papiſt, againſt the meaning of 
the ſtatute 12 Car. 2. 24. which prohibits the father from giving it to luch a one; per Vaughan 
Ch. J. Trin. 16 Car. 2. C. B. Vaugh. 180, &c. Bedel v. Conttable. Nor can it be hh, feed 
by outlawry or attainder. Co. Litt. 84. b.——Br. Gard, l. 6. For it 's annexed to the 
perſon. Trin. 1 ſac. C. B. Ow. 115. Shopland v. Radien. 3 Rep. 39. And the guar- 
dian has it not to his own ufe, but to the uſe of the heir. Co. Litt. 88. be — Who by 
this means ſhould loſe the account. Cro. J. 99.— And the hip :s in reſpect of the 
preſumed ral affection, which will not hold in the caſe of the Wing or an executor. Pl. C. 
293. b. 264. ——Ycet if the er be attainted, he ſhall not have the cuſtody of his ſon. Co. 
Litt. 84. b. 
*[174] 
S.P. Trin. 6. A. ſurrendered to the lord, to the inET*that the lord ſhould 
$7 5 2- grant back again to him for life, remainder to his wife till his ſon 
ON. 25%s . * * p . a 
Where the came to twenty-one, remainder to the ſon in tail, the remainder to 
Keeping wife for life, remainder over. Before the grant was made A. died; 
E _ then the lord granted as above. Afterwards the feme took baron 
10N O z e . . f — = 
infant was and died inte/tate. I he baron kept poſſeſſion. The lord granted 
hkewife the lands during the nonage to the adminiſtrator of the wife, who 
3 1 entered upon the baron; but his entry was adjudged unlawtul ; 
ue ats for the wife's intereſt, being a term, by the death of the wife veſted 


the court * . 
held in the baron by the law of the land, unleſs a particular cuſtom be 


clearly,that pleaded to the contrary. But otherwiſe it would have been, if the 


= wife had been only a guardian or prochein amy of the land. Hill. 


to her own 8 Eliz. Dy. 251. a. pl. 90. Anon. 


uſe, it ac- 
crues to the huſband, And the keeping and education of the infant is vt of /uc4 particular privityy 


but it may be pes ſormed effectally by another, Balder v. Blackborne. Hutt, 36. S. C.— 
Brownl. 79. S. C. If a woman guardian in ſocage takes huſband, the bu/bard ſhall net be 
guardian in ſocage «ft:r the death of the wife. Mich. 30 & 31 Eliz. Ow. 4<. Willis v. Whitewood. 

Becauſe the wife had the guardianſhip en auter doit, in right of the heir. 
F. N. B. 142. (I) Contra; for it is a chattel we/tcd in bim. | 


Co. Litt. $g. a. 


« 


Ben!. 82. 7. The lord Bray granted the cuſtady, rule, order, government 
S. S. MG. and marriage of his ſon and heir apparent t A. B. C. and D. and 
25.C. alſo levied a fine of certain lands, to hold to them, and the ſurvi- 
cited Poph. dor of them and their aſſigns, till his age Ka twenty-one, for the 
IR: maintenance of him, and ſuch wife as he ſhould marry by their 
Lo per- appointment, remainder to his ſaid ſon, &c. A. died before the ap- 
ions are pointment of any marriage, and it was held by three judges, that 
eee there could be * no ſurvivenſbip; and that t by the death of A. 
— the authority of the reſt was determined. But two judges contra, 
of the held that an — paſted to them, which therefore ſurvived. 
y. 


— = Mich. 2 & 3 Eliz. 189, Lord Bray's caſe. 


& M, and one of them dies, it will not ſurvive, it being a nak-d authority, to a ſpecial purpoſe» 
viz. to make the raviſher criminal. Hut a teſtamentary guardian under 12 Car. 2. 24. has not 


a naked authority, but, being made after the manner of a guardian in ſocage, has an om 
M lich, 
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Which, though it be neither aſſignable nor transferrable, is vet ſuch an intereſt as ſhall Þ ſurvive. 
G. Equ. R. 176, 177. Paſch. 8 Gen. E. of Shaftſbury v. Shaftfbury. And, were it an autho- 
rity only, it muſt be conſtrued ji and ſevern/, elſe the more guardians are appomred for 
the ſecurity of an infant, the leſs ſecure he wovld be; becauſe pon the death of any one of 
them the guardianſhip would be at an end. bid. 175. The cate of a guardian is compared 
to that of an executor, which is not aſſignable, but yet ſurvives; per Lords Comminiione:s., 
2 Wns' Rep. 121. Cites Vaugh. 128. Gardiuer v. Sheldon.—— A I th unh a guardian be not 
n all retpects to be coparcd to ax , in regard the latter may continue his executorſhip by 
appointing an executor hy his will, ye! the caſe of a guardianſnip deviſed te tun is fi iy like the 
caſe of an adminiſivation gr rtid to #400, ( eſpecially where the d bis amt to as nuch as the afi}ts ;} 


for in that caſe, as well as in the caſe of two cnardians, an adminiſtrator cannot aſſign his admi- 
niſt aturchig. It will not go to his executors or adminiſtrators, but to the ſurviving adminiſtrator. 
Such adminiſtrator is accountable to the creditor for every thing as much as the guardian is 
to the infant, and he can make no profit. Ibid. 12r, 122 

* This ciſe is upon the clauſe of the ſtatnte of 4 & 5 Ph. & M. 8.“ That whoever marries 
« adamicl unmurried, and under 7xteen, out of the cuſtody of he father or mother, or tuch 
« to whom the father in his life time, or by lis will, or by any a&t in his life-time, has 
« appointed t e ſame, thail ſutfer 2 vears impriſonment, or be fined as the court ſhall appoint.” 


So that by that act, as to ti ſpecial purpoſe, the father might by will or deed appoint the 
cuſtody of his daughter, but ſuch a;pointee had not the like intereſt as a guardian, but oniy a 


bare authority. 


Hill. 1722. 2 Wans's Rep. 122, 125. per Lords Commiſhioners.— 2 Wms's 


Rep. 107. S. C. and P. For per Ld. Macclesficld, e-ch of them feeims fo be a compleat guar- 
dian. Eyre v. Countels of Shaftſbury.— 8. P. per Lords Commitſioners. Ibid. 121, 


(N. 5) What the Infant may do without a Guardian. 


3 O NE cannot anſwer for an infant as guardian in chancery 

or any other court unleſs aſſigned guardian by the court; 
therefore in order to ſue an infant, one muſt move the court to 
aſſign him a guardian. But an infant may ſue by prochein amy, 
though his prochein amy cannot anſwer for him. Per Roll Ch. J. 
Paſch. 1653. B. R. Sti. 369. Anon. 


by prochein amy, and defend by guardian. 


2. In an * appeal of murder there needs no guardian 7 the 
writ is returnable; for *till then, there is no body in law, whoſe 
writ it is but the infant, and any body may ſue out the writ for him, 
as well as enter upon a diſſeiſor for him; and the ul- of a guardian 
is to purſue it when it is before the court. 12 Mod. 374, 375. 
Paſch. 12 W. 3. in caſe of Stout v. Lowler. | 


(N. 6) Afgned or appointed by the Court, Who 
may be, and in what Cafes. 


I, T HE king by letters patent may make a general guardian 

for an infant, to anſwer for him in all actions, or #wso or 

three guardians jointly or ſeverally, «yr he may grant that the/e 

guardians may make other guardians jointly or ſeverally, to ſue 
or defend in all actions. F. N. B. 27. (L.) 

2. An infant was admitted by guardian to ſue account againſt 

guardian in ſecage for the profits received after his age of fourteen. 


Cro, J. 219. Hill. 6 Jac. B. R. Anon. 


[195] 


Ever ſince 
the ſtatute 
of Weſt. 2. 
the com- 
mon rule is 
held, that 
an infant 
Mall ſue 

2 Inſt. 261. 
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Step ber father from committing waſte, And the covrt held, that. in ſuch a caſe any pe, ſen might 


ome guardian to an infant agauſt the father. 
Roberts.—Br. Garden, pl. 3- 


You, XIV, P 3. The 


Paſch. 1657. in Scacc. Hard. 96. Roberts v. 
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3. The court will not admit any one as guardian, but ſuch as 
ſhall be re/p:n/i5/e to the infant for any loſs he may ſuffer by his 
miſ-pleading. Mich. 6 Car. B. R. Cro. C. 307. E. of Newport v. 
Mildmay.— Br. Garden, pl. 15. 


* Fx: if a 
eee and fo becoming incapab le, another was appointed by act of parka- 
44 vote ment, it not being to be done by any * other power; per Cur. 
according Trin. 9 Geo. in Canc. ꝙ Mod. 42. in caſe of Reynolds v. Lady 
to 8 Feynham.—cites it as the Duke of Beaufort's caſe. 

KN os ba the caſe before the Duke of Ormond was,) dies, or refuſer to t ke the guardianſhip 
upon bim, the Lord Chaucellot may appoint a guardian, Hill. 1699. Abr. Eq. Cale 20. Loyus 
v. Carew. 


The court A guardian may be made by wrigut HF chancery; per 
4 well Doderidge J. Palm. 252.-———cites g E. 4. 34. b.—— Either one 
ref ec to er more guardians jointly; per Somers Ch. 3 Chanc. Caſes, 136. 
infavts and Hill. 9 W. 3. in caſe of * Bertie v. Falkland. 

ideots | 

4 taken out of the court of chancery, and transferred in ſome we do that; but by the 
diffolution of that court ct 2 chancery again. 3 Ch. Caſes, 136. S. C.—5S. C. cited Hill 12 
Geo. 2. B. R. in caſe of the King v. Bennet (alias Ld. Ollul don) & al.— The court of chancery 
has an original juriſdiction of the right of guardianſhip ; per Gilbert Ld Commiſſioner. Hills 
1922. 2 Wms'< Rep. 123. in cafe of Eyre v. Lady Shaftibury. At the common law, before 
the ft wtute 32 U. 8. (by which the court of wards and liveries were erected,) the Ld. Chancellot 
was the fole judge of T wardihips, unleſs where thev were lucrative fo tle crown ;. for there the 
lord rreaſurer nad a concurrent jus iſdiction with lum; but where they were only for the benefit 
of the ward, the Chancellor alone had the diſpoſition and management. Therefore ſince that 
court is aboliſhed, and all the old tenures are turned into free and con mon ſocage, ail wardſhips, 
which are beneficial for the wards, muſt return to this court as their original fountain; per 
Woeſt Chancellor in Ireland. Paſch. 11 Geo. in Canc. 9 Mod. 139. Morgan v. Dillon,— 
The right of wardthip is determinable in the court of chancery. Falch. & Geo. 1. G. Equ. R. 
172, 173. E. of Shaftſbury v. Shaft ſpury. 5 


4. The D. of Ormond, being appointed guardian was attainted, 


6. Upon a ſequeſtration againſt an 7/2»? lord for non appear- 


The fa- | 
oye” we nt ancc, it was moved, that a meflenger might be tent to bring him 
+, the in, and then the court may aſſign a * /tx clerk as a guardian to 
anciemeſt appear and anſwer, &c. But per North N. how will that look in 
de 4 the lords houſe, that an infant peer ſhall put the detence of all his 
e eſtate in a ſix clerk, who Knows nothing, and cannot be informed 
Gian. 3 Ch. by the infant of his eſtate? The infant is not bound to anſwer till 
5 = full age. Yet the contrary is done in chancery. 2 Ch. Caſes, 163; 
— 164. Trin. 36 Car. 2 Anon. | 3 5 
Jenner ad Pater, —As wellene guardian as the prochein amy are allowed by the judges to be 
Jome of the oor; of ihe set; and in reſpect of their place and ſkill, are the beſt prochein amy es 
for the furtherance of the infant's cauſe. 2 Inſt. 261. And this is agreeable to an old caſey 


where in affiſe, me berſon anſwered as guardian, and another as prochein amy of an infant, it 


vas queſts 
be taken w:: 


28 Atl. 22. 


De admit 


ned wich plea ſhould be taken and it was ſaid by Fiſh, that the plea of him ſhould 
„ pleaded moft or beſt for the infant's advantage. Br. Garden, &c. pl. 9. cites 

——F.N.B. 27. (H) But the court will πτ]j i, permit any other perton to 
% tne fur the infant, where the fathiy has igprinted one, or where there is one ex provi- 


fene i ite gomrdian in locage, unleſs he miſbehaves himſelf; per Keeling Ch. J. Sid. 424- 


Aon. 


The ordi- 


nary TIF: 
#PPO1T 4 
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7. The * ceelefraftical court cannot intermeddle with the boa; 
though the parents have made no diſpoſition thereof. Agreed by 


two juſtices. Mich. 29 Car. 2. B. R. 3 Keb. 834. Banes V- 
| Lowder. 
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Lowder. Nor can they prove a 20% concerning the guar- caſe f g- 
dianſhip of a child, Paſch. 24 Car. 2. B. R. Vent. 207. Lady feral fate, 


* o but not of 
Cheſter's caſe. lands. Per 
Hale, Ch. J. Hill. 27 & 28 Car. 2. B. R. 2 Lev. 163. Biſhop of Carlifle v. Wells. 29 & 30 

Car. 2, B. R. 2 Lev. 219. Loury v. Reines. The courie of the ſpiritual court is, the infant 
be under ſeven years of age, then they chuſe, but if he is ſeven, he chuſes. Per Lee J. Gibb. 164» 
Mich. 4 Geo. 2. B. R. in cate of the King v. Dr. Zetteſworth.-—— That court cannot appoint 
zardians in any cafe but ad {irc Tur: carrying on ſuits there in behalf of the infant. 20 March, 
1740. in Canc. Hughes v. Science Sal. = 


(N. 7.) Afigned or admitted. How. 


1. HE court ſaid they would vat appoint a guardian to the In 2. 
heir for his apStarance in a writ of dower brought by the 57% 


guard: ang a 


widow in C. B. unleſs the infant be in court; and accordingly he prochein 


was appointed to be brought into court. Mich. 32 Eliz. C. B. my was 
2 Le. 189. ere, Boſt wick. The court ſeldom admits "ted 


l 5 to ſue, 
a guardian, unleſs tru? 


fant be there in perſon ; but they may do though the 
it, and it has been done. Per Holt Ch. J. Trin. 7 W. 3. B. R. infant came 
Comb. 330. Read v. Waldron. Upon a motion, though he ern per- 


. . ſon, upon A 
was not preſent in court, nor any affidavit made. Comb. 256. fuggeſtion 

Paſch. 6 W. & M. B. R. Anon. that he was 

eſſoigned. 

2 Inſt. 26r. 390. So where an infant had brought a writ of error to reverſe a fine levied by 
him, the court admitted a new guardian, though the infant was not in court, upon ſuggeſtion 
of an eſſoignment; for the uſe of his appearing is, that the court may be ſatisfied that he is within 
age; But as that already appears of record, that he was an infant when he brought the writ of 
error, there ſhall be no averment now againſt it. 27 All. 53. Br. Garden, pl. 8. S. C.— 
A guardian cannot be otherwiſe appointed, than by bringing the infant into court, or his praying 
a commiſſion to have a guardian aſſigned him. Hill. 1699. Abr. Equ. Caſes, 260. Loyd v. Carew. 
By the courſe of C. B. a man may have a dedinu; poteſtuuem pro guardiano admittendo, Where 


the infant is fick and fecble, Noy. 24. Anon. 


2, One cannot anſwer for an infant*as guardian in chancery, One may 


or any other court, unleſs he is aſſigned guardian by the court. Per FP = 
Chem am 


Roll. Ch. J. Sti. 369. Paſch. 1653. B. R. Anon. „ 
warrant ; for the * ſtatute is a ſufficient warrant for him. Br. Garden, pl. 26. But one can 12 
anſwer as guardian, witheu! a warrani, F. N. R. 27. () that is, not without admithon by 
the court. Br. Garden, pl. 11. for the admiſſion is his warrant, Br. Garden, pl. 17. 
*[177] 


3. A guardian is always admitted before a Judge, and that admiſ- A e 
ſion carried to the clert of the rules, who enters the rule; but the ene 


court uſually examines a prochein amy. Per Aſtry. Trin. 7 W. a judge, ani 
3. B. R. Cumb. 331. Read v. Waldron. an entry 


made 


thereof in the plea roll, but there was no entry in the pbilizes's roll, (as is uſual) quod conctſſum ft 


pen Cur, &c. but only (quod admifſus per Cur. obtulit ſe, &c.) and this being affigned for error, 
the court ordered it to be amended; for the admittance is the act of the court, and the omiſſion. 
of it ought not to prejudice the party. Mich. 3 Car. C. J. Cro. C. 86. Young v. Young.— 
Palm. 518. S. C. Hetl. 52. S. C. Hutt. 92. S. C. and that i» B. R. the practice is not 
to enter the admiſſion, but only to recite it in the count Many precedents being ſhewn, where 
the admiſſion was only recited, and ſome few only where an entry was made of it, the court held 
it well, Mich. 29 & 30 Eliz. B. R. 4 Rep. 53. b. Rawlins's caſe. Such entry is ſufficient 3 
for if in fact the guardian was not admitted by the court, a writ of error lies. Mich. AW. & M. 
B. R. Carth. 2 56. Huckle v. Wye. It was moved in arreſt of judgment, that the defendant 
appeared by guardian, and it did not appear that he was under the age of 21, nor is the guardie 
faid to be admitted by the court; and the judgment was ſtayed; but the court ſaid that if the 
guardian- piece could be found, and it was entered i there, they would amend the declaratioa by 
it, Mich, 19 Car. 2. B. R. Ley, 224. Combers v. Watſon. Sid. 342. 8. C. 
| * 4. Where 


— — . —— 


| | | * 
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4. Where the cuſtody of an infant heir is committed to a perſon, 
the courſe of the court ie, that ſuch committee ſhall enter into a recog- 
nizunce with two ſurctics, conditions net to permit or ſuffer the 
infant to marry without the conjent of the court. Wms's Rep. 698. 

5. But a committee, being a perſin of a ga ef/tate, the court 
ordered his own ſingle recognizance to be taken without [ureties. 


Wrms's Rep. 658. Paſch. 1721. Dr. Davis's caſe. 


F. che! 6. Aud upon the Dr. 's petition to alter the form of the recogni- 
hay 2&4)ce, becauſe, as the form is, a guar.ian witnout any default in 
0 n 9 ©. = — — 22 . # . 
foners. 2 him, and irom the faſhneſs of the intant only, might forfeit his 
Wrms's recozn ance and be undone, Parker C. confent-d thereto, though 
_ 1. E: b. ſaid he ſhould be very tender of altering ſettled forms of court to 
in cate of fati>fy 2 capricious humour, but that this cafe differing from the 


Eyre v. common one, he directed it thus, (viz.) Mat the it ſhall not 

Lady be married without leave of the court, by the conſent, privity, or con- 
| nivance of t' e committee. Wms's Rep. 698, 699. Paſch. 1721, Dr. 
Davis's caſe. | 


7. And Lord Chancellor ſaid, that he hW@# fore made the like 


altcration in Lacy's caſe. Ibid, 


(N.8) Who mey be. In Caſe of Feme Covert 
Injant Detendant. 


I. A SSISE againſt a man and his wife, the baron anſwered 

#5 tenant, and ſaid, that his feme was with:n age, and was 
efſeigned, and did nat ſay by whom, and pleaded in Larr for him and 
his ieme, as guardian of his me; and the opinion of Thorpe was, 
that he ought to have warrant ; by which the adſe was awarded, 
becauſe the default of the feme 1s the default of the baron and 
feme ; quzre, if de rigore#juris, and if it be the ſame law of the 


baron and feme as of others? Per Ald. The ftatute gives, that 


prochein amy may fue for infant if he be eſſoi gned, and there is an 
equal miſchief if he be tenant. Br. Garden, pl. 18. cites 29 
Af. 67. 


[ 178 ] (O) Guardian in Socage; ho ſhall be Guardian. 
— — 


EM 40. [ 1. 1 H. 1. ordains, that the * mother, or next of blood, ſhall be 
*a ig guaraian to the land of her children. Matth. Paris. Speed. 435. 


nt hi cannot de guardian in ſocage. Arg. Paſch. 1709. Chanc. Prec. 28 3. in caſe of Whitcomb 
v. Wihi:comb. For afix:ty without blood is excluded. Co. Litt. 88. a. 


Lord Mac- [| 2. He, who is next of blood to the infant, to whom the inheri- 


fd, tance cannot deſcend, ſhall be guardian in ſocage, and not he to 
this maxim hom it may deſcend; becauſe there may be a * ſuſpicion of him; 


is not as + if the land deſcends of the part of the father, the next of 


— blood of the part of the mother ſhall be guardian; and fo e contra. 
bit pre- 27 E. 3. 79. b.] 

Sled 3 * ; 
vai'ed in bar arous times, before the nation p25 civilized. See 2 Wms's Rep. 264. Mich. 1724. 


in juſtice Doi mers caſe At common law it was a good objection to remove à guar _ : 
| | OCagey 


% 


_ 


ws 3. _1Y YT oe IS CUB 


——_— FF T0 
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foc age, on account of a remainder being limited to him, upon a preſumpticn that ſech a guar- 
dian migt;t deſtroy the ward; but it o obiettion, where a peu at is guardian; for it would 
be a monſtrous preſumption, that a min would deſtroy his own clald to inherit bis eftate. 
Per Welt. Chanc. in Ireland. Paſch. ii Geh. in Canc. 9 Mod. 142. Morgan ve Dillon. 
+ By the fue 28 F. 1. I. the wr afhip of an hei that hold, tn ſa ug, if the land or is ler itance deſcends 
of hi; moth +5 hide, belongs to the next of Kin on th fether's fid 5 IF «© cortra. IIus law was t ken 
up originaliv 4s a rule of reaſon in the court of cha cerv, und by uſage became the law of the 
land; for according to the civil law, and all the foreign fgudiſte, the rule is, that he that has the 
right of ſucceilio:n has the guardianſhip ; and this ftarute ſeems to be one an athrmance of the 


common law; Pauſch. $ Geo. 1. G. Equ. R. 174. E. of Shuftibury v. Shattfbury. 


[| 3. With this accords the /aw of Scotland; Skene Regiam 
Majeſtatem, 57. b. verſ. 1, 2, 3. ] 

[ 4- If a man has itlue two ſors ſeveral venters, and having 
land held in ſocage, in nature of b9ro9ugh eng{tfh, diæs, the youngeſt 
being within the age of 14 the eldeſt of tne half blood ſhall not 
be guardian in ſcag'got the land ; becauſe by * pothbility he may 
unherit the land; for if the youngeit dies without iſſue, it will 
deſcend to the uncle, and from nim may deſcend to the eldcit. 


Co. Litt. 88, b.] 


[ 5, If any land held in ſocage deſcend of the part of the father 
to the infant, and other land held in ſocage deſcend to him of the 


part of the mother; he * who fir/t takes ſhall be guardian. 27 E. 3. 


79. b. but quære, This is as to the body; but the land thall be 
in ward to him, to whom it cannot deſcend. Co. Litt, 88. c. 


* The 
party is ex- 
cluded, not 
only where 
there is an 
immediate 
deſcent, 
but whoare 
there is ary 
2 2210 of 


= : d:[cert. Co. Litt. 88. db. 


* For the 
OTiEr Canes 
naottaiketle 
cuſtody 
from him, 
unlets he 
has a better 


right; and in equal jure melir oft conditio prſſidentis. Mich. 7 & $ Eliz. in the court of wards, 


P.. C. 296. b. Carril v. Cuddin_ ton. 


[L 6. The * brother of the half blood ſhall be guardian in ſocage. 
43 Eliz. Swan's calc. |] | 


* Afrer the 
dato F the 


mat her, tlie 


brother of the half bl od claimed the wardſhip, and it was adjudged that it belonged to him, and 


ot the une, Mich. 42 & 43 Eliz. C. B. Mo. 635. Swan v. Gaterland. S. C. 
8. C. Ow. 128. S. C. 


ro. E. 825. 
But if the mb, had been living, (which qid not appear by 


Cro. 


the pleading) ſome thought the gurrdianſhip had belonged to her. 2 And. 171. S. C. 


E. $25. reports the mother to he de d, and thereupon the queſtion arote; and there Walmſley 
and Kingſmill J. held, that the brother ſhould be guardian ; tur that he is neareſt of Kin, to whom 


the inheritance cannaut deſcend. 


Brownl. 45. Anon. — l. C. 297 Carrell v. Cudington.—2 


Jo. 17. no judgment. Sadler v. Draper — Co. Litt. 88. b. Contra, decauie of the pollibility that 
the elder may inherit by the brother's dying without if, and to the land deſcend to the uncle, 


and from him to the elder brother ot the half blood. 
been und, 14 vers of age, Quzrre, Mo. 635. 


[nd if tie brother of the half vload had 


Treſpaſs by a ferr, quars N. filiam & hæredem ſuam rapuit & abduxit ; per Cateſby, the 
- * q . 25 ? 7 fe 1 8 y . 4 ” - 
ſather of mere right h. U hawe the zvor d of hi on ov daught r <avi9 15 hen, vat nat the mother, Quzrez 


his 15 


for none * anſwered him. Br. Ravithment de Garde, pl. 23. Cites 9 E. 4. 53. 


to be uderitood, that the ſail not have it againſt the guardian in chivalry. 3 Rep. 38. b. in 


Ratclift's caſe. 


[ 7. If there are three uncles in equal degree, the elde/? ſhall be 
guardian in ſocage. Co. Litt. 88. b.] |: | 

(8. If land be given in * frank-marriage, and the donees have 
iſſue and die, the iijue being within the age of 14; the next of 
blood of the part of the mother ſhall have the cuſtody of the 
body, and not the next of blood of the part of the father, though 
he firſt ſeiſes him; becauſe the mother was the cauſe of the gift. 


Co. Litt. 88. c.] 


*[179] 


* Put if 
lands are 
given to 
one in tail, 
n dics, 
leaving 
fue undet 
14, the 


next of Kin of the part of the father, (though he be more worthy) ſhall not be preferre« boſete the 


next of kin of the part, of the mother, but the firſe that [ries the heir ſhall have the cu 


4 


ſtody ot 
tur. 


I PI SAP nn I eh 


— EE Ons 
— . —wj᷑ä— fe en 
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h nm. Co. Litt. 88. a— 22. a For the relations on both ſides are equal, and no reaſon ap- 
pears why either ſhould be preferred; and he that firſt takes care of the heir ſhews himſel! moſt 
concerned for his intereſt. Hawk. Abr. Co. Litt. p. 136. But nt if he be inhboritiidle to the 
Aang f rever fron. Ibid. fs where upon marriage land deſcending e the Pur of the fem, were 
ſettled by fine fur grant and rencer in tai ſpecial, remaindir in fee 79 rhe right. heirs of he Fome, and 
baron and feme died leaving iutus under 14, it was reſolved, that the prondfurbr on the part of the 


Fiber 11 have the cuſt dy preferavle 0 tobe grandmther on the por? of the mother, (who had got - 


poſſeſſion) for, though they were in equal degree as to the eſtate tail, yet as to the inheritance of 
the fee ſimple, it could never by any pottibility deſcend to the gravndtzther on the father's fide, 
or ary of his blood, being ſtrangers to the feme, from whom the land moved; but on the other 
hand, as the land came from the mother, and as the by the fine became a purchaſor of the fee 
imple, thoſe of her blood might inherit, and through them her grandmatbher might by potti— 
bility take, and therefore by law was diſabled to have the guardianſhip. iich. 7 & 3 Eliz. in 
the court of wards. Pl. C. 295. a. Carr:l v. Cuddington.—— Cited Ibid, 445. b — whore an 
infant was ſeiſed of an eftate tail, with a limitation in remainder to the grandfather on the father's 
fade, it appearing there were divers minder ferween his and the infant's eſtate, the court would 
not interpoſe in tavour of the grandtather of the mother's ſive, to whom the land could not 
deſcend, Cary's Rep. 137, 138. cites 20 Eliz. Sweetman v. Edge. 


& 
® Thwghhe [. An i7fant ſhall not be guardian in ſocage, becauſe no writ 


be »ot 12 - VE 3 
en of Of account lies againſt an infant. Co. Litt. 88. c.) 


another. Co. Litt. 88. Db. — Mo inc en cuſrodire non debe, alio; enim ſcir- preſumitur mile ire 
gue ſit fam egere it. Fleta. lib. 1. cap. 11. þ 5 -— And for the! 4 -aſon an idee, nmr tom 
Pes, lonatick, or one blind and dau, or daf ard dumb, or a {-pcr removed by writ de leprofo 
amovendo, cannot be guardian in ſocage. Co. Litt. 88. b. : 


Bu one II. If A. be guardian in & ſocage tw body and land of B. 
1 within the age of 14 years, A. ſhall guardian in focage by 
3 221 * 27 . ; 
der 12 Car. cauſe of ward. Co. Litt. 88. d.] 
2. 24 (though his ward by nearnets of Kin be guardian to another infant) ſhall not be guardian 
of the ſecond infant by any word of the act; for he is neither an hereditament, or goods or 


chattels of the firſt infant; per Vaughan Ch. J. Vaugh. 184. Trin. 16 Car. 2. C. B. in caſe ot 
Bedel v. Conſt. ble. | 


(O. 2) Guardian removed. 


An infant I. A Guardian appointcdaby the court was removed on motion, 
may have a and another appointed on inſpection. Sti. 456. Trin. 


227 1655. B. R. Anon. 


cbance y, 


directed to the juſtices, to remove his guardian, and to receive another, and the court at their 


Br. 


diſcretion may remove the guardian and appoint another. F. N. B. 27 (NI) 
Garden, pl. 21. ; 


2. Si quis cuſflos fraudem pupills fecerit, a tutela removendus eff. 
Jenk. 39. pl. 75. 4 

8. . is by law a forfeiture of the father's guardianſhip. 
| Paſch. 1657. in Scacc. Hard. 96. Roberts v. Roberts. 
1 180] 4. A guardian * married her ſervant, and he dying, ſhe married 
* The bur. Zgain very meanly; upon which the infant's uncle tends him to a 
band de- Proteſtant ſchool abroad, and upon this a homine replegiando was 
viſed his ſued out; per Finch. C. where there is a guardianſhip by the com- 
3 3 mon law, chancery will intermeddle; but where it is by att of par- 
Mrs, liament I cannot remove him or her. Mich. 29 Car. 2. 2 Ch. 


and their Caſes 238. Foſter v. Denny. 
heirs, and | 


they died without heirs, then remainder to bi; wife, and made her guardian, and died ; ſhe was 


very Young, and in fix wouths married again, and the court of chancery in Ireland removed her 
| from 


fr 


I, 


whe 
geſt 
man 
plin 
inta 
ther 
upo 
anfy 
* hc 
tere 
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from the guardianſhip. Paſch. 11 Geo. 9 Mod. 125. Morgan v. Dillon. ——Þut the decree was 


reverſed in parlament. Hill. 2 Geo. 2. 9 Mod. 210. 8. C. 


5. Since the ſtatute, which took away the court of wards, the 
juriſdiction of wardſhip returns to the court of chancery ; and it 
appears by the regiſter, 21. b. 198. that a writ may iſtue out of 
this court to remove the guardian of an infant, and put anther in 
his flead; per Lords Commitfioners. 2 Wins's Rep. 119. Hill, 
1722, in Caſe of Eyre v. Lady Shaftſbury. 


(P) Of what Things there ſhall be Guardian in 


Socage. 


ft. ] F a * copyhalggdeſcends to an infant within the age of 14 
| ears, the next friend, to whom the land cannot deſcend, 

ſhall have the cuſtody of it, as well as of a frank-tenement, unleſs 

the cuſtom appoints it to any other. II. 41 Eliz. B. R. per 

curiam, Zgleton's Af] | | 

of his fon, though |! 

Cudmore Patch. 4 W. & M. C. B. 3 Lev. 395. $6 


20 
Mar. 1740. 
In Canc. in 
the c:{e of 
Hughes v. 
Science. 


* A copy- 


holder in 
ce of come 
mon rights 
ceinnot ſe 

7005 of the 

/ 


TAR] 4222. 


yy cuſtom it may be good. Paſch. 6 W. M B. R. Cumb. 253. Clench v. 
The {rd of a copyhold manor 


by common law, and without a particular cuſtoim, cant grant the gumdianſhip of an infant 
| 9 % DS 


Hutt. 16, 17. Anon. Hill. 15 Jac. Hob. 215. Cocks v. Darſon. 


copy holder. 


re. 


ſolved, but that where there is ſuch a cuſtom, it is not taken away by the 12 Car. 2. 24. Paſch. 


3 W. & M. 2 Luut. 1190. Church v. Cudmore. 


2. If a man be ſeiſed of rent- charge, rent-ſech, common of paſ- 
ture, and ſuch like inheritance, which d not lie in tenure, and dies, 
his heir within the age of 14, in this caſe the * Heir may chooſe his 
guardian; bet if he be of ſuch tender years t at he cannot make any 
election, then (if the father has not made agg diſpoſition of the 
cuſtody of the infant) it is moſt fit that the Kit of blood, to 
whom the land cannot deſcend, thall have the c Met him. Co. 
Litt. 87. b.] os 1 1 


rent- charges, &c. as the ſocage land, becauſe he has the cuſtody of the heir. 


(P. 2) Guardian im Socage removed, 


I, Bill was brought by the grandfather, and next friend of the 

infant, for an account of the eſtate againſt the defendant, 
who claimed to be great uncle on the mother's ſide z the bill ſug- 
geſted, that defendant had failed in his ęſiate, and become a journey- 
man to another, and that he was a perſon 4i/affefted to the diſci- 
pline of the church of England, and endeavoured to initruct the 
infant in his own courſes, to the diſlike of that diſcipline, and 
therefore was unfit to have the care either of his perſon or eitate ; 
upon demurrer to the bill it was ordered, that defendant thould 
anſwer as to the account demanded, and where the infant is, and 
* how educated, but without coſts or prejudice to + the legal in- 


tereſt of defendant, either as to the cuſtody of the perſon, or the 
| F:4 management 


* But if he 
holds any 
lands in ſu- 
cage; in 
that caſe 
the guar- 
dian in ſo- 
cage ſhall 
take into 
his cuſtody, 
as well the 


Co. List. S7. b. 
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* The 
court of 
Chancery 
ought ta 
take care of 
infants, and 
their edu- 
cation, and 
of their 


eſtates, and 


to 1ee th: 
ſame j re- 
ſerved and 
ſecured for 
them. Ver 
Pridgman 
K. UU. 
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management of the eſtate. 22 Car. 2. N. Ch. R. 144. Hanbury v. 
Walker. 

2. A guardian in ſocage is purely for the benefit of the infant, 
and accountable to him, and removcable by the court of chancery, 
upon any m:/&chav/2ur, or obliged to give ſuch ſecurity to account 
as the court thinks proper; per Welt C. in Ireland. Paſch. II 
Geo. in Canc. ꝙ Mod. 141. Morgan v. Dillon. 

3 . As to a guard:an's being in loco parentis, the ſolicitor general 
took a difference between a natural parent and a guardian; for that 
if the latter was for marrying a ward under his quality, it was moſt 
uſual for chancery to interpoſe ; but not ſo in caſe of a father's en- 
deavouring to marry his infant child to one beneath him; but Ld. 
C. Macclesfield ſaid, that this court would, and had interpoſed, 
even in the caſe of a father. As where by child had an eſtate, 
and the father inſalvent, and of an ill character, would take the 
profits, there the court has appointed a receiver. | rin. 1721. Wms's 
Rep. 705. chere the Chancellor ſays it was ſo done in the caſe of 


Kiffin v. Kiffin. @-: 


F. 3) Power of the Guardian over the Eftate of 
the Infant. 


Every 12 E. 1. cop. 7. A writ of admeaſurement of dower 


gurrdian all be granted to a guardian, neither ſhall the heir, when he cameth 


may er 
Fg bf to full age, be barred by the ſuit of the guardian, if he ſurth ag. 
geil; per the tenant in deter feignedly, and by colluſion, vut that he may ad- 


| — meaſure the dotber after. 
Trin. 1. Annæ, B. R. in caſe of Smith v. Angel. 

2. Guardian in ſocage ſhall not forfeit the corn upon the land 
of the heir by his attainder, and yet he might have ſold it if he had 
not been attainted. Br. Forfeiture de terres, pl. 120. cites 
. 2. It. Ca. 

3. In quare impelit againſt guardian, [ii] the plaintiff recovers, 
the heir or tenant of the frank-tenement is not bound; ior he is not 


party to the judgment; per Fulthorp; and ſo the writ awarded 


good. Br. Baron and Feme, pl. 28. cites 50 E. 3. 13. 

4. Guardian cannot ſel! the deer; contra of bailitt, Br. Accompt, 
pl. 94. cites 10 H. 7. 6. per Fineux, 

5. The guardian ſhall forfeit his office if the deer be deſtroyed, 
and he ſhall account of the profits cf the park; per Vaviſor. Ibid. 

6. The guardian recovers in debt upon band made to an infant, 
the defendant pays the principal and coſts, and prays that the 
guardian ſhall be ordered to acknowledge ſatisfattion; the court 
faid that a guardian, or an infant, or an executor, cannot acknow- 
ledge ſatisfaction for more than they receive, and for ſo much they 
ordered the guardian to acknowledge ſatisfaction, and made an 


order that no execution ſhould ever iſſue for the reſidue. Trin. 


14 Jac. Mo. 852. White v. Hall. 
Bythis ſtat, 7. 12 Car. 2. 1252 24 "y 9. Enacts that ſuch perſon, to — 


CU ACW | : cuſtad 7 


— 


S ... awe 
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euſtody any father ſhall diſſoſe or — his child, or children, may office is 


conſtituted, 


take into his cuſtody * to the uſe of ſuch child or children, the profits but te FI 
of + all their 4 lands, tenements, and hereditaments, and alſo the and per 
cuſtody, tuition and management of the goods, chattels, and perſonal remans the 
eſtates of juch child or children, till their reſpective age of 21, or any 200 4 * 
leſſer time according to ſuch diſ| gſition, and may bring ſuch action in fore pre- 


relation thereto as by law, a guardian in common. ſocage may do. ſcribed of 
| guardian 
in ſocage: and th. ſtatute only alters the dus, habend: ;* per Vaughan Ch. J. Vaurh. 179. Trin. 
16 Car. 2. C. B. Bedel v. Conſtable. —— Patch. 8 Geo. G. Equ. R. 176. E. of Shaftſbury v. 
naf:ſbury. 
5 This guardian being made after the model of a ſocage guardian, and coming in lies parentii, 


has not a naked :uthority, but an 12e bid. But it is only an intereſt C ji with 
57¹ 725 (as being neceiſarvy in order to the performance of the truſt,) but n't for bmi} if. Vaugh. 
181. 183 C 2 Wms. Rep. 122. tyre v. Lady Shu ftſbury. | 

+ It ſeems this guaruigah ſhall hive the cuſtody, not only of lands deſcended, or left by the 
father, but of // Linds ud, any wit acquired, or purchaird by the infant, which the guardian 


in locage had not, winch pros es that he J-riyes nut his intereſt from the father but from the law; 
for the fatl:er cou'd never give him power or intereſt of or in that which was never his. 
Ibid. 185, 186. EN ; 

+ A guardian by nurtage, being fo appointee by the teſtator's will, can only {aſe at wall, and 
not for any number i Irin. 41 EI Zz. R. Cro. E. 678. 724. Piggot v. Garniſn. For 
the guardian himſelf, (except he be guardian in ſocage) is but rt at will, Arg. Mich. 11 
Geo. 8 Mod. 312: in cate of Skipwith v. Green. | 

A gaardian. having a conſiderable tum of money in his hands, laid it ont in a purchaſe of lands 
for the benefit of the infant, if when he came of age he ſhould agree to it; the infant dying in 
his minority, it Was decreed that the cuardiin ſhould account for the money to the adminiſtrator 
of tne infant, for that he could not, without the dire& ion of the court, chr. the per ſonal 1 
real te. Trim. 1685. 1 Vern. 402. 435. Earl of Winchelſea v. Norcliff. The guar- 
dlian ought to apply the eſtate in his hand to pay the deier of the infant. Hill. 21 & 22 Car. 2. 
1 Chan. Ces 157. Dennis ve Badd. He may pay off the intereſt of any real incumbrance, 
and the principal of a mrtgare:; becauſe tis an intermediate charge on the land, but ao other real 
mncumrance, Hill 1700. Chan. Prec. 137. Palmer v. Danby. Abr. Equ. Caies. 261. S. C. 

— Where the mother as guardian received the rents of the eſtate and paid off ſpecialties, 
but took aftonment, and after the death of the infant brought 'a bill againſt the heir fer a dif- 
covery of aſſets by deſc-nt (the c!arming the rents received as adminiftratiix) the court held 
that the guardian is not compellable t apply the profits of the eſtate of the infant to pay off the 


hond debts of the anceitor; per Cur, Hill. 17-7. 2 Vern. 606. Waters v. Eb al. 


8. A father indebted to B. grants to him the guardianſhip of his * Nor will 
child, and covenants not to revoke it; * equity will not reitrain the xy xr 
guardian from receiving the rents and profits of the infant's eſtate, deed, unleſs 
but only from abuſing his perſon. Hill. 1686. Vern. 442. the debt be 
Lecone v. Sheires. paid, or the 

truſt 
abuſed. Ibid. in Marg. 


9. An anſwer in chancery by the guardian cannot be read in 
evidence againſt the infant; for there is no reaſon that what the 


guardian {wears in his anſwer ſhould affect the infant. Mich. 


1 W. & M. C. B. 2 Vent. 72. Leigh v. Ward. 
10. 4 . & M. cap. 3. ,. 11. Enacted that guardians or 


truſtees, having the diſpoſal of the money of infants under 12 years, 


might for the uſe of ſuch infants, pay 1001. of the infant's money for 


the purchaſe of annuities therein mentioned, and ſhould name the in- 


fant to be nominee, and ſuch infant ſhould become a contributor, 


11. 6 Geo. 1. c. 4. / 23. Every proprietor ſhall have liberty, This ac 
during ſuch time as the books /hall lye open, to ſubſcribe his annuities, os for the 
or debts in the proper books, at ſuch pricer, and upon ſuch conditions, N 


quiet and 


as are in this act preſcribed; and all guardians hall have like liberty tecurity, cf 
| to 
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2 S.S. to ſubſcribe for their infants, and ſhall be indemnified for doing the 
1 80 ſame But the ſbares, which fuch guardiaus jhall by virtue of ſuch 

rms's ſubjcriptions be intitled to, in the company's capital /tock, fhall be 
Rep. 86. liable to the like uſes, trujis and purpeſes, as the ſame annuities and 
per Lord debts would have been had they not been jo taken in. | 


C. Mac- | 
clesfield. Mich. 1722, Powell v. Hankey and Cox. And ſee 8. C. at tit. S. S. ſub- 


criptions. Inf. 


12. Though an infant cannot /ubmit to an award, yet his 
guardian may ſubmit for him, and bind himſelf that the infant ſhall 
perform. it. Per Cur. Hill. 6 W. 3. B. R. Cumb. 318. Ro- 
berts v. Newbold. | 

13. If an tate mortgaged comes to an infant, the guardian i 
keep aown the intere/?, and not let it run on to increaſe the per- 
ſonal eſtate, which poſlibly he may be in &pectation of. Paſch. 
1725. 2 Wms's Rep. 278, 279. Jennings v. Looks. 


[ 183 ] (P. 4) Power as tobe Peron, of & Infant; and in 

what Caſes the Court will deliver the Infant to 

the proper Guardian; and how tar reſtrained by 
Chancery. | 


2 I. 12 Car. 2. cap. 24. . 8. Enacts that @ father may diſpeſe 
was ap- or deviſe of the tuition of his children ts whom he pleaſes, except, 
Pointed Sc. and ſuch 2 to whom the cuſtody of fuch children fhall be ſo 
——_ diſpaſed or devijed may maintain an * action of + raviſhment of 
marrying Ward, or treſpaſs again? any perſon 1ho- ſhall wrongfully take away 
very mean- ſuch children, and ſhall recover damages for the jame in the ſaid 
ly, the un action for the uſe or benefit of ſuch children, op 


cle £0: 
poſſemon of him, and fent him abroad, and the court, upon information that the child was 


Hin d, iſſued a writ of Henin 1:p/egiancoy, and upon thewing cauſe, the court ſaid, that being ap- 
pointed under an act of parliament, ſhe could not be removed, and the uncle was ordered to 
ſend for the child home Mich. 29 Car. 2. 2 Chan. caſes 237. Foſter v. Denny. FT The 
guardian under this ſtatute may have raviſhment of ward as the gvardien by knight's ſervice, or 


Mich. 27 Car. 2. B. R. 3 Keb. 528. 


in ſocage at common law, and the ſtatute extends iv und. 
Lord Angleſey v. Lord Offory. 
By the expreſs words of the act, the guardian by will takes place of all other guardians, and 


his authority by this law is a continuuion of the puter nal authority ; per Lords Commiſſioners. HII. 


1722. 2 Wms. Rep 115. in caſe of Eyre v. Lady Shaftſbury. 
2. The law hath appointed remedies both droitural and paſſeſſory 
to recover the guardianſhip; firſt, droitural; as tae writ de cuſtadia 
terre & heredis; and if the ward was married, then by the ſta- 
tute of Merton, c. b. the plaintiff ſhould recover the value of the 
marriage. 2dly, Poſſeſſory; as at common law, treſpaſs, in which 
he could only recover damages, and not the ward itſelf; but by 
the ſtatute Meſt. 2. 35. which gives raviſhment of ward, he fe- 
covered the body of the heir, and not damages only. G. Equ. R. 
175. Paſch. 8 Geo. 1. Earl of Shaftſbury v. Shaftſbury. 
na 3. A guardian brought a * habeas corpus to bring up the body 
of the infant, and, when. it was brought up, it was delivered to the 


corp the 15 , 2 : 
pac re. guardian but the guardian not being in court when the motion 
| Was 
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was made, the court for that reaſon would then make no rule, but 

upon his coming another day into court, the child was delivered to 
him without farther argument. 8 Mod. 214, 215. Hill. 10 Geo. 
the King v. Oland. XR 


hab ui dir impetrationis hujus brevis, vel unquam poſtea. But the return was held ill; 


183 


turned med. 


lam habeo 
talem per- 
ſonam in 
cuſtodia 
mea, nec 
for it did not 


appear, but that he had the infant in his cuſtody die impetrationis of the ht writ. Hill. 26 


& 27 Car. 2. B. R. 2 Lev. 128. the King v. Sir Robert Vier. 


4. A child was left to the care of the defendant by the mother, 
when about two years old, by whom ſhe had been educated ever 
ſince ; the father died and left the charge of the child (now about 
6 years old) ts his % brother, the preſent guardian, wo was in- 
titled to the eſtate if the child ſhould die without iſſue, and therefore 


not a proper perſon tg be guardian; per Cur. The child, who 


wants diſcretion to ctFoſe a guardian, has therefore no liberty of 
£icction, and in ſuch caſe, when ſhe is brought up by habeas cor- 
pus, the court mult chooſe a guardian for her; and this 1s not the 
firſt time, that, 1202 return of a habeas corpus, perſons have 
been delivered by court to them who have a right to re- 
ceive them; it was done by the Lord Ch. J. Holt, and it was done 
in Lady HARIOT BERKLEY's caſe, it being ſuggefed that ſbe was 
married; and ſo in the Lady RAwLE1GH's, caſe, who was de- 
tained by her huſband againſt her will; both Which ladies the corre 


lat to their own election, becauſe they were both of diſcretion, 


Mod. 214. Hill. 10 Geo. the King v. Oland. 

5. The Lord Angleſea deviſed his eſtate to his daughter, and ap- 
pointed who ſhould be her guardian, and expreſsly declared, that i, 
be lived with her mother, half her e/tate ſhould b- forfeited ; yet the 
court of B. R. would * not relieve ; but the, being brought up by 
habeas corpus, was left to her own choice, whether the would live 
with her mother, though by living with her ſhe was to forteit 
half her eſtate. Hill. 10 Geo. 8 Mod. 214. cites it as the Ld. 
Angleſea's caſe, 


ingham and the mother for not producing the infant. G. Equ. R. 173. cites 


 Annelley. 


6. Macclesfield C. ſaid, that guardians are only truſtees, and 
the /katute gives them no» more power than guardians in ſocage hat, 


and the court may interpote as well in the caſe of the one as of 


the other; and in anſwer to an objection, that the cozrt ſhould not 
iter poſe before the guardians had miſbehaved, his lordihip obſerved, 
that preventing injuſtice was to be preferred to puniſhing injuſtice, 
and that, if any wrong /leps had been taken, as induced the leaſt 
ſuſpicion of prejudice to the infant, though they might not deſerve 


puniſhment, yet the court would interpole and order the contrary ; 


and that this was grounded upon the general power and juriſ- 
diction which this court has over all truſts; and a guardianſhip 
was moſt plainly a truſt, Wms's Rep. 705. Tin. 1721. Duke 
of Beaufort v. Berty. | 


It was or- 
dv red that 
the mfant 
mould be 
taken from 
the mother, 
and a ſe- 
queſtration 
awarded 
againſt the 
D. af Buck 
Annetley v. 
184) 
The diſpo— 
ſitiom by the 
father by 
Will is 
binding, 
unlets ſome 
m:ſbhyvinur 
be ſhewn; in 
whicn eaſe, 
it being a 
matter of 
truſt, this 
court has 4 
ſuperinten- 
UJency over 
it; per 
Lord Mac- 
clesfhcld, 


2 Wms's Rep. 107. Hill. 1722. Eyre v. Counteſs of Shaftſbury. 


If there be only an appreber ſion that the inf, will be married unegaally, either by the 


guaryuian or 
by 
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by his neglect, a court of equity will interpoſe and fend for the infant and commit him to the 


cuſtody of a proper perſon or relation, in order to prevent tuch danger. 2 Wms's Rep. 112, 113. 


per Lords Committioners, who ſaid it was ſo done by Harcourt C. in Lady Cath. Anneſley's 
Cale. ind by Lord Macclesfield in Mr. VExxo0+s's caſe of Sta!lordſhire. 


7. Where a wil! appoints guardians of an infant, and recom- 
mends to act with the advice of one who is afterwards attainted, 
this ſuperintendency devolves on the great ſeal, as the general 
guardian of all infants; per Macclesfield C. and accordingly he 
directed application to be made to two others. Wms's Rep. 706. 
Duke of Beaufort v. Berty. | | 

8. A. deviſed the guardianſhip of his child to M. his wife and 
J. S. but if M. marry again, then M. and J. S. to fix upon another 
guardian; M. married again, but would ut agree with J. S. to 
chooſe another guardian. It was reſolved, by Lord King, that it 
devolved upon the Court of Chancery & appoint a guardian. 
Wms's Rep. 703. in a note there cites Trin. 1725. Darcy v. 
Lord Holderneſs. | 


9. There were three guardians made by will of an infant 


daughter ; one of the guardians took her una boarding- ſchool 


and married her to his own ſon, who had no eſtate, ſhe being then 
9 years and 3 months old, and the fon an apprentice to a peruke- 
maker; King C. ordered that guardian to bring the intant into 
court, and that he and his ton attend, which they did, and then 


his lordſhip faid, that ſhe having never been under the care of the 


court, nor committed by the court to that guardian's cuſtody, he 
thought it waz nt an immediate contempt to the court, but that it 
was puniſhable by information, and would have him bound over 
with ſureties to be taken by the maſter to appear and anſwer to 
an information to be exhibited by the Attorney General againſt 
him; and that the child be delivered over to the other guardian 
(the third being dead); but he not being preſent, directed that 
ſhe be delivered to the plaintiff's clerk in court that afternoon, in 


order to deliver her to the ſaid other guardian, and upon refuſal by 


the offending guardian, he was to ſtand committed, 2 Wms's 


Rep. 561, 562. Mich. 1729. Goodall v. Harris, 


Fol. 41. (Q.) 5 Socage. His Power. 


t.. IF the ward in /flocage has rent- charge, or ſech, or ſuch like 


has the cuſ- things, which are not held of any perſon, yet the guardian 
tody of the in ſocage ſhall take ihto his cuſtody, as well thoſe as the land in 
pee. Co. Litt. 88. | 


[ 1 8 5 ] [2. A guardian in ſocage ſhall not preſent ts a church, which be- 


comes void during the minority of the heir; becauſe it is not 


4 ſuch thing of which he can make an account. 27 E. 3. 69. b. 


of Advow- per Thorpe. 


ſons 22— 


So of guardian by nurture. Cro. J. 98, 99.—— The heir hinſ-/f ſhall preſent in ſuch caſe, Co. | 


Litt. 39- Of what age ſocver he be. 3 Inſt. 156.——But the guardian may preſet 
where the heir is not of years of diſcretion, per Daniel J. Mich. 3 Jac. B. R. Cro. J. 99. Shop- 
lend v. Rider Trin. 1 Jac. C. B. Ow. 115. S. C. ne preientation vught to be in the 


name of the heir. F. N. B. 33. (I) in notis. . 
| [ 3. Guardian 


cM & 3H © vw .m7 LS ed 
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{ 3. Guardian in ſocage may grant a copybold in reverſion, ac- per Lords 
cording to the tuſtom of the manor, and it ſhall be good, “ though CO 
it does not come into poſſeſſion during the nonage of the ward; nes 
for he was dominus pro tempore. Dubitatur. H. 2 Ja. B. 6. Rep. 122. 
between Shapland and Ridler. M. 3 Ja. B. 6. fame caſe ad- — Tae 
iudæed ] | guardian 1n- 
Ln ſocage ad- 
mitted a copvholder is remainder for life i» his own name, 2nd adjudged good; hecauſe he has a 
Jawfui intereſt, Trin. t Jac. C. B. Ow. 115. Shopland als. Sapland v. Rider 8. C. And a 
copyholder admitted 1 1% by th: euftom, Cro. J. 99 S. C.MVIich. 1 Jac. C. B. 4 Le. 233%. 3. Co 
——Godb. 143. S. C——1 Roll. 499. pl. 4. S. C.—“ A guardian in ſocage may grant copy- 
holds in rever ion according to the cuſtom of the manor, though they I come ints pa ſion during the 
nan ige of the infant. 2 New Abr. 684. cites Mich. 8 W. 3. C. B. Lade v. Barker. He may 
grant a cepybold that efchents to the infant. Noy. 85. in caſe of Delaval v. Clare. 


r Quere. 
[A. Guardian in ſhoe may make * leaſe for years of the land * Ow: 175. 


, . 5 "Re 1 in caſe of 
of the ward, and leflee thall have + ejectione firme. H. 2 Ja. B. . 


ſaid to be fo adjudged MI. 5 Ja. B. per curiam agreed between Rider. 
Briſden and Hulley. | Cro. J. 99. 


Le S. C. — Te- 
nant in ſocage leaſed lis 


for 4 years and died; his heir being within the age of 8 years. 
The mother being guardian in ſocage, made another leaſe to the fame leſſze tor 14 years. Per Cur. 
This is a f1rend.r of the forme leate ; but "tis ctherwiſe of a leaſe made by a guardian by nurture, 
Mich, 13, Eliz. C. B. Le. 153. Anon. Hill. 31 Eliz. 4 Le. 7. S. C. and that the ſecond leaſe 
was made :n the vw dian's nane, Willet v. Wilkinſon. Fer Anderſon Ch. J. it cannot be a ſur- 
render; for 2 guirdian has no reverſion capable of a ſurrender, but only an authority to take the 
profits to the uſe of the heir, but it may be a determination by conſequence and operation of 
law. Hiil. 21 Eliz. C. B. 1 Le. 322. Willis v. Whitewood. S. C.——It is an extingurſhment of the 
former leaſe Ow. 45 S. C.——tiut. 105. S. C. cited as adjudged that it was no ſurrender, by 
the name of Mills v. Whitewood. 5 

If a fem? guardian in ſocage marries, and then joins with the daron in a leaſe of the infant's 
land it ſhall nut bind her after the baron's death. Mich. 7 & 8 Eliz. B. R. PL C. 293. Oſborn v. 
Carden and ſoye. | 

+ A leaſe by a guardian is futficient to maintain a declaration in ejectment, though it be void 
againſt the infant. Arg. Hard. 230. Wheeler v. Toulton. 


1 5. A guardian cannot change the auowry of the heir. 48 
3. 10. 

6. Guardian in ſocage may ju/?ify the occupation and governance 
of the land, and likewiſe of the body, agarn/t the heir himſelf; per 
Frowick Ch. J. Mich. 18 H. 7. Kelw. 46. b. 

7. If mortgagor dies, his heir being under the age of 14, and Hill. 28 
the land is held in ſocage, the guardian in ſocage may fender the 1 
mortgage money in the ward's name; or if it be held by knight's ſer- watkins v. 
vice and the heir is under 21, the guardian in chivalry may do it. Ashwel.— 
Co. Litt. 206. b. I Tis 66 


R. Le. 34. S C. — Ow. 137. S. C.—— Cro. E. 132. 8. C,—Ow. 34. 8. C. cited So if a 
bond be upon condition that the obligor or his heirs ſhall pay 1607. and the obligor dies, his 
heir being under age, pay ment by the guardian is good; per Wray. Hill. 28 Eliz, Ow. 137. 


Watkins v. Aſtwick. | - 


8. Guardian by nurture or in ſocage may * enter in the name of * Theentry 


the infant, who has right of entry, and this ſhall yeſt the eſtate in 2 8 


the infant, without any command or aſſeut, for the privity that is guardian is 
between them. 9 Rep. 106. Podger's caſe, — —_ 
and poſſeſ- 

ſion of the infant heir, ſo as to make a po fratris. Co. Litt. 15. . —3 Rep. 42. in Rat- 

cliffs caſe. In the caſe of a copyhold. Co, Copy holder, S. 41. Dal. 110. Anon, 
5. P.; Le. 70, Auon. 8. P.——I: the caſe of baſtard eigne, and mulier puiſne, an 
— | eatry 
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entry by the guardian is good v privent a deſcent. Co. Litt. 245. a,»————He may enter for . 
dition braten. Le. 323. in caſe of Willis v. Whitewood. Co. Lütt. 21 5. b. S. P. * 
guardian may enter #9 avid woidutle 4c made by the infant, but not to bar the heir of tus 
election at his full age. Mich. 28 & 29 Eliz. 7 Rep. 7. b. Earl of Bedford's caſe. Guar- 
dian enters claiming the freehold 72 the uſe of the heir, this is a diſſeiſin and ſettles the freehold in 


the heir. 27 Aſſ. 68. Thorpe. r 
186 ] 9. The court ought not to be ep? in the name of the heir, but 
Ow. 115. Of the guardian in ſocage. Cro. J. 99. Shopland v. Rider. L 
K. 77 
He is not IO. Guardian in ſocage is rather a * ervant than a guardian. 2c 
a ſervant Co. Litt. 89. a. —— And differs only i in name from a halli; per 1 
5 — Walmſley J. Mich. 3 Jac. B. R. Cro. J. 99. Shopland v. Royd- ye. 
2. 11. But ler. But per 3 judges, he has an intergſt ex proviſione legis, 1 
is in lie pa- and in his own right, though it be not forfejgp ble nor tranſmiſſable ba 
re 2 — 
Inſt. 8. to executors. Ibid. | 
He has an ter . jo: ned wwith a tri for the ward, without which intereſt he co! 1 not ex- 
ecute his truſt ; bot it is we an intereſt for bir/e/f, Tri iN. 16 Car. 2. C. B. Vaugh. 183. Becel v. 81 
Conſtable. All the intereſt of the Suardian is 10 the uſe of the infant, and not of the guardian. PL 
Mich. 7 & 8 Eliz. B. R. Pl. C. 292. b. Oſborn v. Carden and J A1 guardianſhip muſt be 6 
reckoned an intereſt, as the law has appointed remedies both droitural and poffefforv, to recover s 
it, And though a guardian in ſocage has vt any intereſt of praſit, ſo as to be aſſignable; yet is II. 
not a naked author ity, &ut an intereſt of benaur, which a man may as well have as an intereſt of 5 
profit. Paſch. 3 Geo. Equ. G. R. 175, &c. Earl of Spaftſbury v. Shaftſbury. 4 
11. A guardian may take but not give ſeiſin; per Coke Ch. : A 5 
Trin. 44 Eliz. B. R. Cro. J. 142. in caſe of Brediman v. 5 
Bromley. | * 
inj 
* 5 01 
| 2 ; eſt: 
(Q. 2) Power of the Juſant as to the Guardian. ; 
| LE: . ; | the 
If a guar- I. JNFANT ſued an appeal of murder by prochein amy, and and 
=_—_— 'twas inſiſted that he may diſavotu his guardian; but pe 1 
art cur of Holt Ch. J. the ſuit is ſubject only to the direction of the guar- the 
chancery, dian. But if an infant comes in and diſavows the ſuit, the court gar 
pos Gar "= may diſcharge the guardian; and yet that is ſtrange; for to enter a don 
ION CG . 
the court, retraxit is error. Paſch. 12 W. 3. B. R. 1 Salk. 176. in To- cout 
the infant ler's cafe. the 
can re- - | 
voke either of them: per Doderidge. Mich. 19 Jac. B. R. Palm. 252. in cafe of Darcy v. Jack- dort. 
Lon. In a fuit agairſt baron and feme, harm: can't difavow the guardian, wich the court 5 
has fed ſor ths fene; per Hale Ch. J. Hill. 23 & 24 Car. 2. B. K. Vent. 185. Freeman v. 828 
Boddington- -C. 
An infant 2, The court, if they ſee occaſion, may ſuffer the infant to 5. 
— an diſcharge his guardian and diſavoto the action; but that muſt be in * é 
guardian, Court, and the court may refuſe to do it, if they ſec good reaſon in bill! 
and after- their diſcretion. Paſch. 12 W. 3. B. R. 12 Mod. 374. in caſe of Fa i 
— me Stout v. Towler. ha * 
perſon r 
and world have diſavowed the ſuit; but the court doubted; for it would be a raraxit, which th | 
would be a bar and a prejudice to the infant, and it may be he (:{ivows by dureſs. Br. Garden, 3 
pl. 10. cites 33 Aſſ. 3 — Br. Coverture, pl. 39+ S. c.— hr. Gardes ty bl. 11.— An infant ſhall diſcha 
not remove his guardian, nor diſavow an action ſued for him by prochein amy. F. N. B. 27. enter. 
K) — An appea! being brought by an infant, he came into court, and ſaid he would re- Pcein 


Imquiſh the ſuit, and thereby it was diſcontinuned againſt rhe will of the guardions 4 ſigned by the 
cnurt. See Attorney (D) Tr. th EI. B. R. Slanying v. Pitts and cites the caſe of 


—c v. Black wel. S. P. 
(3) 


[ Guardian and] Ward, | 0 


(Q. 3) * Alhwances to Guardian. 5 


1. [JON account he ſhall have allowance of all reaſonable coſts If he re- 


5 5 . ceive the 
aud expences in all things. Litt. S. 123. eee. 


profits, and be e wiihurt bis default or negligence, he ſhall be diſcharged thereof, Co. Litts 
89. a. Guardian to a legatee of 1000 /. which was to go over to the guardian and another 
in Caſe of death, ſpent the who/r I gacy in L. ſuits, yet after the infant's death he was decreed to 
account to the other for a moiety. P. 28 Car. 2. Fin. R. 2 50. Corbett v. Franklin. 

A guardian choſe by the infant having taking the profits of the real eſtate, which was join- 
tured on the mother in law, ſubject to a prior mortgage, was ordered to account for the rents 


and profits ſince his entry, allowing for inter mon, repans, taxes and expences, towards maint:- 


mance of the children, and the remainder to be applied towards diſcharge of the mortgages, and 


the remainder to be paid, one third by the jointreſs, and two thirds by the infant. Mich. 32 


Car. 2. Fin. R. 475. Paine JP romſall. 


2. Guardian purchaſes in a debt due by the infant for rent; the 
guardian ſhall not take the advantage of the bargain which he 


1871 


5 e e 8 Fin. R. 450. 
purchaſed in with _— money. Tr. 30 Car. 2. 2 Chan. Tr. 32 Car. 
Caſe 245. Sir Robe enly vw. 2. Six Ro- 

BERT 


Hewxr.y ve Zoven, Moxcas & al. S. C. but ſays, *twas on purchaſe of annuity charged on 


n I * P 4 * 
orf ant 5 eſtar. 


3. The mither was decreed to have the cuſtody of the heir's 
perſon and eſtate, and the maſter to take account of the profits, and 
direct the putting it out for the benefit of the infant; that ſhe be 
inoined from committing wajt, and to be ailawed her charges, and 
convenient maintenance for the heir out of the profits of the 
eſtate. Mich. 31 Car. 2. Fin. R. 433. Dormer v. Dormer 

4. A guardian at the requeſt of J. S. who was going to mar 
the ward, gave in an account of the eftate to the intended huſband, 
and ſecured the balance by three ſeveral bonds to J. S. who gave a 
v0n4 to the guardian to releaſe all accounts to him after the marriage: 


the marriage was had; the guardian paid the balance, but J. S. 


gave no releaſe, but ſued for an account and relief againſt the 


bond; and the guardian was ordered to anſwer the bill; for the ac- 


Wherever 
a tather, 
mother, or 
guardian, 
inſiſts upon 
private gain 
or ſecurity 
for it, and 
oht aitis it 


count was made when J. S. had no title; no releaſe was given, and ef the in- 
3 . 6 © b tended huſ- 
the purſuit is freſh, Mich. 35 Car. 2. 2 Chan. cafes 157. Oſ- band, ir 
born v. Chapman. ſhall be ſet 
| RE” aſide. Per 


Cowper Ly. Chanc. 20 May, 9 Annz. 1 Salk. 158. Duke Hamilton v. Ld. Mohun.— Arg. 


5. C. cited 10 Mod. 447 2 Vern. 652. S. C. 


5. An infant's eftate was mortgaged, and J. S. the defendant as 


guardian to the infant paid off the mortgage and took an aſſignment.“ 
the infant died at 16, and gave all her perſonal eſtate to J. S. a 


vill is exhibited by A. who is both heir at law to the infant, and to 
whom alſo the eſtate was deviſed by the infant's father, in caſe of 
her dying before 21, as it fell out the did, and the bill prayed that 
the perſonal eftate ſhould be applied to pay off the mortgage, and 


| diſcharge the real eftate. But though the mortgagee had never 


entered, yet Lord Keeper was of opinion, that as to the profits 
received out of the mortgaged lands, the detendant ſhould be taken = 


Mother as 
441 diana 


paid of a 


140) ts 2 cut 
of the perſon 
nul Hate; 
tlie infant 
died; the 
land de- 
ſcends to à 
remote 
heir ; ſhe 
ſhall not 
haye the 


— . np 
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money be in poſſeſſion as mortgagee, and not as guardian. (The Editor adds 
Damen. a Q.) Mich. 1704. 2 Vern. 471. Bithop v. Sharpe. 


rator; for ſhe might have been compelled to apply the perfonil eſtate in eaſe of the real. 
2 Vern. 193. Mich. 1690. cited in the caſe of AurLEY and Abb as the caſe of Zouck 
v. Loyd. | 
6. Guardian borrows money of A. to diſcharge incumbrance on the 
infant's eſtate, and promiſes to give ſecurity, but dies before *twas 
done. Though the incunchrance was diſcharged with A.*s money; 
et en ſatisfaction for the money can be deereed to A. out of the 
mfant's eſtate, But the guardian having diſburſed more than re- 
ceived, decreed account to be taken, and what was due to the 
guardian to be raiſed out of the infant's eſtate, and to be applicd as 
affets to ſatisfy A.'s debt. Hill. 1704. *t ern. 480. Hooper v. 


Eyles and Rideout. 


(Q. 4) Guardian charged or favoured. 2 
I. I F an infant brings aſſiſe againſt his guardian, where it is = 
found that the guardian too# feoffment of the infant within age, 1 
he ſhall be impriſoned. Br. Impriſonment, pl. 98. cites Fitz h. m 
Aſſiſe 395. anno 8 E. 2. Itin. Canc. | | D 

S. P. Buttne 2. Note, if the guardian does vat in the land or tenements of | 
infant ſhall the heir to the value of 205. the guardian ſhall loſe the ward ſ though gu 

not recover . 22 

damages, it be] to the * value of 20 l. for fo is the ſtatute intended to loſe all; the 
1 by the opinion of Hank. Quere. Br. Garde, pl. 76. cites hin 
value © | 
the ward- 12 H. 4- 4+ | pegs 
ſhip is greater than the waſt. Si quis cu/fos papillo fraudem fecrrit a tutela remevendus eſt, Jenk. nf 
39. Pl. 75. | the 
the 


188] z. Guardian in ſocage is bound by law that the heir be well 
brought up, and that his evidences be ſafely kept, Co. Litt. S. 123. 

Pag. 89. b. : | | 

4. Infant brings action againſt guardian and recovers, and guar- 

s the money into court, and there depolits it; 'tis a good 


dian bring 
_ diſcharge againſt the infant, and he ſhall not anſwer the fuit again in 
an account. Mich. 11 Jac. C, B. Godb. 214 Hughe's caſe. I. ? 
5. The plaintiffs being the ſervants to the late Earl of N. for 
their ſervices to the family had penfions (ſpecified in the bill) al- of ch 
lowed them for their lives, which were conſtantly paid to them by C. B. 
the ſteward, but were diſcontinued ſince the death of the laſt eſtate 
Earl, the guardian not thinking herſelf ſecure againſt any account be foun 
the infant might demand for the payment of the perſons, (there v. Wall 
being no writing or will for them) unleſs indemniſied by a decree 
of the court againſt the infant: And therefore, a bill being ex- __ 
hibited for this purpoſe, it was decreed accordingly. Mich, 26 1 17 * 
Car. 2. Finch. 149. Dr. Mapletoft v. ! of Northum- I YA 
berland, &c. 3 
6. B. Guardian in ſocage takes the profits of the infant's eſtate, th 7 
and dies, and makes A. executor; infant dies, C. the heir of in- 0 go thi 
fant pays 200 l. on a judgment of the anceſtors, A. took admini- V 2. 
5 | ſtration OL 


with intereſt to the infants, accordin 


[Guardian and] TUard, 


ſtration to the infant; per Lord Keeper, the profits taken by the 
guardian are liable to make ſatisfaction to C. but the perſonal 
eſtate in the hands of the adminiſtrator of the anceſtor was liable in 
the firſt place, to which the adminiſtrator de bobis non 1s liable in 
eaſe of C. Tr. 36 Car. 2. 2 Chan. Caſes: 197 Breſenden 
Decreets. 

7. Where a guardian % anfiver confeſſes aſſets in his hands, 
whatever after becomes of the infant or of his eſtate, (as in this caſe 
the infant died two days before the decree inrolled,) yet by a decree 
for payment of a debt, the guardian is liable; for the decree has 
fixed the payment on the guardian. Ir. 26 Car. 2. 2 Chan. Caſes 
199. T'yas v. Talbot. 8 

8. Guardian tahes bond in his own name for arrears of rent, he 
makes it his own deb;F 26 Car. 2. 2 Ch. R. 97. Wall v. Buckley. 
9. Guardian of an infant was bud in His own eftate by covenant 


of the infant; the guardian being party to the indenture. Mich. 


26 Car. 2. 2 Chan. Cafes 211. Strickland v. Coker. 

10. Guardian p {ard with the infants money, this ſhall Vern. 436. 
go to the next of kin, in caſe of infant's death, and not to the mr 
heir; and if next of kin will not take to the land, the guardian 
muſt anſwer the money. Hill. 1697. Arg. 2 Vern. 353. cites 
Dennis's caſe. | | | 

II. A receiver or manager of the infant's eſtate appointed by the 
guardians or truſtees, with a ſalary for his ſo doing, is a ſervant to 
the guardians only ; and as they had ſufficient authority to employ 
him, ſo they had to diſcharge and allow his accounts, and having 
accounted with them fhall not be inforced to account again with the 
infant. But the infant was at liberty to require a full account of 
the guardians, and they muſt anfwer to him for any embezzlement by 
the receiver. Trin. 1720. Ch. Prec. 535. Clavering's caſe. 


(Q.5) Security. In what Caſes to be given by [1891 


him, and to whom. 


I. N ORT H Ch. J. ſaid he knew where there was ſome doubt A guar- 


of the ſufficiency of the guardian in ſocage, that the court Fawn. 

. . A . 0c: 0 
of chancery made him give good ſecurity. Hill. 28 & 29 Car. 2. an infant 
C. B. 2 Mod. 177. in cafe of Quadring v. Downs. of 300 7. 

; : i per ann. 
eſtate, hugh but in mean circumſlancet ſhall not be obliged to give ſecurity to account ni a d far 
be found in him, but the court ordered him to account yearly. 22 Car. 2. 3 Cu. R. 59. Hanbury 
V. Walker, N. Ch. R. 144+ 8. 8 


2. Guardian was decreed to give ſecurity to pay a legacy of 40. 


g to their father's will. Mich. 


25 Car. 2. Finch's R. 2. Hall v. Yates. 
3. Guardian, being ſued in chancery for a legacy bequeathed 
to the infant, was decreed on the payment thereof to give ſecurity, 
that the infant when of age ſhould give a releaſe, Sc. Mich. 26 
Car. 2. Fin. R. 136. Maplct v. Pocock. 
Vor, XIV, | Q 


4. The 


| 


189 [Guardian and] Ulard. 


4. The caughter, being 13 years of age, was, at the death of her 
mother left in the poſſeſſion of the father in !aw, who had no right 
to detain her, having an aunt who was guardian by law; upon 
which an habeas corpus was granted * it being ſuggeſted that 
he intended to marry her to ſome great perſon, (though it was ſaid 
ſhe was already married to another in her mother's life time;) ſhe 
was brought into court, and, being aſked, choſe to ſtay with her 
father-11-Jaw rather than with her aunt, or pretended huſband ; 
upon which the court would not remove her out of his hands, he 
entering into a recognizance of 40000 J. not to ſuffer her to be mar- 
ried ſo long as ſhe was in his hands, and to permit her aunt and 
friends to viſit her, Hill. 26 & 27 Car. 2. B. R. 2 Lev. 128. the 
King v. Sir Robert Viner. | | 

5. Debt by a biſbep and his commiſſury uponꝶ bond to them con- 
ditioned that, whereas the defendant was by & ſpiritual court ap- 
pointed guardian to an infant, if he ſafely guard his eſtate, and ren- 
der him a juſt account of all his goods and lands, &c. then the 
bond to be void; the defendant pleaded, — bond was taken 
extorſive colore officii, &c. And upon demu et; Hale Ch. J. held, 

; that though the ordinary hath power to appoint a Curator or guar- 
t _ Cian to an infant, it muſt be only as to his perſonal ęſtate; but 
[7 here it is both of goods and lands, which makes it void; and if 
he might take a bond to himſelf, yet it muit not be to his com- 7 
miſfary too; but the other judges inclined that the bond was good. 


Gs _— _=_ - 
4 N 1 * 3 4 "_ k 

F ˙— - — — 

5 - e 


N 


as Mm, wr ib ac. . 


W» 3 P 


Hill. 27 & 28 Car. 2. B. R. 2 Lev. 162. Biſhop of Carlitle v. Of 
Wells. | 


(Q. 6) No chargeable as Guardian. 


But where I. I F one enters into the land of an infant, the infant may charge 


there is a him as guardian, and thereby admit him to be in without 

ns n wrong. Arg. Cart. 162, | f 
infat's titl:, he can have no account till he has recovered at law. Hill. 1684. Vern. 295. 70 
Newburgh v. Bickerſtaff, — Account lies againſt him that cccupies the land as guardian, oth, 
though he be nt of the Cid. Co. Litt. 39. 2, ——— it w:1l ben plea for him to {.iv, ne s [ 
not prochern amy. Co. Litt. 39. b. Lat it does not lie againft him who enters into the lands to 2 
of an infant nt ten ant in ſocuge. F. N. B. 117. (A) the notes there. — The infant may either have 
#reſpaſ; againſt him or charge him as guardian. Mich. 40 & 41 Eliz. B. R. Cro. E. 631. in caſe not 
of Ireland v. Coulter. If one enters claiming as guardian in ſocage, or by nurture, where he 18 of t! 
not, he may either bring an a againſt him as 2 diticiſor, ® or charge him iu account as guardian. 4. 1 


Paſch. 9 Car. B. R. Cro. C. 303. 306. in caſe of Blunden v. Baug hb. — If guardian 


; | grants the wardſhip of the land bona fide, and after the /wr is diſparaged, the grantee ſhall not 

I: forfeit his intereſt ; for the ſtatute is dominus amitiat cuſtodiam. Co. Litt, Yo. bo——_Two i 1 by t. 
; tenants, ane d:parageth the leis, bot ſhall loſe the wardihip. Ibid, T9 ] 
| * , | 
| [190] 8 
| | | Cro, ] 
| (Q. 7) Guardian De fon Tort, Allowances. 
| : : 5 oſſe 
| I. 1 F one enters as — who is not guardian he ſhall have 3 been 
allowance for all reaſonable acts, as a latoſul guardian ſhould ; „ 

| | per two juſtices, Arg. Mich. 40 & 41 Eliz. B. R. Cro. E. 631. in en 
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in caſe of Moor v. Huſſey, 


[Guardian and] Ward. 190 


in caſe of Ireland v. Coulter.— Per the other two juſtices, 
the infant in ſuch caſe may have treſpaſs againſt him, or charge 
him as guardian; and if he charge him as guardian, it is reaſon 
he ſhould then have allowance as guardian. Ibid. 


(R) * Right of Ward, who ſhall have it, [and what n was 
ſhall be recovered. ] law, that 
| . in + 24 of 
| | | a d, nor 

Ft Guardian in ſocage ſhall have it. 25 E. 3. 52. b. 27 E. 3. we rojo 
A 79. b. e of body and land. Contra Fitzh. Nat. . 


139. H. Contra Old Nat. Bre. 95. b. but Quzre. ] | ſeiſin is not 


i travei ſable 3 
tut the tenure; and yet per Danby it is hard to have action of it, if there be no ſeiſin after the 
limitation. But 6 E. 6. in C. B. it was agreed for law ; that if the lord has not been ſeiſed of 
the homage within time of memory, but has been ſeiſed of the rent; this ſuffices to have writ 
of ward, and tv count that he died in his homage; for there is ſeiſin of ſomething, though it 


be not of the intire co and for this cauſe, and alſo inaſmuch as the ſeiſin is not traver- 
ſable, but the tenure, theFefore the action lies without ſeifin of the homage. Br. Garde, pl. 


122. cites 5 E. 4. 62. and 6 E. 6. 


[ 2. And he ſhall recover damages in this writ. 27 E. 3. 
79. b. 3 | 

3. Though all treſpaſſes die with the perſon, yet in the caſe 
of ward as well as raviſhment, the action is continued with the 
heir or executor. Trin. 7 Jac. Hob. 95. in caſe of Moor v. 
Huſſey. 8 +] | | 


(S) Againſt whom it lies, [and of what.] 


[ I. G UARDIANin chivalry may have right of ward againſt 


the mother, who ſeiſes the ward as guardian in nurture z 
for it cannot be brought againſt any other, becauſe there is no 


other guardian, 12 H. 4. 19. ] 


[ 2. But if a guardian in chivalry commits à ward to be nouriſhed 
to another, or to go to ſchool with another, writ of ward does 
not lie againſt him, but again/t the lord, in as much as the right 
of the ward, and of the chattel, remains in his perſon. 12 H. 
4+ 19. ] 
[ 3. If a man abates in the land, and takes the body of the ward tt hes a 


, | . : im. 4. for the land, 
by tort, a right of ward of the body lies againſt him. 12 H. 4 n only for 
19. ] the body x 


per Walmſtey J. Ow. 115.—. P. Br. Garde, pl. 8. cites 4% E. 3. 6.—8S. P. per Walmſley J. 
Cro. J. 99. cites F. N. B. 139. 


4. In an aftion to recover the ward, whereof the baron was 
poſleſſed in right of his wife, it ſhall be againſt both. Br. Raviſh- 
ment de Garde, pl. 5. cites 48 E. 3. 20. 
5. It lies againſt the heir or executor, Trin. 7 Jac. Hob. 95. [ 191 


. (T) Ejedment 


——— ——— ”" W 
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(T) Eje&ment of Ward; At what Time it lies. 


Writ of ejectment of ward lies before ſeiſein; for * the 


notes 2 . 
1 ha * fertin is not traverſable. 14 H. 4. 24. 3 


(U) s ſhall have it. 


— may | I. Guardian in ſcage ſhall have it. 25 E. 3. 52. 26 E. 
Ave an 5 | 
ejectment 2 65. ] 


of ward, again}? ti Zeir himſelf. F. N. P. 141. (D) in notis. t If the heir himſelf enters, 
and onſts his guardian of the land, eje&nment of ward lies not, but incruſion of ward. Br. Eject. 
Cultod. pl. 11. 


(W) Revfhment of Ward. h; And in what 
\ Cates it lies. 


I. HERE are two ſorts of raviſhment of wards, that is to 
ſay, raviſhment in deed, and raviſhment in /aw. 2 Inſt. 

440. | 
2. Raviſhment in deed, as when one takes and carries away 2 
ward. Ibid. | 

3. Raviſhment in /aw, as if the ward enters mts religion, this is 
a raviſhment in law, for which the ſovereign ſhall anſwer ; for that 
his admiſſion of him is a raviſhment in law. Ibid. | | 

4. So if a man or woman marry a ward to his ar her daughter, or 
to any other, this is a raviſhment in law. Ibid. 

5. So if a man precures a ward to go from his guardian, Ibid. 


6. If one raviſbes a ward, or ejects the lord te the w/e of a ranger, 


without his privity, yet if the ranger agrees thereunto, he is the 
raviſher or ejector. Ibid. 
8. P. 20. 7. Marriage of the ward, without conſent of the guardian, is a 
_ n raviſhment of the ward; per Lords Commiſſioners. 2 Wms's Rep. 
Tr 110. Hill. 1722. Eyre v. Counteſs of Shaftſbury. and citcs 


caſe of * 
Hughes v. 2 Inſt. 440. and it is aggravated in this reſpect, that after ſuch 


” 2c raviſhment by marriage, the ward cannot be reſtored to ſuch 


condition as he was in before, it being rendered impoſlible by the 


wrong of the raviſner. Ibid. | 
8. Raviſhment of ward lies without actual ſeiſin of the heir, for 


it is tranſitory. Br. Raviſhment de Garde, pl. 12. cites 11 H. 
4. 54. | 


allen in the time of the anceſtor, unleſs the anceſtor took a writ of 
right of ward in his life ; for this is a real action, which may deſcend, 
and the anceſtor was out of poſſeſſion. Br. Raviſhment de Garde, 


pl. 12. cites 11 H. 4. 54. 
| ; | (X.) Raviſhment 


9. But it is ſaid elſewhere, that the heir never ſhall have the ward 


me 
rav 

poſ 

7 

of y 

app: 
not 
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8. 
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* (XJ) Raviſhment of Ward; I ſhall have it. Fal. 42. 


| I. G UARDIAN by ſervice of chivalry ſhall have raviſh- * This in 


ment of ward, without doubt, at common law. 29 Afi. Rollis (R) 
repeated a 
ſ-cond 


35. admitted. | 


1 1 7 4 * 5 
time. By the Stat. 12 C. 2 24. th- p- rſon ts whom the cuſtadv and tuition is appointe by tle father 
7 5 ; . y - » oF N "Ix - X 5; 1 7 
by dei 9. TU Ma HANGIN an uachoen Of raVijpment af ward or pA apgainſ? any pricn <rwh9 {ball 
% =P. . Fer, ä Oz 5 „ 56 OP AIM 
7 , T 149 617k >. 7 Le i. by and 5 TTY YECD YEN damage * 77 40. e in the fard Uh N, j 4 46 20 WE and 


6 W 4 1 7 A 7 
9 * OF cn. 
- = 


[ 2. Guardian 772 ſcape ſhall have raviſhment of ward. 17 E. 3. 3 
42. b. 25 E. 3. 52: 77 E. 2. 65. 1 E. 3. 20. b. adjudged; for be i me 


„ 112. Cites 
Jpall account for the dares recovered. ] 


Old. Nat, 
3. The huſband alone brought ravithment of ward for a ward he Prev.—z 
had in right of his wife, and the writ was held good; but the ſureſt td. 439. 
way is to have NO Ow. 83. cites 43 E. 1. Statham. 
4. Raviſhnent *MMard ; the defendant faid, that the father of 
the infaut did not die tenant of the plaintiff, and a good iſſue, per 
tot Cur. and yet he does not make to hunſelf any title, but if the 
plaintiff has no title, then it ſuffices; for 2 man cannot have raviſh- 
ment of ward who was never in þ%j:i{ſion. Br. Raviſhment de 
Gard, pl. 1. cites 9 H. 6. 10. 
5. The father ſhall have a writ of raviſhment of ward, quare S. P. For he 
fl um & haredem ſuum rapuit & abduxit, Br Gard. pl. 6. cites ar” 
33 H. E. 55. againſt the lord of whom the land is held in chi- tave the 


valry. 3 Rep. 38. b. ward of 


Iii tom or 
daughter, &c. But it lies not for the . Quære. Br. Ga des 37 H. 0. 1.— 
It lies for ner 4g 41 a! de forc ory but Het acaink:the lord in chav: 3. 1420 G: IN 0 :s. 
3 Rep. 38. b. in Rar CUT EFS cue. cites 9 E. 4. 53. as - 2, £4. he——Atd to 
it lay tor the mother at the common law. Retolved. 3 Rep. 38. b. 
6. The committee of an orphan appointed by the mayer, der- Hob. gg. 


| Dans ; : 3 c 4 Init. 248. 
men, and chambetjain of the city , London, may have a E 


raviſhment of ward againſt him that takes the ward out 
poſſeſſion. F. N. B. 142. (H.) | 
7. Every anceſtor mite or female, ſhall have writ of raviſuhme 5.0. cred 
of ward againſt any ſtranger, who de ſon tort raviides tne hem 5,2 
— . . 2 2 — * 1 * 4 . 
apparent of any perſon, be the heir male cr female; nd it is any 
not material of what age the heir apparent is in ſuch caſe. Reivived, au 
3 Rep. 38. b. Hill. 34 Eliz. B. R. in Ratcliff's caſe. dn 
5 fuch © {1 
for taking away and marrying tie heir, ſo alſo might the guardian for taking away and marry Wag 
the ward. Hill. 1722, in caſe of Eyre v. Lady Shaftſbury. 


8. A legal guardian had the ſame remedy as the father, and migut 
have writ of raviſhment of ward. Hill. 12 Geo, 2. B. R. the King 
v Bennet, (alias Lord Oſſulſton,) & al, 
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8 9 „(v) DV ho ſhall have it, and] againſt whom it 
again dy | | lies | 
miſtake, | , 


[ I. HF E Tho has not any right to be guardian in ſecage, if he 


has ſeiſin of the ward, ſhall have raviſhment of ward 
againſt a ſtranger. 17 E. 3. 42. b. | 
[ 2. The father, if he has nothing which may deſcend to his fon 
and heir, yet he ſhall have this writ again/t the grandfather if he 
takes him, though he be heir to him alſo; for his cuſtady belongs 
to him, and not to the grandfather, during his life. 30 E. 3. 17. 


2 193 [ 3- If the father be dead, the mother (ify-e has no land which 


may deſcend to her ſon and heir) ſhall not have raviſhment of 
ward againſt the grandfather, who has land to deſcend, to take 


from him; becauſe the grandfather is 4 in nurture, and 
: alſo, Contra 30 E. 


not to the feme during his life, he being his 
3. 16. b. 17. ] | 
[ 4+ The ſame law ſhall be, though the mother has land which 
42 deſcend to her fon and heir; for this notwithſtanding, the 
cuſtody belongs to the grandfather. Contra 30 E. 3. 17. Iſſue 
thereupon. } | | 
S. C. cited 5. He who I notos a ward to have been raviſhed, and marries him 
by 2 to another, though be was not privy to the taking or raviſhing, is 
fioners 2. Equally guilty with the raviſhers, 8 E. 3. 52. per Herle. | 
Wms's Rep. 115. in caſe of Eyre v. Lady Shaftſbury. | 


It lies 6. Raviſhment of ward does not lie azainſt the guardian in chi- 


— valry by any anceſtor, but only for the father; and for him the 
fa. Br. action lies againſt the lord of whom the land is held by night's 


Precipe ſervice, where his ſon and heir apparent is raviſhed by him. Reſolved 


1 3 Rep. 38. b. Hill. 34 Eliz. Ratclift's caſe. Cites Littleton, 


cites Nat. and 18 E. 3. 25. 30 E. 3. 17. 29 E. 3. 7. and 19. 
rev. | 3 

At com- 7. Raviſhment of ward lies againſt a feme covert, as well at 
mon law, common law, as upon the ſtat. Weitm. 2. 35. Per tot. Cur. Trin. 


but not 3 | q wy 
r Jac. Hob. 93. Moor v. Huſſey. 
Stat. By two jugges againſt two. Trin. g Jac. 9 Rep. 71. b. S. C. — Hill. 8 Jac. C. B. 2 Brown! 


59, 91. 8. C.— Judgment reverſed on another point. Hill. 14 Jac. B. R. 1 Roll. R. 445. S. C. 
na. 14 Jac. E. R. Cro. J. 413. S. C. —3 Bulf. 275. S. C0. 


— | *(Z) How it ſhall be brought. 
in | | | 
_ _—_ L I. IF guardian by ſervice of chivalry brings raviſhment ot 


take. The ward at common law, and not upon the ſtatute, the writ. 
count in ſhall not be quad rapuit, but quod cepit & abduxit. 29 Aſſ. 35. 


the raviſh- | 
agreed. 


ment of 5 
ward upon the Sti. muſt nx be by vi & ar mit. 2 Inſt. 440. : 
But it was 2. Raviſhment of ward was brought by a man, and counted that 


eee he was thereof ſeſſeſſed in right of his wife, and the defendant raviſh- | 


ed, | 


Lhiat in an 


* — — „ 8 * 
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ed, &c. and yet well brought by the huſband alone; for it was a ae oF 
chattel veſted; and there it was faid, that this ation is not only to 200 
recover damages, for the plaintiff ſhall re-have the infant by the qhall be 
words of the writ; ſo that he ſhall recover the thing itſelf. Br, againſt 


Raviſhment de Garde, pl. 5. cites 48 E, 3. 20. both, as 2 


writ of 


ward, and therefore it ſeems that it ſhall be brought by both; which Finch agreed, by reaſon 
of the voucher. Br. Raviſhment de Garde, pl. 5. cites 48 E. 3. 20.—Qw. 83. cites 43 E. 4 


btatham, that if the huſband alone brings it, it is not good, 


(Z. 2) Pleadings in Raviſhment of Ward. 


I. JN raviſhment f ward of an heir female, the defendant ſaid, 
that where Santi ſuppoſed that he held of him, he did 
not hold of him, and that he hath eſpouſed the couſin of the inſant, 


and that the infant hath purchaſed other land, wherefore he ought to 


have her m 2 becauſe the plaintiff would not find ſuſte- [ 19 4 ] 


nance for the infa e came to him at 18 years of age to have 
ſuſtenance. Judgment as to the tort ; for at 18 years the heir female 
is out of ward. And per Finch. it is no plea in this action to 
traverſe the tenure, without making title to the ward in the defen- 
dant, and ſo he has done here by care of nurture. Br. Raviſhment 


de Garde, pl. 16. cites 38 E. 3. 21. 


2. And it is a good plea in this action, to ſay, that the infant 
held not of the plaintiff, but of F. K. who bailcd to him the infant, 
till, &c. Judgment. Quære, Br. Raviſhment de Garde, pl. 16. cites 
38 E. 3, 21. per Thorpe. 
3. In raviſhment of ward, and caunted, that his anceſtor gave to Exception 
. and K. his feme in tail, to hold by knight's ſervice, and that aſter beer, | 
their death he was ſeiſed of WW. their fon, and the deſendant raviſhed becauſe my 
him; and exception was taken, becauſe he did not ſhew who ſur- gift in tail 


. x . | 1 . Was made to 
pived, nor made the ſon heir to the ſurvivor of the ſaid baron and 1 ee, 


eme, & non allocatur in this action, for this is only treſpaſs; but gms, and 


contra in writ of ward; note a diverſity. Br. Raviſhment de % di, 

- to. tes 3 „ . y and this 
Garde, pl. 3. cites 41 E. 3. 15 | _— 
drought of the heir, and he was heir to his father, where his mother ſurvived, & non allocatur, 
decauſe the d:ferd.mnt dun make title to the ꝛch . Br. Raviſhment de Garde, pl. g. cites 7 H. 4.1. 


4. Raviſhment of ward, &c. becauſe N. was poſſeſſed of a ward, 
and A. betrothed her, and before marriage N. granted the ward to 
C. and after A. took her and married ber; and the beſt opinion was, 
that raviſhment of ward-ljes well, and that the grantee may have 
the action; for betrothing is not marriage; by which the defendant 
ſaid, that the ward who was a feme came to him at 18 years > age, 
and he married her; judgment, &c. and the other ſaid, that ſhe was 
not of 18 years of age at the time, &c. for then a feme is out of ward. 

Br. Raviſhment de Garde, pl. 4. cites 43 E. 3. 9. 

5. Inraviſhment of ward, the defendant traverſed the title of the It was ſaid, 
Plaintiff, and made to himfelf a title which was challenged for double, W it is no 
& non allocatur; for it is not lawful for the gefendant to take the Ine eclbof 

| Q 4 ward 


—_— —— — — 
_ . ud.» ny LY a 
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13 ward of the plaintiff, though the plaintiff has no title, if the deſen- 

4 0 5 5 83 - 

Cs 8 dant hath no title; for then hath the plaintiff good title againſt them 

plaintiff or Who have no title, therefore he , neceſſity ought to make title; and 

pe his pre- with this agree other books. Br. Raviſhment de Garde, pl. 6. 
ecetitlor ; , | 

for whether tes 2 H. * Fs | | 

he held of him or not i: nt law «l fer any Ine 19 f. t him . of hi ion, bt making title ts 

Bamse f. Br. Raviſhment de Garde, pl 7. cites 2 H. 4. 19. | 


6. Raviſhment of ward again}? three by the Biſhop of London; 
ttos ſaid, that the anceſtor of the infant infeeffed them, fo he did not- ' 
die his tenant; and the third ſaid, that he was grandfath.y of the 
infant, and none would find him his living, by which he tot him and 
ound him his living; and it was held a good plea, Br. Raviſhment i 


de Garde, pl. 7. cites 2 H. 4. 19. 1 
S. P. The 7- Neither the * pcſſeſſion nor the ſciſin 75 traverſable in Raviſh- 1 
_— ment of ward, nor in ejectment of ward. Br. Raviſhment Ce Garde, y 
— p15. cites 14 H. 4. 24. Per Hill and Thirn. / 
- much as a man ſhall have this action without poſſeſſion of ward; E body is tranſitory. Br. = 7 
, Raviſhment de Garde, pl. 20. cites 24 E. 3. 78. 6 
q 8. An arbitrement, that the defendant ſpall re-deliver the infant, | 7 
ö is a good plea, if he does it accordingly, and this without deed ; 
L contra in aſſiſe; per Horton, quod Hank. conveſſit. Ibid. 
f 9. Raviſhment of ward, guare F. fon and heir of P. cujus mari- 
| tagium, &c. rapuit & abduxit; per Fulthorp, judgment of the pe 
b writ, becauſe it is nt ſaid in his cuſtcay, & non allocatur; for by ne 
159 [ 195 the regiſter he ſhall ſay, in his cuſtody, &c. in right of ward. but of 
14 nao in raviſbment of ward. Br. Ravithment de Garde, pl. 2. cites be 
14 9 6 61. | | ref 
— 10. And then he prayed judgment of the count not warranted by the 
1 the writ; for he hath declared that he was in bis cuſtody, & non ma 
14 allocatur. Br. Ibid. ä inf, 
. | 11. And then he ſaid, that the father of the infant infeoffed him, 1 
[ abſque hoc that he had nothing after this feoffment, &c. and this pl. 
5 is only argument. Br. Ibid. | | ] 
1 12. And then he intitled himſelf as guardian in ſocage, and plead.d £7: 
} the ferffment of the father; abjque hoc that the father held of the plain- mer 
E ti at the time of his death mods & forma, and others e contra; and for 
4 it was held there, that a man may plead to the writ in a writ of her 
: ward, without intitling bimſelf to the ward; but if he pleads in bar dum 
# he ought to intitle Fimſelf; and ſo he did ſupra & concordat, 11 I. in B 
24 4. Br. Ibid. | . ward 
14 In writ of 13. But by 14 Hf. 4. the traverſe of the tenure ſupra is a good new 
f ward, aud pflea in this aclion, and e contra in a writ of right of ward ; for there Sc. 
| | a=] ju he ought to traverſe quod non obiit in his homage. Br. Raviſh+ legit: 
| | ward, the ment de Garde, pl. 2. cites 9 H. 6. 61. 2 pater 
| . renure ſhall 5 - + here 
[- be traverſed, but ro: ihe ſciſin. Br. Seiſin, pl. 29. cites 5 E. 4. 62. *pſum 
4 14. In raviſhment of ward the plaintiff counted that the anceſtor Tat 
| of the infant held him in chivalry, and died, &c. the infant then, and 2 
and yet, within age; and he eiſed him, and was poſſeſſed till the 9E. 


defendant rav iſhed him; and fo note that he Hall pew, that the infant 
: | iſ 


* (9 


[ Guardian and] Ward, 


fs yet within age. Br. Raviſhment de Garde, pl. 24. cites 37 H. 
. | 

15. Raviſhment of ward was brouoht by A. againſt B. of the 
land and heir, and admitted to lie; and the tenant pleaded in bar 


to the body and another plca to the land, quod mirum; for it ſeems 


that raviſoment of ward lies not of land, but ejeciizne cuſtadig. Er. 
Raviſhment de Garde, pl. 28. cites 2 E. 4. 27. | 

10. It is ſaid, that in pleading in this action the defendant ought 
to acknowledge the ion of the ward in the plaint:f}, as in treſpaſs; 
tor it is no plea in this action, that the anceſtor held of him by 
priority, without conſe/ling potleifion in the plaintiff; contrary in 
a writ of right of ward. Er. Raviſhment de Garde, pl. 29. cites 
5E. | 
1 raviſhment & ward of a feme the defendant ſaid, that 
bef.re the raviſhment ſuppeſed, he retained the feme in houſewitry, and 
the plaintiff took her, and the defendant re-took her, and that then 
ſhe was of 18 years, ana not under 14 years; and it is a good plea, 
that he did nat rab within age; and it is good alſo to ſay ut 
ſupra, abſque hoc that he did raviſh her within age. Br. Raviſh- 
ment de Garde, pl. 31. cites 8 E. 4. 22. 


95 


And it is a 
good plea, 
that at the 
1 *? of Her. 
anceſi ars 

d- uf ſhe <war 
of full age. 
Br. Raviſk- 
ment de 
Garde, pl. 


31. cites 8 E. 4. 22 


18. In writ of ward of the body; the fant comes to full age 
pending the writ, and therefore by the opinion the writ abates 
nevertheleſs, per Danby Ch. J. the plaintiff may have raviſhment 
of ward, though he never had polſeſſian; for this is not traverſable; 
becauſe the law adjudges the poſſeſſion immediately; but per the 
reporter, it is a good plea there, that the infant was of full age at 
the day of the writ purchaſed, for then the writ is falſe; cujus 
maritagium ad ipſum pertinet. And per Danby, the death of the 
—_ in a writ of ward of the body, pending the writ is a good 
plea; contrary in raviſhment of ward. Br. Raviſhment de Garde, 
pl. 21. cites 9 E. 4. 50. | 

19. Raviſhment of ward by guardian in ſccage was brought in 
C. B. Cateſby ſaid, that the plaintiff had another writ of raviſh- 
ment of the fame ward againſt him in B. R. Judgment of writ; 
for in a raviſhment of ward ihe writ is, et diligenter inquiras ubi 
heres ills g, & eum capias & ſaluo cuſladias, ita quod, &c. redden- 
dum cui, &c. and the ſheriff cannot have his body here, and alſo 
in B. R. & c. Per Littleton J. ſuch words are not in raviſhment of 
ward for a guardian in ſocage; quod verum eſt, which ſee in the 
new regiſter, A. fecerit te ſecurum, c. tunc pone, c. quod ſit, 
Sc. oftenſurus, quare cum cuſtagia terre & heredis M. uſque ad 
legitimam ætatem ſuam ad ipſum A. pertinet, es quod predictus C. 
pater, Fc. terram ſuam tenuit in ſocagio, & predictus A. propinguior 
heres ejt ipſius C. ac idem A. in plena ſeiſina, &c. idem defendens 
ipſum heredem cepit & abduxit, & alia enormia, &c. & vide libro 
intrationum, the plaintiff hall recover damages only in this action, 
and not the ward itſelf. Br, Raviſhment de Garde, pl, 22. cites 
9E. 4. 51, | 
20. In 
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20. In raviſhment of ward, not guilty is a =_ plea; per Moyle _ 


Juſtice, and the ſame law of non rapuit. Br. Raviſhment de Garde, ! 
pl. 27, cites 21 E. 4. 6. | | : 
21. The count in raviſhment of ward upen the ſtat, Veſtm. 2. 0 
cap. 35. muſt not be by vi & armis. 2 Inſt, 440. t 
| 5 1 

| 9 \ 
(A. a) Action; By and againſt Guardian, his Heirs, c 
Executors, &c. \ 

J. 1 5 HE Earl of E. recovered again? A. in quare impedit, as fl 
guardian in right, a preſentation by reaſon of the cuſtody of - 

the heir of J. N. in his ward and died; A Uu ht worit of error and 4 
ſeire factas againſt the heir of the earl, and the Gor of him from whoſe 4 ' 


right the ear] took his title, and againſt the incumbent, and all in 7 
one writ by ſeveral ſcire facias's; and the other pleaded to the writ, 
becauſe the earl recovered for the wardꝗ A if he had died, the 
executors ſhould have had the ward and alſo the voidance, and therc- 
fore the executors ought to have been warned; and yet, becauſe the 
earl recovered as guardian in right, which is by his inheritance, 
therefore the writ was awarded good, contra it ſeems, if he had 
recovered as guardian in fact,. Note a diverſity. Br. Error, pl. 


2 


= 


— 


— 
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72. cites 8 H. 6. 35. | | 1 
2. Where guardian pleads falſely for the infant, ar vouches one 
who 1s not ſuficient to render in value to the infant, the infant th, 
ſhall have action of diſceit. Br. Action fur le caſe, pl. 118. citcs 2 
—_— | he 
Pu he 3- A guardian in ſocage ſhall not puniſh wa/fe done by 4 the 
ought to 
: we a 2 ranger. F. N. B. 59. (G) | an 
3 22 6: brcugbe againſt the wrongdoers Ly be bei, to recover the freehold and damages. 2 Inſt. zoc. F. ] 
8: He may have #r-/paſ; againit a ſtranger for ſpailing the gratis in the ſocage land in lis bey 
1 own name, and not in the name of the heir. Br. Treſpaſs, pl. 175.— Br. Garden, pl. 5. ©) 
I: A guar- 4. A guardian in ſocage of a manor, to which an adyowſon is | 
i: —— appendant, if he be diſturbed, ſhall have a guare impedit in his 1 
1 dark 3- own name, though he cannot make any account of it. 2 Roll, ws 
| gainſt bim Abr. 376. Preſentment (P. b) pl. 2. f. 132. cites temp. E. 1. = 
4 may make | | | 
3: rule againſt the ſtranger in right of the heir, ard alſo buy 2 writ de the biſhop thereupon ; but he 
1 cannot maintain a quare impedit, F. N. B. 33. (IJ) in notis.————The guardian of the heir, it | the 
1 he has preſented before, ſhall have an aſſiſe of darrein pteſentnient. F. N. B. 31. (J) 4 
1 Cro. J. 99 5 A _m—_ in ſocage ſhall have treſpaſs, and raviſhment / K 4 
if 1 ward w. 115. in Caſe of Shopland v. Radlen. incl 
+ I VEL ; : - R ' 
| v vey in treſpaſs is a bar in raviſhment of ward; et e contra. Hob. 99. incaſe of Moore v. Huſſey. 2 
15 | | DW 
; #i F.N.B. 6. Dower lies _— guardian in chivalry, but not againſt = 
4 — in guardian in ſocage. 6 Rep. 57. b. in Brediman's caſe. leaſe 
#1 So it hes apainſt a guardian in fact, and againſt the grontee of bit intereſt, but nt againſt Hi: leſſee for WA 
1 ye 1. Br. Precipe quod reddat, pl. 35. cites Nat. Brey... -◻Aid it lies againſt the cet 107 
13 of the king. Ibid, 5 W brous 
I: | 6 fox he 
ö 4 Al. 1 
= { 
1 
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_ 7. W. had a debt due to him by bond, wherein the heir was 
e, biund, but it happened that the heir for three deſcents was LT an 
infant, and ſo the parol demurred at law, till the intereſt much 
2. exceeded the penalty of the bond; Mrs. D. was all along guardian 
to the infants, and received the profits of the eſtate, without pay- 
ing any debts, but converted them to her own uſe, and thereupon | 
W. brought action againft the guardian as adminiſtratrix to the | 
8, children; but this policy did not prevail. Cited per Lord North, 


Trin. 1684, as the caſe of MIR. BARON WESTON v. DAN BV. 
Vern. 174. in cafe of Creed v. Covile. 
8. 6. Ann, cap. 18. ſ. 5. Any perſon who as guardian or truſtee 


as 0 bi | 7 
for any infant, and every perſon having an eſtate determinable upon 
of any life or lives who ſhgll hold over after the determination of the 
nd particular eftate, withiW conſent of the perſon next intitled, ſhall be 
ofe _ adjudged treſpaſſers, and the perſon ſo intitled fhall recover in da- 
. mages againſt the perſon ſo holding over and his executors, the value 
It, of } eine | 
| of the profits received. 
the ; > 
& os 
be . A 
e, (A. a. 2) Addons, By the Ward againſt the Guar- 
ad . dan, or others in reſpect of the Guardian. 
pl, | 
I. 17 RL B. 52 H. 3. 16. If the lord will not render to the Fleta, lib. 
one heir his land, when he comes to his full age without plea, It che 
ant the heir ſhall recover bis land by afſiſe of Mortdanceſtor, with the guardian 
tes damages that he has ſuſtained by ſuch withholding ſince the time that _ over 
after the 
5 he was of full age. | | cat 
| the heir he is not a tenant at ſufferance ; becauſe he came in by act in law; but he is an ahator, and 
an aſſiſe of mortdanceſtor lies againſt him. Co. Litt. 57. b. 271. a. 2 Inſt. 134. —— 
30% F. N. B. 196. (F) He is a d.Hiſor, becauſe he comes in by the law, and the continuance being 
| his beyond the time limited and againſt the truſt repoſed in him, the law conſtrues it a diſſeiſin to 
the heir, who was never out of poſſeſſion, but the guardian was ſeiſed in his right. See Diſſeiſin, 
| IS : . . . . . 
bis | 2. We/t. 2. 13 E. 1.25. If any holding in * ward ſhall alien = Diſſei- 
oll the ſame in + fee, and by ſuch alienation the freehold is transferred _— 4 
TY to the 75 ve, the remedy ſhall be by a writ of novel diſſeiſin, and 1. cap. 11. 
as well the ferffar as || feoffee ſhall be deemed differſors. | —At com- 
t he | | f mon law 
7 the heir might have the aſſiſc of novel diſſeiſin; and both the feoffor for making, and the ſeoffee 
8 for taking a tortious livery were diſſeiſors. 2 Inſt. 412. 
Not only guardian : <:valry but guardian in ſccage and by nurture are within this act. 2 Inſt. 
413. | 
b of + Though the ſtatute mentions only an alienation in fee, yet an alienation in tu, or for life, are 
included, being within tie ſame miſchief. 2 Inſt. 41 3.——— If a guardian aſſigas dower #5 one 
Ye «s the wife of the infant's father, who was not his wife, and ſhe enters; both ſhe and the guardian 
| are difſeifors, Br. Difleilin, pl. 7. Cites 21 E. z. 4. 5. If guardian by nurture makes a 
inſt kaſe by indenture to one, being under the title of the infant and rendering rent to himſelf, which is paid 
a accordingly, yet it is no ditſeiſin to the infant. See Diſſeiſin (C) pl. 13. If the guardian 
leaſe for life, remainder over, and tenant for life dies, and eie f- man enters, he is a diſſeiſor as 
1 well as the tenant for life, 2 Inſt. 413. Br. Diſſeiſin, pl. 3. cites 50 E. 3. 22.—tor his entry 
cf 5M is an agreement to the fiſt livery. Ibid. pl. 86. 


ne entered claiming as guardian and deviſed to W. and died, and deviſee entered, the infant 
W brought an affiſe againſt him and he was adjudged a diſſeiſor as well as the grantor, quod mirum ! 

y for he was not the firſt that entered, but deviſee of the diſſeiſor. Br. Diſſeiſin, pl. $5. cites 28. 
AT. 11, $2 where a father infeoffed his ſon within age, and afterwaxds entered to the uſe W 
b A the 
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1 ant as his guardian, and then inceol! 1 J. 8. and died, the infant brought alliſe againtt : 
he feottee and recovered ; for th2 en try of the father Young to the uſe of the infant, the feottee ( 
by his ent! 7 wp 2 Giflertor. Br. Ditleifin, pl. 04. cites 8 E. 3. 4- 32. If a guardian takes a fer f- : 
met from bi; evard, the in ant may brin an aſliſe againſt him as a ditletior. Ibid. pl. gg. cites 
8 E. 2 — It e N 5 
er 3. By the ſtat. Veſt. 2. 13 E. 1. 4. if the wife, having no right, : 
Win- | 
out ile, brings a writ of dower againſt the guardian, and deter 75 recovered o 
the heir agi, 5 him, in prejudice of the heir by favour, default, or feint 7 
_ 79 . plea, the heir at his full age ſhall have a writ of f mortdanceſic againſt 85 
— reco- + 4 = — 
A. the wife, as againſt any other deforccor. 2 Inſt. S092, 1 
per Finch, Br. Faux. Recor ery, PE 47.— RC ropad in ſuch zaſe ſhall: have an aſſiſe at 2m * 
common law „b 1 /. gen © ep FF 1 of the na h 2 Inſt. 1 34 —— guard, tan aſlig : 3 
dower to ne 25 W! 2 of the Een” & © 4th: r, 20 0 922 „ 424.75 157 hi 15 wife, and the enters; 65th the : nd G 
the guard al are ag: 1Ors, Br. ID; of eiſin, pl. . * guard! 11411 ſuffered a g N reſs to rect Yer th 
law ey not /- tr; ing p aterm, Which was created in Black Acre 85 in nit a purchaſor of W = he 
Acre; but the in ant was relie- ed. Hill. 1700. Ch. Prec. 151. Wray ve Wilkams, oo — Abr. F. 


es 19. S. C. | 
*[198] p 


4. It was Kid for law has if the ſor be quard of of his father, ſt: 


and he aiſſeijes him, the for Hall Feats aljijc, V f pre ent quod reddat 5 
againſt his father by his prochein amy; and ſo of land which is in pl. 
ward of another lord, quzre hoc. Br. Garden, pl. 3. cites 34 - 
H. 5 2 . 4 ; "IM 

5 5. ad wild of wat has been ſued by the infant by prochein anc 
. any t the (ather of tne faut, tenant by rhe curteſy. Br, _ 
| Og pl. 2 3. cites. 34 H. ©. 4. | 9 
s Mod. 6. An infant muy bri; tion againſt bis gu: 1 who pleads 21 
209. Paſch. any thing 79 Fig prej tua: but it is not ſo of an attorney; per Net 
3 W. z. _ 4 
Stokes v. ＋ wifllen J. V end 40. 103. 1 Tin. 21, and Mitch. 22 Car. 2. B. 3 ü 1 
ourer.— Foxwith v. Tremaine. | --  - Tiki 
Thcrefore | | 
an infant ſhall nat defend by attorney, but by guardian, op o may anſwer his miſpleading, if there . 
Mould be occaſion. Niich. 15 Jac. B. R. Cro. J. 441. Co ton v. W-tcott —poph. 130. : 
S. C.—Trin. 20 Jac. B. R. Cro J. 641. Simpſon v. Jackſon. 3 In. 252. an infant pleads ner 
an ill plea by guardian, jndament thall wha given againſt lim, but te ſhall not be hurt by it ; for Cre 
he ſhall have an 4&2 ef d ſ eit againſt at his full age, and recover fo much in um ges. B: 1 
Garden, pl. 15. cites 9 E. 252 . 'T ies ren ſon infants arc hound by recwberrs;, when guir- 88 
dians are afligned them, ORG x if tney tuffter any wrong they have an action againtt the guar- * 
dian, in whoſe default i: was. Paich. 22 Car. 2. B. R. nt. 23. Heſket v. Lee. — \5 if lis Tr 
woucbes cone by covin, Who is wm? ae to anſtuer the value, or m7 by hon e plea d:d better, diſceit lies. ſtah 
Br. Garden, pl. 15. cites g E. 4. 34. And the co nrt will not admit any one as guardian but — - 
fach as ſhall be anſwerable to the infant for his los if he hath any. Hill. g Car. B. R. Cro. C. 
307. Earl of Newport v. Milum: y,—F:tzh. Enfant, pl, 1. Ms 
7. Though the infant himſelf cannet bring account againſt his 
guardian till of age, yet a third perſom may bring 2 bill for an account 1 
againſt the guardian, even during the minority per Lords Com- ED 
miſſioners. 2 Wms's Rep. 112, 120. in calc of Eyre v. Lacy : 
Shaftſbur 
1 Ye Dall 
i | | ; | mills, 
! 4 (A. a. 3), Actions of Account. unte 
#1 at t 
[ Account I, V ARLB. 52 H. 3. 17. The * guardian in ſocage, when ( 3 
1 ay _— the heir comes to his lawful + age ſhall anſwer to} him for Walle 
F UATrULaN in | 
j ig ze at the ſues of his || inheritance by a + lawful account, ſaving to the lane 
; common guardian his reaſonable cots. 5 | 
'a N f 


5 55 


Litt. 89. 2, Though the tit. ſreaks only of a rightful Fan yet account lies again/? Lin 


£ 
j 
: 
| 
3: law. Co. 
| 
| 
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bit necupirs the Imd as guardian, though not of the blood. Co. Litt. 89. 2. F. N. B. 118. 
(A) in Marg. — For the occupation charges him. IUbid. in notis. If there be a me covert 
guardian in ſocage, account: lies ugaviſt loth baron and feme, for the profits taken before coverture, 
but for thoſe after avainſt the baron only. F. N. B. 118. (Bin notis. If the fauler 
occupies the land of an infant winch he has by purchaſe, account lies againſt him as bail fo 
F. N. B. 117. () In caſe of a tenure in focazve the father is accountable for the profits, 
and in order to that ſhall have the cuſtody of his eldeſt ſon as guardian in ſocage, and not as 
father, in reſpect of his natural cuſtody. Co. Litt 83, bh, lt hes not againſt executors of 2 
guardian, though it has been attempted in parlament. Co. Litt. go. b. it by the 4 Inn. 
r5. ſ. 27. Attn af account hu and may be brought and maintained agnfe the executors and admini- 
ſtrators cf every guard: an. 

+ It lie m2 againſt guardian in ſocage i“ 21, F. N. B. 118. () ——Adjudged that it lies at 
14. Co. Litt. 89. a. For that is the lawfal age of the heir of a tenant in ſocage. 2 Inſt x35. 
— A infant mer, by his prochein amy, call his guardian to an account even durmg his mino- 
rity, per Lord Chancellor. Hill. 1697. 2 Vern. 342. in caſe of Lord Fauikland v. Bertie. 
G. Equ.R. [77 ——It les agamſt him <5 bail:ff, no takes the profits, at any tame during nch ge Ot 
the heir, w5-:her rightful guardian, or nxt. F. N. E. 118. (B) If the guardian occupies after the 
heir attains the age 14 yeagahe may be charged as bi , 2 Init. 380. Co. Litt. 90. a. 
For one cannot be gu N ſocage lands longer than till 14. F. N. B. 118. (B) —AIIt lies 
againſt the guardian aft-r the infant takes baron, if he continues to occupy after, though his power 
is gone by the marriage. F. N. B. 113. (B) in notis. | 

+ No account lay for the executors cf the heir at common law, but it is given to them by the 
ſtatute 1 2. 2. 23. To the executor; of cxerutors by the 25 Ed. 3. 5. and to the adminiſirators by the 
31 Ed. z. 11. Co. Litt. 882 — 94%) the heir dies before 14, the executors ſhall have an 
account preſently; yet the Heir himſclf could not have it till 14. 2 Inſt. 404. —Keilw. 131. 
pl. 106. Qu. 

$ 11 The account of guardian in ſocage is e, fr the yur: of the land; for if he receive other monies, 
he ſhall be charged as receoiver, F. N. B. 118. (B) in notis. 

+ An account againſt one a; $47 F and receiver, defendant ph l that he was paardian in ſocage 
and not bailiff, and good. F. N. B. 118. (A) in Marg, But the party ouglit to plead this, 
cherw {ſe he will have no allowance made him as guardian upon the account. Palm. 512. Briggs 
v. Wilton. | 

The ſtatute Marlb. 52 H. 3. 23. which gives cap:as in account extends to guardian in focage, 
2 Inſt. 144. —But no xigent lies againſt him by the ſtatute Weſtm. 2. 11. 2 Inſt. 144. 380.— 
Neither capias nor exigent. Co. Litt. 89. a.—-Y7 notwithſtanding if the d:fendant comes in by 


* 


capias, he all be put 10 an ſcuer; for it 15 iy a miſcontinuwnce. F. N. B. 118. (A7 in notis. 
Ia an action of account againſt guardian in ſocage, the defendant cannot wage his lau. Co. 


Litt. 90. b. | | S{1 99] 


2. Though the ſtatute 12 Car. 2. 24. only gives remedy for the 
new guardian, but gives none again/? him; yet as no new office is 
created by that ſtatute, but it continues the ſame both in duty and 
power, the ward has the fame remedy againit e new guardian as 
he had before againſt the guardian in ſocage, per Vaughan Ch. J. 
Trin. 16 Car. 2. C. B. Vaugh. 169. in caſe of Bedell v. Con- 
ſtable. | 


(A. a. 4) Actions of JVajte, 
I, AV. AGNA Charta 9 H. 3. 4. Ne waſte ſpall be made by the 


guardian in the ward”s lands. 
2. Magna charta, g H. 3. 5. The gun of the ward's lands 1 Taſk. 14, 


ſhall with the iſſues thereof uphold his houſes, pas, <worrens, ponds, 


mills, and other things pertaining to the jaid lands, ane fh I:lroer 
unto him at Vis full age his lands ſlored with ploughs and other i1ings 
(at the leaſt ) as he received them. | 
3. Marlb. 52 H., 3.17. Guardians in ſocage ſhall make no At com- 
waſte, ſale or deſtruction of the heir*s inheritance, but ſafely keep the mon law 


ſame to the uſe of the heir. both a pro- 


oy | | hibiton of 
waſt, and an action of wait lay againſt the guardian ia chivalry and gu2rdian in ſocage; 
dur 
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but they ſhall not be chargeable, but for gu or permaſſive waſf, and not for the waſt done ? l 
a ffranger. 2 Inſt, 305. — Becauſe it is fo penal to him. Co. Litt. 54. a. — Fut if there be 0 
tus jeint-tenmants of a ward, and one dhe; ce, this is the waſte of both; for he is no ſtranger. 

2 Inſt. 305 Ter if there be ten executors of a ward and one does waſte, action lies againſt him 

only. 2 Inſt. 302—If a guardian ſufers a franper to do waſte and does not endeavour to prevent 

it, it ſhall be taken in law for his cent. And if waſte he done without his knowledge, or by 


ſuch a number as he could not withſtand, he ought to bring an if: againſt th; wrong doer, 


 Wherean he ſhall recover the freehold and damages. 2 Inſt. 305. \ 
4. Les. 1. 3 E. 1. cap. 21. Guardians fhall keed the lands of f 
wards without agſtructiox, according ta magna chart. ] 
Fleta, lib. 1. 5. Stat. Glouce/t. 6 E. 1. 5. For waſte done in time of wardſhip | 
cap.12. tf ſhall be done as is directed by magna charta cap. 4. and whereas it / 
He , directed there, that he, that hath done waſte during his cuſtody c 
ſhall loſe 5 - 
the whole Shall loſe the * wardſhip it is agreed that + he ſhall recompence to the 7 
. heir his damages for the t waſte, if ſo be 75 wardſhif loſt do not e 
and not 10- 1 «3 
cum vaſta. ©70-unt to the ¶ value of the damages before the heir's full age. c 
tum only, and ſhall pay fing/e damages; and if the wardſhip be not ſufficient to anſwer the da- I 
mages for the waſte, he ſhall render damages to the value over and above the loſs of the ward- 
ſhip. 2 Inſt. 305, — F. N. B. 59. (A)———B: if the heir br; 5 a writ of waſte ar full age 
againſt him who was guardian, he ſhall recover le damages; f £ wardſhip cannot now be hu 
loſt. F. N. B. 60. (T) 2 Inſt. 306. Co. Litt. 54. a——If a guardian does waſte to the fo 
value of 20s. he ſhall loſe the ward to the value of 20/. Br. Gard, pl. 76. Br. Waſte, pl. 68. 8 


5. P. By the advice of all the juſtices; but the infant ſhall not recover damages; becauſe the 
value of the wardſhip is greater than the waſte. Jenk. 39. pl. 75. If guardian of a copy- 


bolder does waſt, he ſhall forfeit the wardſhip only, not the inheritance of the copyhold, Co. 
Copyholder, ſeR. 59. | | 5 te 
＋ If an :»farzt by guardian in chivalry and does waſte, an action of waſte lies againſt him. IT 
2 Inſt, 306. So if a feme ©0017 has a ward, and the baron deer waſte and dies, an action of waſte 4, 
hes againſt the wife. Ibid.—lf guardian in chivalry commits waſte, the heir ſhall have an tt 
action of waſte as well at full age as within age. F. N. B. 59. (A)—— Againſt guardian in | 
Jocage. 2 Inſt. 305. 135.— F. N. B. $9. (E Waſte lies not againſt guardian in ſocage, but Nt 
account or treſpaſs, F. N. B. 59. (A) (E) the notes there.—— Co. Litt. 54. a. pl 


If a guardian des waffe, and grant over the eſtate, action lies againſ{ the guardian and not 
againſt the $ grantee. F. N. B. 56. a.—2 Inft. 305.—-It lies in ſuch caſe ,ganft the a res. 
Co. Litt. 54. . — If the guardian grants over his eſtate, and the grantee does waſte, the action 


ſhall be d wgÞt agen the grarer, and not againſt the guardian. F. N. B. 56. (A)= 2 Inſt. 1 


00. It lies 2 Z aſt the executor; of the guardian. F. N. B. 56. (B) 5 : 
4 If on: * guardian, but having no right, enters and de. waſiz, action of waſte lies 
againſt him, bur if he claims to his own uſe without colour of authority, treſpaſs lies, but not waſte. ot 
Waſte, pL 135.— bid. 142. 5 20 
99 1 — — * hk, CIP a houſe newly built, and which was zar covered, it is not waſte, F. N. B. ha 

* , y Tx” 

: re. cites 40 All. 22. Waſt. 24. per Knevet. 3 N 
= Cone — a guardian to the value of 20 d. was adjudged waſte, and the plaintiff recovered. = Cl 
F. N. B. 6c, (P) cites H. 34. E. 3. | | i 
$[200] = * 
* See Waſt. (B. a) * Count and Pleadings 3 

1 . | , oth 
8. P. Er. I. IF an infant is plaintiff by guardian, defendant cannot ſay, or | _ 
Aﬀiſe, pl. the plaintiff is of full age, and pray that he may be viewe 


e pleading a plea; but upon a plea pleaded, he may allege it, 


* notwithſtanding the writ of chancery records him to be within Cr 

age; for the form of chancery ſhall not ouſt one of his plea. Br. Gar- 
| den, pl. 16. : | 
1 2. If there be two guardians of an infant who plead two _ L: 2 
#| . pleas, the beſt plea for the infant ſhall be taken. Br. Aſliſe, pl. is , 


| 13. Cites P. 20 E. 3. : 
8. P. So y 4 In ward of * body * nontenure of the body gener ally is à 
of jointcrar- x good 


hat | 


ved 


it, 
hin 
ar- 


ral 


pl. 


_ cites 9 H. 5. 4. 


ood 
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good plea; but to ſay, that he has nothing but for cauſe of nurture, or « and f. 
at will of M. &c. is no plea ; for he has poſſeſſion, and therefore the ways 
3 recovered by award. Br. Nontenure, pl. 24. cites 24 Garde, pl. 


3. 31. 69. | 99- cites 12 | 


E. 3. 

4. Guardian entered claiming the frank-tenement to the heir 
within age, where the entry was not lawful ; and yet becauſe the 
infant was not named in the aſſiſe, the writ was abated, and there- 
fore it ſeems; that the frank-tenement is in him till he refuſes, 
Br. Entre Cong. pl. 37. cites 24 E. 3. 42. per Thorpe. | 
F. The defendant ſaid that he could not have the body of the ward px. Gard. 
there for peril of death and of water; this is not anſwerable, nor pl. 49. cites. 
could the plaintiff have anſwer to it; therefore where he pleaded > © 
that he was ready to have him delivered to whom the court awarded, 
except for this cauſe, s was not allowed, and the plaintiff re- 
covered the body. Br. Traverſe, per, &c. pl. 119. cites 24 
E. 3. 66. | 

6. If reſcous be brought by J. N. guardian of the land, and heir The ai 
ew whether he be guardian in chivalry or 


of W. B. He needs the name of 

focage; for it ſhall be Mended that he is guardian in chivalry. Br. the bur. Br. 
Noſme, pl. 28. cites 39 E. 3. 35. Garden, pl. 
| » CITES S. C. 


7. Ward of land, the defendant ſaid, that the ancgſtor of the in- 
fant infeoffed J. who leaſed to the defendant for term of life ; judg- 
ment ſi actio; and the other ſaid that he held of him the day of his 
dead, and no replication ; for he may hold by a meſne; and it ſeems 
that the defendant ought to ſay, and travers, that the anceſtor did 
not die in his homage. And 'tis ſaid there that where a feoffment is 
pleaded, the plaintiff ſhall anfwer to it, or ſhall avoid it by colluſion. 

Br. Garde, pl. 17. cites 46 E. 3. 31. 

8. The guardian can act change the avowry of the heir. Br. 
Avowry, pl. 31. cites 48 E. 3. 8. 

9. In dower againſt guardian he ſhall be named guardian, and Dow:s a- 
otherwiſe: it is a good plea to the writ, that he has nothing but in EA. gear- 
ward; by which the demandant was compelled to anſwer to it, if ſaid dag 
he was guardian or ſeiſed jure proprio. Br. Brief, pl. 428. g 


guardian, 


; : „ judgment 
of the writ and admitted for a good plea to the action of the writ, and ſo it ſeems char he wha 


pleads to the action of the writ thall conclude to the writ, Ibid. pl. 490. cites 9 E. 4. 31. 


10. A guardian may plead miſnoſmer of his ward as well as the 
ward bimtell. Fitzh. Attorney, pl. 75. 0 [ 3 ] 
ut 'tis 


otherwiſe of an attorney, for it is contrary to his warrant, but the warrant of the guardian is by 
the court and ſhall not prejudice the party. Br. Garden, pl. 23. $. C. 3 H. 6. 17. 


11. Guardian in ſocage may avow in his own name and right, Ow. 275. 8. 


Cru : ; C. —-Kelw. 
ro. J. 98. in caſe of Shoplane v. Ryder 48. nerd 


302. b. pl. 46. in Marg. 


12. Guardian cannot plead non ſum informatus. Cro. J. 442. 
* of Cotton v. Weſcot.— — Cites 8 Rep, 58. b. Beecher's 
cale, | 2” 5 | 


13. Writ 
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13. Writ of account was brought, and the defendant was 
charged as bailiff, who pleaded that he is guardian in ſocage to 
the plaintiff, he being within the age of 14, and ſhewed that the 
father of the plaintift was ſciſed of ſuch land in fee, and ſo he as 
guardian, &c. and concluded judgment ſi actio; the plaintiff re- 
plied, that his father died ſeiſed of a copyhold in fee, which is the 
ſame land, &c. Per Germey, the plea in bar is not good; for he 
has not ſhewn that it was tocage land, nor of whom it is held, as 
he ought, as is 22 E. 4. 5. and therefore it is not good, quod fuit 
conceſſum per Coke. Roll. R. 104. Mich. 12 Jac. B. R. Anon. | 
14. And per Germey the plaintiff has charged him as bailiff, | 
and the defendant pleaded that he is guardian in ſocage, and con- 
cluded judgment ſi actio, where the plea is to the writ, and he ( 
» Orig, (li- ought to have concluded, judgment of * writ, and fo is 46 E. : 
eg * 3. 9. 10. which was agreed by Coke, who faid, that the * letter is, £ 
that when he is within age, he ſhall be charged as guardian, and — 
I 
J 


after as bailiff, and cites 10 E. 2. Account, [that where} guardian 


8 in ſocage takes baron the writ of accough,al be againſt the 
Narr) baron alone, for all things after the + mafflage, and againſt the 


baron and feme for all before. But it ſeems here that the re- =” 
plication is not good; for the defendant has pleaded in bar a Ye 
ſeiſin in fee, in the father of the plaintiff, the which ought to be in- 7h 
tended a ſeiſin in fee at common law, and not of a copyhold; and ce 
as to the objection in the replication, that he was ſeiſed in fee of a ef 
copyhold, this is not any anſwer to the other plea; and therefore, As 
and inaſmuch as he has not made any traverſe, the plea is not in 
good. Cur. adviſare vult. Ibid. | fe: 


15. If a guardian commits waſt and grants his ward over, the 
ward ſhall have waſt during the infancy in the tenet againſt the 
firſt guardian for the faid wait. 2 Inſt. 305. | (1 
16. Cognizance as bailiff in replevin muſt be as bailiff to the 
guardian, and not as bailiff to the infants, if they are under 14. 

Arg. 2. Lutw. 1189. | 

17. If guardian brings writ of raviſhment of ward, the count my 

muſ? be ad damnum of the plaintiff, (the guardian) though the 


damages when recovered ſhali by the ſtatute go towards the = 

benefit of the ward; per Ld. Macclesfield. 2 Wms's Rep. 108. = 

. * 4 

Hill 1722. Eyre v. Counteſs of Shaftſbury. 4 

| (ex 

N « (B. a. 2) Actions. Proceedings in Actions or ch 

N Suits by or againſt Infant ſuing or defending by fuch 
1 Guardian, &c. char, 
"4 | | rar 
1 1. WHERE an infant is deſendant, the affidavit of ſervice to 3 
4 VV. hear judgment muſt be, that the guardian was ſerved, divide 
1 and not the infant, and this, (as it ſeems) though the infant be 2 be 

| i above 14, or wants ever ſo little of 21. And the ſerving of the e 
#4 infant is not good; for non Conſtat, but the infant might be in his was i 
+ gradle; or ſhould it appear by the bill that he is near 21, yet, not viage, 
1 being = 
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being able to defend himſelf, the /ervice muff be on the perſon ap- 
pointed by the court to defend him. 2 Wrms's Rep. (643). Mich. 
1731. Taylor v. Atwood. | 


(C. a) Reitrained and puniſhed in Equity. 
[; JNFANT by guardian, exhibited a bill to ſtop her father, 


(Who was tenant by the curteſy of lands, of which re- 
mainder in tail was in herſelf) from committing waſt, and felling 
timber, which timber the defendants had contracted for, in the life 
of the plaintiff's mother, who was tenant in tail of the foil; per 
Cur. In ſuch caſe any perſon may become guardian to an infant 
againſt her father, ande is by law a forfeiture of the father's 
guardianſhip, and that the contract made nothing in the caſe. 
W hereupon the injunction was continued to ſtay waſt. Hard. 96. 
Paſch. 1657. Roberts an infant; per Hutchinſon her guardian v. 
J. R. and Sir J. 4 and grandfather. | 

2. Three perſons being made guardians, by the father's will, of 


a young woman, one of them gets her and marries her, being 9 


years old, to his own jon who was 17. *Twas moved for a Ho- 
mine replegiando againſt the father and ſon, that they ſhould ſtand 
committed, and for an injun#ti9n to their receiving the rents of her 
eſtate. King C. thought every part of the motion reaſonable, but 
as to the firſt part ordered a ſpeedier way, by bringing the body 
into court, by a time certain, by an order to be made on the de- 


tendants for that purpoſe. Mich. 3 Geo. 2. Gibb. 106. Anon. 


(D. a) Offences by Strangers, with Regard to the 
Ward. How purſved, and, in what Caſes. 


I. BY 4 & 5 Ph. & AM. aſh 8. / 2, 3. None ſhall take or A. and M. 


convey, or cauſe ta be taken or conveyed away, any maid, or e 1 
woman child unmarried, being within the age 16 years, out of and D. 


the cuſtody, and againſt the will of the father or mather of ſuch child, daughters, 
or of the perſon to whom the father of ſuch child, by his laſt will, or and A. by 


x 3 ; 6 his will de- 
other aft in his life-time, hath appointed the governance of ſuch child, viſed the 
(except ſuch taking ſhall be by, or for ſuch perſon, as (without fraud) order, cul- 


F . 2 x . . 1 
i maſter or miſtreſs of ſuch  chila, or her guardian in ſocage or e 
chivalry ), on pain of two years raggh age without bail, or elſe to pay ot B. C. and 
ſuch fine as foall be aſſeſſed by the queen's council in the Star- D. to M's 
chamber, | father and 
mother, 
(grandfather of the children) and died, M. married R. R. and then the grandfather died. The 
rrandmother was ſeiſed of lands in fee held in ſocage, and, by will in writing, deviſed them to 
B. in tail, remainder to C. and D. and to the heirs of their two bodies begotten equally to be 
divided; remainder to M. the daughter and heir apparent of the teſtatrix, and died. B. died, and 


D. being under 16, but above 14, and living with R. R. went, by his conſent, voluntarily, and of 


her own accord to H. where ſhe married W. R. It was adjudged that M. at the time of the 
contract of marriage of D. had the cuſtody of her within this ſtatute, as guardian by na ure, which 
Was inſeparable from her perſon, and that D.'s going from the houſe 6 hours before the mar- 
viage, as found by the ſpeeial verdict, made ao alteration in judgment of law, «s ty the mother's 
Vox. XIV. _ R having 
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ſchoal. The wife of J. S. died, and afterwards a bill by H. an uncle of B. was filed againſt J. 
n- 
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having the cuſtody of her at the time of the contract; and that the conſent of R. R. the mother's 
hutband, was not material. 3 Rep. 37, 38. b. 39. b. Hill. 34 Eliz. B. R. Ratcliff's caſe. 
A. being a freeman of London, by wili deviſed the cuſtody of B. his daughter an infant to C. and 
died, C. got a warrant from th: mayor of London to take the infant, who was taken thereupon but 
etcued again; and after he got a warrant from the Chief Juſtice, and ſhe was again taken, 
having been before ſuch taking marri:d to J. S. one of the defendants in the indictment, and who was 
ſon of the other defendant. They were acquitted of the indictment upon this evidence, but the 
court required ſureties of them: and the court held, that the defendants could not be found 


guilty upon this indictment, becauſe F. wa; not in the poſſiſſon of C. as the indictment ſuppoſed ; 


Grcau,e A. bring a freeman of I enden, the dv, as to the diſpofiion of the body, was vcid, and the 
infant remamed tn the cuſtody of the mayor and Sailer men of London, and the indictꝭ ment ought to have been 
for ta&ing the infant, out of their cufody, 2dly, That upon this penal law, the body ought to be in the 
eral e e of bie, or thoſe to whom the intent ſuppoſes the right. 3dly, That be, out of whoſe 
poſſe ron the infant is ſuppeſed to be teten, oug bt to have the meer right, becauſe the ſtatute ſays, (from 
the poſſeiſion of fuch as ſhall, by any lawful ways and means, have the cuſtody, &c.) or other- 
wiſe it ſhall be nc offence within this penal ſtatute. And there may be other indiftments for taking 
ext of the proſſ-thon of the right guardian. Sid. 362. Paſch. 20 Car. 2. B. R. The King v. 
Baſtian and Baſtian. | 6 

In an information for ſeducing and marrying an heireſs, the evid e was, that the defendant 
J. a rern: &:nſman, and f ſmall fortune, b frequently entertained at the father's bouſe, made love to the 
aug beer, Fu! there was mo pref of any edu mti, but common compliments among young people; and it 
was offered in evidence, that the excowragement proceeded from the daughier, whom the father in- 


terided to marry to another kiniman of his own name of a very . eſtate, whom ſhe 


did not love fo well; and that „e, 5y agreement with the defendants, nn ber father's bouſe to a 
plate appointed, and there met the d:ferdainti and was married to T. whereupon the court directed the 


ary, that the daughter being of tender years, viz. about 16 ard a great fortune, this was an offence in 
the cefendant within the information, and that they ought to find them guilty, which they did, 


hor hæſitanter, as it ſeemed. And afterwards, before any fine impoſed the parties agreed. 
1 Lev. 257. Mich. 20 Car. 2 B. R. The King v. Twiſleton. 
agreed, that it was an ottence puniſhable by fine and impriſonment at common law. But 
Ld. Ch. J. Holt ſaid, that to convey a maid from her parents under the age of 16 is no offence 
at com mon law. 4 Mod. 145. Trin. 4 W. z. Obiter. 

In the caſe of CaLTHROP v. AXTELL. Hill 3 Jac. 2. B. R. it was ® ſaid, that there mf? be a 
rontinued rg fuſal of the mother; for if ſhe once agree, though afterwards ſhe diſaſſents, yet it is an 
2Nent within the ſtatute. And that there mt kewife te prof of the ſteuling away. 3 Mod. 169. 
——» 3 Neif. Abr. 564. pl. 7. ſays, it was held; but in the report the word is { ſaid) only; and as 


to the caſe itſelf nothing appears there to be reſolved. | 
An information was moved for againſt the defendant for procuring the marriage of an heireſi, | 


¶ Lctæeueen the age of 15 and 16, and intitled to a conſiderable fortune) with a per ſor of no eftate, by 
luring a coach to carry her away, giving money to a parſon to marry them without a licence, 
and being preſent at the marriage as a father to give her away; and for that this, though done 


with her own conſent, yet was without the conſent of ber guardian appointed by the court of Chancery. 
Upon ſhewing cauſe, the court held clearly, that this was an oftence at common law, notwith- 


ſanding Ld. Holt's opinion, as reported in 4 Mod. 145. to the contrary ; and that it was ſo re- 
folved in ® TwisLEToON's caſe. They likewiſe held, that it is within the ſtatute of the 4 & 5 
Ph. & M. 8. Sect. 5,4 For though d:feordant did nd take her away, yet he conveyed ber away. Nor 
will her conſent alter the cafe ; for the a#? dect not require force; but in the preamble mention: fraud 


likewiſe. It ſeems to have been made to prevent her conſent ; and accordingly in Sect. 6. 


puniſhes her for conſenting. And TwisLETox's caſe is in point; for there according to 1 Ley. 


257. {who ſeems to have reported it beſt). no force at all was uſed, That the act mentions 
guardians as well as parents: a legal guardian had the ſame power as a father, and the ſame 
remedy ; he might have an action, or writ of raviſhment of ward. And as to a guardian ap- 


pointed by ths court of Chancery, he certainly has the cuſtody of the infant by lawful ways and 
| means ; for, according to Ld. Sommers, in 3 Chan. Caſes 136, BERTIE v. FALKLAND, the ap- 


pointment cf guardians originally belonged to the Chancery, and ever ſince the diſſolution of 
the court of wards, has been veſted in that court. Accordingly the information was granted 
againſt the defendant, as likewiſe againſt the huſband, the parſon, and ſeveral ſervants con- 
cerned in carrying her off. Hill. 12 Geo. 2. B. R. The KING v. BENNET, (ALs. Lo. 
O55UL5TON) & al. —And in Hilary term following, they received judgment, viz. Ld. O. 
and the huſband were fined Fool. each; and the other defendants fined 1 mark, and impriſoned, 
— Sid. 336. Lev. 257. : 

A. poſſeſſed of a conſiderable perſonal eſtate, died inteſtate, leaving M. his wife, and B. 2 
daughter, an infant, his only child. A. the mnther died, leaving J. S. her executor, and truflec for Bs 
hr infant dr1ughter, who at M.'s death was under the care of J. S. his wife, who kept a boarding- 


5. ſor an account of B.'s eſtate, ſugzeſting that he had waſted it, but J. S. not putting in * 5 


Sid. 387. S. C. and ſays, all 


J ö Mutoh 
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ſwer an attachment iſſued. And then J. S. and W. R. who was his counſel, and a juſtice of 
peace, went to Doctors Commons, where W. R. procured himſelf to be admitted guardian to con- 
ſent to the marriage of B. to F. S. and a licence was granted, and a marrige had, B. being 16 years old, 
and J. S. 60. H. petitioned the court againſt J. S. for marrying B. after ſuit commenced in this court, 
without leave of the court, and againſt W. R. as party, and that they ſtand committed. And an ex- 
ception being taken that here was no lis pendens, no anſwer being put in, the ſame was over- 
ruled; and held that an infant is always conſidered under the care of the court, if a ſuit be de- 
pending; and that after ſuch bill filed, 'tis a contempt to marry an infant without the conſent of 
this court; and in this caſe there was not only a bill filed, but an attachment alſo for want of an 

anſwer. It was ordered that J. S. and W. R. ſtand committed to the Fleet, and not to have 

the benefit of the rules; and that W. R. be removed from being juſtice of peace; and (to the 

end that the eſtate of the infant be ſecured, in order to make a ſettlement on, or a proviſion, for 

her) that J. S. be rftrained from alicning, transferring, or tranſpoſing any part of the real or per- 

ſonal eſtate of the infant, or from receiving any part thereof, without leave of the court 'till further 

order, and that the defendant J. S. do “ring before the court all mortgages, bonds and other ſecurities, 

belonging to the eſtate of the infant «pn oath, ſubject to the further order of the ccurt, 20 March, 

1740. In Canc. Hughes v. Science, Mitchel, & al. 8 


S. 4. None ſhall 2 away and deflower any ſuch child, or ſhall, Thisbreach. 
againſt the will of her father, if he be living, or of her mother, extends 


(having the cuſtody of her, if the father be dead), contract matri- — 7 


mony with any ſuch. c (except * by the title of wardſhip) on pain to the fa her, 
ſuffer five years umpr ent, or elſe to pay ſuch fine as ſhall be aſſeſſed and to the 


| TH . mother 
by the ſaid council in the Star-chamber. „. 


tedy of her, viz. if the father had not diſpoſed the cuſtody of her to others. And this extends 
to any damſel, though ſhe was not heir or heir apparent, and though the departed with her 
aſſent, after the age of 12 years, in which caſe the common law gave no remedy. 3 Rep. 39. 
in a nota of the reporter in Ratcliff's caſe, 227 
ä *[204] 


T he ſaid fines ſhall be divided between the king and the queen's ma- 
jeſties and the party grieved. 

S. 5. The ſaid council of the Star chamber, and juſtices of aſſiſe, by This is an 
inquiſition or indiftment have power to hear and determine theſe eff nce pu- 
offences. n:/pable at 

common la 
being malum in ſe. But admitting it was an offence created by the ſtatute, there being no 
negative words to prohibit, this court of B R. hatin a juriſdiction to puniſh this offence, if the 
Star-chamber had not been taken away. For the party had his election to proceed upon the pro- 
hibitory clauſe, and the juſtices of aſſiſe muſt be intended juſtices of oyer and ter minen; per Cur". and cited 
Mo. 564. Whereupon the defendant was fined 5007. and bound to his good behaviour for a 
year. 2 Mod. 130. Mich. 28 Car. 2. B. R. The King v. Moor. 

An inditment for an offence within this ſtatute, was before the judoes of B. R. ir Mi ddicjexs 
Exception was taken, that this indictment was coram non judice, the ſtatute directing that the 
council in the Star- chamber, and the juſtices of aſſiſe ſhall determine the offence. And the 
queſtion was, whether this may extend to juttices of B. R. to give them authority to inquire, or 
only to juſtices of aſſiſe, and whether juſtices of E. R. are not juſtices of aſſiſe? But the court 
doubted, becauſe there are no juſtice; of afſiſe fir the county of NMiddl:ſex, Cro. C. Trin. 12 Car. 
B. R. Mary Smith's caſe. Holt Ch. J. taid, that this does not exclude B. R. and that fo it 


bas been conſtantiy held fince the making of the law. Trin. 4 W. & M. B. R. 4 Mod. 145. 


The King v. Marriot. 


S. 6. If any woman-child or maiden, being above the age of M. the v iſe 
twelve years, and under the age of ſixteen, conſent to ſuch perſon, that OO 
fo ſhall make any contract of matrimony, the next of kin of the ſame 1, B. and 
woman- child or maid, to whom the inheritance ſhould deſcend or come tn 
after the deceaſe of the ſame woman-child, ſhall have all ſuch lands e 475 
as the ſame woman-child had in poſſeſſion, 1 everſion or remainder, at ,,yerfon ts 
the time of ſuch conſent during the life of ſuch perſons that ſhall ſo M. and her 
contract matrimony ; and after the deceaſe of ſuch perſon contracting — og 
matrimony, the ſaid lands ſhall deſcend and come to ſuch perſons as 14, and 
3 


they 
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unter 16, they ſpould have done in caſe this act had never been, other than t9 


ita the 2 - . 
Gafent of M. bin that jo ſpall contract matrimony, 


85 whom ib» dy, education, &c. of the daughters, was appointed by their father's will, married 
F. F. The queſtion was, if the forfeiture ſhould accrue to M. and reſolved, that it ſhould not, 
and alſo rhat, as this cate 1s, the one daughter ſhall not take benefit of the forfeiture of the other. 
For the ſtatute gives the forfeiture to the next of kin, to whom the inheritance ſhould de- 
ſcend or come after her decenſe, &c. during the hte of ſuch perion that ſo ſhall coutract 
matrimony. So that firſt he ought to be of the blood, and ſecondly, next of the blood, to whom 
the inheritance ſhall deſcend or come, &c. and though D. the daughter be of the blood, yet in 
this cafe by the death of E. the land if ſhe has iſſve, ſhall deſcend to her itſue, and if ſhe 
has no iſſus it thall revert to M. the mother. 3 Rep. 39. b. Hill. 34 Eliz. B. R. Ratcliff's 
caſe. | 
A. ſeiſed in fee of lands of 700 J. a year had iſſue F. « ſon. of four daughter;, B. had iſſue 
. a dung ter and did, living A.—M. the widow of B. and mother of F. aring A might bc 
firlin from ber, entre:1ed Lady C. to tate J. into ber bouſe, which ſhe did, and baving a fon in France, ſent 
for lim, an married him te 5 bn ner 16, without A. i conſent, who was ber guardian. The queſ- 
tion was, if this was a forfeiture of J.'s eſtate, during her life? It wgs proved at the trial, ba- AL, 
bod mad: a bargain with tos {jr of the plaintff, that if be recovered, N, ſpould have 1000 J. ard tie 
third: «f be eſtate, and therefore was not admitted to be a witneſs. plaintiff could not prove 
ary thing to make a forfeiture, and therefore was nonfuited. The Chief Juſtice ſaid that, 
the fans was made to prevent el ildien being ſcducc i from their parents or guardians, by flattering 
or inticing words, prom/es, or grfts, and married in a ſ-cret way to their diſporagement. But that no 
ſach thing appeared in this cafe; for that Dr. Haſcard proved the e to be at St. Clement's 
Church, in a cancnical hour, and that many people were preſent, 
all the time. 2 Mod. 84. Mich. 1 Jac. 2. B. R. Hicks v. Gore. 


id the church doors open 

: | This clauſe refers 
only to the third branch, and not to the firſt or ſecond. 3 Rep. 39. in a nota of the reporters in 
Ratcliff s cate. | : 


22 S. 7. Provided that this act fhall not be prejudicial to any 
= i Cuſtom or authority concerning orphans in London, or any other city, 


ſupra. berough or town. 


[ 20 51 2. A perſon, having married an infant (ward,) was committed, 
(Tt ſeems and that commitment was followed by an act of parliament to 
that this diſſolve the marriage. 2 Wrms's Rep. 112. Hill. 1722. cited per 
was award, Lords Commiſhoners, as ſo done in Ea Sommers's time in caſe 
under care of Goodwin and Mrs. Knight. 5 | 


of the t 

court. J——And though an «der of Chancery bas no words prohibiting the marrying an inſaut without 
conjert of the guardian; yet ſuch probibition is implied; and ſo is allo, that no perſon ſhall take 
away, or raviſh this ward from the guardian; and ſuch negative words are never inſerted in the 
order ; per Lords Commiiſioners. 2 Wms's Rep. 113. Hill. 1722. Eyre v. Lady Shaſtſbury. 


i >> rag 3. So where an infant was taken from a guardian appointed by 
_ gg the father, and not atlizned by the court, and married to W. 


Mich. 1734- both V. and the parſon and the agents were all committed by the 


Equ. caſes Maſter of the Rolls, and the order confirmed. by Ld. Harcourt. 


fn — 2 Wm's Rep. 112. cited per Lds. Commiſſioners, ut ſup. and 


59. in Lord in Marg. it is cited as 22 May, 12 Anne, Hannes v. Waugh, 
1 als. Willis's caſe. 8 | 

CAC, os a ; ; 

And the ſame would have been done in the caſe of Hyucrrs v. Scitncs, & al. Hill. Vac. 
1740. but that it did not appear in that cauſe, that Williams the clergyman, who married the 
infant to Science, was at all a prty te the cant ivance, and ſo had not incurred the cenſure of the 
court; Whereas had he been privy thereto, the licence 4w3uld not bave pr otected him. 


Vid. (p. ) 4. Se if there be mly an apprehenſion, that the infant will be 
—So where married unequally, either by the guardian, or by his neglect, equity 


3 will interpoſe ; per Lord Commiſſioners, 2 Wms's Rep. 112. 

dir 17 years old and was about to contract matrimony ; though there appeared no inequality of 

formne t family, yet upon application to the Chancery, the court ailifted the eee 
. | guar Lall 
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guardian to prevent the marriage as improper, bv reaſon of the age. Caſes in Fqu. in Ld. C. 
Talbot's time. 58. Mich. 1734. Ld. Raymond's caſe. 


5. And though a marriage be to one of equal degree and fortune, 8 = mo 
. LS . 5 . 6 ' L. Co 
yet it being without conſent of the guardian, conſtitutes tie Ie. 
: - ; 9 

offence, and can at moſt but tend to extenuate; per Lds. Com- Mich. 17345 
miſſioners. 2 Wms's Rep. 114. Eyre v. Lady Shaftſbury. On 5 
. | | . in At, 
C. Talbot's time. 59. in Ld. Raymond's caſe. S. C. cited by the court, and the marriage 
being by contrivance of the mother of the infant, pending a ſuit in Chancery, the court com- 
raitted the parties to the contrivance, and ordered a ſequeſeration againſt the Lady Shafiſcur y, 
20, March, 1740, in caſe of Hughes v. Science & al. 


6. The m»ther took away the infant from two, who, ſuppoſing 
that they were guardians, complained thereof to the court of 
chancery, and their ggpmplaint was received. And the court 
would have proceeded Kpainſt the mother, but the guardians could 
not make out their right of guardianſhip, by reaſon of ſome defect 
in the inftrument under which they claimed; Cited per Lords Com- 


miſſioners. 2 WE ha 115. cites Ld. Selkirk and Orkney v. 
Dutcheſs of Hamilts | 


(A) Guernſey, Jerſey, and the Ille of 
Man, 


1. GUERNSEX, Jerſey, and the Iſle of Man, are governed ly 
their proper laws, If an erroneous judgment be given 
there, a writ of error lies not here. Jenk. 199. pl. 15. | 
2. The Iſle of Man is governed by it's own laws made there, [ 206 ] 
and not by laws here in England, unleſs by act of parliament, | F 
which ordains a law expreisly for them. 2 And. 116. in the E. "ba : 
of Derby's cafe, nk | 
3. In the Ifle of Man u one has any inheritance there, beſides the 
2 Derby and the BI. 2 And. 116. in the E. of Derby's 
caſe. | 
4. Albeit the king's writ runneth not into the Iſle of Man, yet Ss as to the 
the king's commuſſion extendeth thither for redreſs of injuſtice and Oe >. 4 
wrong; but the commiſſioners muſt proceed according to law and 1 
Juſtice of the Iſle. 4 Inſt. 285. | luſt. 286. 
5. They have peculiar laws or cuſtoms, viz, If a man feal an 
horſe or an axe, it is no felony ; for the offender cannot hide them; 
but if he ſteal a capon or a pig, he ſhall be hanged, &c. Ibid. 
6, The Ling has right to a manor in the Iſle of Guernſey, which 
A. holds; a commiſiion iflues out of the Chancery to enquire of 
this. If it be ſo found, the king hall be put in pelſeſſion of it 


without any original writ, Judgment affirmed in error, Jenk. 


8. pl. 14. 
| R S: Gun. 
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Gun, 


(A) Who may not keep Guns, and the Puniſhment 
of Ottenders, and by whom. 


J. S. being 1. 33 H. 8. ENacrs that none ſhall ſhoot in, or uſe to keep in 
3 cap. 6. .. 1. his houſe, a hand- gun, croſsbow, hagbut, or 
$ ſerve as demibake, unleſs his lands are of the value of 1001, 
e in pain to forfeit 101. for every ſuch Mence. OE 
edt on a 

judgment, and fearing a reſcons, carried with him à dagg ; whereupon the defendant, being a 
juſtice of P. made one of his ſervants go and ſearch him, and finding him armed brought him 
before his maſter, being the next |. of P. who by colour thereof committed him to gaol, till he 
Paid 10% But on a hab. corp. it was held no offence for a ſheriff or his miniſters in execution of 
their office to carry ſuch a hand-gun, and that it was lawful, t a dagg was a hand gun 
within this ſtatute. Cro. E. $21. Gardener's caſe.—5 Rep. 71. U. Trin. 34 Eliz. Saintjohn's 
Caſe, als. Gardiner v. St. John's. S. C. 


S. 2, Cc. Howbeit the followers of lords ſpiritual or temporal, 
knights, eſquires, gentlemen, and the inhabitants of cities, boroughs, or 
market towns, may keep in their 3 and uſe to ſboot (but at a dead 
mark only) with any hand gun of the length of one yard, or hagbut, or 
demi hate of 3 quarters of a yard; ſo may the owner of a ſhip, for the 
defence of his ſhip, a 0 he that dwells two furlongs diſtant from 
a town, ar within five miles from the ſea-coaſt. And this laſt may 
ſhoot at any wild beaſt or fowl, ſave only deer, heron, ſhovlard, par- 


tridge, wild ſwan, or wild elke. 

S. 5. None may licence his ſervant to ſhoot, except his game-keeper, 
on pain of 10 l. | 

All former laws againſt ſhooting repealed. | 

S. 12. 13. Gunſmiths or merchants, may keep guns by them, ob- 
ſerving the lengths aboveſaid. 7 ; 

S. 14. Proclamation to iſſue before an offender can be puniſhed. 

S. 15, Owner of the gun to forfeit, and not the maſter of the 


4 20 S. 16. It Hall be lawful for any perſon, to convey the perſon 

[ cal ] offending againſt this att — the next — of peace; who, upon 
ſendant. e examination and 2 „ ſhall have power to commit him to priſon, 
not having there to remain till he 


200“. za Hall be divided between the king and the party that ſo takes the 
* offender. | | 

in Feb. and in March following was carried before a J. of P. and by bim convicted of this offence. 
| 3 moved, to quaſh this conviction, becauſe it was before a ſingle juſtice, who had not 
er by the ſtatute to proceed in a ſummary way, unleſs the party is brought before him inſtanter upon 
diet of the offence committed, which was not done in this caſe, and therefore was ordered to 
Mhew cauſe why it ſhould not be quaſhed. 4 Mod. 147, 148. Trin. 4 W. & M. The King V- 
Bullock. m— Show. 367. Trin. 4 W. & NM. 8. P. The King V. Litten. 


An i.. S. 19. Fuſtices of peace in their ſeſſons, and flewards of lects, 

_ keg have prwer to hear and determine theſe offences. 

| Bute before the ci, though this hath been formerly doubted ; becauſe, though the juſtices bave 
, , po 


as ſatisfied the penalty, which in this 5 


befov! 
that 
A 
addir 
ouzh 
wiſe 
authc 


Gun. 207 


power by the general words of their commiſſion to puniſh offence againſt the peace, yet // octing 
is not ſuch an offence; for it is only a defect of the qualification of the perſon who f 11 a yuite 
Dalton's Juſt, cap. 47. pag. 143» 


S. 20. Penalty of 20 s. apiece on juries concealiug offenders. 
S. 22. Forfeitures ariſing by this act ball be ſued for within one 
year by the king, and within ſix months by a common perſon, otherwije 


they ſhall be loft. | | 
S. 24. Saving for ſervants carrying guns by their maſlers orders. 


2. S. was convicted of Shooting in a gun contrary to this ſtatute, N 
| 263-3. C. 


and committed to gaol; and upon hab. corp, exceptions were taken (5 = 
to the return. iſt, That the caption is taken before 7. S. and it was 
J. N. ad pacem conſervandam, without ſaying, (juſtices) and fo by qualted for 


what appears there may be conſtables, ——2dly, That it appears \j* **-eP- 
to be conviction by cat where the ſtatute ſays (progf and exami- the comic 
nation) which muſt be intended by jury. 3dly, That it does not d lud 
appear, that it was before the next juſtices as it ought to be. 3 
4thly, Nor that the ſtatute had been preclainied in the ſame B. A. 
county, whereas thez=ag an expreſs proviſion in the ſtatute, that 4%, 
none ſhall be puniſhi efore it is proclaimed, which Twiſden J. AY: 
| ſaid, ought to appear in the return, (though the ſtatute perhaps * 6 
was proclaimed 100 years ſince.) 1 Sid. 419. no judgment. Irin. cm præ- 
21 Car. 2. B. R. The King v. Saunders. Wo 


that the word * Ca) was omitted. For it ought to have been confervand. aſfignatis. And 
ſo it does not appear, whether the ſaid juſtices were aſſigned to Keep the peace or nut. 
The reporter adds a nota, that the conviction was befo:e two juſtices of F. but the flute gives 
authority to one juſtice alone, being the next juſtice of the county where the offence is commuted, 12 ce the 
Fender for the forfeiture, but that here it does not appear whether either of the {aid 2 zuſtices 
was the next juſtice or not, which was another exception intended to be moved, but the con- 
viction being quaſhed for the exception aforeſaid, this exception was uct moved, and that he 
was of counſel with the defendant. Vent. 39. S. C. and P. 

Vent. 33. Anon. but S. C. reports, that as to the words (upon due examination and pet 
before a juſtice of P.) it was reſolved, that that was not intended by a jury but by winni, and 
that no wwrrzt of error lies upon ſuch conviction. 

And that an exception was taken, becauſe it was cam F. S. juſtice of the peace, wiz out 


adding nec wn ad diver ſus felinias tranſgreſſiones, Qc. audiend. a{/ignait. and that the court agreed it 


ouzht ſo to be in returns upon certioraries to remove indictments taken at ſeſſions, but other- 
wiſe of con victions of this nature; for it is known to the court that the ſtatute gives them 
authority in this cafe, Vent. 33. Trin. 21 Car. 2. Anon. 


3. A perſon being brought before the next juſice peace, in 
the county where, &c. for ſhooting with hail ſhot in a hand- gun, 
who, upon examination, finding it true made a record thereof, and 
committed the party to priſon, *till he ſhould pay 101. viz. 51. to the 
informer, and 5 l. to the king, This record being certified upon an 
habeas corpus, it was held by the whole court, that if the juſtice 
of peace does not obſerve the form preſcribed by the ſtatute, it is 
void & coram non judice, and needs no writ of error; but if he 
acts according to the ſtatute, then neither B. R. nor juſtices of 

eace, can redreſs it, or ſet the party at large. Jo. 170, Hill. 3 Car. 

R. Cole's caſe. ; | 

4. The judgment on an indictment upon this ſtatute was, that. 
the defendant ſolvet difto domino regi, &c. decem librarum, &c. where 
the words ſhould have been /olvat inſtead of ſolvet, and libras 
inſtead of librarum, and for thoſe and other reaſons the judgment 
"= reverſed, Raym. 378. Trin. 32 Car. 2. B. R. The King v. 
Allop. Dr | | 

F R 4 | g. The 
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g. The canvicton was for having a gun in his houſe, and this 

being excepted to, becaule the eee ts, (uſe to keep in his or her 
houjc ) and perhaps it might be 

ought to be purſued, ſo the conviction was quaſhed. 1 Show. 48. 


Trin. 1 W. & M. The King v. Lewellin. 


So where 6. The conviction was non habuiſſet 100 l. per annum, and did 


e not ſay when ; and this was excepted to, becauſe it may be, that 
aon babe: he had 1000. a year at the time when he kept a gun, but not when 
terras, Sc. he was convicted; to which it was anſwered, that thoſe words were 
Exception as much as to ſay, nunquam habuit, and the concluſion being 


was taken, . . ' . 
that it re- contra formam flatuti, muſt explain ſuch words which ſeem to be 


ferred o doubtful. But per Cur. this being a conviction befcre a juſtice of 


the time of peace, the time when the offence was committed ſhould be certain- 


indict- i 6 8 
16-0 pa ly alleged, viz. that the defendant prea'C ate & annoy had not 


not to e 100 J. per annum, and for that reaſon it was quathed. 3 Mod. 280. 


4 Paſch. 2 W. & M. The King v. Silcot. 
ment for that and other reaſons was reverſ-d. Raym. 378. Trin. 32 Car. 2. B. R. the King v. 


Alſop.——* Vid. 4 Mod. 51. in caſe of the King v. Alfop. 90 


This — 7. 2& 3 E. 6. cap. 14. Prohibited ſbooting with hail ſhot. 
Sea | 
6 S W. '4 cap. 13. | 


Show. 339. 8. In an indictment on the ſtatute of 2 & 3 E. 6. 14. of ſhooting 
— with hail ſhot, the judgment was, quod forisfaceat, c. where it 
word of ſhould be forisfactat, &c. But the court would not quaſh the con- 


the judg- viction upon this exception. 4 Mod. 49. Mich. 3 & 4 W. 


tave been & M. B. R. The King v. Alſop. 
ferisfacerit, in ſtead of foris faciat. 


Show. 339. . Another exception was taken, that the indictment was, that 
- P 7 


— the defendant did ſhoot contes in Codden M aod, but it doth not appear 
thejudg- Where he ſtood when he ſhot, which may be in ſeveral vilis, and that 


ment was the ſhooting being the offence, it muſt be certainly laid, fo that 
reveried— upon this indictment there can be no iſſue. But the court would 


But accor- cp . : | 
ding to not qualh the indictment upon this exception, nor upon this and 


* the former exception. 4 Mod. 49, 50. Mich. 3 W. & M. B. R. 

» To C - : 

ens of The King v. Alſop. | 

the reverſal were given by Holt Ch. J. becauſe the conviction was before juſtice; of the prace, wheres 

as, upon this act of 2 and 3 E. 6. 14. the peice is in no wife concerned; becauſe the Hence 

thereby created is for wont of due qualification f the per ſos 19 ſhot, which is not an offence againſt the 
zace. And this cannot be an indictment upon the ſtatute of 33 V. S. becauſe they do not ſet 


forth the length of the gun, which by that law u to be à yard long; and therefore the general 


coneluſion, contra formam ſtatuti, will not help it; and for theſe reaſons the indiftment was 
quaſned. But it was agreed, that the parry might be indicted for this offence before the 
jefhices of ayer and terminer, hut not before juſtices of peace for want of juriſdiction. 


10. Another exception was taken that there was no vi & arms, 
ſed non allocatur ; for it is needleſs. Show. 339. S. C. 
If. 3 fac. I. cap. 13. J 5. Enacts that perſons uſing guns, &c. 
fo kill deer, or coneys, not having 401, per annum, or 200 J. Cc. 
may have them taken LEW them by any one having 100 l. per ann. 
12. By 22 & 23 Car. 2. cap. 25. .. 3. Perſens not having 1001, 
per ann. for life, or 1 50l. per ann, for à term of 99 years, are diſ- 
abled to keep guns, dogs, or nets, 8 : 
| S, 9. Perſons 


ent him, and the words of rhe ſtatute 


7: 


3 


Sid. 431. pl. 21. Mich. 21 Car. 2. B. R. Anon. 
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S. 9. Perſons aggrieved by any judgment, by virtue of this att, 
may appeal to the next quarter ſeſſions, whoſe order ſhall be final, if 
no title to any land, royalty or fiſhery be therein concerned. 


Habeas Corpus. [ 209 ] 
| . — gy 
(A) Habeas Corpus cum Cauſa ad Sulficiendum. Fol. 6g. 
* To whom z may be directed, and by whom. _—_ 
| | (E.2) 
{ 1. ] T ſeems that the king has ſupreme power over all courts, This writ 
within the dominions of the king, delegated by the king, e 
and therefore if any.man be impriſoned by any, a corpus cum cauſa writ which 
may be granted hn who impriſoned him; for the * king ought concerns 
to have an account given to him of the liberty of his ſubjetts, and 2 - 
of the reſtraint of it. P. 3 Ja. B. R. Reſolved per Curiam between admini- 
Wetherly and THetherlj.... Tr. 5 Ja. B. R. Refolved per Curiam, ftered to 
in caſe of Omer v. Manſel. ] A 


agr e ble to all perſons and places, and no. anſwer can ſatisfy it hut to return the cauſe with a 
paratum habev corpus, &c. Cro. J. 543. in Bourn's cafe. * Cro. J. 543- in Bourn's caſe, 


[ 2. If a man be mpriſoned by the counſel of the marches of Wales, 
B. R. niay award a corpus cum cauſa to remove him, and this 
ought to be obeyed. P. 3 Jac. B. R. between Wetherley and 
Metberley, adjudged upon great controverſy between the ſaid 
courts, and upon award of the king himſelf accordingly. ] 

3. Ir ſhall always be directed to him that has the cuſtody of the 
Body. Godb. 44. Pl. 52. Anon.——lt lies to any perſon, as well 
as to the gaoler ; per Holt Ch. J. 5 Mod. 21. in caſe of the King 
v. Bethell. N | 

4. 31 Cr. 2. cap. 2. f. 11. Mrits of habeas corpus ſhall run Fs it was to 
into any liberties, and into the counties palatine, the cingue ports, Berwick, 
Wales, Berwick, Guernſey and Ferſey. nnn 


was pre- 
tended that the king's writ ran not there, as being part of Scotland and not of England, [+ 
exempted juriſdiction after it was annexed to the crown of England, cited Cro. J. 543. as 
43 Eliz. Browley*s caſe. 
So a hab. corp. was directed to the Governour of Jerſcy, to bring hither the body of O. who 


had been priſoner there ſeveral years. Sid. 386. The King v. Overton. | 


It bas been awarded to Calais, and all other places within the Kingdom. Cro. J. 543. in 
Bourn's cafe. | | | 
One was impriſoned at Dover by the lord warden of the cingue ports, becauſe he took anchor and 
cable as wreck, in the liberty of the rape of Haſting which the lord warden pretended to be within 
the liberty of the rape of Haſting, and to appertain to him, becauſe he hath the juriſdiction of 
the admiralty there, and he being for 23 weeks impriſoned there, a hab. corp. was granted, to 
remove the body cum cauſa. And becauſe the lord warden refuſed to obey it, a haheas corpus, 
with a great“ penalty, was awarded returnable at another day. M. 17 Jac. B. R. Cro. J. 543. 
Rd. Bourn's caſe.o——* See (E. 2) Jobſon's caſe. | 

So one was brought up by hab. corp. out of the cinque ports, 2 an information for breaking 
rior where he was in upon an execution for debt, and it was allowed. Mich. 21 Car. 2. 1 Mod. 20. 
Pl. 53. Anon. | | 
„It hes to the inge ports, ad faciendim & ſubjiciendum, but net ad faciendum & recipiendum. 


5, Habeas 


209 Habeas Corpus. 
5. Habeas corpus was granted to the County Palatine of Cheſter, 


but afterwards ſuperſeded on motion, two precedents being cited. 
1 Salk. 354. Mich. 4 Anne, Anon, | 


(B) Habeas Corpus cum Cauſa, ad faciendun: 
& Reciprendum. ¶ In what Caſes] and to what 
Cu rts. "2 


Orig. II. IF an action be brought in London for theſe words, thou 
22 art a whore, ana my buſband's whore, this ought not to be 
lieu) removed by habeas corpus. For af commn law, no action lies 
® Cro. C. for thoſe 4 words, but in London action lies, C is pretended; by the 
am . C. cuſtom of the city, for the ſame words, beWuſe they uſe by the 
_ cuſtom of the city to cart whores, and for ſuch words, a ſuit may 
Bower, and be in the eccleſiaſtical court, and no prohibition lies, and therefore 
Ux. v. Coo- this may be a good cuſtom in London, and &anvenient for them, 


— ll + that it is the law of the place. But if e dubious whether 


was denied it be @ good cuſtom, it is better not to remove it; for if it be 


by the removed, it is final, and no writ of error nr appeal lies upon it, 


_— tor but the party is without further remedy. But if they proceed upon 
ſuchcuſtom this in London, and a judgment is given upon it, a writ of error 
to maintain lies in the huſtings by commiſſion, and fo the party may have a 


* legal remedy. Trin. 1650. between Penton and Harriſin, per 


lung words Curiam adjudged, and a procedendo granted accordingly. M. 13 
is againſt Car. B. R. between * Bavaize and his wife plaintiffs, and Coper 


1 defendant. A procedendo granted per Curiam, except Barkley, 
13. Oxford Where the words were, Thou art à whore, and will play the whore 


v. Croſs. for two pence. And another judgment was vouched Trin. 8 Car. 
a B. R. between Bond and Watſon. Contra. 4 Rep. Oxford.] 
were, that ſhe was an arrant whore, and went from chamber to cbamber playing the whore, a proce- 
dendo was denied. Hill. 9 Car. 1. Cro. C. 350. Hart's caſe. _ | 


But notwithſtanding Oxford's caſe. 4 Rep. 18. a. a procedendo was granted, and there it was 


faid and agreed by the Ch. J. and Mallet J. that of late times there had many procedendos been 
granted in the like caſe in B. R. Mar. 107. Trin. 17 Car. Anon. So it was allowed, Carth, 
75. Mich. 1 W. & M. B. R. Watſon v. Clerk. 


11210] — 
2. 21 Fac. 1. cap. 23. ,. 4. When the thing in demand exceed: 
not 5l. the ſuit ſhall nat be removed by any writ, ſave only by writs 
error or attaint. | | 
The privi- 3. Habeas corpus ad faciendum & recipiendum lies to the Cinque 
3 Ports. Sid. 431. pl. 21. Anon. | 


ports, that the King's writ runs not there, is to be intended b-tzwern party and party. Cro. J. 
3. in Bourn's caſe. Oe =» A corpus cum cauſa to remove the plaintiff out of the cinque ports. 
oth. 216. cites Paſch. 4 & 5 El. Blackley v. Laneſton. | | 


(B. 2) The ſeveral Sorts. 


1. N habeas corpus ad reſpondendum is when any one is impri- 
| ſened at the ſuit of another, upon a legal . proceſs in the 
Fleet or any other priſon except = King's Bench priſon, and a third 


perſon 


perſon would ſue that priſoner in the court of B. R. and cannot, 
becauſe he is not in cuſtody of the marſhal of this court. There 
he may have an habeas corpus to remove the priſoner- out of the 
priſon, where he is, into this court, returnable at a day certain, to 
anſwer unto this action here; and for that cauſe it is called habeas 
corpus ad reſpondendum, becauſe he is to anſwer the party's action; 
alſo, where a perſon is in cuſtody in an inferiour juriſdiction, the 
plaintiff may bring his habeas corpus ad reſpondendum returnable 
in this court; and then the defendant cannot non-ſuit the plaintiff, 
nor be bailed, but only by the court of B. R. or be committed to 
the cuſtody of the marſhal. 2 L. P. R. 4. | 

2. There are three ſorts of habeas corpus's in C. B. 1. A 
| habeas corpus ad reſpondendum, and that is, when a man hath a 
cauſe of ſuit againſt ge that is in priſon, he mw bring him up 
hither by habeas corpus, and charge him with a declaration at his 
own ſuit. 2. There is a habeas corpus ad faciendum & recipiendum, 
and this defendants may have that are ſued in courts below, to remove 
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their cauſes before ghd Both theſe habeas corpus's are with relation 


to the ſuits properly belonging to the court of C. B. So if an infe- 
riour court will proceed againſt the law, in a thing of which C. B. 
has cognizance, and commit a man, C. B. may diſcharge him 
upon habeas corpus. 3. A third fort of habeas corpus is for 
privileged perſons. But a habeas corpus ad ſubjiciendum is not war- 
ranted by any precedents that I have ſeen; per North, Hill. 28 & 
29 Car. 2. in C. B. 1 Mod. 235. pl. 23. Anon. 

3. 2. L. P. R. 2. takes notice of a habeas corpus ad ſatisfaci- 


endum. 


(B. 3 Good or not. And Quaſhed for what. 


1. A Habeas corpus, being directed to the ſheriff or gaoler in the 

disjundtive, was held to be wrong, and that all the prece- 
dents were otherwiſe, and therefore the writ was quaſhed. 1 Salk. 
350. The King v. Fowler. - 


() J7bat it is, and how granted, and + by whom. 


1.1&2P.& M. cap. 13. ſ. 7. Habeas corpus muſt be ſigned 
by a judge. 


See (T) 


See * (B. 2) 
— (A.) 


. o D . * . * . — ou : 
2. This is 2 prerogative writ which concerns the king's juſtice ' 


to be adminiſtered to his ſubjects; for he ought to have account 
why any of his ſubjects are impriſoned, and it is agreeable to all 
1 and places, per Montague Ch. J. Cro. J. 543. in Bourn's 
caſe. 
3. All habeas corpus's in C. B. are ad faciendum & recipiendum, 
and they ſue of courſe and without motion. But otherwiſe in B. R. 
for they are ad ſubjiciendum, which are in criminal cauſes, and not to 
be granted without motion; per the Ch. J. Paſch, 30 Car. 2. C. B. 
2 Mod, 306. Penrice and Wynn's caſe, | 
| 4. Where 
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4. Where the party is committed for a crime, there mult be a 
mation for the habeas corpus; but for the bringing in the body of a 
feme covert arreſted, and committed with her = A in order to diſ- 
charge the feme, it may be had without motion. Lev. 1. Mich. 
12 Car. 2. B. R. Slater v. Slater & Ux. 


And it is 5. Habeas Corpus is a writ which lies to bring the body of the | 


now the perſon into court, who is committed to any gaol either in civil or 


molt ofra! criminal cauſes. 2 L. P. R. 1. 55 
remed by 6 


which a man is reſtored again to his liberty, if he has been againſt law deprived of it. Vaugh. 


135. in Buſhell's caſe.— An habeas corpus and c-ti91.,74 is a writ of right, the higheſt 
writ the party can bring, and is in the nature of a <writ of erer; per Hale Ch. f. 1 Mod. 119. 
Anon. But ſecins to be the caſe of Hammond v. Howell. 
6. A habeas mzy be granted by the court of B. R. or by a ſingle 
Judge at his chamber, to any private perſon, cho keeps another in 
his houſe, or elſewhere, in cuſtody againſt His Will, by virtue of the 
babeas corpus act. 2 L. P. R. 2. 
7. By Newdigate juſtice, Trin. 1659. If a habeas corpus be 
granted, to give liberty to a priſoner that lies iſon upon an exec- 
cution longer than for one day; this is not Mörding to law. 2 
L. P. R. 3. | | | 
8. The court 2h not to put the reaſen into a habeas corpus, 
why they ſend for the priſoner; for it may be for treaſon or great 
conſpiracy, By Catline J. 2 L. P. R. 3. 


(C. 2) By what Court granted. 


g 1. I F a man be implended in C. B. and be impriſoned in the Mar- 
— — 1 Halſea, upon ſuit in B. R.— C. B. ſhall fc for him ta the 
ded 5y max/hal, and he ſhall bring him, and when he has made anſwer be 
Plant: ſhall le remanded; and this * where he is impleaded by writ. Br. Im- 


prima . priſonment, pl. 28. cites 38 H. 6. 30. per Priſot. 


ure if this ſuit by writ or plaint Hall be intended of the ſuit in B. R. ar of the ſuit in C. B. Ibid. 
*[212] | 
c. B. may 2. A man may have an habeas corpus out of B. R. or chancery 
grant habe- though there be no privilege, &c. or in the court of C. B. or the 
a: corpus excheguer for any officer or privileced perſon there. 2 Init. 55. 


for Per ns | - 
unt within the Privileg: of the court; per 3 Juſtices contra Vaughan Ch. J. 2 Jo. 13. Buſhell's caſe, 


3. Habeas corpus is not an-original writ, and if it be in the nature 


of a judicial writ, there muſt be a cauſe for it. C. B. may grant 


an habeas corpus, but it is mere natural for B. R. to do it, not in 
point of right, but conſequence ; for if we ſend one, and it be a 
criminal cauſe we can proceed no farther, but remand it, But 
B. R. may try it, if it be returned for felony, &c. per Vaughan 
Ch. J. to which WId J. faid, that in Q. Elizabeth's time, one 


court granted it as well as the other, and thought that in the principal 


caſe they could not deny it, falvo juramento ; but Vaughan an- 
ſwered, that they would find none in C. B. more ancient than Q. 
Elizabeth's time. The other three juſtices however granted the 


habeas corpus, which was for one impriſoned for contumacy, for 
| | | not 


I. 
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not paying tithes, upon a certificate by the biſhop, according 

to 27 A d. 20. Cart. 22 1. Paſch. 23 Car. 2. Anon. 
4. The court of C. B. ſaid, that they had often directed that 
no habeas corpus ſhould be moved for in that court, except it con- 

cerned a civil cauſe. Becauſe, when the party is brought in, and 
the cauſe ſhewn, C. B. cannot proceed upon it, and therMore the 
proper place for them is B. R. but they permitted it in the prin- 
cipal caſe, (though it was a commitment for abetting, &c. his 
majeſty's ſuljects ta the diſobedience of his laws, and abetting, Ac. 
ſuch as meet in ſeditious, &c. conventicles, contrary to the form of the 
ſtatute, fc.) becauſe the party was an attorney of that court. 2 
Vent. 22. 24. Trin. 22 Car. 2. C. B. Rudyard's caſe. 


5 (8) In what Caſes. 


I. AB E AS cggꝑus lies / plea, which is in court of record. 
Br. Privileg Pl. 5. cites 9 H. 6. 58. 

2. A ſheriff was committed to the Fleet by the Barons of the | 
Exchequer for an amercement, put upon him of 4ol. for a falſe Il 
return, and the king pardoned him and he had ſpecial writ out of | | 
chancery into B. 8. in nature of aud. quer. and therefore the 
Juſtices of B. R. ſent for him by writ of habeas corpus. Quod 
Nota. Br. Privilege, pl. 27. cites 36 H. 6. 21. - : 

3. One was arreſted by warrant of the peace by a juſtice of ra 2 
peace of Middleſex, and ſent to Newgate, (which is the priſon for pl. 103. 

London, and alſo for Middleſex,) and plaint was affirmed againfl cites 16 E. 
him in London for debt, to which he anſwered, and after brought 8 
corpus cum cauſa, alleging that ſuit was by covin; and by the 24. cires 
Chancellor, Needham, Choke and all the court, the priſoner ſhall S. C. 

be diſmiſled, becauſe he was impriſoned for Middleſex, and not for 

London, and therefore, though this priſon ſerves as well for London 

as Middleſex, yet when he is impriſoned in Midlelleſex, plaint cannot 

be taken againſt him in London; for if a ſheriff of London arreſts 
2 man in London by capias directed to the ſheriffs of Middleſex, 

writ of falſe impriſonment lies againſt him, Br, Privilege, pl. 44. 

Cites 16 E. 4, 5. 

4. A prohibition was granted fe the admiralty and delivered by 
one G. to the judge of that court when he was hearing of a cauſe, 
who commanded him to call a regiſter, which G. refuſing to do, the [ 213 ] 
judge again commanded him to do it, and G. ſaid that he would 
not, becauſe he was not ſo commanded to do by the writ ; therefore 
5 the judge committed the ſaid G. to priſen. G. made affidavit thereof, 2 
and prayed an habeas corpus, which was granted. Coke thought = 
it was not ſufficient cauſe to impriſon him for refuſal and ſo the 
5 was delivered. Roll. R. 315. 316. Hill. 13 Jac. B. R. 


ruiſtone v. Baker. 
5. It is not the uſage of the court of B. R. to deliver one com- Cro. C. 


2 mitted by the decree of one of the courts of juſtice, and therefore the 575 S. P. 
r priſoner was remanded, Cro. C. 168. Mich. 5 Car. B. R. in . 
1 Chambers's caſc. | | 

t f 
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It was 
ted, 


and after returns a 17 


t to be at 
the peril and charge of the party. Sti. 230. Trin. 1650. B. R. Treton v. Squire It was 
denied to bring np one in execution to be a witneſs, becauſe it ſeems to be an eſcape. Comb. 
17. Paſch. 2 Jac. 2. B. R. Anon.—A habeas corpus ad teſtificandum is grantable for one in 
priſon on meſne proceſs, but not if be be in execution. Comb. 48. Paſch. 3 Jac. 2. B. R. Anon. 


Habeas Corpus. 


6. A priſoner attainted for felony, (viz. for horſe-ſtealing) was 
brought to the bar of B. R. from St. Albans by habeas corpus and 
certiorari. And it was demanded of him, what he could fay why 
execution ſhould not be done upon the indictment; and becauſe he 
could not ſhew good cauſe to ſtay the execution, he was com- 
mitted to the marſhall, who was commanded to do execution. And he 
was hanged the next day. Cro. C. 176. Mich. 5 Car. B. R. R. 
C.'s caſe. 

7. If the ſheriff arrefts a man upon proceſs, and lets him to bail, 


i corpus, and then a habeas corpus comes to 


the ſheriff to remove the body, the ſheriff cannot juſtify the retaking 


| of him upon this writ, after he had let him to bail before; but he 


ought to aid himſelf upon the bail. Mich. 10 Car. B. R. between 
Lay and STRUT, per Curiam in an actiq; of falſe impriſonment 
upon ſuch retaking. See Treſpaſs (C. a) pl. 1. 

8. It was granted to the priſoners in the King's Bench and Fleet, 
in regard to the peſtilence increaſing in London, and the places ad- 
jacent. Hill. 11 Car. B. R. Cro. C. 466 $1 

9. A habeas corpus was granted to brin a perſon arreſted by 
a latitat out of B. R. and who was en to a town in the ſame 
county, where the arreſt was, and there arreſted by a ſerjeant of the 
town, by a writ out of the corporation, where the plaintiff proceeded 
againſt him upon that writ, and not upon the latitat ; and this being 
a contempt, an attachment alſo was granted. Sti. 239. Mich. 
1650. B. R. Brian v. Stone. 5 


10. A habeas corpus was denied for a priſoner to have him for a | 


witneſs at the aſſiſes; by the court, Trin. 1657. 2 L. P. R. 3. 


11. At common law if the ſheriff had arreſted any man by the 
king's writ, he could not be delivered but by a homine replegiando. 
2 Saund, 60, Hill, 21 & 22 Car. 2. B. R. in caſe of Poſtern v. 


Hanſon. | | 
12. J. S. a parſon libels for tithes againſt J. D. he is certified 


contumax ; the biſhop, according to 27 H. 8. cap. 20. certifies to two 


Juſtices to impriſon him without bail or mainpriſe. They do ſo. 
It was moved for an babeas corpus in C. B. and it was granted by 
three juſtices, but the Ch. Juſtice was againſt it ; becauſe it was 
more properly 22 by the King's Bench. Cart. 221. Paſch. 
23 Car. 2. C. B. Anon | 


13. The 12 Car. 2. 23. of exciſe, prohibits the bringing a cer- 


tiorari, but not a habeas corpus. 1 Mod. 102, 103. pl. 10. Mich. 
25 Car. 2. B. R. Anon. | ; 
14. Two perſons were committed to the Poultry Compter by commiſ- 
froners of bankrupts for refuſing to be examined and ſworn touching 
their knowledge of the bankrupt's eſtate. The proceſs againſt 
them in C. B. was an attachment of privilege, which was a civil plea 


and on a motion for a habeas corpus, the Ch. J. ſaid, that 
| | | mig 


1 
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might be granted without motion; becauſe all the habeas corpus's 
in that court were ad faciendum & recipiendum, and they iſſue of 


\ courſe, 2 Mod. 306. Paſch. 30 Car. 2. C. B. Penrice and 


Wynn's caſe. | 

15. Habeas corpus was denied, on ſugge/tion that the 2 was 
detained by a private perſon, Cumb. 35. Mich. 2 Jac. 2. B. R. 
Anon. | | 

16. Habeas corpus was denied for one committed to Bridewell 
for lewdneſs. Cumb. 74. Hill. 3 & 4 Jac. 2. B. R. Anon. 

17. None ought to take out a habeas corpus for a priſoner 
without his conſent. Trin. 23 Car. B. R. unleſs it be to turn him 
ever to the King's Bench, or charge him with an action in court. 
21. 

18. Before Buſhell?”\caſe no man was ever delivered by habeas 


corpus, without writ of error delivered, from a commitment of a 


court of oyer and terminer; per Cur. 1 Salk. 348. Trin. 7 W. 3. 
B. R. in Bethel's caſe. ä 

19. Whether co; nent by either houſe of parliament be 
within the habeas , act. See 12 Mod. 606. Mich. 13 W. 
3. B. R. Paulhill v. Powell. 

20. A perſon was committed by the Admiralty in execution upon 
a ſentence, and a habeas corpus iſſued to bring him into B. R. ad 
reſpondendum to an action to be brought againſt him; it was moved 
upon the return to commit the defendant here, becauſe there was 
no other way to ſue him; for that he was not chargeable in the ad- 
miralty, and that there was no other way to ſue him, and ſo there 
would be a failure of juſtice; to which Holt Ch. J. faid, that 
this was new, and that though the proceeding in the admiralty was 
by the civil law, yet it was ſupported by the cuſtom of the realm, 
and this court muſt not elude their proceſs; and enquiring into the 
action, and thinking it only a pretence, he ſaid, there being 0 
action pending in B. R. they ought not to commit him, and the 
plaintiff could not declare againſt him till in cuſtody; otherwiſe, 
if an action had been depending, and ſo the defendant was re- 
manded. 1 Salk. 351. Trin. 1 Annæ, B. R. Keach's caſe. 

21. The defendant was out on bail in an action in B. R. and was 
taken on an extent at the queen's ſuit; the bail brought him upon a 
habeas corpus, and prayed he might' be committed to the 
marſhal in diſcharge of his bail; and notwithſtanding great oppo- 
ſition was made by the attorney general, he was turned over, 
becauſe the action here was precedent to the queen's extent. I Salk. 
353. Mich. 3 Annæ, B. R. French's caſe. 

22. The defendant pending an action againſt him in B. R. was 
taken upon a warrant in a criminal matter, and committed to the 
Compter, and afterwards was there charged with an extent for the 
queen ; and he was brought up by habeas corpus at the ſuit of the 
plaintifF in the action, in order to be declared againſt in cuſtody of 
the marſhal, and Mr. Attorney General — it; becauſe the 
cuſtody of the marſhal was precarious, and he would let him eſcape 
as he did French; and this caſe differed from that, becauſe by the 

| | late 
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late act of parliament the plaintiff might declare againſt him in 
cuſtodia vicecomitis, whereas the bail had been without remedy 
if French had not been committed; and as to the defendant's being 


arreſted on criminal proceſs, that was nothing; for though one 


fo arreſted cannot be charged at the ſuit of a ſubject in any action, 
without leave of the court, yet the queen may charge him. And 
the detendant was remanced. 1 dalk. 353, 354. Mich. 4 Annæ 
B. R. Crackall v. Thomſon. 

23. Though a habeas corpus be a writ of right, yet where it is 
to abate a rightful ſuit, the court may rep it. 1 Salk. 8. Mich. 
6 Annz, B. R. Hetherington v. Reynolds. | 

24. Huſband and wife agreed to live ſeparate, and he being wil- 
ling afterwards to be reconciled to her, the refuſed ; whereupon he 
and an afjtant forced her into a coach at he was coming from 
church on a Sunday, and carried her into the Mint. She being 
brought into court by habeas corpus, it was moved that the court 
would not interpoſe between huſband and wife, &c. But the court 
diſcharged her out of her huſband's cuſt von her deſiring to 
be ſo, and held, that the agreement to IVE ſeparate, ſhall bind 
both till they both agree to cohabit again. 8 Mod. 22. Mich. 
7 Geo. Litter's caſe. —alias Lady Rawleigh's caſe. 

25. If a perſon appear to be ar a for an excommunication in 


a cauſe of which the ſpiritual court hath no conuſance, he may be 


delivered either upon a habeas corpus, or by quaſhing or ſuperſeding 


the writ of excommunicato capicndo. 2 Hawk. Pl. C. 98. cap. 


15. f. 40. 


See (C. 2) 


Rudy aru's 
caſe. 


(D. 2) In what Caſes ; In reſpect of Privilege. 


1. A commiſſion being granted to examine the right of the office of ; 


exigenter of London, which belonged to the Chief Juſtiec, 


and by him was granted to Scroggs; and a bill thereupon exhibited 


againſt him before the commiſſioners, Scroggs demurred upon their 
juriſdiftion, and would not anſwer, for which they committed him 
to the Fleet; but in that caſe the juſtices ot the Common Pleas 
granted him a habeas corpus, becauſe he was a neceſſary miniſter 


to the court, Hughe's Abr. 473. pl. 2. cites Mich. 2 Eliz. D. 


2 Keb. co. 


& £4. , Co 


City of 
London v. 
Swallow. 


175. Scroggs v. Colethill. 5 

2. The defendant coming to execute a commiſſion was arreſted, 
and had a corpus cum cauſa, and ſet him at liberty. Toth. 218. 
Cites T rin, 23 Eliz. Jackſon v. Vaughan. 

3. So the plaintiff, having a writ of privilege, was taken in ex- 
ecution, and ordered to go abroad by habeas corpus, and the party 
that arreſted him to be committed. Toth. 219. cites Hill. 17 or 
18 Jac. Morgan v. Richardſon. | | 

4. S. was elected alderman of London, and being ſummoned by 
the court of a/dermen into court, he there refuſed to take the oath, 
wherefore they committed him to gaol, and upon habeas corpus 
they returned the cuſtom of London, &c. But he was diſcharged 
by the privilege of being mint-maſter. Sid. 287. Trin. 18 Car. 2. 
E. R. Swallow v. the City of London. 

(D. 3) Directed 
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5 (D. 3) Directed to whom, i Faciendum, &c. 


J. H E habeas corpus ſhall always be directed te him who hath 
the cuſtody of the body, Godb. 44. pl. 52. Mich. 28 & 29 
Eliz. B. R. Anon. 

2. Therefore where it was directed to the mayor, bailiffs, and 
burgeſſes, an exception was taken, becauſe the pleas were holden 
before the mayor, bailiffs and ſteward; but the exception was diſ- 
allowed; but otherwiſe it is in a writ of error, for that ſhall be 
directed to thoſe before whom the judgment was given. Godb. 
44. pl. 52. cites Wickham's caſe. | 

3. And in London i ſhall be directed majori & vicecomitibus 
Landon, becauſe they habe the cuſtody, and not the whole corpo- 
ration, Godb. 44. pl. 52.— But the reporter fays, he con- 
ceives that the courſe is, that the writ be directed majors, alderman- 
nis, & vicecemitibus, bid. 


ht 


(E) At what Time granted and allowed. 


1. H ABEAS corpus was allowed after the body was in exe- 

cution, but he was not diſmiſſed, but was ſent to the Fleet 
2 aud. guer. Quod nota. B. R. Privilege, pl. 49. cites 
22 Hf. 0. | | 

2. By 43 El. cap. 5. No writ of habeas corpus, or & other writ 
to remove a cauſe out of an inferior court Hall be allowed, except 
the ſame be delivered to the judge of the court, before the jury 
= are to try the cauſe have appeared, and one of the jury be 

orn. 

3. By 21 Fac. 1. cap. 23. No writ, to remove a ſuit commenced 
in an inferior court of record, hall be obeyed, unleſs delivered to the 
Ateward of the court before iſſue or demurrer joined, jo as the ſaid 
iſſue or demurrer be not joined within fix weeks after the arreſt or 
appearance of the defendant. 


thing complained of there is not that the writs were uſed, when in truth they did not 
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See Infe- 
rior Courts 
(G) * Thus 
{tatute 
means cre 
tra i, by 
the words 
(other 
writs,) and 
it is re- 
mar kable, 
that the 
lie, but that 


an abuſe was made of them, viz. that they were brought after trial; ag therefore it provides, 
that no certiorari or habeas corpus ſhall be brought or allowed, unleſs it be delivered before 
the jury ſworn. And again, the ſtat of 21 Jace 1. cap. 23. takes notice of certiorari, and only 


complains of the oppreflive manner of uſing them, viz. after the party had procee 


ded a con- 


ſiderable way below, and likewiſe where the certiorari or habeas corpus is not delivered before 
iſſue joined, ſo that it be not joined in fix weeks after, &c. both which ſtatutes ſhew this Writ 
was lawful, but abuſed, and the abuſes are only cured ; and if the writ were not legal, the par- 


liament would have condemned it as well as the abuſe of it; per Holt Ch. J. in del 
opinion of the court. Hill. 13 W. 3. 12 Mod. 645. in caſe of Croſs v. Smith. 


4. Judgment was entered againſt B. and afterwards the bail B. 
brought habeas corpus to the Marſhalſea, where B. was priſoner, 0 
have his body before the judges of C. B. to be committed in execution 
in diſcharge of the bail; but before the return of the habeas corpus, 
B. brought a writ of error returnable the day following ; and when 
he came to be committed, the court doubted that their hands were 

Vor. XIV, tied 


wering the 
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tied up by the writ of error, becauſe he could not be committed 


upon the judgment, and yet they would have diſcharged the bail 


if they could tell which way; therefore quære. Brownl. 61. Paſch. 
14 Jac. Whickſtead v. Bradſhaw. ä 


5. A judge of the court of B. R. will net grant a habeas corpus 
in the vacation for a priſoner 10 fallow his ſuits; but the court may 


grant a ſpecial habeas corpus for a priſoner 20 be at his trial in the 


vacation time. P. 1650. 24 May, B. R. For this may concern 


him more than the other can. 2 L.P.R. 3 | 
6. The court will grant a habeas corpus to one to have a pri- 
ſoner who is not in execution, out of priſon, to be a witneſs for him 


at the trial, but at the charge of him that deſires the habeas corpus, 
and at his peril, to take care that the priſoner do not make an eſcape. 


2 L. P. R. 3. cites 29 June 1640. Trin.Q. R. 

7. If a priſoner doth not make his prayer the firſt term, when the 
law is cpen, he cannot do it afterwards on the habeas corpus act; 
but where the a 7s ſuſpended, it muſt be underſtood, that he muſt 
do it the firſt term after the ſuſpenſio Prmined, Per Cur. 
Cumb. 421. 9 W. 3. B. R. the King v. the Earl of Aylſbury. 

8. One removed into B. R. by habeas corpus ad re — 255i 
ſhall nit be removed into any other court till he has anſwered the 
cauſe in B. R. and ſhall not compel the plaintiff to follow a prol- 
ling defendant, and ſo vice verſa of C. B. fo that each court, in 
which he is firſt attached, ſhall retain the detendant ; and after he 
has anſwered there, you may carry him where you will. 1 Salk, 
350. Mich. 1x W. 3. B. R. Anon. And ſaid, that this was fit 
to be the ſettled courſe, if there be any difference between the two 
courts. Ibid. | | | 

Se [though g. After an interlocutory judgment, and before final judgment in an 
* inferior court, a habeas corpus was brought, but before the return of 


was bv- 4 ; | 
ing,] the the writ, the —_— dicd, and a procedendo was awarded; 


; — becauſe by the 8 9 W. 3. II. the plaintiff may ſue 2 ſci, fa. 
32 = againſt the executors, and proceed to judgment, which he cannot 


grant an have in another court; and by this means he would be deprived of 


* Habeas cor- the effect of his judgment, which would be unreaſonable. 1 Salk. 


pus after 352. Hill. 1 Annæ, B. R. Anon. | 


ment, and made a rule for a procedendo abſolute. Notes of Caſes in C. B. Trin. 7 & S Geo. 
2. Wyatt v. Markham. 2 Why 


[217] (E. 2) To what Place. 


1. A Habeas corpus was directed ta the biſhop of Durham, to bring 

| a priſoner into B. R. and he making no return, another 

See (A) writ was moved for, with a * penalty in it, and one of the clerks of 
Bourn's the crown ſaid, that certioraries had been frequently returned from 


___ Durham; but before the biſhop would make a return on this writ, 
he inſiſted to have his privileges recited in the writ. But Dodde- 


ridge and the court ſaid, that they would not change the ancient 


courſe, and forms, and uſages, Lat, 160. Jobſon's cafe. 
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2. Habeas corpus's have gone beyond. ſca; Dr. Prujean was to 
Cure a madman, Sir R. Carr's brother; Common Pleas ſent a habeas 
corpus for him beyond ſea. Per Wild J. Cart. 222. Paſch. 23 
Car. 2. C. B. Anon a a | 
3. In error on a judgment in Treland, it was ſuggeſted that the A habeas 
_ plaintiff was in execution upon the judgment in Ireland. And the corpus was 
court ſeemed to be of opinion, that a habeas corpus might be ſent 8 
thither to remove him as writs mandatory had been awarded to Calais, d uu per 
and now to Guernſey and Ferjey, Sc. Mich. 33 Car. 2. B. R. Noy. Arg. 
1 Vent. 357. Anon. | | EE” 
his writ hath been awarded to Calais out of B. R. Paſch. 17 Jac. B. R. Cro. J. 533. per 
Mountague Ch. J. 


rh 


(F ) . Hop, and what, In General. 


; W HERE ane is committed by one of the privy council, 

the cauſtohlemmitnient ought to be ſet down in the 
return, but not where the commitment is by the whole privy coun- 
cil. Le. 71. Mich. 29 & 30 El. C. B. Howell's caſe. 

2. If on a corpus cum cauſa the cauſe returned be fufictent, but 
falſe, the court muſt remand the priſoner, and he is at no miſchief; 
tor if they have not authority, or the cauſe be falſe, he may have a 
writ of falſe impriſonment, and where the party is only removed, and 
a falſe return is made, the party grieved may have ſpec:al action on 
his _ 11 Rep. 99. b. Trin. 13 Jac. B. R. Bagg's caſe. 

3. It was returned upon an habeas corpus, that there is a cuſlom 
in Londen, that if any freeman deviſe any legacy to an orphan, that 
the executor ſhall be conſtrained to find ſufficient ſureties to pay the 
legacy, or be impriſoned. Roll. R. 316, Hill. 13 Jac. .B. R. 
Spencer's Caſe. 

4. No anſwer can ſatisfy it, but to return the cauſe with a Le. 59.5. 


corpus paratum habe, &c. per Mountague Ch. J. Cro. J. 543. F. Howel's 


caſ © 


Mich. 17 Jac. B. R. in Bourne's caſe. 

5. Habeas corpus's are altbays returned in the preterperfed tenſe. 
Sid. 273. Trin. 17 Car. 2. B. R. the King v. Wagſtaff & al. 

6. Where a writ of habeas corpus ad ſatisfaciendum iſſues out of 
B. R. the attorney for the plaintiff muſt endorſe the number roll 7 | 
the judgment on the back of the habeas corpus. And in the caſe 
of one SADLER, Mich. 21 Car. 2. the court granted a pluries 
* corpus, with penalty of 100 f. returnable immediate. 2 L. 

K. 2. | 

7. The writ commands the day, and the cauſe of the caption and The 2aoter 
detaining of the priſoner, to be certified upon the return, which if muſt retora 
not done, the court cannot poſſibly judge whether the cauſe of the en 
commitment and detainer be according to law, or againſt it, mitted, and 
Therefore the cauſe of the impriſonment ought by the return 10 the cauſe of 
appear as ſpecially and certainly to the judges of the retora, as it did ge 
appear to the court or perſon authorized to commit, otherwiſe the 2. Act. 55. 
retorn is inſufficient, Vaugh. 137. abaut 22 Car. 2. in Buſhell's z 


Caſe, | 
S 2 | 8. Where 
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8. Where the cau/? is returned with:ut the body, yet that is ſup- 


plied by the defendant's appearance and bail entered here; per , 
Holt. en 332. Trin. 7 W. 3. B. R. Coxall v. Manucaptors r 
ot Colecroft. | | I 
[ 218 ] 9. Conuſance of pleas or exempt juriſdictian, were never returned ; 
do a habeas corpus; for then they might return a falſity to ſupport ba 
their juriſdiction, which would not be traverſable, and fo a ſubject B 
l be ouſted of the privilege of ſuing, or being ſued in tbe ﬆt 
king's ſuperior court, without any opportunity of controverting 3 
the matter; and the caſe of BisHop v. PERCIVAL in Hard, was 
quoted per Holt Ch. J. 12 Mod. 666. Hill. 13 W. 3. B. R. 6 
Taylor v. Reignolds. | | | | a 
10. If one be in cuſtody upon a criminal and alſo upon a civis - 
N matter, and he would move himſelf by hab as corpus, there ought FR 
to be but one habeas corpus either of the crown fide or of the plea BE 
fide, and both cauſes ought to be returned. 6 Mod. 133. per Cur, 33 
Paſch. 3 Annæ, B. R. Anon. | = it 
2 m 
| his 
(F. 2) Return thereof. Good or not; and Excep- 1 
tions to Returns of Commitments. = 
inc 
— x, A Habeas corpus iſſued out of C. B. to the ſteward and 2 
272 marſhal of the houſe, &c. for W. S. which was returned * 
Ceancil, Kc. thus, VIZ. Quod domina regina per literas patentes ſuas ſuſcepit in | , 
1 —pratectionem ſuam J. H. and his ſureties, et ex uberiori gratia 

voluit, that if any perſon ſbould arreſt or cauſe to be arreſted the | 
ſaid John Mabb, or any of the ſureties, then the marſhal of her 
1 houſe, &c. might arreſt — a perfon, and detain them in priſon, | ape 
uniil ſuch perſon ſhould anſwer before the privy council for the _ 204 
contempt ; and that W. S. cauſed one J. P. a ſurety of the fai« qui, 
F. M. to be arrefled, &c. And upon this return W. S. was diſ- was 
charged. And becauſe, after ſuch diſcharge, the parties cauſed why 
W. S. to be again arreſted for the ſame caule, viz. by colour of fo 1 
the ſaid protection, an attachment was granted againſt them. Le. £0147 
71. Mich. 29 & 30 Eliz. pl. 93. Search's caſe. | is, t 
S. P. by 2. Paſch. 34 Eliz. All the judges and barons delivered theit and 
1 opinions in writing, and ſigned by them; that if any perſon be com- the 
that the ſia· mitted by her * majeſty's commandment from her perſon, or by order Dm 
1 ture of from I the council-board, or if any + one or two of her council com- 5 
4 * mit one for high-treaſor, ſuch perſons, ſo in the caſe before com- turn 
1 that a man Mitted, may not be delivered by any of her courts, without due Cont 
4 commit:ed trial by the law and judgment of acquittal had. Nevertheleſs the was 
| 1 Judges may award the queen's writ to bring the bodies of ſuch wary 
; | King s not perſons before them; and if, upon return thereof, the cauſes of their the g 
. bailable. commitment be certified to the judges as it ought to be, then the that 
_ Judges in the caſes before ought not to deliver him, but to remand refer, 
34 in the , , , 
brewer's the priſoner to the place from whence he came, which cannot be ſpeci: 
calc Conveniently done unleſs notice in generality or elſe ſpecially be m him, 
| | P | 
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to the keeper, or gazler, that ſhall have the cuſtody of ſuch priſoner, Upon aa 
1 And, 297 298. pl. 305. | | habeas Core 


| ; pns of one 

P. the return was that he was impriſoned by virtue of a warrant from the council, and it was 
neld hy all the juſtices, that he was not bailable, though two of the council only committed in. 
1 Roll. R. 134. cited by Coke, ds 33 H. C. 23. b. Poyucs's caſe. o And. 18 El. ſuch queſtion 
was, and Coke ſaid, that 6 Jac. bis brother Haughton was aſſigned to he the countel for a pri- 
ſener, who was committed by the council of the king, and he came there in court, (viz. in 
Banc) and ſaid that he could not maintain that he was bailable, becaufe the book of 33 H 6, 
ftopped his mouth. Ihid. cites it as one Hacket's caſe.— 7 S. P. and C. cited per Holt Ch. J. 


5 Mod. $1. in caſe of Rue and Kendal, & al. 


3. One having a ſuit pending in B. R. and coming to London 
was committed to Newgate, and on a habeas corpus to the gaoler 
of Newgate, he returned that the party was committed to his 
cyſtody by warrant from 4 Lord Chancellor of England = certain 
matters concerning the Ang, there ta remain until the Lord Chan- 
cellar delivered him; and for that cauſe he could net have his body 
here. And Hutton moved that the return was not good, b=cauſe + 
it is too general» for it ſhews not for what * cauſes he was com- 
mitted; for it wy” 4 a cauſe which would not hinder him of 
his privilege. Here alſo the return is, that he ought t remain 
there until he were delivered by the Lord Chancellor; therefore he 
ſaid it was ill. And the court thereto faid, it was the firſt time 
that ſuch exceptions had been taken. "Therefore they would con- 
ſider of the cafe. And 9 H. 6. 44. was cited, and 33 H. 6. 28 
& 29. and 4 F. 4. 15 and 15. Cro. J. 219. Hill. 6 Jac. B. R. 
Addis's caſe, 


* So where 
one was 
committed 
by the C.- 
lege of Phy- 
Aci ms for 
pra tifing 
phy ſick in 
London, 
but in the 
return, no 
cauſe being 
ſhewn, the 
return was 
held inſuf- 
ficient. 
Mich. 12 
Jac. B. R. 
2 Bulſ. 259. a 
D 
phon ſo 
v. the 


College of Phyſicians. 


4. Divers brewers were committed to priſon by the council, and 
upon an habeas corpus the cauſe was returned to be by force of a 
warrant imp rting, that they were committed per concilium regis, pro 
quibuſdam cauſis regem & ſervicium ſuum tangentibus. Exception 
was taken, becaule it is per concilium regis, and does not fhery 
what council it was, whether council of {tate or counſel at law, and 
jo uncertain. But it was anſwered, that it ſhall be intended the 
council of ſtate. And Coke Ch. J. ſaid, that the ſtatute of W. I. 
is, that a man committed by command of the king 1s not bailable, 
and that Stamf, expounds command to be per concilium regis; for 
the council is incorporate in the king. cites 33 H. 6. 28. b. Hill. 
12 Jac. B. N. 1 Roll. R. 134. the Brewer's caſe. 5 

5. R. was brought to the bar by habeas corpus; the cauſe re- 
turned was two warrants; 1. becauſe he was committed by the Lord 


Conway SO of flate, and there no cauſe thewn. 2. There 
e 


was another warrant from the ſame ſecretary, which recited the firſt 
warrant, and ſaid that now upon further examination, he commanaed 
the gaoler to keep him for ſuſpicion of high treaſon. And it was faid, 
that this ſecond warrant is no cauſe to detain, becauſe it is with 
reference to the firſt warrant, which is no warrant ; and there is no 
ſpecial cauſe of ſuſpicion alleged, as that falſe gold was found with 


him, or the like; nor is it ſhewn what treaſon; and he who is 


S 3 | taken 
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talen upon ſuſpicion ſhall be let to bail. Palm. 558, Trin. 4 Car. 
B. R. Melvine's caſe. 5 | | 8 | 
Bs was 6. A. was committed to the Marſhalſea of the houſhold for 
2. words. Upon an habeas corpus, the return was, that he was com- 
mittted by the lords of the council; and the warrant was that he 
Mich.s was committed for inſalent behaviour and words ſpoken at the council 
Tar: B. R. table, which was ſubſcribed by the lord keeper, and 12 others of 
the council; and becauſe it did nat mention what the words were, 
ſo as the court might judge of them, the return was held in- 
ſuffcient, and the marthal adviſed to amend them. Cro. C. 133. 
Mich. 4 Car. B. R. Chambers's caſe. 
. P. n 7. So where the * return was, that he was committed to the gaol 
2 commit. of O. by the Earl of Danby to remain therg without bail or main- 
lng of, priſe, until he ſhould be delivered by the j Mes in eyre. It was 
ni ts re. Ordered that he ſhould be bailed for 12 days, and that the return 
rain ti! ar- in the interim ſhould be amended ; for being general, and no ſpecial 
vg cauſe ſhewn, it was held to be abſolutely void; and if not amended 


vd Cro « 
b. 50759. and good cauſe ſhewn at the day, it was 


caſe.— Ihid. caſe. . 

Lawſon's 

eaſ-.——So wlere the commitment was by a ſecretary of ſtare, Le. 175. Hellyard's caſe.— 
S. P and a diſtinction was taken between 2 commitment by one or by all the council. Le. 70, 
71. Howell's cate.— S. C. cited Arg. 5 Mod. 83. Where the icturn was that he Was come 
ned by the Ird; of the privy council for diver; cauſes and mſdemeamrs, until they give orders to the 
contrary. It was held not god. Paſch. 16 Car. Cro. C. 579. Freeman's caſe. 


8. The ſteward of Windfor-court, who was ſurveyor [alſo] of 
the caſile was commi ted by the Lord M. lieutenant of the jaid cajtle, 
and after three habeas corpus's, Lord M. made return that he was 
committed by the immediate warrant of the king, becauſe he refuſed 

[ 220 ] to deliver certain roo'1s in the timber yard there, when the king com- 
manded them. And it was moved that he ought to continue com- 
mitted, But per Cur. he was diſcharged; for though the detainer 
of the king's caſtles be treaſon, yet quarrels among his ſervants 
concerning their rights, does not make any oftence againſt the 
publick. Sid. 278. Paſch. 18 Car. 2. B. R. the King v. Taylor. 

9. The return was that the defendants were c:mmtted by Sir 
IF. T. ſecretar of ſtate, for high treaſon, for aiding Sir Ja. * 

omery to eſcape, who was committed to the crſtody of a meſſenger for 
ſuſpicion 4 high trecſen. The court held, 1it. That the com- 
mitment by a ſecretary of ſtate was good. 2. That the com- 
mitment to a meſſenger was good; for they would intend it only 
in order to carry him to gaol. 3. That Sir James Montgome- 
ry's treaſon ought to have been inſerted in the warrant with an 
allegation, that Sir James did the fact, becauſe the defendants by 
breaking the priſon are guilty of the ſame ſpecitick treaſon and 
offence; and therefore they were bailed. 1 Salk. 347. Tr. 7 W. 
3. The King v. Kendall and Roe. —5 Mod. 78. 8. C. 


10. The return upon a habeas corpus was, that the party was 


0 , committed for a contempt for not performing a decree made in the 


,, court of r:quets, and no other cauſe appeared in the return. The 
—— court were of opinion, that they could not deliver him, becauſe no 
| | | | cauſe 


that he ſhould be 
Barkham's abſolutely diſmiſſed. Cro. C. 593. Mich. 16 Car. B. R. Brice's 


„ 
— — 


t. 


£0 


Þ 
— 
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cauſe appeared in the return to warrant their delivery of him. And 
they ſaid, that if the return be falſe, yet they cannot deliver the 
party, but the party may have his action of falſe impriſenment, if 
the impriſonment be not lawiul. Godb. 198. Tr. 10 Jac. C. B. 
Lea v. Lea. | 

11. A. was committed to the Fleet for diſobeying a decree in 1 ROI. R. 
Chancery upon a bill exhibited there after a judgment of the {ime - 4g 
matter in bank, and afhrmed in this court; and upon an habeas h. R. 8. c. 
corpus the return was ſuch, certifico quod A. commiſſus fuit 28 ere 
Nrouembris 1608, propter contemptum extra curiam cancellaria e 
eidem curiæ commiſſum & per mandatum domini cancellari ; it Was reſolutions 
moved that the return is not good; becauſe it is propter contemp- of the 
tum extra curiam cancellariz, whica is utterly uncertain, Whicn Feel 
was agreed per Coke: 


d Cur. and becauſe it is that he was com- Ms inſuf. 


mitted per mandatum domini cancellarii, which is fe general, * ac- 
cor ding to 


I Roll. Rep. 192. Paſch. 13 Jac. B. R. Apfley's caſe. F. ae 


werkes caſe, 9 El. which is all one with this; wherefore they awarded that the warden of 


the Fleet be diſcharged _ and that he be committed to the marſhal, & quod trada- 
tur in ballium. . 5 e the return was that C. was commuted 7 May 1615, 13 fac. 

„ mandatum Thom e HElleſmere cancellurii Angi, and no caute of the commitment returned, and ſo is 
all one with a preſident in 19 EL one MiTcgzii's cate. Where the return was that he was 
committed 16 February, pr Nich. Bacon, chte n m, ie, & traditur in dallium. 1 Roll. Rep. 
219. Trin. 13 Jac. B. R. Glarivill s cafe. 


* 


12. C. was brought in upon a habeas corpus, and the return 


was that he was committed by the high commiſſion, and the warrant 


of the commitment was, that he was committed becarſ? he had uſed 


diverſe reproachfil words againſt the proceedings of the high com- 


mi/ſion, and this being drawn into form of law in diverſe articles, he 
refuſed to anſwer, It was moved that the return is inſufficient, 
becauſe it is t general. Per Coke, the return is not good, be- 
cauſe it is not ſhewn what the articles were; for peradventure, 


they were articles concerning matters at the common law; allo it 


is too general, that he was committed for divers reproachful 
words, &c. 22 E 4. propter multiplicem contumaciam is not good; 
belides no tine is alleged when the words were ſpoken, and perhaps 
they are pardoned by tome act ot parliament, if the time had ap- 
eared. The court held the return not good, and fo he was 
bailed. 1 Roll. R. 245. Mich 13 Jac. B. K. Codde's cafe, 


13. The return to an habeas corpus was, that he was com- 


mitted by order of the exchequer, 9 Car. for nat paying a fine inpojed 


upon hun by the eccleſiaſtical comm:ſreners ; and although it was not 
fſhewn for woat the fine Was impolſcd; yet becauſe the commitment [ 221 ] 
was by à judicial court, this court would neither bail nor diſcharge 
him. Cro. C. 579. Paſch. 16 Car. B, R. Anon. | 
14. A, was impriſoned by the court of admiralty, and prayed a 
habeas corpus, upon which was this return, VIZ. Firſt, the cuſtom By court of 


| of the admiralty is ſet forth, which is to attach goods in cauſa civili adm: alty, 


and march:s © 


& maritimo, in the hands of a third perſon ; and that upon four de- of Wales. 
faults made, the goods fo attached ſhould be delivered to the plaintic, 
upon caution put to reſtore them, if the debt or other cauſe of action be 
diſproved within the ear; and after = defaults made, if the party 

: : 4. in 


—— — eames 
— = — 
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in whoſe hands the goods were attached refuſe to deliver them, that 
the cuſtom is to impriſon him until, Sc. Then is ſet forth how that 
ene Kent was indebted to J. S. in ſuch a ſum upon agreement made 
ſuper altum mare, and that Kent died, and that afterwards J. F. 
attached certain goods of Kent's in the hands of the ſaid A. for the 
ſaid debt; and that after, upon ſummons, four defaults were made, 
and that J. S. did tender caution for re-delivery of the goods ſo 
attached and condemned, if the debt were diſproved within the 
year; and that notwith/landing the ſaid A. would not deliver the 
goods ; for which he was . e by the court of admiralty until, 
&c. Bramſton Ch. J. aſked the proctor of the admiralty, then 

preſent, this queſtion, whether by their law the death of the party 
did not abate the action, and he ſaid it did; then ſaid the Ch. J. it 
is clear that an attachment cannot be agait the goods, the party 
being dead; wherefore by the whole court, the cem to attach 
goods after the death of the party is no goud cuſtom, therefore they 
=u_ judgment that the priſoner ſhould be diſcharged. | Mar. 204. 

aſch. 18 Car. B. R. Heaman's caſe. E : 

[1 


| * 
08. p. cited ” | : 2 
do de herd 15. The return was that the party was 


victed of publiſhing a 
good in falſe petition, ſuppoſed to be delivered to the king with a ſubſcription 

| Chancellor that the king was content to diſcharge the fine of J. S. who was ſued 
1 in the court of the Marches, made in deceptionem curiæ, & in 
where the def audationem regis de debito ſus, and that he, being preſent in court, 
commit- was committed to the gaoler till he paid 1001. to the king, and 40l. 
1 to the attorney of the court for coſts; and that he was detained 
tempt of a ©l/o * virtute ordinis decreti curiæ, &. And this was held to be 
decree, but gs without ſhewing the proceedings, and that virtute ordinis, 
3 Kc. was ſufficient, And that though two cauſes of impriſonment 
Dir bu x. and detainment were alleged, and though in the ſecond he ſhewed 
du of the no impriſonment, but only that he was detained virtute decreti, 
Chancellor, &c. yet Sir James Ley Ch. J. held it good; for it was ſhewn 
ee before that he was committed. and that he being before impriſoned 
charged. for cauſe, &c. was alſo detained; but that if it had been in juſtifi- 

| _— = cation in treſpaſs, it had not been good. 2 Roll. R. 307. 21 Jac, 
Magen B. R. Hancock's caſe. | 
and Chamberlaine |. in Hancock's caſe. 


Mar. C, 16 Upon a habeas corpus directed to the keepers of the 
name of porter's lodge, (being the priſon for the council of the Marches of 
Suites Wales! it being returned, that they were committed to him by 
cafe. Re- virtue of a decree of the ſaid council, upon information again 


ports that them, that the one of them inveigled the ſon and heir of J. S. 


ws a ſer- being of the age of 17 years, in the night, and when he was 
2 e drunk, to marry the ſiſter of another of the defendants, whereupon 
— Bang * they were every of them ſeverally tined to the king; ſome of them 
were re 109 marks, ſome 40 l. and 100 marks damages to the father who 
2 was the proſecutor) and committed to priſon for a year, and until 
ab ned the (aid fines paid and the ſaid 100 marks damages ſatisfied to the 
th: they faid J. S. and until they entered into a recognizance for their 
5 paid good behaviour, and until the ſaid court took urther order; and 
and that it Was returned alfo, that they were committed by virtue of an pink 


committed him for that cauſe. See 
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om the hords of the council. And this return was held utterly 
inſufficient for the laſt part; becauſe it was not mentioned what was 
the order of the council. +4 It was moved by Grimſton that the re- 
turn was ill, to award te priſon, to remain there & until further order 
taken, which is utterly incertain. It was doubted whether the 
Marches of Wales might meddle with a clandeſtine marriage to 
puniſh it, being a meer fpiritual act. As allo about the ſentence 
for damages to the party, altzuugh it be within the expreſs words of 
the inſtructions, &. Whereupon day was given until octabis 
Michaelis. And in the interim the parties were bailed, Cro. 
C. 557. Trin. 15 Car. B. R. Seele's caſe. 

17. The return to a habeas corpus, directed to the mayor of St. 
Albans, was that he was commutted to the goal by the juſtices of the 
peace of the ſaid libe, at the ſeſſions of the peace holden 11 Julii 
1639, till he ſhould obey an order for taking the office of con/table upon 
him ; for that he being an inhabitant within the hundred of Caſbo, 
within the liberty of St. Albans, had refuſed to execute the ſaid office : 
and becauſe it weatgrmed on the part of the priſoner, tnat he 
denied he was with e liberty of St. Albans, but affirmed he was 
within the county of Hertford out of the ſaid liberty, all the court 
held, that he was unjuſtly committed; becauſe. they ought not to 
have committed him, when he denied to be conſtable, eſpecially 
pretending he was not within the liberty, but ſhould have cauſed 


him to be indicted upon this refuſal; and if he were found to be 


within the liberty ſhould have aſſeſſed a good fine, and then have 

| 5 Rep. 38. GREISLEY'S 

Cast. But as it js now returned, the impriſonment was not law- 

ful; wherefore he, by the opinion of the whole court, was abſo- 

lutely diſcharged without any bail. Cro. C. 567. Hill. 15 Car. 
B. R. Crawley's caſe, . | 

18. One was committed for not taking upon him the office of a 


livery-man, being choſen thereto, &c. Upon a habeas corpus to 


the keeper of Newgate, he did not in his return ſet forth his ⁊uar- 
rant in hæc verba, but only that per quoddam warrantum in ſcriptis 
ſecundum conſuetudinem, c. the defendant was committed. The 
court ſaid, that the warrant is always ſet forth at large _ an ex- 
trajudicial commitment, But when a man is committed by a court 
of record, there is no warrant at al, and therefore the court of 
aldermen (who committed the perſon) cannot be intended to 
proceed judicially, becauſe the com nitment is per warrantum in 
ſcriptis; that they are the proper judges of an excuſe, why de- 
fendant will not take upon him the livery, and if they adjudge it 
inſufficient, and appoint him to accept it, and he refuſes, it is a 
contempt of their authority; and they may commit him. 5 Mod. 
156. to 162. Hill. 7 W. 3. B. R. — Company v. 


Clerk. 
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to one that is not an officer, as in the principal eaſe, there mf! be a warrant in writing, and where 
there is one it muſt be returned; for otherwiſe the gaoler may alter the caſe of the priſoner, aud 
make it either better or worſe than it is upon the warralits 1 Salk. 349. Hill. 8 W. 3. B. R. 


p C. by the name of King v. Clerk. 


19. In 
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19. In the caſe above, another exception was taken; that in the 
return a cuſtam was laid for the mayor te commit the offender to the 
cuſtody of the ſberi of London or other efficer ; and the kceper of 
Newgate, who was the gaoler had returned, that he was commetted 
cuſtodiæ mee, when it doth not appear that he was either ſheriff or 
officer at that time. And the court held, that though the keeper of 
Newgate may be an officer of the city, yet he may not be one at- 
tending the court of aldermen ; ſo that it docs not appear that he is 
a proper officer of that court to receive the priſoner; neither did 
it appear that Newgate was in London, but if it did, he ought to 
be committed to the ſheriffs, and not to the keeper of Newgate, 
though they might have taken him for their officer. 5 Mod. 156. 
to 162. Vintner's Company v. Clerk, 

20. If a cauſe be returned out of the city c'ts by habeas corpus, 
the cuſtom muſt be returned, or no procedendo can ever be granted. 
Io Mod. 440. Trin. 5 Geo. 1. B. R. in caſe of Aſgill v. Hunt. 

21. Upon the return of an habeas corpus, it was certified that 
the mayor of L. impriſoned one H. (quia Je it) and jor uſing 
of undecent ſpeeches to him, and that in his haf itn a ſpit, inſultum 
fecit, & conatus fuit cum vulnerare; this he certihes for the cauſe 
of his imprifonment by way of juſtification; and upon exception 
taken to the certificate of the mayor, it was held by Haugaton, 
Dodderidge and Croke J. that the return is inſufficient, becauſe it 
ought ts have ſhowed the certain cauſe of his being impriſoned by 


him, and alſo to have expreſſed, for * how long time, and what ſort 
of impriſonment it was; wherefore by rule cf the whole court, H. 


was abſolutely diſcharged of his impriſonment. 2 Bull. 139, 140, 
141. Mich. 11 Jac. Hodges v. Humkin the mayor of Liſkerret. 


22. The return was that the priſoners were committed by R. 4 


Juſtice of peace of the ſaid county by force. of the ſtatute of 5 N. 2. 7. 
4 61 7 5 5. that be . 3 4 — * of the 
aid J. S. called Monk's Meadow, and that the prijoners entered 
into the ſaid meadow and kept him out with force and arms frem 
his common, and that he came thither and found them holding the 


ſaid meadow with force, whereupon he by virtue of the ſaid ſtatute 


committed them to gaol; and it was held by all the court (abſente 
Brampton) that this commitment was not warranted by the 
ſtatute; for a man cannot be indicted or committed for entering 
his own land with force, or holding it with force againſt a com- 
moner. Cro. C. 486. Mich. 13 Car. B. R. Sydnam and Parr's 
caſe. | | 

23. W. and 7 others were committed by the mayor of Lon- 
don to Newgate, for refuſing to enter inte a recognizance to appear 
before the lords of the council; and upon an habeas corpora returned 
by the mayor and ſheriffs, it appeared, that by an order from the 
council table, they were appointed to come before the mayor and ſheriffs 
to treat concerning foreign matters; and when they appeared being re- 
quired by the mayor then in commiſſion of oyer and terminer for the 
city, to perform the order of the lords of the council, and to enter 


into recogniſance in a reaſmable ſum, they refuſed, whereupon he 


committed them. And Peard, Maynard and Keeling, jun., 
| arguecd, 


% ²˙ y 


1 


O 
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argued, that this return was not good; Iſt. Becauſe it doth not by name of 
mention the order, nor ſhew what the order was; ſo as the court 4-5, gre 
might  adjudge thereof. 2dly. Becauſe the recogniſance is de- habeas cor- 
manded for them to appear before the lords of the council, but pus. 

115 time nor place is appointed nor cauſe fhewn why it was demanded; 
and becauſe the king's counſel pray2d time to maintain the return 
the parties were bailed until tne next term. Cro. C. 552. Trin. 
15 Car. B. R. Wolnough's caſe. | | 

24. P. was committed by the lord mayor of London, for that con- 
temptuouſly and unſeaſonably he ſerved him with a proceſs of 
ſubpena out of this court hen he was executing his office as a 
mariſtrate, and examining effences of high treaſon, in derogation of 
magiſtracy, and in diſturbance of the due execution of juſtice, 
till ſuch time as he {Fpuld find ſureties for his good behaviour. 
It was moved that he might be ſet at liberty, becauſe there did not 
appear (as was alleged) any good cauſe of commitment. But 
Hale held that he could not be remanded, becauſe it does not ap- 
pear by the return e lerd mayor was then a juſtice of peace 
but becauſe the proc was unduly ſerved upon ſuch a perfon, at 
ſuch a time, the court would not diſcharge him ; but there was no 
exception taken to the lord mayor's committing a perſon for an 
affront done to himſelf. Hard, 182. Paſch. 13 Car. 2. in Scacc. 


Prince's caſe. | 


25. Upon the return of an habeas corpus it appeared that C. 
had Loy ner a great number of lobſters, whereupon the mayor, 
&c. of London cauſed him to appear, and he confeſſed the ſame, 
and they ordered him to deſiſt from ſuch foreſtalling; but he ſaid 
obflinately and in contempt of the court, that he would not obey their 
order, whereupon they committed him to Newgate until he ſhould 


ignis to the court that he would conform himſelf, or otherwiſe be de- 


livered by due courſe of law. This was moved to be inſufficient; 
to which it was anſwered, that the impriſonment in this caſe was 
not for foreſtalling, but for the contempt to the court, which, per [ 224 1 | 
Twiſden, they have power to do; wherefore the court remanded 


the priſoner, he promiſing to make ſubmiſſion at the next court, 


and the ſheriff promiling he ſhould be diſcharged thereupon. 
Vent. 115, 116. Paſch. 23 Car. 2. B. R. City of London v. Coates. 
26. A juſtice of peace committed a brewer for not paying the 
duty of exciſe, and he being brought into court, an exception was 
taken that it ought to appear that he was a common brewer. Hale 
Ch. J. ſaid that the ſtatute 12 Car. 2. 23. prohibits the bringing a 


certiorari, but not a habeas corpus; and want of averment of @ 


matter of fact may be amended in a return in court; and if it be not 
true at their peril be it, and fo it was amended, 1 Mod. 102, 102. 
pl. 10. Mich. 25 Car. 2. B. R. Anon. ; | 
27. An habeas corpus being brought upon a commitment by Any 
the college of phyſicians, it was excepted againſt, becauſe it was pro By College of 


mala praxi which is uncertain, 2dly, The concluſion is ill, be- P byficians 


and Commiſe 


cauſe it was to remain without bail till diſcharged by the preſident fun of 

and college, or others authoriſed, or by due courſe FA law ; for if a Bank uhu. 

commitment be for a fine it ought to be guorſque he paid the fine; 
: and 
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and if for a contempt, till be had ſubmitted himſelf. 3dly, The 


offence is pardoned ; for though the king has granted fines to the 
corporation he might however pardon the offence, and the king in 
this caſe has pardoned all that he can pardon; and if the commit- 
ment had been for a puniſhment it ought to have been a diſtinct 
commitment, ulterius guad committatur for 4 months, and the 
commitment ought to recite the judgment; and per Cur. he was diſ- 
charged, Skin, 676. Hill, 8 W. 3. B. R. the King v. Bower- 
bank. 5 
28. The return was, that the parties were committed by a war- 
rant under the hands and ſeals of the commiſſuners of bankrupts for 
refuſing to be examined and fworn touching their knowledge of the 


_ barkruft's eftate, and an exception was taken to it for not averring 
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did re and that it ſhould have been Poſitively averred, viz. 


their 1 ta come and be ſworn ; for it di not appear that they 
e 
That they did refuſe and ſtill do; for if they are willing at any 


time, they ought to be diſcharged, and ſo they were; but the pro- 


ceſs againſt them being an attachment e they were 


ordered to put in bail upon the attach. Paſch. 30 Car. 
2. C. B. 2 Mod. 306. Penrice and Wynn's caſe. | 

29. A. and four others of the pariſh of St. Bartholomew were 
brought to the bar by habeas corpora, and by the return it ap- 
peared that they were committed to a meſſenger 775 contempt to the 
ecclefiaftical commiſſioners for not performing of their order in paying 
the pariſh clerk his wages, rated by their order at 4d. the quarter 
for every houſe in Great St. Bartholomew's, which they refuſed to 
pay but according to their cuſtom as they were rated by their 
church-wardens and veſtry. And now Door Merrick and 
Doctor Ecleſton moved, that they ſhould be remanded ; for they 
ſaid this order was * grounded upon the king's letters patents, wherein 
it is provided, that the clerks ſhould gather and receive their 
wages as ſhould be ordered by the high commiſſioners, and pre- 
tended that for any contempt they might fine and impriſon; but 
upon this return they were bailed until the firſt Tueſday next 
term. Cro. C. 582. Paſch. 16 Car. B. R. Torle's caſe, 


o. Upon a habeas corpus was returned the warrant from the 


ſheriff, for taking the priſoner, which was upon a writ of cæcommuni- 
cata capiends for ſubſtraction of tytbes and ether cccleſiaſtical duties; 
reſolved, that this return was uncertain, and the (other duties) 
might be ſuch matters as were out of their juriſdiction, and they 


mu? ſhew the matter to be within their juriſdiction; and alſo that the 


writ of excom. cap. itſelf ought to be returned, and it is not ſufficient 
to return the warrant; becauſe that may be wrong when the writ 
is right, and though the warrant may be wrong, yet if the writ is 
right the party is rightfully in cuſtody of the ſheriff, and the writ 
was quaſhed. 1 Salk. 350. Trin. 12 W. 3. B. R. the King v. 


Fowler. 


31. The return was, that the parties, being jurors refuſed to find 


Gojje and others indicted on the late ſlatute of conformity, guilty con- 


Relating to frary to their evidence which was full and pregnant, and upon this 
jurymn. the court fined them and ordered them to be impriſoned till they 
— they 
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id the fine; and upon mature conſideration they were remanded. 
en, 138. Ir. 4 Car. 2. B. R. the King v. Wagſtaff & al. 

32. The return was, that the priſoner, being a juryman among 
others charged at the ſeſſions court of the Old-Baily to try the iſſue be- 
tween the Ring and Penn and Mead upon an indietment for aſſembling 
unlawfully and tumultuoufly, did contra plenam & manifeſtam evi- 


dentiam openly given in court acquit the priſoner indicted, in contempt 
of the king, &c. This was held inſufficient, becauſe the evidence 
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m Sid. 272. 


It ſelf was not expreſs'd ſo as that the court might judge of it. 


Vaugh. 135. to 158. about 22 Car. 2. Buſhell's caſe. 


33. Where the return was, that upon the party's examination 


they found juft cauſe to ſuſpect him to be guilty of the ſaid miſdemeanors 


(mentioned before of, incouraging conventiclers and ſtirring up 


people to diſobedienc e that thereupon they did require him to find 
 ſureties to be of the good behaviour, which he refuſed, this was held an 


inſufficient return, neither ſhewing the cauſe of ſuſpicion, nor the cer- 
tainty of the ſum in which he and his ſureties ſhould be bound. 2 Vent, 
22, 23, 24. Trin. 2. C. B. Rudyard's caſe. 

4. A habeas corpus iſſued to bring in the body of an heireſs 
being in cultody (as was ſuggeſted in the writ) of Sir R. V. then 
lord mayor of London; atterwards a pluries iſſued, and thereupon 
he returned nullam habeo talem perſonam in cuſtodia mea nec habui 
die impetrationis hujus brevis vel unguam pſtea. This was ad- 
judged an ill return; for though he had no ſuch perſon then in his 
cultody at the time of the pluries, yet it might be that he had her at 
the time of obtaining the firſt writ. 2 Lev. 128. Hill, 26 & 27 
Car. 2. B. R. the King v. Sir Robert Viner. 


35. A return was, that 1 was joined before the writ came to 


him, but did not ſay that iſſue was not joined within b weeks, &c. 


as it ought to be by the ſtatute, and therefore ill. Comb, 127. 
Trin. 1 W. & M. B. R. Anon. | 
36. And there was another fault, becauſe, it being in an inferior 


court, it is not returned, that the cauſe action aroſe within the 
juriſaittion, Comb. 127. Anon. 


37. Where an action is founded on the cuſtom of London, and 
removed by habeas corpus a difference was taken between an action 
brought en a by-law, and removed here into B. R. and an action 


brought on the cuſtom of London; for in the caſe of the fo the 
ſpecial matter of ſuch law ought in certain to be returned upon the 


| habeas corpus, &c. otherwiſe the court cannot take notice of ſuch a 


private law ; but tis not ſo in an action founded on a cuſtom of Len- 
don, becauſe the court ex officio will take notice of thoſe cuſtoms, 
Carth. 75. Mich. 1 W. & M. B. R. Watſon v. Clerk. 


x. 


(G) Proceedings. 


I. NO habeas corpus ſhall be made out in the vacation time to re- 
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onles of London, retornable immediate, but at a day certain in court; 


and that every ſuch habeas corpus, retornable in Trin. or {ll 
term, be not retornable _- the ſecond retorn of the tim per ma- 
giſtr. Liveſay and alios, Paſch. 21 Car. 2. 2 L. P. R. I. | 
[ 226 ] 2. Ifa cauſe be removed in the vacation out of London, Middleſex, 
or the Marſhalſea, or other courts within 5 miles of London by habeas 


corpus retornable immediate, and bail put in by the firſt retorn of the 


next term, if the declaration be delivered 8 days before the end of 
the term, then the defendant is to plead to enter; and in Mich. term, 
if it be delivered before the retorn-day of craſtin. Anim. and in 
Zaſter term, before the retorn-day of menſ. Paſch. then the de- 
fendant is to plead to trial the ſame term, per magiſt. Liveſay and 
alios, Paſch. 21 Car. 2. regis. 2 L. P. R. 142. 
3. Aſter the return of a habeas corpus Abend and filed in court, 
it cannot be amended. Trin. 23 Car. B. R. For it is then a re- 
cord of the court, but before it be filed, it may. 2 L. P. R. 2.— 
S. P. Gibb. 266. Paſch. 4 Geo. 2. B. R. the King v. Catterall. 
The ſecon= 4. Every habeas corpus retornable at 
Cary ſaid Cauſe out of an inferior court, muſt not be made retornable further 
that in Tin. than the ſecond retorn in Hillary and Trinity terms; fo that the de- 
ard Hill i , 
term, they fendants may plead to iflue that term, and the cauſe may be tried at 
could not the aſſiſes, and in default of pleading to trial, the plaintiff may take 


 compelthe his judgment. 2 L. P. R. 3. 


party to 


plead and go ta trial the ſame term, but in Mich. and Eaſter term they could. Mich. 21 Car. 2. B. R. 


1 Mod. I. ph 2. 


8. Note, Holt Ch. J. made it a rule, that when one is brought 
up by habeas corpus the return ſhould remain in court and a copy of 
it only given the marſhal, and fo of a committitur. 6 Mod. 180. 


Trin. 3 Annz, B. R. Anon. 5 
6. Upon a habeas corpus a rule may be made 1 bring the pri- 


ener up any day in the ſame term without filing it, but nat to *. | 


im up at a day in another term, unleis the return thereof be 
12 Mod. 441. Hill. 12 W. 3. B. R. the King v. Margaſon. 

7. A priſoner was brought up by habeas corpus returnable at & 
day certain, and the gaoler did not bring him into court, but carried 
him back, and brovght him in the next day. In this caſe, the writ 
being returnable at a day certain, the gaoler could not bring him 
in at another day by virtue of it; but upon à writ returnable imme- 
diate it is other wiſe, and the gaoler was ruled to be at the charge of 
2 new writ. 12 Mod. 564. Mich. 13 W. 3. Anon. | 
8. On a habeas corpus to the ſheriffs of London they returned 
an action on a by-law with a penalty for not weighing at the city 
beam. Holt. Ch. J. held, that the return in this caſe may be filed; 
becauſe the record below is not returned, and therefore will not be 
and ds a procedendo may be granted, becauſe it will 


not ſend out any record filed in this court but takes off the 1. 
e 


they were under by the habeas corpus; and the writ was filed and a 
rocedendo awarded accordingly. 1 Salk. 352. Trin. 3 Anne, 
. Fazakerly v. Baldo. 


2-:<rtain, to remove a 


is OO we 
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2 
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(H) Effect. Or what Removed. 


| AN habeas corpus cum cauſa removes the body of the party 


for whom it is granted, and all the cauſes which are then 
depending againſt him. 2 L. P. R. 2. cites 21 Car. B. R. and ſays, 
that for that reaſon it is a habeas corpus cum cauſa, and that the 
word cauſa is nomen collectivum, and implies all cauſes, 

2. If a habcas corpus be directed to an inferiour court, return- 
able two days after the end of the term, yet the inferiour court can- 
net proceed contrary to the writ. 1 Mod. 195. per Cur. Hill. 
26 & 27 Car. 2. B. R. Haley's caſe. | 

3. It was faid thatghe warden of the Fleet might detain a priſoner 


after a habeas corpuꝰ directed to him out of B. R. for his fees, but 


not for chamber-rent, &c. Comb. 109. Paich, 1 W. & M. B. R. the 
Warden of the Fleet's caſe. 

4. The record 80 never remived by a habeas corpus, as It is 
on a certiorari, bits 
or hiſtiry of their proceedings ſtated and ſent up to the ſuperior 
court to judge and determine the matter there, therefore if a cauſe 
be removed hither by habeas corpus, the plaintiff here muſt begin 


de novo, and declare againit the defendant as in cuſtod. Marr. per 


Holt Ch. J. Trin 3 Ann. B. R. 1 Salk. 352. in cafe of Fazacharly 
v. Baldo, . | 

5. The habeas corpus ſuſpends the piwer of the court below, fo 
that if they proceed, the proceeding would be void, & coram non 
judice; per Holt Ch. J. 1 Salk. 352. in cafe of Fazacharly v. 
Baldo. | 

6. When a perſon comes to the court of B. R. upon an hab. 
corp. and this court thinks ht to urn Him over to the marſhal, they 
commit him for no other matter, than for the cauſe or cauſes re- 


turned on the hab, corp, II Mod, 52. pl. 24. Paſch. 4 Annz, 
Anon. | 


(H. 2) Abuſe thereof. Vat ſhall be ſaid to be. 


2. 11 was reſolved by 10 judges, upon conference with Ld. 
Keeper, (the other two judges being out of town), that an 


| habeas corpus was an ancient and legal writz but that ander colour 


theresf, the warden of the Fleet and marſhal of B. R. ought not 
to ſuffer priſoners to go at large, and that ſuch permiſſion is an abuſe 
of the ſaid writ, and is an eſcape in the k2eper of the priſon. Cro. 
C. 466. Trin. 12 Car. B. R. Anon. 

2. A habeas corpus to the town of N. was delivered to the 
proper officer in open court, to remove a plaint from that court before 
trial, notwithſtanding which, the court below went on to trial. 
Defendant moved for an attachment againſt the ſheriff of N. for 
proceeding to trial after the habeas corpus delivered, as aforeſaid, 
and a rule was made to ſhew cauſe; but upon ſhewing cauſe, it 

appearing 
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ains bel:w, and the return 75 only an account 
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ring that ſue was joined April 27 before the habeas corpus de- 

kwered ; the court below was warganted by the act of parliament to 

. Notes of Caſes in C. B. 146. Mich. 8 Geo. 2. Horn- 
kle v. Eaton. 


(I) Obeyed. How it muſt be obeyed. 


And the k. IF the ſteward of an inferiour court proceeds after an habeas 


Neward of 


* corpus delivered, all their proceedings are void, and the 


bardly court awarded a ſuperſedeas. Co. Car. 79. pl. 1. Mich. 3 Car. 


eſcaped OC, B. Clapham's caſe. 
being cor | 


Site for proceeding after a hab. corp. delivered to him, though tig value was under 54. and 
would not make a return of it. cited per North Ch. J. 1 Mod. 195. A taples's caſe. 5 


* Andfoit 2. A habeas corpus was directed to the biſhop of Durham, who 


. was done to 2 
[the cinque made no return, whereupon Noy moved for another writ, and to 


ports. Cio. have a * penalty contained in it. The — on having his 
before he wou | 


J 543- M. privileges recited in the writ, *make a return of it. 
> ut Doderidge and the court ſaid, they would not change the 
caſe. ancient courſe and forms and uſages. Lat. 160. Joblon's caſe. 
3. If a priſoner will remove himſelf, he ſhall pay the coſis of the 
removal; but if the plaintiff will remove the priſoner, he ſhall pay 
| reaſonable charges. Mar. 89. pl. 143. Paſch. 15 Car. Anon. 
[ 228 ] 4- On a habeas corpus, the gasler is bound to bring the body, 
though he has not his charges tendered him ; but he may move the 
court, and they ſhall rule, that he ſhall have his charges firſt. 
2 Show. 172. Mich. 3 Car. 2. B. R. the King v. Greenaway. 


5. The ſheriffs of London and Middleſex, where the writ is re- | 


turnable immediate, muſt make their return the ſame day that the 
writ is delivered and bring the body immediately, as the writ requires, 
and not ſuffer the priſoner to wander abroad upon pretence 
thereof. So likewiſe where a habeas corpus is directed to the 
Warden of the Fleet. 2 L. P. R. 2. 


6. A rule was made to ſhew cauſe, why an attachment ſhould 
not go againſt a gaoler for denying to return a habeas corpus, and 
extorting a note from the proſecutor in his cuſtody, ſo as by menaces, 


and durefs, he was forced to comply, and give the note for pay- 
ment of the money to the goaler. 8 Mod. 226. Hill. 10 Geo. 


The King v. Colvin. 


(K) Neceſſary, In what Caſes. 


1. I the Chief Juſtice of B. R. commits one to the marſhal Ly 


his warrant, he ought not to be brought to the bar by rule, 


but by habeas corpus; per Holt Ch. J. 1 Salk, 349. pl. 4. Hill. 


8 W. 3. B. R. Anon. | | 
2. committed to the marſhal by the court may be brought up 


by rule of court; but one committed by a judge in his chamber can- 


not 


durr 


the return was, that he was committed by order of the ſoffions court at 
& 2 | 
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not be brought up without a habeas corpus, to which a return may 


be made; per Cur. 12 Mod. 641. Hill. 13 W. 3. B. R. Anon. 


(L) Puniſhment of iiſighicient, or no Returns, and 
what is to be done thereupon. 


I. IN a corpus cum cauſa to the Warden of the Fleet, if he will 


not bring before the Juſtices of the bank the priſoner con- 
demned, it is a cauſe to ſeiſe his office; per Babb. But Paſton e 
contra; for it may be he is eſcaped, and then the Warden ſhall pay 


the condemnation. Br, Reſeiſer, pl. 41. cites 9 H. 6. 55. 

2. W. was e, to the Fleet by the Lord Treaſurer of 
England, and the priſcher was brought to the Common Pleas by 
habeas corpus, which was returned, and u cauſe of the commitment 
expreſſed; and for that cauſe the priſoner was ſet at liberty and 
bailed. 1 Brownl. ich. 15 Jac. Warter's caſe. 

3. A habeas corp? ing been awarded to the cinque ports to 
remove the body cum cauſa, and the Lord Warden pretending 
ſuch writ was not awardable to the cinque ports, or returnable by 
him, it was held by the whole court, that a habeas corpus with a 
great penalty, ſhould be awarded returnable at another day. Cro. 
F. 543. Mich. 17 Jac. B. R. Bourn's caſe. 


4. A habeas corpus went fo the Stannary court, to which an in- 


ſufficient return was made, and therefore diſallowed. And the 


court ſaid, that the Varden of the Stanneries mult be amerced, and 


| you may 55 to the coroners, and get it affeered and eſtreat it, (you 


know my Ld. Bath's amercement is 5 l.) and an alias habeas corpus 
muſt go for the inſufficiency of the return of the firſt, and pon that, 
the body and cauſe muſt be removed up. And if another excuſe be 
returned, we will grant an attachment. 1 Salk. 350. Trin. 
12 W. 3. B. R. Anon, 


(M) Returnable at what Time, and of an * Alias 
and Pluries. 


I, A Habeas corpus to all priſons except Londen and Middleſex, 
| commanding the ſherifts to bring the priſoners, muſt be re- 


turnable at a day certain in court. 2 L. P. R. 2. 


(N) In what Caſes the Party ſhall net be diſcharged 
on Habeas Corpus, but ſhall be put to bring 
Wrw of Error. | 


I. CYNE indictrd for buying and ſelling old money, was convicted 
O at the Old Bat, and fined 225 4. and on a habeas corpus, 


Yor. XIV. the 
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[239] 


A 


Habeas Corpus, 


the Old Baily to his cuſtody ; tenor cujus ordinis ſequitur in hc 
verba, viz. V. B. convictus, c. Ideo confideratum eft, that he be 
fined ooo. & quod ibidem, viz. in cuſtodia of the kecper of New- 

ate in gaola remaneat ſub e cuftodia, quouſque fiuem perſolvet. 
The commitment was held naught, becauſe it was not to the 
ſheriff, who is the legal and immediate officer to every court of 


Oyer and Terminer, and becauſe the word (committitur) is ne- 


ceflary to the form of a legal commitment. And per Cur. where 
a commitment was without cauſe, a priſoner may be -livered by 
habeas corpus; but waere there appears to be g2d 727. as in the 
preſent caſe, (which differences it from BusHEi L's catc). and 4 
defect only in the form, as in this caſe, he ou not to be dit- 
charged. 1 Salk. 348. Trin. 7 W. 3. 3. R. Bethell's calc. 

2. And though the commitment cug /t to G te the Heri; yet a 
gaoler is 2 known officer in the law, and hi Æuſtody is the cuſtody 
of the ſherift to many purpoſes. Therefore the court reſuſed to 
diſcharge him on the habeas corpus, and left him to bring his writ 
of error. 1 Salk. 348. Bethel's caſe. = T7 

3. Before Buſhel's caſe, no man was l. ercd by habeas 

corpus, without writ of error from a commitment of a court of 


Oyer and Terminer; per Cur. 1 Salk. 348. in Bethel's cafe. 


(O) The | Difference between a Habeas Corpus and 
a Certiorari. And When, and How Bail is to 
be put in. | | 


I. A Certiorari removes the record cum emmbus ea tangentibus, 

| but upon a habeas corpus, the body only is removed, and 
they ſhall begin de novo. Arg. Comb. 2. and that it was ſo at 
the common law, cites 3 H. 6. 3. 

2. No bail ſhall be put in upon a writ of habeas corpus before 
the 1writ be returned, and every attorney of the court of B. R. who 
ſhall put in any ſpecial bail, before any judge of the ſaid court, at 
the time of the putting in of ſuch bail, /hall depaſite into the hands 
of the judge's clerk of the ſaid court, before whom ſuch bail is put 
in, the due fee for filing of that bail, viz, For every bail upon a 
writ of habcas corpus 48. 10d. and for cvery bail upon a cept 
corpus 25. 6d. and the judges clerks, whoſe hands the bails are put 
into, within 6 days after the end of every term, ſhall give a note 
in writing to the ſecondary of the ſaid court, of all the bails of the 

vacation and precedent term ſo put in, together with the names ot 
the attorneys who put in thoſe bails, and they ſhall pay to the ſaid 
ſecondary the aforeſaid fee, by him received for thoſe bails in man- 
ner aforeſaid ; per Cur. Paſch. 29 Car. 2. B. R. L. P. R. 172% 

3. Holt Ch. J. ſaid, he wondered that people did not bring 4 
habeas corpus and not a certiorari; for the defendant might well ſay, 
L will not be ſued in this inferior court, but will be ſued above, 
and there I will put you in ſuch bail as the court above will reach, 
though your proceſs cannot come at them, and that I cannot ws 

SJ” * ods - | yo 
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u ſuch bail as you can reach, and ſo he may well remove the 
cauſe by habeas corpus. And in ſuch caſe, if he do not put in 
ſuch bail above, as the action would require below, a procedends thould 
de granted; for if by the courſe below there ought to be ſpecial 
bail, though common bail would do it it had commenced above 
originally, yet ſpecial bail muſt be given above, or a procedendo 
ſhall go. And if one action require ſpecial bail, and another not, 
and that do not appear to be done fraudulently to hold to ſpecial 
bail, there we will hold it to ſpecial bail or grant a procedendo; 
but if fraud appear we will retain it. 12 Mod, 646. Hill. 13 W. 2. 
in caſe of Croſſe v. Swift, 

4. There is a difference between a habeas corpus and a certi- 
orari, as to the removing à record; for upon a habeas corpus we 
have not the record uit, here in B. R. as we have upon a certio- 


rari; per Holt Ch. J. 6 Mod. 177. Trin. 3 Annz. B. R. in caſe of 


Fazakerly v. Baldo.— Therefore, if the cauſe be to be removed 


hither by habeas corpus, the plaintiff here muit begin de novo, and 
declare again/t . as in cuſtodia mareſchalli. 1 Salk. 
252. 8. Go * 


(P) Pleadings. 


I, TAN error aſſigned of a judgment in an inferior court was, 
becauſe after an habeas corpus cum cauſa ſued out of B. R. 
and delivered to the mayor and principal officer of that court, and 
acceptance and allowance thereof, they, notwithſtanding, proceeded 
to trial and judgment. Defendant pleaded in nullo eſt erratum, and 
it was moved not to be error; becauſe he does not allege the 
habeas corpus to be upon record, ſo as the error now aſſigned is 
not triable. But it was held, that this proceeding was error & 
coram non judice, which is confeſſed by the pleading in nullo eſt 
erratum. And that zf it was nt true, that the habeas corpus was 
delivered to the mayor, and allowed, it ſhould have been denied, and 
the delivery or not delivery is triable per pais. But becauſe it is 
not denied, it is a manifeſt error, whereupon the judgment was 
reverſed. Cro. C. 261. Trin. 8 Car. B. R. Ellis v. Jonnſon. 

2. So where a habeas corpus iſſued out of C. B. to the Palace 
@ourt, and was delivered to the judges, and prayed to be allonwed, 
and yet they proceeded to judgment, and a writ of error being 
brought thereupon, it was inſiſted, that the bringing the writ of 
error had affirmed the Juriſdiftion of the court below; but the court 
held, that it was manifeſt error, and the writ well lies. But the 
Chief Juſtice ſaid, that it is merely a matter of favour, that judg- 
ments in inferior courts, in cauſes not arifing within their juriſ- 
diction, are not avoided without writ of error, and that ſuch was 
the opinion of the court of C. B. and judgment was reverſed ac- 
cordingly, 2 Jo. 209. Paſch. 34 Car. 2. B. R. Copping ve 
Fulford, | | 

3. Upon a habeas corpus returnable in Mich, term, if the decla- 
ration be delivered before craſtinum animarum, the defendant muſt 


plead to try; but upon a cepi corpus, he is only to plead to enter. 


So in Eaſter term, if the decleration be delivered befere menſe paſchæ, 
"A the 
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the defendant on a habeas corpus muſt plead to try; but on a cepi 


corpus, to enter only. 2 Salk. 515. Mich. 8 W. 3. B. R. Hall 
v. Engleſtone. | | 


(Q Return amended, in what Caſes. 


NE that practiſed phyſick in London, being committed by 


>. © Want + the college of phyſicians, brought an habeas corpus. In 


ofaverment the return no cauſe was ſhewn, for which reaſon it was held inſuſſi- 
of a matter cient. It was moved to amend the return; but per Doderidge J. 


- 33 matter of form only is amendable, but not * matter of fuct, which goes 


in a return in juſtification of the impriſonment and fine. 2 Bull. 259. Mich. 12 
in court; Jac, Dr. Alphonſo v. the College of Phyſic 15. 

and if it x , 

be w true, at their peril be it; per Hale Ch. J. Mod 193. pl. to. Mich. 25 Car. 2. B. R. Anon. 


Vid. (R) S. 1. 


2. The court allowed the officer to amend the return of a 
babeas corpus, and to make it ſpecial, becayffi=orocedendo ſhould 
he granted, the action would be loſt. Carth. 567 Mich. 1 W. & M. 
B. R. Watſon v. Clerk. | 


(R) Remanded, Bail'd, or diſcharged. In what Caſes 
FT the Priſoner ſhall be, 


® Orig. (al. 1. A UDITA querela. The party was in Newgate, and re- 
fue.) moved by habeas corpus into C. B. and the ſheriff of Lon- 
don came when the party had pleaded releaſe * to the iſſue, and 
ſaid that he was alſo condemned in 200l. in writ of account, at the ſuit 
of the ſame conuſee, and prayed ts have him remanded ; and it was ſaid, 
that when this matter is tried, he ſhall be remanded. Br. Privilege, 
pl. 20. cites 24 E. 3. 27. | 
2. A man was outlawed in debt for 19 l. in banco, and after was 
taten in Londen at the ſuit of the ow — and was condemned 
for the ſame debt, and committed to the warden for execution, and 
after was removed in blanco by habeas corpus, and ſhewed acquittance 
of the ſame debt, and prayed to go quit, ſed non allocatur, but was 


remanded to London, and there he may have Sci. fa. upon his acquit- | 


tance, againſt the plaintiff; but upon his removal, he had Sci. fa. 
upon charter of pardon of the outlawry, and the plaintiff warned and 


did not come, by which the charter was allowed, but he was reman- 


ded upon the condemnation. Br. Privilege, pl. 10. cites 48 E.3. 22. 
3. 2 H. 5. Stat. 1. cap. 2. If a corpus cum cauſa or certiorart 
be granted out of the chancery to remove one that is in priſon upon 
an execution at another man's ſuit, he ſball be remanded. 
8 4. If one be inpleaded in London before he be unpleaded in bank, he 
op 2 ſhall be ® brought to anſwer and remanded; but if he be impleaded 
b. adam in bank before he be impleaded in Linden, he ſhall be d:ſmifſed, 
(ars Br. Privilege, pl. 53. cites 10 H. 6. 10. 


a lin cxc- : 

a on, and is implraded in bark, he ſhalt be brought into bank to anſwer, and when he has made 

enen he ſhall be remanded into London; but if he be arreſied only and nit condenned, he ſmall b: 

6:\muiled, Nute the Giverlity, Br. Privilege, pl. 29. cites 33 U. C. 12. | | 
5, Habeas 
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56. Habeas corpus was allowed after the body was in execution, 
but was not diſmiſſed, but was ſent to the Fleet and to have Aud. 
Quer. Quod Nota. And ſo the practice is at this day, that if a 
man be condemned in London, and matter is againſt him in B. R. the 
will ſend for him, and if he be condemned there, he ſhall be ſent to the 
Marſhalſea, and there remain for both executions; but the higheſt 
court ſhall have the keeping of him, and fo the firſt plaintiff ſhall 
not loſe his execution. Br. Privilege, pl. 49. cites 22 H. 6. 

6. One in execution upon /tatute merchant was removed by cor- 
2 cum cauſa, and was awadFded to the Fleet and not diſmiſſed, 

ecauſe in execution and cannot plead releaſe there but in chancery, 
Br. Privilege, pl. 50. cites 22 H. 6. 56. 

7. One came intq g. R. by cepi corpus cum cauſa to have the 
privilege ; decauſe a clerk of the bank had bill againſt him upon 
obligation, and had attachment of privilege againſt him; and the 
priſoner was arreſted in London _ the attachment awarded, by 
which the a to be diſmiſſed in London, and the plain- 
tiff in the attachmerWMcwed to him his obligation, and the defen- 
dant could not deny it, and therefore judgment was given, that he 
recover his debt and damages, and that he oe ſent back to London as 
a man condemned, and that he anſwer to others who have action 
againſt him in London; quod nota ; quare the reaſon, Br. Pri- 
vilege, pl. 46. cites 22 E. 4. 36. 

8. A. is condemned in London for debt, and is in execution “ where 
there; afterwards there is an indictment and verdict againſt him in rey — a 
the king's bench for treſpaſs; A. is brought there by habeas cor- cured tim. 
pus, and pleads not guilty to the indictment, and afterwards is re- felf by 
manded to London; and after divers proceſſes of diſtringas iſſued {7% 32 
againſt the jury, the jury appears; and afterwards he is again remo- /e/ony to 
ved into the king's bench by habeas corpus; and the jury being the intent 
ſworn, he confeſſes the indictment, and the jury is diſcharged. 1 
Although this indictment was by his own procurement, and was tors of their 
covinous; yet he was fined and committed to the Marthalſea for debts ; aud 
the ſaid fin, and for the execution in London; by all the judges of Pr 


8 ; POE OW | : himſelf to 
England, yolenti non fit injuria, Jenk. 169. pl. 31. cites 1 H. 7. be removed 


22; out of the 
| | Fleet by 


corpus cum cauſa directed out of the king's bench to the warden of the Fleet, to be committed 
to the marſhal; and all theſe cauſes ſupra returned into B. R. and the King perceiving, by 


credible information, the intent of the defendant, and of divers other practiſers of ſuch fraud to 
deceive their creditors by ſuch procurement of indictment of felony, and to be arraigned there- 
upon, and then to confeſs the felony, and betake themſelves to their clergy to the intent to be 
ont of the temporal laws ; and after make their purgations and depart, &c. the King by privy- 
ſeal, directed to the juſticcs of his bench, commanded them to ſu: ceaſe to proceed to the arraigu- 
ment till they had commandment from him, and his council to the contrary» D. 245, pl. 65, 60. 
cites 34 H. 6. Verney als. Joyner's cafe. 


9. If the ſheriff returns writ of privilege, that the party is re- 
tained for ſurety of the peace in London taken by F. N. in this caſe 
J. N. ſhall be demanded, and if he comes, the party ſhall find ſurety 
in bank, and if J. N. makes default, the priſoner ſhall be diſmiſſed 
without ſurety; per Bryan, Guod non negatur, Br. Privilege, 
pl. 52. cites 2 H. 7. 4. | 
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Pearing. 


10. When it appears upon the return that the impriſonment 1s 107 
latuſul, the court _ diſcharge the priſoner. Reſolved, per tot, 


Cur. 12 Rep. 83. Paſch. g Jac. Sir William Chancey's caſe. 
11. Where the return of an habeas corpus was held inſufficient 
for not ſhewing cauſe of the impriſonment, the party by rule of 
court was bailed til] the next term, then to appear again, the court 
conceiving it beſt for him; for if they ſhould diſcharge him for 
the inſufficiency of the return, then they would preſently take him 
again and commit him, and then would amend their return and 
make it better; and ſo by rule of court he was bailed and not 
abſoluteſy diſcharged, for his on good, to prevent his being taken up 
again if diſcharged, and then the return amended. 2 Bull. 259. 


Mich. 12 Jac. Dr. Alphonſo v. the College of Phyſicians. 


12. On an habeas corpus, the return wh, read and ſpoken to, 
and the priſoner ordered to be remanded. Twiſden faid, the return 
ſhould have been firit filed, and the priſoner committed to the 
Marſbalſea; for otherwiſe the court have no power over him, and 


he cited 1 H. 7. HuurRHRY — — being 


brought to the bar upon an. habeas corpus, Nye lieutenant of the 


Tower, was committed to the Marſbalſea, and afterwards remanded 


to the Tower; but the other judges differed as to the commitment, 
and ſaid it was not neceſſary to keep the priſoner in the Marſhalſea 
unti] the matter was determined, but he might be ſent from time to 


time to the ſame priſon, and brought up by rule of court until he 


is either bailed, diſcharged, or remanded ; and fo they ſaid it was 
lately done in the Earl of SHAFTsSBURY's CasE, Vent. 330. 
Trin. 30 Car. 2. B. R. Anon. | | | 

13. Where a commitment is without cauſe a priſoner may be 
delivered by habeas corpus, but where there appears to be good 
cauſe and a defect in the form only of commitment, he ought not to 
be diſcharged. 1 Salk. 348. Trin. 7 W. 3. B. R. Bethell's caſe. 

14. Detendant was brought to the bar by habeas corpus return- 
able in one month from the day of St. Michael, to be committed to 
the Fleet, and the court committed him, though the day of the return 
— pat Notes of caſes in C. B. Mich. 8 Geo. 2. Hewit v. 

owell. | 


{See more of this general title upon the ſtatutes of habeas corpus 
| under the title Ball. ] ; on”. 


Hearing, 
(A) Of Jetting diwn a Cauſe for Hearing, 


1. A Term being expired after publication, the plaintiff may of 


courſe have the cauſe let down for hearing before the lord 


chancellor or before the maſter of the rolls. P. R. C. 185. 


I. 


5 So dis WY Y ans WATT 


Hearing. 


2. The ordinary way to obtain this is by order upon petition; but 
it may be had up motion. P. R. C. 185, 186. 

Ind ancient courſe was to preſent the cauſe to be ſet down at 
the end of the term, when the Lord Chancellor, &c. appointed 
hearings for the enſuing term. P. K. C. 180. cites Toth. 31. 

4. In order to have a cauſe heard, the /ix clerk in the cauſe mf? 


be adpiicd to 6 days at le before the end of the term, that he may 
41 » 2 oY 5 * 


inform hi:n{21{ of the fit = of the cauſe, of the long or ſhort depen- 
dance ther 2of in court, of tue antiquity of publication, of the weight 
or value of the cauſ, +: all other circumitances material to inform 
the lord keeper or naſter of the Rolls of at the time of ſetting 

down of canſes. ibid. 187. cites Or. Ch. 135. 
5. Me miiion hall be made to hajten a cauſe to hearing, which is 


either adverſary or by Mnſent, ror any cauſe entered with the re- 


iſter for hearing, notwithſtandingg any order, without a certificate 
arſt had from the ſix clerk, that the pleadings are duly filed, for 
which no fee is to be taken. P. R. C. 188. cites Or. Ch. 232. 

6. If the plain: to an anſwer, and without rejoining, and 
giving rules for pußbfication, bring the cauſe to an hearing, the 


_ anſwer ſhall be taken wholly true as if there had been no replication 


for the opportunity which the defendant hath to prove his anſwer 
is taken from him. Hill. 31 & 32 Car. 2. 2 Chan. Caſes 21. in 
caſe of Groſvenor v. Cartwright. 

7. Bill againſt 3 ſeveral executors of 3 joint factors for account 
of goods; one of them ſwore he believed and hoped to prove that 
the plaintiff was ſatisfied his demands. Plaintiff replied againſt the 
other two, and brought the cauſe on by bill and anſwer as againſt the 
third; it was inſiſted that the plaintiff could have no decree ; for 
by this bringing on his cauſe his anſwer muſt be taken to be true, and 
though he does not directly ſwear the money paid, yet he ſwears he 
believes and hopes to prove it paid, but by the plaintiff's not reply- 
ing he is excluded the benefit of his proof, and the practice was 
cunning z the maſter of the Rolls ordered the plaintift to pay coſts 
and left at liberty to reply to the other defendant, Hill. 1682. 
Vern. 140. Rarker v. Wild & al. 


IS 
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8. The plaintiff ſet down the cauſe for hearing without giving 


rules for publicati:i:, and had allo amended his bu! and had not new 
ſerved the defendants to anſwer, ſo the cauſe was put off as coming 


on irregularly. Paſch. 1688, 2 Vern. 46. Niccol v. Wiſanan. 
9. A bill was brought by a deviſee of land to perpetuate the teſti- 
mony of a will ; the maſter of the Rolls diſmiſſed the bill with colts, 


declaring that it, being only for perpetuating the teſtimony, 


ought not to have been ſet down for hearing. 2 Wms's Rep, 


162. Irin. 1723. Hall v. Hoddeſdon, 


(B) Manner of Proceeding to, and at what Time the 
Hearing may be. 


I. W HERE a cauſe comes to be heard before the maſter of 
the rolls, the clerks in court on each ſide ſpall attend the 
| FS hearing 


234 Dearing, 


hearing (as they do when before my lord keeper) to the end his 
honour may be informed, if there be occaſion, that the cauſe is 


ready for his judgment ; and that the parties appear gratis; or that ; 
they were regularly ſerved with proceſs, as the caſe ſhall require. . 
P. R. C. 189. cites Or. Ch. 210. | 3 
i And the 2. No cauſe muſt be preſented for hearing the ſame term publi- 2 
wit court will cation paſſes, unleſs by conſent of parties. P. R. C. 185. cites Px. 2 
kt en. 25. | : A 
: [| at ail) order BS, 1 | Y 
1 a cauſe to be heard the ſame term publication paſſes; becauſe it is againſt the ſtanding courſe of 2 
15 the court. P. R. C. 185. But if the p/rintiff de not ſe: down his cauſe for hearing in e 1 
0 tems after publication paſt, i: may be ſet down at ie requeſt of the d. fendan.. Ibid. 186. cites Px. 5 
| | | 3. The day a cauſe is ſet down for hearing muſt be ſooner or 5 
1 | later, according to the priority of publication th reſpect to cauſes 2 
1 preſented for hearing. P. R. C. 186. cites Px. Alm. 8. 4 
Wt But if 4. Crofs cauſes ought to be heard together, if the anſwer in the 1 
1 _ = Taft commenced cauſe be come in before the firſt cauſe is heard. 7 
0 and publi- P. R. C. 188. Sn 6 
"FE cation is paſſed in both, and en- of the pluintiffi omits 19 [++ v [ubparnas to heat ſudgment, his cauſe ſhall 5 
ot not come on at the ſame time with the other; except the other party conſents, P. R. C. 188. E 
5 [ cites Pr. H. Ch. 21. | £ 
4 5. Where a cauſes comes to hearing here, which has been 1 
1 | formerly decreed in the Exchequer, ſuch decree is firſt to be read, 5 
ot and then the court proceeds to hear the reſt of the evidence on both |: | 
F tides. P. R. C. 190. cites Cary's Rep. 78. 30. 5 
6. While the regularity of depoſitions was depending before a 
1 maſer unexamined; the cauſe was ſet down for hearing, neither 
[ls party having procured a report one way or other, the court could ; 0 
1 not proceed to hear the cauſe, and was about to order the party in 1 
1 fault (which I ſuppoſe was he that ſet down the cauſe) to pay the other 15 L 
= the coſts of the day. P. R. C. 191. cites Ord. Ch. 16. | = 
N L [ 235 ] 7. A cauſe was heard you a decree figned and enrolled, becauſe it f : 
| appeared that the plaintiff, who obtained it, procured it to be _ W-* 
1 and enrolled after a caveat entered, as appeared by the certificate from * 
4 one of the 6 Clerks. Mich. 26 Car. 2. Fin. R.123. Parker v. Dec. : 
__ ; ” 
Þ (C) What may be rede. 3 
4 g 1. O NE examined in the Admiralty court was uſed here at BE 
* | the hearing. Loth. 288. cites 16 Eliz. Watkins v. R 
. 2. The lord chancellor's opinion was, that the old and new Fa, 
FL proofs ſhould be read upon a new bill to prove better matter. Toth. K 
Þ 81. cites Hill. 1590. Stanley v. Young. | 21 
: | 3. Witneſles in the court of wards and Exchequer chamber may 
'Þ be uſed in this court. Toth. 286. cites 10 Jac. Ld. Morriſon v. 5 
1 Wethired. | | . aur. 
1 4. Shop-borks were read as an evidence at the hearing. Toth. - 


154. cites Mich. 15 Car. Brown v. Debeſt. 1 ſwo 
| FOR + 


* TY  w- = 


Hearing, 


5. If it is upon bill and anſwer only, then after the bill is _— 
the anſwer is to be wholly read, and muſt be admitted true in a 
points, And no other evidence is to be given but matter of record, 
ro which the anſwer refers, and which is provable by the record. 
P. R. C. 190. cites Pr. H. Ch. 18. | 

6. If the ſubpœna to rejoin be not ſerved, &c. though it be ſued 
out, the cauſe muſt be heard on bill and anſwer, and ne progfs admit- 
ted to be read. P. R. C. 190. cites Toth. 46. 

7. A bill formerly exhibited againſt the plaintiff by the now defen- 
dant ought not to be giyen in evidence, unleſs proved, that it was 
exhibited by the order, direction and privity of the defendant, 16 
Car. 2. N. Ch. R. 102. Woollet v. Roberts. 

8. A releaſe after a replication and iſſue joined cannot be read at 
hearing ; for it may beaudulent or by ſurprize; but is to be exa- 
mined by a new bill. 17 Car. 2. 3 Ch. R. 19. Hayne v. Hayne. 

9. Depoſitions taken in a former cauſe ought not to be uſed againſt 
the new defendants, unleſs they claim under the defendants in the 
former cauſe, 21 > Ch. R. 43. Tolſon v. Lamplugh. 

10. Bill for writing by the heir; defendant ſets forth a leaſe for 
oO years, but at the hearing ſhewed a conveyance to him by the 
plaintiff himſelf, which was proved in the books as well as the leale 
ſo that a thing was proved not in iſſue, which was much conteſted 
by the counſel of the other fide. Ld. Keeper, I ſhall not decree an 
inheritance away againſt what I ſee, and diſmiſſed the bill, Paſch. 
26 Car. 2. 2 Chan, Caſes 196. Strode v. Strode. 

II. Depoſitions in the ſpiritual court againſt a man ſhall not be 
uſed here, without ſome ſpecial order for that purpoſe ; but a man's 
own anſwer on oath, let it be taken where it will, though it be a 
voluntary oath before a juſtice of peace, ſhall be read againſt him 
here. Paſch. 1682. Vern. 53. Mildmay v. Mildmay. 

12. The defendant, on preſenting the plaintiff to a living, took 
a bond from him to reſign, and after put it in ſuit, and recovered and 
levied 98 /. and the plaintiff's bill was for relief; the defendant did 
nat by anſwer pretend any miſbehavior, yet examined to ſeveral mii- 
behaviours z and it was urged, that thete depoſitions could not be 
read, becauſe thoſe miſbehaviours were not in iſſue; and ſo inclined 
my lord keeper, but after allowed them to be read; and founded 
his decree on them. Hill. 1702. Abr. Equ. Caſes. 228. Hodgſon 
v. Thornton. : | 

13. On appeal from the Ralls, it was objected to the evidence of 
a witneſs examined in the cauſe, and read at the hearing at the 
Rolls, that he had in arfwer to a bill exhibited againſt him, /ince 
confeſſed, that on the day he was examined, plaintift gave him bond 
to convey part of the land to him on his recovery of it. Wright 
K. aſſiſted by 2 Juſt. ordered this anſwer to be read. Mich. 1704. 
2 Vern, 463. Needham v. Smith. 

14. Copy of a nete taken by one that is dead, and who was intruſted 
therewith, under which, according to the copy, was wrote an 
acknowledgment, that nothing was due, was allowed to be read as 
evidence, though not proved a true copy; and though defendant had 
ſworn there was no ſuch acknowledgment under the note; but upon 

| the 
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Pearing. 


the producing the note, it appeared that the bottom of it was torn off. 
Hill. 170). 2 Vern. 603. Winne v. Loyd. 

15. Where plaintift in his bill ſet forth, that letters adminiſtra- 
tien were granted to him, as by the ſame ready to be produced may 
appear, and this was not denied by the defendant's anſwer; they 
may be rendered in court without examining to them. Hill, 8 


Annz. G. Equ. R. 75. Brown v. Pitman. 55 


16. After bill and anſwer came in and replication filed, ſeveral 


witneſſes were examined, and their depoſitions taken; then the 


plaintiff moved to withdraw his replication, and took exceptions 
to the anſwer, and got à ſecond anſwer, and then replied again, and ex- 
amined other witneſſes, and now on the hearing would read the other 
depoſitions ; but it was inſiſted that they could not be read, becauſe 
the replication was withdrawn, and fo taken yithout any replication, 
and therefore irregular and cught to be ſuppreſſed, and Ld. Harcourt 
ordered it accordingly ; for they ſhould have examined them de novo 
after the ſecond anſwer and replication, or have moved the court for 
liberty to make uſe of them at the he ach. 1714. Ch. 
Prec. 386. Andrews v, Brown, | _ 

17. Depoſitians taken in a cauſe, but nat read at the hearing of 
the cauſe, were admitted is be read at the re-hearing, and fo is the 
conſtant practice of the court. But in appeal to the lords, nothing 
is read but what was read below. Scl. Caſes in Chan. in Ld, 


King's time. 21. Trin. 11 Geo. 1. Chriſtmaſs v. Chriſtmaſs. 


18. The depeſitions of one wha was a defendant, and ſtruck out 
and examined as a witneſs, were offered to be read, and the caſe of 
Cokk v. GovGH, was cited as a caſe in which it was ſo done. 
But Id. chancellor ſaid, he would not do it 'till he ſaw that cafe, 


and that he had no great reverence for that rule, but if it be a rule, 


he muſt purſue it. Sel. Chan. Cafes in Ld. King's time. 41. 
Trin. 11 Geo. Stephens v. Craven. | 

19. A bond for performance of articles, though cancelled, was 
made an exhibit, and allowed as evidence to prove the execution 
of the articles, the limitation being inſerted and recited in the 


condition of the bond. Hill. 12 Geo. 1. G. Equ. R. 183. Anon, 


(D) What may be read. By whom, 
1. WW HERE there are croſs cauſes, d heften, in either cauſe 


may be uſed in both, and was ſo ordered, which order was 
after publication in the firſt cauſe, wherein the proot was made, but 
before publication in the ſecond cauſe. Vid. Mich, 26 Car. 2, 
1 Chan. Caſes 236. Norcliff v. Worſley. 2 


2. An executor may be admitted to prove the revacation of a 


legacy, though he has proved the will, For he only ſwears, that he 
believes it to be the laſt will, and he might not then know of the 
revocation. Mich. 1681. Vern. 20. Jervois v. Duke. 3 
3. It is a common caſe, where one legatee has brought his bill 
againſt an executor, and proved aſſets; and afterwards another 


legatee brings his bill, that he ſhould have the benefit of the de poi 


11075 


/ {@Ad. © -a 


uſe 


Was 
but 
To 


f a 


he 


the 


bill 
ther 


2 


ens 


Hearing. 


tions in the _ ſuit, though he was not party to it; per Serjeant 
Phillips. ich, 1686. Vern. 413. in the cale of Coke v. Foun- 


Lain, 

4. On a bill by A. againſt E. F. and G. the defendants had exa- 
mined ſome witneſſes, and afterwards a bill is brought by E,—E, 
being now plaintiff, may read thoſe depoſitions againſt A. or an 


of the defendants in the firſt cauſe; per Ld, Wright, Ch, Prec, 


233. Mich, 1704. Barſtow v. Palmes. 


(E) What may be read, Deponents Intereſted. 


1. IU MPIRE himſelf, though excepted to, was read as a ite 
neſs. North Nach. 1683. Vern. 159. in caſe of Brown. 
v. Brown. | | 
2. A party plaintiff, (though the other party plaintiff had an 
order to examine him de bene eſſe) could not be read, but muſt 
have been diſmille; he could have become a witneſs ; but 
if the ſame party, beg only a tru/tee, had been made a defendant, 
and in his anſwer had diſclaimed all intereſt upon oath, he might 
have been a good witneſs, North, K. Hill, 1683. Vern. 230, 
Phillips v. Duke of Bucks. | 
3. Depoſitions taken in the cauſe where the plamntiff*s father 
was a party, the ſuit being in all matters the ſame, but the now 
plaintiff not claiming as heir, and the father being only tenant for 
life, not allowed to be read, but only on the common order for 
leave to read them at the hearing, ſaving juſt exceptions. Mich. 
1686. Vern. 413. Coke v. Fountaine. | 
4. A witneſs examined before the hearing, while ſhe was intergſt- 
ell; but after the hearing, ſhe releaſed her intereſt, and was exa- 


mined again before the maſter. Her depoſitions were allowed to be 


read, Mich. 1704. 2 Vern. 472. Callow v. Mime. 

5. One examined as a witneſs when difintere/ted, afterwards 
becomes intereſted by the eſtates being deviſed to him; he is now 
plaintiff in a bill of revivor; the Lord Chancellor allowed the de- 
poitigns to be read. Mich. 1715. 2 Vern, 699. Gols & al. v. 

racy, 


(F) Hearing. Where all the Parties need not be 


brought to a Hearing. 


1. J Fa neceſlary defendant be proſecuted regularly to a ſequeſtration, 
| [ the plane = go on 2 — him — 2 defen- 
dants; but ſerving a ſubpœna at a place where he lodged but once, 
and that 2 years before ſuch ſervice, is not good. Mich. 1699. 
Ch. Prec. 99. Barker v. Blackbourne. 


(8) What 
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Fol. 90. (A) In what Caſes the Heir may be charged, where 
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237 | Deir. 


(G) What muſt be pleaded, or may be objected at 


the Hearing, 


1. T H E Juriſdiction of this court, if queſtioned, muſt be pleaded 
to, and it is too late to object it at the hearing, 2 Vern. 


484. Hill. 1704. Trelawney v, Williams, 


tbe Anceſtor cannot be charged. 


The heir [ I. I F A. grant for him and his beirs to B. for years, or, &c. 
ſhall never an annuity to have to him aſter the death of A. the grantor, 
by NE though A. himſelf could never be charged upon this grant, inaſmuch 
warr.wty, AS it is to be paid after his death, yet, inaſmuch as he binds himſelf 
but where and his heirs, his heir ſhall be charged if he has aſſets, as well as 
en where a man binds himſelf and his heirs by obligation to pay mo- 
the ſame, ney after his death. P. 4 Car. B. Rot. 1413. adjudged, this being 
Co. Litt. moved in arreſt of judgment as I hear, and writ of error brought 


— cited in B. R. upon it. ] 


379.— And per Yelverton J. a warranty, which is ſo granted to commnce 40 years after, binds the 


heir, though the father dies before the commencement of it. Quod fuit conceſſum. Litt. R. 
245, cites it as the caſe of Tewkiy v. Clothworker. Het. 137. cites it as Se C. 


For no man [ 2. But if a man grants an annuity, and charges only the heir 
may charge to pay it, and not himſelf, this is a void grant. Hob. Rep. 174. 


His heir but ; . 
2: »artof in Caſe of Oates v. Frith. ] 


himſelf, and therefore maſt begin with himſ:if, Hob. 130. 8. C,——cited Arg. Show. 359. and 


ſaid, if a man bind bis þeirs io pay a ſum of mæncy, it is void. 


But the law 3. A man ſhall not be charged as heir in action of debt, in 
ee by reſpect of a ſpecial occupancy. 10 Rep. 98. in Seymour's caſe. 

29 Car. 2. cap» 3» . 12. which ſays, that any fate pur outer vie, if no deviſe be, [hall be chargeable in 
the bands of the beir, if it comes to bim by a ſpecial occupancy, as aſſet by deſcent. 
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(B) In what Caſes he ſhall be charged without 
| Aſſets. 


L.. 1 F a man in writ of error againſt the heir, upon a recovery Br. Aﬀets 
by his anceſtor, reverſe the judgment, yet the heir ſhall not Per _ 

be charged of damages without atlets in fee by deſcent. 9 H. poly g 
6.4%} „ | . 

2. A man had re/titution, as heir by ſuit by petition, to land, to 
which the king was intitled, and the ing brought writ of error, and 
the fir/t judgment of the iſſue between the king and him upon the 
petition was reverſed, 5 other iſſue tried for the king ad damnum 
for waſt in the time of We father of the defendant, and in his own 
time to 401, and the king recovered the damages againſt the defen- 
dant, as well for waſt in the time of the father, as in his own time, 
and yet the heir / hing by deſcent from his father; and the 
cias iſſued againſt him generally as heir, 
and he was returned warned, and made default; quod nota, Br. 
Damages, pl. 161. cites 39 Aſſ. 18. - 

3. The heir ſhall be charged in writ of annuity upon grant of his 


| father, if he had aſſets per deſcent in fee by the. ſame anceſtor ; con- 


tra in annuity upon preſcription; for there it cannot appear if he 
has aſſets by the ſame anceſtor; for the commencement of ſuch 
annuity does not appear. Br, Annuity, pl. 45. cites F. N. B. 152. 
4. A. tenant for fe remainder to B. his ſon in tail, A. entered [ 239 ] | 
into a /tatute, and died; the conuſee ſued a ſci. fa. againſt B. the 
heir of A. who was the iſſue in tail. The ſheriff returned him Ravm. 19. 
warned, but he made default, and thereupon the plaintiff had execu- 8. C—Lev. 
tion without any plea pleaded by the heir. Windham J. thought #*: ——o 
at firſt that this return ſhould not bind the heir, the conuſance being at firſt 2 
by A. who was only tenant for life, and ſo the lands in the hands if B. had 
of B. never affected, and that ſuch return in this caſe was all one = —_ 
as to B. as if it had heen againſt a ſtranger. But Twiſden an- © n- 
ſwered, that had A. been * tenant in tail it had been all one, as », Sid. 5. 
had been often adjudged. And afterwards it was adjudged per and 12 
tot. Cur. that B. was bound by this execution; and they agreed &'>vax 
that he has no remedy by ejectment, Aud. Quer. or any other way, ICs 
but againſt the 4 U F he made a falſe return of the ſcire feci. judg- 
Sid. 54. Mich. 13 Car. 2. B. R. Day v. Guildford. ment a- 


5 ainſt the 
anceſtor as tenant in fee, the heir cannot come and ſay that he was only tenant in — Mich. 


1657. B. R. | 

5. In debt againſt the heir upon the bond of the anceſtor, the 
heriff returns that the defendant has lands by deſcent, which are 
really of his own purchaſe. North Ch. J. faid, that if the ſheriffs 
return cannot be traveried, the heir ſhall be relieved in an gjeliment. 
Trin. 29 Car. 2. C. B. 1 Med. 253. Anon 


(B. 2) Heir 
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(B. 2) Heir. Charged in what Caſes and bow. 


Br. Debt, I. UroN damages recovered againſt the father in a real action, 
the heir ſhall not be charged, nor proceſs made againſt 


pl. 236. 


8 moo him, till the executors are returned nihil, and then the heir ſhall be 
the heir charged]; for the land of the father is charged by the judgment, as 


ſhall not be *tis by ſtatute merchant, recognizance, or the like; per Cur. 


"—_— Br. Charge, pl. 51. cites. 7 H. 4. 31. 
his anceſtor but in default of chattels. 


Br. Executors, vl. 124. cites S. C. Fr. Execttion5” 


pl. 28. cites S. C. And ſ½ fee that the heir by aſſets tall be charged uhu recovery againſt his 
- anceſtor, and yet in 2 bend he ſhall nt be charged, wile]; / ond; bunſelf and his h:irs ev rey; contra 


of executors, as appears elſewhere ——>ﬀ— —But by Yavifor contra, abſentibus Brian and Fineux. 
Br. Dett, pl. 237. cites 10 H. 7. 5. > 
2. Heir carnnet be charged by act of his anceſtir without profit to be 
taken by it. Per Fairfax. Br. Preſcription, pl. 78. cites 21 
E. 4. 38. | OT 
3. At common law there was no rem ſt the heir upon 
judgment againſt the father; per Jones J. 3 Bulſ. 320.—And 
from the 18 E. 2. till 7 H. 4. the law did run for current, that the 
heir was not chargeable in delt, if the executor had aſſets. And 
the reaſon why he was then held to be charged, was, becauſe it 
was his own debt, and he is charged as debtor, and the writ 


againſt him is in the debet and the detinet. Per Doderidge J. 


Ibid. 321. 
The ance- 4. In caſe of a recagnizance there are no words to charge the 
for moo heir, being only vult & concedit quod executio fiat de terris & tene- 
2 mentis; and in ſuch caſe he is not charged as a debtor, but as 
cutors, &c. tertenant, but yet not meerly as tertenant, and the rather becauſe 
ma bond he comes in as privy in blood; and in caſe of a judgment againſt 
wr pF the anceſtor, the tertenant may ſay, that the heir hath land by de- 
1007. and it ſcent; the heir comes in as privy to the firſt judgment, and if he 
not being hath land by deſcent he is to be charged before the tertenants, and 
2 he ſhall not have contribution, but againſt the other heirs; but the 


gabe cbs land only which deſcends is ſubject to the judgment againſt the an- 


, ceſtor; per Doderidge J. 3 Bulſ. 321. in caſe of Boyer v. 


Per Roll. . 
Ch. J. the Rivett. | 


heir is not privy to the judgment, nor made ſo by an extent, an the extert is only upon him as terten nts 
and ſo cannot have a writ of error till after execution. Sty. 38, 39. Trin. 23 Car. B. R. White 
v. Thomas. — But where dett i; brought arainſ? the heir, he is charged not as tertenant, but as 
debtor ; for he is bound in the bond; per Duderidge J. 3 Bulf. 321. in caſe of Boyer v. Rivet. 
8. P. Ibid. 322. per Crew Ch. J. . 


[240] 5. In caſe of a warranty if one be vouched as heir within age, 
he ſhall not be charged further than for the land he has by de- 
ſcent; and if he enters into the warranty with a proteſtation, that he 
hath riens per deſcent, and this YR againſt him, that he bath 
land by deſcent, he ſhall recover of this only in value, and of no 
_ Per Doderidge J. 3 Bull. 321. in caſe of Boyer v. 

wet. 1 


6. Debt was brought againſt one as heir, for eſcape of a priſoner 


ſuffered by his father, of one in cuſtody upon a condemnation; — 
| the 


cir, 249 


the court held that it did not lie without eſpecialty charging the heir 
by expreſs words, and no law nor ſtatute charges the heir for the 
tort or treſpaſs of his father. D. 271. pl. 25. Anon. 

7. Ner does ſuch action lie againit the heir, though the anceſtor 
was condemned in debt uhen cbigation in his life, and died before exe- 


: cution, but the land which he tad ſhall be extended by elegit, upon 
. a ſcire facias brought againſt him as tertenant of the land liable to 
1 the execution. D. 271. a. pl. 25. Hill. 10 Eliz. Anon. 5 | 
YL 8. If an heit who bas nothing by deſcent promiſes to pay a ebt, an 4 Le. 6. pl. 
action on the caſe will not lie againſt him upon ſuch promiſe. 23. S. R. 
— 5 1 - : but cites 
12 5 | 3 Le. 67. H. 19 Eliz. B. R. Hodgſon v. Maynard. NI. 36 f 
8 2 "liz. B. R. A promiſe by the heir to pay a debt, if the plaintiff will forbear his ſuit for a time, 
4 pi is no conſideration ; becauſe the heir is nt lle t any debt without ſpecialty, Mich. 2 Ja. B. R. 
c. Yelv. 56. in caſe of Fiſh v. Richardſon. | 
Hit where the father wagWebtced to J. S. and made a fraudulent derd of gift of his gods to Ii; 
| n; and the ſon, upn diſcyur f the frgudiulent deed, promiſed . S. that, upon conſideration he would de 
* liver up the band to him, and mit him an arguittence and diſcharge of the debt, he world pay lim. 
1 J. S. brought an action; and though it was objected in arreſt of judgment, that it did not appear 
| that the ſon was liable, either as heir or executor, or agminittrator, or executor de ſon tort, and 
ſo the delivery of the bg he making the acquittMce no good conſideration ; yet it was re- 
n ſolved to be good, and ild be mr-d d that ſe was liable, or at leaſt tber the acquittance was 
d mad: to the party who was li N; for he promiſed to diſcharge the debt, and that ſhall be intended te 
be to the party who was liable to the payment, or otherwiſe it would be no diſcharge. 1 Sid. 
8 31. pl. g. Hill. 12 & 13 Car. 2. Anon. | 
| 
it g. 3 N. & AA. cap. 14. f. 5. Enacts that where any heir at 
it 2 law ſhall be liable to pay the debt of his anceſtor, in regard of any 
. 8 lands or tenements deſcending to him, and ſhall alien the fame before 
| any action brought; ſuch heir at law ſball be anſwerable for ſuch 
* 5 debt, in an action of debt, to the value of the land by him aliened; in 
— which caſes all creditors ſball be preferred, as in actions againſt exs- 
as | cutors; and ſuch execution ſhall be taken out upon any judgment ob- 
ſe tained againſt ſuch heir, to the value of the land, as if the ſame were 
* ow his own — e that the lands, bona fide aliened before the action 
e- | brought, ſhall not be liable. | 
he 10. Where it is ſaid that a decree is equal to a judgment, or to 
ad be paid next thereto, this muſt be intended only out of the perſonal 
he ; eſtate; for a decree for a debt does not bind the real eſtate, but as 
n- only in perſanam not in rem; and the remedy upon a decree to affect 
v. the land, is only a contempt, whereupon the party proceeds to a 
ſequeſtration, and if the defendant die, the real eftate will not be 
a aftzeted in the heir's hands. 2 Wms's Rep. (621.) Trin. 1721. 
„ by Tie maſter of the Rolls. Bligh v. Lord Darnley. 
hay | II. Morigagor died, and after his death, part of his eflate Was Pu where 
ſettled by a private act of jo "ament, in truſtees as a fund to pay all no fund 
his debts. Afterwards his I.. diſpoſed of the fund. By this he was (nero the 
ge, 3 anſwerable for the debts, and therefore his perſonal eſtate liable to payment of 
Je- his father”s debts, Cited per Cur. 2 Wms's Rep. 596. Hill. 1731. debts, as 
he as Sir John Napier's caſe. 3 _ — 
| nant for life 
ath made a mortgage by virtue of a power, and upon an aſſignment thereof, his heir, being the next 
no ; in remainder in,“ tail, covenanted to pay the money, and the father died, and then the fon died; he 
v. in the next remainder ſhall not charge the ſon's perſonal eſtate with payment, in eaſe of the real, 


becauſe the land was the original debtor, and muſt continue ſo, there being nothing ſubſtituted in 
| its place, as in Sir Joiuix NArisk's caſe there Was. 2 Wins's Rep. 596. Hill. 1731. Evelyn 
ner v. Evelyn, . 


wot- | | | *[241] 
the | . 12, By 


tf 


24r 1: Deir, 


Ret the re- 12. By marriage articles 400 l. was to be veſted in A. and B. in 
e eee truſt, but neither of them to be anſtverable for the other ; B. received 
the lord The whole, and gave a receipt ſor it, and by writing under his hand and 
cnancel- feal declared that A. had received none of it. B. dies inteſtate 
_- i, Without ever placing out the 400// The maſter of the rolls de- 
the point, Creed this a ſpecialty- debt, but to affect the executor only, and 
whether not the heir, he not being bound, nor the declaration under hand 
= 1M and ſeal extending to him: this caſe came on afterwards before the 
dound by lord chancellor, who ſaid, that this without doubt ought to be 
this ſpeci- conſidered as a debt by ſpecialty, and fo aftirmed the decree. 
ane o Cafes in Chanc. in Lord Talbot's time, 109, 110. Trin. 1735. 


ſcems im. - 
gerfect. Giitord v. Manley. 


2 (C) In what Caſes the Judęmei ſhall be General 


(F) rr 16. or Special of Land deſcended. [by Reaſon of 
Felſe Pleaarmg, Gc.] 


[I. IN an action of debt againſt an heir, 1t the defendant can- 


Pf. C. 440. 
— fea Vo felſes the action, and fhews the certainty of the aſſets, which he 
5 2 has by deſcent; neither his body nor any of his goods, nor any 


of his other lands ſhall be chargeable to the debt, but only this 
land which he has by deſcent. For the judgment ſhall be to re- 
cover the debt to be levied of the lands deſcended. 21 E. 3. 10. 
40 E. 3. 15. D. 3. and 4 Ma. 45 80. 23 El. 373. 14. Old 
book of entries 172. Debt in heir. D. 23 El. 373. 14. ] 
So, thouzh {2+ In an action of debt againſt an heir, if the defendant pleads 
the debt be riens per deſcent, and this ig found againſt him, the judgment ſhall 
wont K. , de general, viz. to recover the debt, and not ſpecial, to be levied 
Sed Je Of the lands deſcended for his falſe plea. D. 3. and 4. Ma. 149, 


ſcended of 80. 18 Eliz. 344. I. 21 E. 3. 9. b. 10. Adjudged 3 Ma. Brook. 
evyr fo Aſſets per Diſcent 3.] | 


mall value, 


and though in ſuch caſe it was held 34 H. 6. 22. that nothing ſhould be put in execution but the 


En deſcended, yet was adjudged contrary. 3 M. 1. Br. Aſſets per Deſcent, pl. 5. SES 
Ibid. pt. 13. cites 40 E. 3. 19. and pl. 15. Cites 21 E. 3. 9. that it is the ſame in formeden. | 
It a debt be reover rd againſt the ance/?r, who dies, and the plaintiff ſues ſcire facts upon the judg- 
ment againſt the heir, who pleads riens per deſcent, and it is found that he has two acres, yet 
zudgment ſhall be given but only for the land winch he has by deſcent; for he is charged as terie- 
nant and not as heir. Poph. 153. Bowyer v. Rivet. 3 Bull. 317. S. C. Hut where deat 
i brows ht againſs the beir, he is charged as dibtor ard not as tertenant ; for he is bound in the bond; per 


— 


Doder dge J. 3 Bulſ. 221. in S. C. 


In debe on bond againſt B. as heir of A.— B. pleaded rien per diſcent in fer ſimplꝭ; plaintiff re- 


plied that he had by deſcent in fee divers lands in ſuch a county. The jury found that he had di- 
wr; lard: in fee oy dient; whereupon a general judgment was given againſt B. It was moved that 
the judgment was erroneous; for that the plea ard vera F were uncertain, by not ſhewing what 
lands. But curia contra, and diſtinguiſhed this from the caſe of ſuch finding in the caſe of an 
ex2cutor defendant not ſhewing the value of the aſſets found, according to the 40 E. 3. 15- 
For there he ought to recover according to the aſſets found, but here judgment general ſhall be 
given for his falie plea, and fo the quantity of the affets is not material. Roll. R. 234. Mich. 13 
Jac. B. R. Evett v. Sutcliffe. Upon a mation for a new trial, Twiſden ſaid, that in his 
practice, where the heir pleaded ſuch plea to an action of debt upon a bond of his anceſtor, and 
the plauuiff knew that the defen tart bad leuied a fine, and it wwas produced at the trial ; but becauſe 
they had not a ded ts lead ts the ſcs, it was urged that the uſe was to the conuſor and his heirs, and 
f the heir in by deſcent, upon which there was a verdict againſt him, and it being a juſt and due 
debt, they could never after get a ur. trial. Mich. 21 Car. 2. 1669. E. R. 1 Mod. 2. pl. 9. 


[3- In 


Heir, 
3. In an action of debt againit an heir, if the defendant can- 
fi ſſes the action, but does not fhew the certainty of the aſſets which he 
has, the judgment ſhall! be general againit him to recover the debt; 
ecauſe the action is in the debet, and it ſhi] be preſumed that he 
has aſſots. 1. Pt. G. Contra D. 3 and 4 
Ma. 149. S0. two precedents to the contrary. ] | 
[4. So, if judgment be given againſt an heir by #7 ſum infor- pan. 184. 
matus, the judgment ſhall be general for the cauſe atoreſaid. D. Contra in 
** | * A Ae ON 
18 Eliz. 344. 1. Pl. C. 440.) wig pe 
Rivet. 3 Bulſ. 320. per Jones J. contra in S. C.— Upon ſuch plea his body hal nor be 
in execution; for it is not his debt, though the writ be in the debet and detinet, for there is no 
other form. D. Br. pl. 62. marg. cites Mr. Maſon's R ports. 41 Eliz. 


[5. So, if judgment given againſt an heir by nib] dicit, the a 
judgment ſhall be general for the cauſe aforeſaid. D. 5 El. 225. *Fol.7I. 
8. 34. Trewiniard's cate, Com. 440. Davis v. Pepis. Dy. Cn, 
18 Eliz. 344. S. 1. * Henningham's caſe. Contra D. 6 & 7 E. ©. P. 33 f. pl. 
81. % 6 110 R. Sanderſon v. Aſhurſt. Dubitatur 1.— And 
by the court, and divi MH among themſelves.) 8 


being a- 
warded by cap. ad ſcitiſiſuciendum, error was aſſigned tam in redditione judicii, quam in rede 


Ig litione 
executionis, and took a difference, that where the heir pleads a fag plva, there his body and all his 
lands are liable as if for his own debt. But if he be condemned by d, fault or acmb̊,]e does the acti91y 
that the execution ſhall be only of the lands deſcended, ſed non allocatur; for by not ſhew ing how 
much he hath by deſcent, he loſes the benefit which the Jaw gives him, and atlets ſhall be in- 
tended, and judgment affirmed niſi; per Gawdy and Clench J. Popham and Fenner being ab- 
tent. Cro. E. 692, Barker v. Bourn. Mo. 522. Hill. 41 Eliz. S. C. 


(6. If the profits deſcended from the death 7 the anceſtor to the day 
of the writ amount to ſufficient to ſatisfy, and the plaintiff will thew 
this to the court in an action of debt againſt an heir, and the de- 
fendant cannot deny it, the plaintiff ſhall have a general judgment 
and execution preſently, D. 18 El. 344. I. ] | 
[7. In a writ of annuity, if the plaintiff counts for arrearages, S. C. cited 
&c. againſt an heir upon a grant of his anceſtor, if the defendant 2%: 22 
| in Cale ot 
pleads non et fattum of his anceſtor, and this is found againſt him, grandling 
he may have a ſpecial judgment for the damages aud errearages of . Milbank. 
the land deſcended, and this is no error. For this is in cate of wa e 
annuity, which is always executory afterwards for arrearages, which court held 
ſhall afterwards incur, and this is at the election of the plaintifF uit that the de- 
the leaſt; for by this he ſhall have * all the land deſcended in execution; 5 | 
whereas upon a general judgment he ſhall have only the moiety of his father's 
all his land in execution, and alſo this is for the advantage of the was 2: a 
heir, and therefore cannot be aſſigned for error. Mich. & Hill. JA Ju 
n DS 
IT Car. B. R. per Curiam in a writ of error. Franke v. Stukeley. e. 


——Intratur Hill. 10 Car. Rot. 990.] But thouz't 

| it ſhonid be 
| falſe, yet being charged in reſpect of his anceſtor's deed, the land of his anceſtor only ſhall be 
taken in execution: for that is the cauſe of the charge. Cro. C. 435. Hill. 11 Car. B. R. { ſzems 
lobes. C. by the name of) Clothworthy v. Clothworthy. 


[8. In an action of debt againſt an heir, if he pleads riens per Sti, 237% 
d ſcent, and this is found for the plaintiff, if a judgment be given 
upon it, that the plaintiff recoer the debt, damages and coſts of the 
land deſcended, & quia neſcitur, what land is deſcended, à writ is 
Vorl., WW awarded 


242 


7 Mod. 44 
per Holt 
Ch. J. in 
delivering 
the opimon 
ofthe court, 
iu the cate 
of Smith v. 
Angell 


In debt a- 
Fainſt heir, 
who has 
T /457 in fee 


2 2 eſa: 


tail, he may 


plead 77. u. 
by dj. 
generally. 
= 287. 
cellow v. 
Rowden. 
— 7", 


129. S. C. 
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— 
* £1.» 


D. 124. 2. 
pl. 38. (bis) 
S. C's 


3 Le. 64» 
70. S. R. 


 Guter dari, 


Heir. 


awarded to inquire what land deſcended, this judgment is errones 
ous ; for by the law the judgment ought to be general, which 
cannot be altered without the aticnt of the plaintiff, and here 789 
aſſent appears in this calc, 'Tr. 1651. Adjudged per Curiam 
in a writ of error upon a judgment in B. and it was reverſcd 
accordinzly. Alien v. Holden. Iitratur Paſch. 1650. Rot. 
$47-] | : : 

[9. So in action of debt againſt an heir, if he pleads ries per 
deſcent, and this is found by a jury againſt him, and further found, 
that he has fjucn certain land by deicent, and thereupon Judgment 
is * given, that the plaintiſf recover his debt, damages and ceſis of the 
land dejcended; this is an erroneous judgment, becauſe 1t is not 
. to the lau the which c not be altered without 
the aſſent of the plaintiff: alſo it ſeems Rt the jury, upon this 


4 


ſuc, cannet igiuire what was the aſſets. Paſch. 1652. Adjudged 


in writ of error upon ſuch judgment in B. and the judgment re- 
verſed accordingly. Snelgrave v. Boſyi -Intratur M. 1651. 


= 


Rot. 200. 


— 
7 


10. In formedon, the tenant pleaded a decd and aſſets deſcended, 


and the demandant pleaded riens per deſcent, and *twas found that 
the demandant had land by deſcent; the demaridant ſhall be barred 


of all by his Falſe plea, though the laud deſcended be not of the full 


value of the land in d1mand; per Wilby, Hill, and Shard. Quære 
Woe. Br. Barre, pl. 19. 3. 9 

II. If the heir be condemned in ang plea tuhatſeever, or by default, 
or without plea by any way whatſoever, it is the practice, that the 
plaintiff have execution of the body of the heir or of his goods, or 
elegit of all his lands whatſoever, unleſs he confeſſes the debt, and 
ſhews the certainty of the land d:ſcended. Pl. C. 440. b. by the re- 
porter, in cafe of Davye v. Pepys. | | 

12. It ſcems that there is a diverſity between the cafe of as: 
executor and that of an heir; for if executor in debt pleads riens 
enter mains, or not the deed of the teſtator ar the like, and it is 
found againſt him, nothing ſhall be put in execution but the goods 
of the deceaſed; becauſe it is not the debt of the executor, but of 
the teſtator, and fo is charged en auter droit, and has the geeds en 
But the heir when he denies aflets, and it is found 
againſt him, or when he denies not aſſets, but pleads other matter, 
#1 which it is co:tained that he has affets, the ſaid debt of the an- 
ceftor becomes the proper delt of the heir in reſpect of the aſjets which 
he has in his own eight; and fo the property, which he has in his 
own right of the land, makes the debt his proper debt, and for that 
reaſon the writ ſhall be in the debet and detinet, Pl. C. 440. b. 
441. by the reporter in cafe of Davye v. Pepys. =: 

13. A. deviſed to his wife, till B. his ſen aud heir ſhould be 24, 
and i, B. died before without heir of his body, then the land to re- 
main over to his daughter. In debt agaiutt B. as heir of A. he 
pleaded riens per deſcent but the third part of the manor of D.— B. 
was above 24. It was held by Dyer and Manwood, that here was 
no eſtate tail, but that the fee deſcended and remained in B. unle!s 
he had died under 24, and then the entail would have veſted "_ 

S 
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the remainder over. And therefore a gencral judgment ſhould be 
given againſt him as of his own debt, and that an elegit ſhould go 
of a moiety of all his lands, and a copids alſo, But Manwood con- 
ceived, that if a general judgment be given againſt the heir by de- 
fault, a capias lies not, though it lies in cale of a falſe plea, But 
Dyer e contra. 2 Le. 11. Hill. 20 Eliz. C. B. Hinde v. Lyon. 

14. Debt upon a bond againſt the defendant as brother and heir S. c. cited 
4 J. S. who pleaded re per deſcent from his ſaid brother. It was by Holt Ch, 
found that F. S. was ſeifed in fee and had iſſue and died ſeiſed, and _ 
the iſſue died without iſſuc, whereby the lands deſcended to the de- of Ker 
fendant as heir to the fon of his brather, It was adjudged for the Low v. 
defendant ; for though he is chargeable as heir upon this bond, yet WE RNs | 
he is but a collateral heir, and it ouzht to l ſpecially declared, and animes that 
the iſlue ought to be jd accordingly ; but upon this iſſue it is cate from 
found againſt the plaintiff; for the defendant has nothing @s imme F 
diate heir ts his brother, but by deſcent from the fon of his brother; fer that in 
and to charge him, he ought to have declared ſpecially. Cro. C. this, the 


. [2 v8 Lind was | 
151. Hill. 4 Car. <>» V. FS: al lets in the 
eldeſt fon, whereas in e of KeLLow v. ROW EN, the eſtate of the nephew was not 


15. In debt againſt the heir upon 1 bond, he confeſſed, that he had 244 | 
a dry reverſion, but nothing more; the plaintiff ſaid, that he had 
afſets ultra, upon which they were at i, and afterwards the 
plaintiff waved the iſſur, and prayed judgment of the rever/tn, quando 
acciderit, which was granted by the court. Roll. R. 57. pl. 34. 

Trin. 12 Jac. B. R. Anon. | | 

16. Father is tenant for life or in tail, and acknowledges a 874.54. S. c. 

ſtatute and dies. Sci. Fac. is ſued againſt the heir, who is returned —Mo. 169. 

4 55 3 . . ir W'm. 
warned, but made * defaut, and to judgment againſt him; he is Hy. 
without remedy. Lev. 41. Trin. 13 Car. 2. B. R. Day v. cafe. 
Guildford, | | 

17. Debt on bend againſt an heir, he pleads payment by his an- 
ceſtor, judgment general was given and afarmed per 3 J. againtt 
I. Show. 78. Mich. 1 W. & M. Brandling v. Milbank. 

18. Sci. Fa. againſt the heir, on a judgment againſt the ance/icr 3 Comb. 152. 
if he plead a falſe plea to the (ci. fa, and *tis found againſt him, ene 
the judgment ſhall be of the lands deſcended, becauſe execution ze |, 
muſt be upon the judgment againſt the anceſtor, Carth. 93. 3 Bult. zat. 
Mich. 1 W. & M. B. R. Erandling v. Milbank. e, corny 


22. Jo 


Fitzh. Executiog. 162. 


19. A. ſeiſed in fee, ebliges himſelf and his heirs by bond to pay 


ſo much money, &c. and then makes a leaſe fir years, and dies, 


whereby the reverſian in fee deſcends to the heir. Holt Ch. J. in 
delivering the opinion of the court ſaid, that in debt againſt the 


heir, he could not p/-ad this leaſe for years in bar of execution, but 


might without danger confeſs aſjets, without taking notice of the teri 


for years, 7 Mod. 40, 41, 42. Trin. 1 Annæ. B. R. Smith v. 


Angell. 
20. Aud in the caſe above, the heir pleaded further 4 decree in 
| | Uz | Ghancery 


*% 
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Chancery for dewer te his anceſtor's widow of a third part of the 
premiſſes for her life, and ſo prayed judgment, whether he as ſon 
and heir ought to be charged beſide the reverſion of the term 


aforeſaid, (for years) and of the third part, whereof the wife was 


® x Salk. 
355-S.C. 


endowed, when they ſhould (* reſpectively) happen. Holt Ch. J. 
in delivering the opinion of the court, held, that the dower was 
ill pleaded, in not ſaying, that it was by metes and bounds, nor that 
the Ld. Chancellor did endow her, nor has he any thing to do, as 


. to aſſigning dower, though in caſe of lands held of the king in 


* O . x . o 
chivalry, he might, during ſuch tenure, have done it, And that 


the decree veſted no legal intereſt in her, though the heir might 
do it in purſuance of a decree, and when he does, ſhe is in by his 
aſſignment, and not by the decree. So chat, by its not being a 
title veſted, he has confeſſed aſſets, by ett forth only a reverſion, 
depending on a freehold, without ſhewing that there was any freehold. 
And if the aſſignment of dower were good pro tanto, yet here are 


two thirds whereof ſhe was not « 5 ls is only charged 


with an eſtate for years, and that is en charge him with a 
general judgment. 7 Mod. 40 to 44. Smith v. Angell. 

21. Aud he ſaid, that it is t in the power of the court to give a 
ſpecial judgment in this caſe, if the plaintiff does net deſire it; for it 
would be erroneous, and cited 2 Roll. Ab. 71, that if it be by con- 


lent, they may give a ſpecial judgment. But he aſked, how they 


could do ſo here? For if it be upon the confeſſion, we mult allow the 


plea good, viz. that it is a reverſion expectant upon an eſtate for 


x Salk, 
355 S. . 
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life, when it does appear that it is not ſo. And for this falſe plea 
in bar of the plaintiff's execution appearing to the court, viz. 
that there never was ſuch an eſtate for life in being, and which is of 


the ſame effect as if a verdict had found it, ſo the plaintiff had a 


general judgment. 7 Mod. 40 to 44. Smith v. Angell. 

22. If the heir confeſſes aſſets by deſcent in A. and B. beſides which 
he has no more, and iflue is taken, that he has more.—If more 
aſſets are found, there ſhall be general judgment; per Holt Ch. J. 
in delivering the opinion of the court. 7 Mod. 44. Trin. 1 Annz, 
in caſe of Smith v. Angel.—and he cited 2 Le.—Vid. ſupra, 
Hinde v. Lyon. | | 

23. In ſuits againſt heirs, the law of England imitates the civil 
law, where an heir, being ſued by a bond creditor, is ſued for his 
own debt in the debet and detinet, and is, prima facie, ſuppoſed 
to have aſſets, but that he may diſcharge himſelf by ſaying, that at 
the time of the writ brought, he had no aflets, or it he has aſſets 
deſcended, may ſhew thoſe aſſets, of which the plaintiff may if he 
pleaſes take judgment; and that in caſe the heir had a/tened before 
action brought, though at law there was no remedy againſt him, yet 
he 1vas reſponſible in equity for the value of the land aliened; but 
iow he is liable at law, by the 4 W. & M. 14. per Ld. Mac- 
clesfheid, Wms's Rep. 777. Hill. 1721. in cale of Coleman v. 
Winch. 
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$99 5 What Heir, r who as Heir ſhall be charged, 
and How. ; 


= II a man, ſciſed of lands in gavell ind, binds himſelf and his , if a man 


a . . Es 8 bind lum- 
heirs by obligation, and dies; debt mall be maintainable WS 


againſt all the three ſons ; for the heir is not chargeable, unleſs he heir in an 


hath lands by deſcent. Co. Litt. 376. b. (i.) obligation, 
| Sm and leaves 
md at common lat, and land in gave!tind, the creditors muſt fue all the heirs ; and fo if one be heir 
of the part of the father, and another of the part of the mother, and both have jand by deicent, he 
ſhall have ſeveral actions, and caccution /bull ceaſe, till he can take it againſt both, Hob. 25. cites 
11 E. z. F. Debt. 7. and 11 H. 7. 12. | 


2. A. ſeiſed in fee, 8 iſſue tos ſons, and bound himſelf and his 
heirs in a bond, and died ſeiſed of aſſets, and the elde/? jon entered 
and died without iſſue, and the younger ſon entered; he ſhall be 
charged by theſe aſl on and heir of his father, though there 
was a mediate deſu e eldeſt. And the fame law of grand- 
father, father and ſon. D. 368. pl. 46. Patch. 22 Eliz. Anon. 

3. So of grandfather and two daughters, who have each a jon, it 
the grandfather is bound for him and his heirs, and dies ſciſed of 
aſſets, and the daughters enter and die without mating partition, the 
ſons enter they ſhall be charged. And by Littleton, they ſhall be 
in as one heir, &c. D. 368. pl. 46. Anon. | 

4. All manner of heirs ſhall be charged on obligation of the Net. 234 
father; heirs of the part if the father, and of the mather, heirs in TI de. 
gavelkind, borough engliſh, and all heirs immediate or mediate, 
Jo. 88. per Jones and Doderidge J. in caſe of Bowyer v. 
Rivit. | | 

5. It was ſaid by the court, that debt lies again the heir of an 
heir, upon an obligation of the anceſtor, who obliges himſelf and 
his heirs, unto the tenth degree. Noy. 56. Dennye's caſe.— And 
cy Dyer 344. that debt lies againſt the executor of an 

cir, 

6. By 29 Car. 2. cap. 3. 7. It is provided, that ns Heir, that 
Hall be chargeable by reaſon of any eſtate or truſt made aſſets by la tu, 
Hall, by reaſon ef any plea, confeſſion of the action, or ſufferin 
judgment by nient dedire, or other matter, be chargeable to pay the 
condemnation out of his own eftate; but execution fall be ſned of 
the whole eftate ſo made aſſets, in whaſe hands foever it all come 
after the writ purchaſed, in the ſame manner, as by the comm:n law 
where, the heir pleading a true plea, judgment is prayed again bim 
thereupon. 2 | 

7. If one binds himſelf and his heirs, the heir's lands are charge- 
able as he is tertenant, and not as heir; per Holt Ch. J. 12 Mod, 
404. Trin. 12 W. 3. B. R. Anon. | | 
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(D) Execution, [ of bat.] 


.. I the judgment in action of debt againſt an heir be general, 
$3. cites upon riens per dejcent pleaded, and this Bund againſt him, or 
+7; wig by confe/ſun, without ſhewing what aſſets he had, or upon non ſum 
P.z.E Y eee or ni hid aicit, the execution may be general alſo, as to 


Ret. 5 have execution of the moiety of all his land, Kc. Ma. 
Scilicet, 
quo. IT 49- 80.) 
predidus querens recuparet detitum de terr. & tenement, que fuerun 7 prædia' ante— 
ceffor! in fee MA fimp!: Ci dempon e mortis ſu in manibus defeng' vista Bu this was 
. pen ſuch f lea the plaintiff (hall not have Ca. Sa. inaſmr ach as it is not the 
bei r's proper de t; nor el-git of other lands, than of / ff egy in fo: i, &c. and ſo the 
er ul be pci in this cate ; by the Opinion of all hs Ji c C. =D. "v4 pl. 62. Luſon's 


Cait.——* Orig. (de). 


Carth. 245- T2. But if in an a of debt brought againſt an heir the de- 
3 fendant acenowiedges the action, and je S-rtainty of 77 aſſets, 
and upon this judgment is given to rec ve debt, to be I:vied 5 f 
the aſſets deſcended; there the plaintiff ſhall have a writ of execution 
to lety 21 of ail the land deſcended, and not to have a moiety, as 
upon an elegit. D. 3 & 4 Ma. 149. 80.] 
— 13. So it ſeems if in an action of debt againſt an heir judgment 
Fol. 72. general be given upon riens per deſcent pleaded, nihil dicit, 5165 
Ls fron without Helo ing aſcts, or upon non ſum informatus, though the 
Upon a plaintiff may have EXECUL on by an elegit of the moiety of all his 
dy land * yet it ſeems that Gar at his election, ſurmiſe that he had 


I” heir, 


the pl init uch land by deſcent, nd to have execution of all this land. 


, to For otherwiſe, if the pla ao ſha!l not have this election, but is 
—— put to his elegit general, then he ſhall have but a moiety in exccu- 
1 tion, and wag Adventure the heir has not any other land beſides the 
execution, . Vide for this D. 3 & 4 Ma. 149. 1 
©or : n clegit 
of all his land; per Tones J. Poph. 153. in caſe of Bowyer v. Rover. | 
Rir. 0 rdler ſaid, that he had {cen ſev ral caſes in B. R. we „ upon f. ver, oy 25 « ſpecial 
ui u, and that he had the numb-r-rolls of n which he 4 3 uſed. And in ſome caſes 
cha ſpecial ex ecu 20 may be very advanmizeous: for then ſuch lirds were chars: abl: from is 
teſſe of the ©1gnal; whereas on a general hne, they might be liened before execution. 2 Show. 
174. Anon. 1 Mod. 253. Anon contra. 

Carth. 248. GRRE v. OLIVER. S. P. by which a judgment obtained on the bond of the anceſtor, 
en thie heir's Peas: Ng rien; fer d dent præte, the lands in queition, took preference of a judgment 
gener 1 obtained prior on a writ filed after. 

Where the heir is to be charged upon ju gment 2 id ag. inſ the . ther, in ſuch caſe, though he 
2 vient d:ſcerty and i: i; frund again Him, yet no more ſhall be given in execution, but the 

ty of the ride in the hands of the hede: which were his father's at the time of the judgment 
or before; for the heir was cared, not as heir, but as tertenun;, and no action of debt lics agauuſt 
the heir on wg ment againſt the father, but a Sci Fa. only; * ed Jo. 88. Bowyer v. Rivit. 
3 Zulſ. 317 to 322. 8. C. — Poph. 153. 8. C.——Palmer 419. Paſch. 1 Car. 

B. R. S. C. e | 


And. 28. 4. In delt by Ts 8. and W. R. againſt B. as heir, B. pleaded 
pl- . riens per deſcent, and it was found in the county of Suflex, that he 


87 . had aſſets in the cinſ ue ports, [* and hewed where. ] And judgment 


b Ha- Was given of a moiety of his lands, as well theſe by deſcent as by 


- ali pure 7 ſe. 3 Le. 2. pl. 7. Trin. 3 & 4 P. & M. Hecks v. 
Id 1. ” - ; f 
and farsl Lirrel. 

that judgment general was grven againſt the defendant, and the plain Gall have Severe al (1. : 
| 0 


0 


| | „ 
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| | 1 
tn have execution Abe mrietis of the fands of the defendant genmeiv, and wo ei , at f dem 4 
ſcended to him; M heieof the one writ in the Cinque ports, and mother writ in Common courſe, ha p f 
the COUNnty where, &c. But the * üntiffs were compelled in the ft place tee have a certiorai te i] 
remove the tame records into Chancery, and thence by mittimus to the conſtable of Dover to make 4 
eecution of this judgment. 3 
| | | 4 
15 5. There is a difference where the heir is charged by warranty of [ 247 ] 3 
Yr his father, and where by olltgatian; for where he was charged upon 174 
* warranty of his father, and he pleaded rens per diſcent, and found i 
as againſt him, viz. that he has Dy deſcent, but not aitets, or {uf- 4 
a. ficient]; in this caſe execution ſhall be of the lands by deſcent 1 
only; but otherwiſe in the cate of the obligation; per Jones and 4 
e- Doderidge J. and it was not contradicted by the other juſtices. 
5 Jo. 87, 88. Hill. 1 Car. B. R. in caſe of Bowyer v. Rivit. 
2 7 — . ' 8 4 5 
3 6. In a warrantià gharte againſt the heir he pleaded riens per 59 in dt 1 
n's deſcent NC. In this F tie plaintiff ſhall recover pro loca tem- agginſt the ' 
re Re in Mary Shinley's cat : : heir, if he 7 
pore, 8 Rep. 134. in Mary Shipley's cafe, ee * 
le- per diſcent, the plaintiff may have judgment inrediatery, and joi. fu. when at d tend. Tod. i 
ti, by | 
27 & 
4 = BS . * . ; 1 - 
on (D. 2) Execution. Priority. Who ſhall have it. 
| as 8 FR . - 
1. Brought debt againſt the heir on a hond of his anceſtor, 
ont - * pending which action B. brought debt againſt the ſame 
22 heir upon 2nother obligation of his ancettor. B. got Judgment firf?, 
the and then A. had judgment; North Ch. J. held it very clear, that B. 
his who got the firſt judgment, ſhould be firſt ſatisfied. For that the 
had land was not bound 'till the judgment given. Trin. 29 Car. 2. 
nd, C. B. 1 Mod. 253. Anon. 
t is 2. But if the heir, after the firſt action brought, had aened the | 
cu- land, which he had by deſcent, and B. the plaintiff in the ſ:cond «4 
tne action commenced, after ſuch alienation had obtained judgment, 1 
and then A. had obtained judgment likewiſe, in ſuch cafe A. ſhould 
be firſt tatisfied, and B. not at all; ber North Ch. J. Trin. 29 Car. 2. | 
* 1 . 
bd C. B. 1 Mod. 253. Anon. 
caſes | 
m e | 
OW. * 
(E) bo, at Common Law. 
eſtor, d 
ment 


gh he 


1. BY the common law, befere and at the conqueſt, the children, 12 Mod. = | 


5 . . . 3 . }; 
both male and female inherited alike, and the ute whether AS, | 


it the real, or perſonal, deſcended to all equally; per Holt Ch. J. cites Seld. pes. 50. | 
2 Fadm. 134. Lamb. Sax. Laws 36. fo. 167. In the reign of H. 1. per Holt ö 
Rivit. Females began to be excluded, and the males inherited equally the - a | 
Car. ſocage-land. Glanvil. 7. cap. 3. At that time the land deſcended © | 
ta the father, if the fon died without iſſue. Lamb. 202, 203. | 

aded .. L. 41. 1. c. 70. And yet about this time, or in the time of | 
at he H. 2. the father and mother began to be excluded as to the real Wet | 
ment _ but not as to the perſonal. 1 Salk. 25 t. Blackboraugh v. | 


as by 


£S * 


2. A. ſeiſed in fee of 2 houſes, had three brothers B. C. and D. 


and deviſed his houſe in po{/etfion of F. S. ta his three brothers, among | 
"faith | U them | 
« T 
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them, and his howſe in B's poſeſſion to B. and he to pay 8 I. to R. Ii. 
uch de- to find him ſchooling, and elle to remain to the * houſe, provided 


11 Aud : 
1 2 that the houſes be not fold, but go to the next of the name and blood 


of the prin- that are mates (if it =_— be). A. dies, living B. C. and D. and 
cipal heirof then B. dies without iſſue. C. enters and dies leaving iſſue a fon, 


the houſe ; 1 | >. i 
ver Hobart, The queſtion was, whether the ſon of C. or D. ſhould have the 


Ch. ]. houſe? And upon debate of this matter, Mounſon, Manwood, and 
Hob. 33. Dyer thought, that the ſon of C. ſhould have the remainder to 


him and the heirs male of his body, the remainder to D. in like 
manner, and the one to ſucceed the other according to the courſe 
of the common law. But Harper e contra. D. 333. pl. 29. 
Paſch, 16 Eliz. Chapman's caſe, | | 


248] (E. 2) Who, in the Right Line Macending, or De- 


See (E. 3) ſcendin go: 
— See De- 
cent. 


I. IT is a maxim in the law of 32 inheritance can- 
not lineally aſcend; per Hale Ch. J. VEnc. 415. 

2. If a man purchaſe land in fee ſimple, and dies without iſſue, 
in the fiſt degree tne law reſpects dignity of ſex, and not proxi- 
mity, and therefore the remote heir of the part of the father ſhall 
have it before the near heir of the part of the mother. But in any 
degree paramount the fir/t, the law reſpects not, and therefore the 
near heir by the grandmother, on the part of the father, ſhall have 
it before the remote heir of the grandfather on the part of the 
father, Bacon's Elements 3. | 


See De- (E. 2) Who, in the Collateral Line. 
Icent. N . 
I, TH RE E ſorts of perſons cannot have heirs in tranſverſal: 
linea, but in rea linea, viz. 1ſt, a baſtard, 2dly, a per- 
ſon attainted, 3dly, an alien. Arg. Godb. 275. in Godfrey v. 
Dixon's caſe. | | 
2. Children inherit their anceſtors without limit in the right 
er line, and are not inherited by them. But in the collateral 
ines of uncle and nephew, the uncle as well inherits the nephew as 
the nephew the uncle. Vaugh. 244. in caſe of Harriſon v. 
Burwell. 


Ser Pe- 4 (E. 4) Who, in Caſe of a Purcha/or. 


ſcent. 


See (N). I. FF os gu has iſſue a ſon and dies, and the ſon enters, and 
e. dies without iſſue, and without heir of the part of the father; 


* the heir of the part of his father's mother ſhall have the land by de- 


of the King ſcent, but the heir of the part of the mother of ſuch iſſue ſhall 
| | not 


1 


P we ac SS 
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not inherit. Agreed Pl. C. 446. in caſe of Clere v. Brook and v. Boraſton 


Cobham, _——cites * 12 E. 4. 14.— Pl. C. 449. b. and — 


cauſe, though ſuch heir is of the blood of him that was laſt ſeiſed, yet he is not of the blood to 
the fat er, which was the firſt purchaſor, and if after the purchaſor's death his /-n does not enter, 


then the heir of the part of the mother ſhall not have it, becauſe he is not of the blood of him 


ALF. J 
5 i x ad oe * £ 5" «+. 4< WG 


nne 8 


3 
4 4 
1 
+I 
"2% 
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that was laſt ſeiſed. Fin. Law, 8vo. 116, 117. 


2. Son purchaſed land in ice, and died without iſſue, leaving a 
mother and a grandmother of the father*s ſide; the grandmother had 
a brother and ſo had the mother; and the queſtion was whether 
the brother of the grandmother, or the brother of the mother ſhould 
be heir to the ſon; and the opinion of all the juſtices of C. B. was 
that the brother of the granimuther fhall inherit as next of blood 10 
him af the part of the father, &c. and that * 12 E. 4. is accordingly; 
and adjudged, az" opinion of Jettreys, that the uncle of the 
part of the mother {Il not be heir, but the great uncle, viz. the 
brother of the grandmother ; becauſe in him is the more ancient 


and warthy, and alſo the more intire blood. D. 314. pl. 95. Trin. 


S. C. ad- 
zudged 15 
ere. . 
Pl. C. 444. 
449. b.— 
Diſcents 
ſhall go to 
the moſt 
worthy - 
blood, and 
therefore 
the brother 
0 Ff toe grande 


father of the 


rt of the 
— 


F. ber ſhall 


I4 Eliz. Cleer v. 
be preferred to the ;,, e Trandmother of the part of the father; for the brother of the grand- 


father i is ſon to the great grandfather, and ſo comes of the worthier race; and if the grandfather 
bad mn trather hut had a fi/i r, it ſhould deſcend to the ſiſter, and to her line, rather than to the 
brother of the mother of the father of the purchaſor, for the ſiſter of the grandfather is daughe 


ter to the great grandfather, and ſo comes of the race of the males, of which the purchaſor came, 


and ſo of the race moſt worthy, Pl. C. 445. Reſolved in caſe of Clere v. Brook. 
cent, pl. 38. cites 12 E. 4. 14. . 


3. And the brother of the grandmother of the part of the father 
ſhall be preferred before the brother of the great graudmother, not- 
withſtanding that the blood of the laſt is derived by 2 males, Viz. 


the father and the grandfather, and the blood of the former by one 


male only, as was objected, Pl. C. 450. b.—In an additional 
note, adds that all the juſtices of C. B. agreed in this point. Pl. 
C. 450. b. 441. Clere v. Brook als. Cobham. | 

4. If a purchaſer dies without iſſue, and has no heir of the part of 


the 3 the land /hall deſcend to the next heir of the part of the 


mother, and this ſhall be intended to be the heirs of the race of the 


males, whereof the mother is deſcended, rather than to others; as 
where the grandfather of the mother, viz. the father of the father 


of the mother . the purchaſor has a brother, and the grandmother of 


the mother of the purchaſor, viz. the mother of the father of the mother 
of the purchaſor has a brother, there if the purchaſor dies without 
iſſue, not having heir of the part of his father, the brother of the 
grandfather of the mother, viz. the brother of the father of the 
tather of the mother ſhall have the land by deſcent, and not the 
brother of the grandmother of the mother, viz. the brother of the 
mother of the father of the mother of the purchaſor; for ſuch 
brother of the grandfather of the mother is of the worthier race 
for he is ſon to the great grandfather of the mother, who ſhall be 
preferred before the brother of the part of the grandmother of the 
mother ; becauſe he is ſon to the mother's grandfather in another 
race, VIZ. in a race conjoined to the race of the males, from which 


the purchaſor's mother deſcended by marriage of the ſome, viz. by 


marriage 


* Br. Diſ- 
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marriage of the mother's gramdmather ta the mother's grandſather; 
and therefore the brother of the mother's grandfather of the part ot 
her father and his iſſues ſhall be heirs to the purcha Mor, and not the 
brother of the mother's grandmother ; nor can he be heir to the 
purchaſor ſo long as the purchalor's mother's grandfather of the 
part of her father has an heir, cauſa qua ſupra. Agreed. Pl. C. 
445, b. Paſch. 15 Eliz. C. us in cale of Clere V. Brooke. 

5. In thefe caſes ns marriage is to be re garde „ but the marriage 
e, and mother of tne Lurch. 25 Tr which precede a the purch e; 4 
or no marriage after will make any inhe ritable to the land fo pur- 


5 * 
chaſed, Pl. C. 447. in caſe ct Ciere v. Brooke. 


Tm 


See Diſcent E. 5) hat Per 7225 . nay e He: it's 

(F) 

Tf land de- 1 WI HET HE R a mot profeſſed may take as heir? a dif- 
ae ference was made by the counſel bg een a monk and a 
enter d int? monk profeſſed. and that it was a diyabi mnmon law; but 
religion, and it was anſwered by the other tide, that if it wIS10 then, it is not ſo 
_— 7 feeds now; becauſe there 14 25 N of trial, whether a man is a monk 
Coos ie. profeil: 2d or not; for at common law it was by the c. rificate of the 
Comer after btſhep, which cannot be done now. Sce 9 Mod. 54. Sir Lawrence 
* 1 Anderton V. the Commiſhoners of the forfeited eſtates 8. 

Utie, pl. 2. cites 3 H. 6. 23. per Marten. 


S. p. and 2. Though a father or mother, as fach, cannot inherit * imme- 


! 
ee diately after the lon ; yet it the caſe ſhould fo ha pen that the 
the land father or mother were cs: en to the n ar 4 as fuck Dy Ms ein, they 


mall rather may take notwithſtanding, and this does not hinder them from 


eſchex: j per taking in the capacity or relation of couſin. 2 Vms's Re p. 33. 
N aſter of 


the Rolls. (614.) per Maſter of tac Rolls, Trin. 1731. Eailtwood v. V ink, 


2 Wms's als. Eaſtwood v. Styles. 
Rep. 665. 
Mich. 1734. Cowper v. Earl Cow per. 


L259] | (E. 6) Who. By Matter ſubſequent. 
ny I. A N ab bot purchaſes to him and his heirs, and aſter ig der gig ne- 


and dies; his heir ſhall not have the land; for he had not 
fuch manner of capacity at the time of the purchale. Br. Diſcent, 


pl. 62. cites 9 H. 5. 9. 
(F) Who ſhall inherit as Heir. Divorce. 


1. ENT granted out of laud at common law and boraush 
engliſh, &c. deſcends to the heir at common law; for 
where cultom and common law mect, fo that one or the other 


muſt have the preference, the common law takes place. And. 191. 


in 2 of Smith v. Lane. 
A man marries a wife pre-contr acted ; they have iſſue 20 


* 3 2 «rvorce is had; one of them purchalcs land and dies with- 
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Heir, 


out iſſue; the other ſhall not be his heir. Arg. Noy. 162. 163. in 
caſe of the King v. Boraſton and Adams. 

3. If two are divorced for conſanguinity, if they were ignerant 
of the conſanguinity, the iſſue ſhall be legitimate. Arg. Roll. R. 
212. cites 18 E. 4. 29. | | 


(F. 2) Heir. Who in Caſe of Baſtards and their 
Iſſue. | 


1. | F the i ue of a baſtard purchaſes land and dies without iſſue, 

though it cannot deſcend to any of the part of the father, yet 
it may to heir the of the part of the mother; for the heirs of the 
part of the mother make not any conveyance by the baſtard. Arg. 


Noy. 159. in cafe of the King v. Boraſton and Adams. 


{F. 2) Where he ſhall take by De/cent or Purchaſe. 


. N OT E, that Sir John Huſſey, knight, enfeoffed certain per- 
= in fee to the uſe of Anne his wife for her liſe, and after 
20 the uſe of the heirs nales of his bady, and for default of ſuch iſſue, 
t the uſe of the heirs males of the beg of Sir JW, H. his father, 
and for default of ſuch iftue to the ute of his right heirs, and after 
has iſſue IM. Huſſey, and then Sir John was attainted of ireafon, 
anno 29 H. 8. and put to execution, and after Anne died, and the 
ſaid V. Huſſey prayed outer le main if the Hing, and by the king's 
attorney he ſhall have it; for this name (hers males of the boay) 
rs only a name of purchaſe, and Sir lliam tſufjoy [the ſon] Sal 
nat have it as heir to Sir Fehn, but as purchajor. Br. Noſme, 
H. 8. 8 

2. When the heir takes that, o,] his anceſtor would have taken 
if living, he takes by deſcent and not by purchaſe. 1 Rep. 98. 
in Shelly's caſe. 3 | 

2. $9 it was where no right deſcended to the heir of the cove- 
nantce, but only a peſſibility of an tie which might have veſted in the 
anceſtor, the heir was in by deicent; cited in DHELLY'S CASE. 
1 Rep. 99. as Wood's caſe. | 
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See Diſcent 


(1) 


Se NO 

37 H. 8. pl. 
302. S. C. 

— Br. Li- 
verv, pl. 1. 
S. C. But 
Brok 
makes a 
quære. 


Cited 3 

Mod. 61. 

S C. and | 
P. cited > [ 
per Parker 1 
C. 10 Mode 


425. in caſe of Marks v. Maris. | 


F. 4) Take. Where, In Nature of a Deſtent, 


I. A Seiſed of the manor of S. covenanted with J. N. 

* that when F. S. ſhould enfeoff” A. of the manor of D. then 
A. would Rand jeiſed of the manor of S. to the uje of F. N. and his 
heirs. J. N. died, his heir within age. J. S. enfcoffed A. It was 
held that the heir ſhould be adjudged in in courſe and nature of a 
deſcent, and yet it was neither right, title, uſe nor action, which 
| | deſcended, 


12511 


And it is 5 
laid down 

as a rul. in 
SHELL\Y'S 

CasF, that 
where the | 
heir tes 
any thing | 


r * 


251 a | Heir. 


which deſcended, but only a poſhbility of an uſe, which could not be 


mrght have releaſed nor diſcharged ; yet it the condition had been performed, 


veſted in : ; 5 | . 

the ance- it might have veſted in the anceſtor, and then the heir ſhould 
Kor, there have claimed by deſcent. 1 Rep. 99. a. in SHELLY's Cas, cites 
although at; 5 6 - | 1 1 

55 it as adjudged 3 Eliz. in the court of wards, Wood's caſe. 

veſted in the heir and never in the anceſtor, yet the heir ſhall be eſteemed in by deſcent; 
per Parker C. ic Mod. 425. cites \\'coD's Cas E. cited 1 Rep. 99. in Shelly's caſes 


2. A. made a ferffment to the uſe of himſelf Dr life, and after 


the death of him and AM. his wife to the uſe of B. (eldeſt ſon of 
A.) fer his life, and after the death of A. M. and B. to the uſe of 


B. and the heirs males of his body, and for default of ſuch iſſue, to 


the uſe of the heirs of B. B. had iſſue a daughter, and then by 
fine and indenture granted to G. for SO yeage; B. dies; XI. dies, 
A. ſurviving; upon a reference out of chan&&y to the Lord Ch. 
J. Hale, and after hearing the arguments of counſel, his lordſhip 
was of opinion, that the eſtate as above limited to B. was a con- 


the heir of B. and he ſhall have it in cour Are of a deſcent. 


January 3, 1672. Pollex. 55. 65. and 66, Weale v. Lower. 


tingent remainder, and that this contingent ' Ip deſcends to 


® See Dif. 3 ; | 

cent (A)— (F. 5) By * Cuſtom. Who. 

Gavelkind | 6 

_ : : : 

I. R ENT in fee or tail granted out of gavelkind lands follows 

E — the nature of the land, and deſcends as the land does. 
ES. . . . 5 

| pa —_ Jenk. 193. pl. 100. cites 26 H. 8. 5. four times adjudged. 

pl. 32. cites 26 H. 8. 3z.— Mod. 98. S. P. becauſe the rent is part of the profits of the land, 

and iſſues out of the land; adjudged, Mich. 25 Car. 2. B. R. Randal v. Jenkins 2 Lev. 87. 

S. C. by name of Randal v. Writtle. 3 Keb. 165. S. C. S. P. cited by Twiſden. Paſch. 

25 Car. 2. B. R. as adjudged, that it is of the nature of the land. Mod. 112. pl. 7.— gr. Rents, 

pl. 13. cites 22 Aſſ. 78. S. P. though it was granted ſince time of memory. S. P. cited by 

lord C. Jeffries to have been adjudged by Ld. Ch. J. Hale of a rent- charge created de novo. 

Vern. 489. in caſe of Edwin v. Thomas. It was adjudged, that if A. ſeiſed of land in /&-7*- 

and gave grants a rent-Charge out of them to B. in fee, and B. dies leaving 3 fois, tlie eldeſt 

fon ſhall have all the rent. Noy. 15. Randal v. Roberts. | | 


2. Stallage and piccage is incident to the foil. Mo. 474. Mich. 
39 & 40 Eliz. in caſe of Heddy als. Heddy v. Welhoule. 
And therefore, if the &ing grants for or market with toll certain 
to one and his heirs, to be held within hor2ugh engliſh land, and the 
grantee dies, the heir at common law ſhall have the fair or market 
and the toll, but the younger ſon ſhall have piccage and ſtallage 
with the ſoil by the cuſtom. Ibid. | 

Upon the evidence given to the jury as to a cuſtom, whether 
the eldeſt ſiſter only ſhould inherit, on failure of iſſue male, the court 
inforced the parties which maintained the cuſtom, to ſhew prece- 
dents in the court rolls to prove the uſage ; and per Coke Ch. J. 
without ſuch proof and that it had been put in ure, though it had 


been deemed and reported to have been the true cuſtom, yet the 


[ 252 ] court could give no credit to the progf by witneſſes. But in this caſe 
the jury gave their verdict for the cuſtom which was proved my 
© 


by witneſſes, whereas divers court rolls in 6 H. 4. were again! 
| th 
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Heir, 


the cuſtom, viz. that the ſiſters ſhould inherit as coparceners by 
the common law, and the reaſon of the jury's finding for the cuſtom 
was, becauſe they * of their own knowledge knew the uſage of 
the country, and that in divers places it had been fo red in the hun- 
dared within which this manor is. 4 Le. 242. Paſch. 8 Jac, C. B. 
Ratcliff v. Chaplin. 

4. If the youngeſt fon in Horough-engliſb dies, the middle brother 
ſhall have the land by the cuſtom. Bull. 93. Mich. 8 Jac, in 
caſe of Davis v. Hales. 

5. If a cuſtom be alleged that the eldeſt daurhter ſhall ſolely inherit, 
the eldeſt ſiſter ſhall not inherit by force of that cuitom. Ruled 
per tot. Cur, Godb. 166. Paſch. 8 Jac. C. B. Rapley v. Chaplin. 

6. So if the cuſtoggybe that the elde/t daughter, or eldeft ſiſter, 
ſhall inherit, the 0 aunt {ſhall not inherit by that cuſtom, 
Ibid. 

7. So if the cuſtom be that the young?/? hen ſhall inherit, the 
* younge/t brother 10t inherit by the cuſtom ; and Forſter J. 
ſaid that it was ed in one Denton's (caſe. Ibid. 

8. As to deſcent there is 0 difference between 2 copyhald in 
borough-engliſh and a freehold in borough-engliſh. Cro. C. 411. 
Trin. 11 Car. in caſe of Reeve v. Maliter. 

. A. ſeiſed in fee of copyhold lands of the nature of borough- 
engliſh, deſcendable to the youngeſt ſon, ſurrendered the fame to 
the uſe of himſelf and M. his wife for life, and to his heirs; A. 
dies leaving 3 ſons B. C. and D. M. enters and enjoys; D. dies; 
per 2 juſtices, B. ſhall take after the death of M. becauſe C. can- 
not have it as brother and heir to D. by the cuſtom; for the caſtam 
extends only to the youngeſt jon, and not among brothers where no 
ſuch cuſtom is found, and without a ſpecial cuſtom found, that it 
ſhall deſcen? to the youngeſt brother, the law will not admit it; 
for cuſtoms are taken ſtrictly. Secondly it was agreed by all that 
though D. died before admittance, it is nat material; for he was a 
copyholder, and might have ſurrendered, or charged, or leaſed, &c. 
and if M. had died living D. and D. bad entered and died without i ſue, 
then B. ſhould have had the land as heir to D. But in the princi- 
pal caſe, it being a reverſia expectant upon ęſlate for life, and D. 
never being ſeiſed of the land in poſſeſſion, but dying in the lite of 
the tenant for life without 7//ue, the great queition was, if C. as 
youngeſt ſon may claim it, or B. fhall have it as heir at common 


law? Bramſton Ch. J. and Berkley J. held that C. ſhould have 


it, and Jones and Croke J. held that B. ſhould have it. Cro, C. 


410. Trin. 11 Car. B. R. Reeve v. Malſter. 


in fee. Wms's Rep. 67, 68. and after page 69. he ſays, that if Jones's and Croke's opinion were to 


prevail, it could not but occaſion uncertainty and conſequently contuſion. 


10. A cuſtom that lands ſball deſcend always to the heirs males, 
viz. to the males in the collateral line, excluding females in the 


lineal, was held good. Vent. 88. Trin. 22 Car. 2. B. R. Sympſon 
v. Quinley. 


252 


* ſo. 16, 17. 


4 Le. 242. 
Pl. 395. 8. 
C. XF. 
Cro. J. 198. 
Mich. 5 
Jac. B. R. 
Baily v. 
Stevens. 


Jo. 351. 

S. C. ad- 
rn d 
S. C. cited 
per Holt 
Ch. J. 


in delivere . 


ing the opi- 
mon of the 
court in the 
caſe of 
CLEMENT 
v. SCUDaA- 
MORE and 
diſtinguiſh- 
ed from 
that as 


being more 


ſpecial; the 
cafe of 
CEMENT 
v. SC UDa- 
MORE being 
tliat it 2 
man «2:4 

55 " «4 892. 
rally, with- 
out {ay1ng 


II. A copyhold ſhall defcend according to the common rules of The court 
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the cuſto- Eyre J. Show. $4. Hill. 1 W. & M. in caſe of King v. Dil» 


mary de- 


Cent ſhould ſton. 


de governed by the reaſon and rules of the common law. 11 Mod. 107. Mich. 1706. B, R. Brown. 


V. Dye Is g 


ms's Rep. 12. Boreugh-enzliſh lands defcend to the repreſentative of the 


2 — youngeſt ſon. 1 Salk. 243. Hill. 2 Anne, B. R. Clement v. 
67. Hill. Scudamore. 6 Mod. 120. S. C. | 


Annæ, B. K. 13: Where cuſtom makes an heir, the law unplies all incidents 
5. C. in courſe of deſcent. 1 Salk. 243. Clement v. Scudamore. 
{ 2 5 34 14. Se that if the father is diſſciſed, and dies, whercby he is 
| not ſeiſed at the time of his death, yet the right of entry ſhall de- 
ſcend to the youngeſt fon, and if he dies, then to his daughter- 
Ibid. 6. 5 
Eſtate pur 15. If a legſe be made to H. and Bis hes; for three lives, of 
excrer wie, lands of the nature of borough-ergliſh; this deſcendable frechol4 
et lands in ſhall go to the youngeſt ſon, though it is a new created ate; for 


Forragb-eng- 5 1 : 
4%, thall the cuſtom is inherent in the land; and of a rent, for it 
„in caſe of Cle-- 


3 to iſſues out of the eſtate; 1 Salk. 244. pe 
eir in | 
borough. ment v. Scudamore, 

engliſh ; per Cur. 2 Vern. 226. cites it as adjudged per Hale Ch. I. in ti caſe of # Dow deſwel! v. 
Dowdeſwell. * The court hell, that the cuſtom run with the land, and guided the deicent te. 
the youngeſt ſon, and ſo it was adjudged, 2 Lev. 139. Trin. 27 Car. 2. B. R. Baxter v. 
Doudſwell. | | 


(G) By Limitation. 


Vid. De- 1. 7 EASE to A. for life, remainder to the next of his blood. 
.. A. has iu, B. and C. B. has iſſue and dies, then A. 
dies. C. ſhall have the land and not the iſſue of B. for now C. is 
the next of blood to A. and not the ſon of B. though B. was the 
eldeſt brother; per Wilby. Br. Done, &c. pl. 21. cites 30 
Aſſ. 47. | 
2. Leaſe for life to A. remainder to the right heirs of B. who 
has iſſue three daughters and dies; the eldeſt ſhall have the remain- 
der and not the other with her becauſe ſhe is the more worthy ; 
per Wray Ch. J. 2 Le. 219. Paſch. 16 Eliz. B. R. in Humphreſton's 
caſe. | | 
3. A. made a feoffment in fee to the uſe of C. his younger ſor 
in tail, and after to the uſe of the heirs of the body of A. in poſte- 
rum procreand. and at the time he had two ſons, B. and C. atter- 
wards another ſon was born. C. died without iflue; per Wray J. 
The land ſhall go to the third ſon born after the feoffment; for 
this word (in poſterum) is a forcible word to create a ſpecial 
inheritance, without that it had bcen a general tail. 3 Le. 87. 
Mich. 26 Eliz. B. R. Anon. : 
4. Leaſe for life, remainder to the next of blood, his brother of 
the half blocd ſhall have this remainder before the uncle or aunt of 
the whole blood; per Coke Ch. J. Roll. R. 114. Hill. 12 Jac. 


B. R. 
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do the right heir: males of bis name and blood, to be divided parts 


Heir. 

d. Deviſe to a third daughter, remainder proximo conſanguineo 
of the deviſor, the el: eſt daughter 1s the next. Vid. 2 Roll. R. 
256, Perin v. Pearce. 


Os 


in Law, though im a Remote Degree. 


1G. 2) Immediate Heir. Ii ſhall be deemed fo 


1. A Has a daughter his heir apparent : this daughter has aſon; 
he dies in her father's life-time, then A. is killed; this 
n ſhall have an appeal of the death of his grandfather ; for by the 


6 


"death of his mother in his grandfather's life-time, the fon is the im- 


mediate heir to him all the ſerjeants in England. Jenk. 6. pl. 
„ 


ion who. Where it is limited 
QC * Heir, Mate. 


1. Deviſes lands 1 B. and to the heirs mates of his Body. B. 
* has iſſue a daughter, ich has iſſue @ ſen; the daughter 
dies in the life of B. afterwards A. dies, and afterwards B. dies; 


this fon ſhall take by this deviſe; for although he 1s not the fon, 


(G. 3) By « 


but the grandſon of B. he is the heir male of B. And I fo under- 


ſtand the principal caſe, that if the daughter had ſurvived B. and 
A. had died in the life of the daughter; the fon of the daughter in 
this caſe ſhould not take, for he is not heir male to B. This fon 
cannot be heir to B. in his mother's life-time, For if fo, the fee 
would be in abeyance during tic life of the mother, which the law 
will not ſuffer. Teftamenta latidimam interpretationem habere 
debent. The Jaw is otherwiſe upon a gift in tail, the male in 
this caſe ought to convey by males. Jenk, 81. pl. 60. cites 
28 H. 6. | oe : 
2. Where laude is given io a man and his fame for life, the re- 
mainder to the beirs males of the body of the man, this remainder 
cannot be veſted in the life of the man; for it is not tail in the 
man, by reaſon of the tate of the fee, yet if he has ie two ſons, 
the eldeft has iſſue- u daughter and dies, the father and mither dies, 
the younger fon ſhall have the land as heir male, and yet he is not 
heir in fact. Br. Noſine, pl. 40. cites 37 H. 8. 

3. So where land is given to %. N. fer life, the rer ider te 
J. S. for life, the remainder to the heirs males of the bc of the 


faid I. N. who has two ſons; the eldeſt has iſſue a daughter 


and dies, and IV. N. and J. S. die, the youngeſt fon ſhall have the 
land as heir male, yet he is not heir in fact, but his niece is heir 
to his father; tor it is no matter of the firſt veſting, nor of the re- 
mainder. Er. Noſme, pl. 40. cites 37 H. 8. | 

4. A. ſeiſed of lands in tec, having a fon, a daughter and a bro- 
ther, deviſes the land to his fon, and it he die without 1!tue, then 


like 
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Vid. Di ſe. 
CEOnt, 
Formedon 


(H. 


Jenk. 81. 
pt. 60. cites 
17 E. 4. 1. 
22 H. 6. 
43 Mag. 
Charta, 33. 
Stamf. 53. 
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* Sce Devi- 
ſee. 


S. P. by 
Patton. 9 
H. 6. 24. 
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like for ever. A. dies. The ſon dies without iſſue. The dough- 


ter fhall take and not the uncle; for the right heir male in this 


caſe ought to take by purchaſe, and to be heir male, and the uncle 


is male, but not heir. Adjudged and affirmed in error. Jenk. 
294. pl. 41. cites Hob. 29. Cownden v. Clerk. | 
A. had two F. A. deviſes his land to his right heirs male, having only a daugh- 
Eaughters ter. This is a void deviſe, for the reaſon in the caſe above; for 


and a ne- 5 : 6 3 8 ; 
3 ſuch deviſee is a purchaſor. But it is otherwiſe if the deviſe was 13 


deviſed to B. and his right heirs male, and A. dies, and then B. dies. There 
tus daush- the entail is veſted in B. Hob. 29. 

ters 2000 1. | 

and gave the land to b phe, by the name of hit heir male, Provided if his daughters troubled the 
heir, the deviſe of the 20001. to be void; and adjudged good; per Cowper C. 2 Vern. 735. in 
caſe of Newcomen v. Barkham.—ſaid it was cited by Ld. Ch. J. Hale, in caſe of Pybus v. 
Mitford. — Vent. 381. | . | 


Cited Arg. 6. A term fer years was aſſigned in truſt for baron and feme for 
mn, We: their lives, and of the ſurvivor of them, to receive the profits for 
Seed Arg. fo many years of the term as they or WS : of them ſhould 
Wrms's happen to live, and after their deaths, to the body of the 
Rep. 359, feme, by the baron, The plaintift's counſel, to ſupport the remain- 


1 fv 


Vern. 196. der, would conſtrue (heirs of the body) to be words of purchaſe 


Per com- or deſcription and not of limitation. But per Cur. The whole 


* in tereſt of the term veſted in the wife, and muſt go to her execu- 
* * - 


the heirs tors or adminiſtrators; per Jefferies C. Paſch. 1688. 2 Vern, 43. 


of the Peacock v. Spooner. 
body took 5 ü 
by wy of purchaſe, and as a perſon well deſcribed, and the limitation of the term to them good, 
and diſmiſſed the wife's executor's hill. Trin. 1699. S. C. 

7 Note, In this cafe they cned and relied on the cate of Wan Man v. SEYMAN. 2 Chan, Caſes, 


209. Mich. 27 Car. 2. and Bowxtan v. YATES, where the words, heirs of the body, were 


looked upon to be a good deſcription of the perſon intended to take on a ſecond marriage, 
though there was iſſue by a former wife, and ſo he was not ſtrictly heir. Ut ante. | 

Note, This decree and diſmiſſion was affirmed in dom. proc. Bu! contra per Lord Keeper. 
Hill. 1710, where it was decreed, that the heirs of the body could not take as purchaſors, and 
ſays, if the legal eſtate had been ſo limited, the mother muſt have taken the whole, and the truſt 
of a term muſt be governed by the fame rule. 2 Vern. 668. Webb v, Webb. | 

Wums's Rep. 135. S. C. Hill. 1710, and his lordſhip ſaid, that before the caſe of Pracnck v. 
S>0O0NER, he never heard it ſaid, that the limitations of a term in equity, differed from the caſe 
of a freehold at common laws 


t[25 6] 7. A man having iflue a ſon by a former wife, upon his marriage 
with a ſecond wife, by fine grants 150 l. per ann. out of lands 
for her jointure, and if he ſhould have heirs male, then theſe heirs 
male ſhould have ansther 1501. per ann. during the life of ſuch 
ſecond wife, and after her deceaſe, the heirs male of his body, and 
his faid ſecond wife, ſhould have 3ool. per ann, &c. He has a 
ſon alſo by the ſecond wife. The court thought that by the true 
meaning of the marriage agreement, the fon of the ſecond wife is 
a perſon well deſcribed to take the rent, cited N. Ch. R. 123. as 
-_ agg 20 January, 1666, in the caſe of Seymour v. Boreman and 

ates, | 
8. J. S. covenanted to ſtand ſeiſed to the uſe of A. his eldeſt fon 
and the heirs male of his body on MH. his wife to be begotten, and for 
want of ſuch iſſue % the heirs male of the covenantor, and for 
want of ſuch iſſue to his own right heirs for ever. A. has five 
| daughters 


' Heir, 


daughters but no ſon living ; reſolved that A.'s younger brother 
{hall take, and not the daughters, who are heirs at law. 2 Mod. 
20%. Paſch. 29 Car. 2. C. B. Soutchcott and Stowell. Contra 
to Creſwold's caſe. And. 3. Dy. 156. 24. ; 

9. It may be admitted, that the words (heir male) * without 
more, will net carry it in a deſcent, or by way limitation, if he 
be not alſo heir. 4 But one may take as heir of the body of a perſon 
dead, T7 not Heir general: per Cowper C. 2 Vern. 732. Hull. 
1716. Newcomen v. Barkham. 


difference is between Lein mal, or heirs female generally, and a deviſe to the heirs male, Sc. of 
* Ch. Prec. 54. 
* Ch. Prec. 539. Paſch. 1722. per Le. C. Macclesfield, Dawes 


the tody ; per Coivper C. Hill. 1716. Ch. Prec. 4655. Brown v. Barkham. 
Trin. 169 5. Starling v. Ettrick. 
v. Ferrars.— Ch. Prec. 453. Brown v. Earicham. 


10. The rule that Nee. that takes as a purchaſor by the name 
of heir male, muſt anſwer the whole deſcription, fo as he mult be 


both male and heir, is a rule * without foundation, in natural rea- 


pported only by the artificial reaſoning of 
lawyers, and undo, we may conſider the caſe of CowNn- 
DEN AND CLERK, H lob. and ASHENHURST'S CAsE, cited at 
the end of that caſe, and alſo the cale of + STIRLING v. ETTRICK 
in this court, in all which it is obſervable, 1. That the limitations 
were only to the heirs male, not fayins of the body, 2. Whoever 
obſerves the manner of my Ld. Hobart's argument, Fol. 32. will 
find his own opinion to be for the deviſe, if it had been made 7s the 
heirs male of the bedy, and there ſcems to have been tome | miſtake 
crept into the print, in the tranſcribing that part of the caſe wich 
looks otherwiſe. And as to the caſe oi | STIRLING v. ETTRICK, 
beſides that, there is no mention of the word body, that was in 


fon, and is raiſed a 


255 


Ch. Prec. 
442, 401. 


S. C. by the 


name of 
Brown v. 
Barkham. 
_— 


*. P. per 
Ld Mac- 
clesfield, 
and ſaid, 
that An- 
derſon in 
his report 
of tlie 
ſame caſe 
of SHE Le 
LVS ſays 
the judges 
gave no 
reaſon at 
all for | 
their opi- 
Nlons, 
though 

Ld Coke 


, OP Neg 5 had made 
caſe of a deed diredting a conveyance t5 his heirs male, and there- % lone a 
fore he thought the decree cxtremely right, and ſhould have given report of 
the ſame, if it had come before him; per Cowper C. Hill. 1716. wel argu⸗ 
Ch P . . — 8 ]» 8 1 a ments ; out 

h. Prec. 462, 463. in cafe of Brown v. Barkham. 8 

the law has been fo taken ever ſince, it is dancer to remove ancient land-marks, and accord- 
Ing, allowed a demur:ter by the heir at law. Ch. recs 89, Fatch. 1722. Dawes Ve Ferrars. 


Ch. Prec. 54. 8. C. — 1 Ch. rec. 455.—'!t Ch. Prec. 54. S. C. decreed per Ld Somers. 
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11. In cafe of a deſcent, the heir male of the body takes only as 
perſon deſcribed; and if a perſon may take by deſcription of the 
perion, then it certainly follows, that he mult take when the defcrip- 
tion is true, and is perfect and compleat; per Cowper C. 2 Vern. 
R. 732. Barkham v. Newcomen & & contra. | 

12. A. deviſed to the hiirs male of B. lauifuilly begotten, and for 
want of ſuch heir to his own right heirs; it was held good, though 
not to the heirs of the body, and though thoſe words (, her body 
were wanting, yet they were ſupplied by the deſcr:þtion, and made 
Foy by other words tantamount; cited per Cowper C. 2 

ern. 735. to have been adjudged in the Houſe of Lords, in the 
Cafe of Long v. Beaumont. | 

13. Deviſe to the heirs mal: of F. S. now living, adjudged a 
good deviſe; per Cowper C. Hill. 1716. 2 Vern, R. 734. in caſe 


Vor. XIV. X ot 


[ 256 ] 
ho 

Ch. Prec. 
442. 461. 
Brown v. 
Bar Kkham. 
S. C. 

S. C. cited 
Arg. Ch. 
Prec. 443 
—Y, C. 
cited per 
Cowper C. 
Ch. Prec. 
497. iu caſe 
of Broun 
v. Bark- 
Dani. come 


2 Lev. 232. 


8 RR 


25 3 Deir. 
5.0. Of NEWCOWMEN v. BARKHAM, Cites the caſe of James v. Rr 


„cited ARDSON, in Pollex. 457. and 2 Vent. 311. S. C. but in the names 


Ch. Prec. * 8 
e. of * Burchet v. Durdant 


cited Wis's Rep. 233. and ſaid, that it was twice affirmed in the Hovſe of Lords. 


Vent. 3:2. 14. Covenant to ſtand ſeiſed to the uſe of the heirs male an the 
_ C. body of his ſecond wife ; though he had a fon living by his firſt wife, 
er yet it was held good even in a deed. Hale and Wild J. held it 


Cowrer 3 1 8 : 
C. 2 Vern. good by deſcription, but the other J. by tmplication of an eſtate 
35, 5 for life in the covenantor. 2 Lev. 79. Hill. 24 & 25 Car. 2. B. R. 
1 bh Pybus v. Mitford. 
EWCOe od . 
MEN v. BARR HAN, and ſays, that it was held with Hale, that the deſcription was ſufficient, and 
the implication needleſs, and ſays, the opinion of Hale and Wild mgy. om weigh, by way of autho- 
rity, the opinion of Coke, counſel obiter in SyuzLLY's Cas tr, nd, of Hobart, in Counden v. 
e. 46 8. . : 


Clerk. fo. 29. 


Vid. Ch. 15. A man may fade as heir ſpecial, where the intent 7s 1 1 
Prec. 454. to exclude the heir general. Arg. Ch. Prg LI, cites Patch. 4 W. 
455. Cow- & M. in C. B. Baker v. Wall. | my | 


per C. in . 

caſe of Brown v. Barkham. The caſe was, A. by will d:wifed to bis eld bei male and Js 
beirs males for ever all his lands in S. and if there b a; Frmale, he 70 bave 12 J. per ann. for her life. 
A. had two ſons, B. and C. B. died in A.'s life. leaving M. a daughter; yet the land was adjudged 


to C. cited per Ld Cowper, Ch. Prec. 468. in caſe of Brow: v. Barkham. 


” 
- 


8. P. 11 H. 16. Though a perſon can not take as heir male during the life of 
* his anceſtor, as in ARCHER's CASE. 1 Rep. 66. yet (contrary to 
Hobart's opinion) in the caſe of CovnDEN v. CLERK. Hob. 32. 
if ſuch was his opinion) a [imitation to the heirs male of the body 
ef a pern dead befire was ſufficient to veſt in them by purchaſe 
within the ſtatute, and before the ſtatute de donis; per Cowper 
C. Hill. 1716. Vid. Ch. Prec. 461, 462, 466. Brown v. Bark- 
ham, | | 
a Baa, 17. Deviſe to the heirs male if J. S. begotten, the ſaid J. 8. 
caſes, 214. having a ſon, and the teſtator ta#ing notice that J. S. was then 
ut * living, by bequeathing a legacy to her, and alſo giving B. his 
8 Arg. heir at law, an annuity out of the premiſtes to her and her heirs. 
Wrns's It was adjudged by the whole court of Exchequer, except baron 
Rep. 368. Bury, that the ſon of J. S. was intitled to the premiſſes, and not 
— ry the heir at law of the teſtator, which judgment was after reverſed 
reaſons of in the Exchequer Chamber, but that reverſal was reverſed in the 
the prevail- Houſe of Peers (May, 1717.) The reaſons were thought to be, 
* * that the words were a de/ignatio perſanæ. And that the word 
ſeemed to (heir) has, in law ſeveral ſign:fications, That in the ttricteſt ſenſe 


be, that the it ſignifies one who had ſucceeded to a dead anceitor, but in a 


Will to more general ſenſe, it ſignifics an heir apparent, which ſuppoſes the 


notice that WED . a Wn, 
JS. was anceſtor uf, and that in this laſt ſenſe, it is uſed in ſtatutes, 


living, and Jaw-books and records; that taking it in the ſtrict ſenſe, it would 
ne ig & deſtroy * a great part, whereas in the larger, it would ſupport the 
ſuch ifue of Whole will and intent of the teſlator, and that is the principal rule 
J. S. the for the expoſition of a will, Wms's Rep. 229 to 233. Trin. 


remainder : arbi 
was co 20 1713 D biſon, als, Long V, Beaumont. 


to tlie teſtotor's riglit heir. 


[2571 18. A. 


ſenſe 

in A 
s the 
ute s, 
»ould 


t the 


rule 


Trin. 


8. A. 


Heir. 


18. A. ſeiſed in fee, deviſed land to M. his grand daughier (being 
his heir at law) for her life, remainder t9 his own right heirs male 
for ever. A. dicd, leaving M. his heir at law, and alſo a deceaſed 
brother's ſon, being the next in the male line, Upon a bill by the 
nephew againſt the grand daughter, ſhe demurred; for that the plain- 
tift, by his own ſhewing, had no title to the premiſſes. The 
counſel of the plaintiff intifted that Ld Coke's opinion, I Inſt. 24. 
b. that he who takes as heir male by purchaſe, mult be compleatly 
heir, as well as heir male, was denied, and inſtanced in the caſe of 
BROWN AND BARKHAM, by Ld Cowper, PYBUs AND MITFORD. 
Vent. 372. and the caſe cited there, by Ld. Hale; yet Ld. Maccies- 
field interrupted the counſel, and ſaid, he would not ſuffer the bar to 
diſpute what was the foundation or landmark of the law, though 
perhaps was it res te it might be reaſonable. And ſaid, that 


the words [ herrs male] mit be intended heirs male of the body, and 


would never extend to an heir male of any collateral line, and it 
not being ſaid in tha ill heir of the body, or of his name, M. 
ve an heir male, though not of his 
name. 2 Wms's Rep to 3. Paſch. 1722. Dawes v. Ferrers. 

Giffered from that caſe, the remainder in that being ted to the heirs male of the 
Barkham, the grandfather ; whereas here the deviſe was 4% the hears male, without 
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1d Mac- 
clesfield 
diſtinguiſh- 
ed this 
caſe from 
the caſe of 
BROWN v. 
BAREK HAM, 
that, that 
. merely 
of a truſt, but 
the principal 
caſe i; of a 
legal E ale, 
where the 
rule of law 
that has ſo 
long pre- 
vailed and 
been taken 
for granted 
muſt be ob- 
ſerved. 
Beſides, 
that this - 
Lody of Sir Mz 
ſaving of ary 


bc, and therefore allowed the d{murrer. Ibid. And cited the caſe of Ford v. Ld, Offulſton, S. P. 


(G. 4) By Limitation. Who. Heirs Females. 


« - 1 F lands are given to B. for liſe, the remainder to the heirs 


female of the body of F. S. who is dead, and he had iſſue a ſon 
and a daughter, and after the tenant for life dies; the daughter 
ſhall not have the land, becauſe ſhe is not heir; per Ellerker. 
Br. Taile, &c. pl. 3. cites 9 H. 6. 23. 

2. But if a gift is made 1 B. and the heirs female of his body, 
or otherwiſe, it is good, though he has a ſon and a daughter and 
dies, and the daughter ſhall have it, notwithſtanding the fon be 
living. Br. Done, &c. pl. 61. cites it as agreed. 37 H. 8. and 
alſo that it was held by Hare, who was maiter of the rolls, that 
there is a difference between a gift in paſſiſſtan, to a man and his 
heirs female, &c. and a gift te a ſrranger, the remainder to the 
heirs female of another; for there they ought to be heirs in fact, 


Br. Deviſe. 
pl. 5. cites 
S, C.— 
Br. Done. 
pl. 61. cites 
37 H. 8. 


Noſme, pl. 
1. cites 37 
H. 8. in 
dir john 
Huſſey's 
caſęe. And 


when the remainder falls, or otherwite the reniainder is void for g. 


CVer. 


5. C. hr. Done, pl. 42. cites S. C. —8. C. cited, 1 Rep. 192. b. 183. a. in SHELL 
and the difference taken by Ld. Brooke, Br. 
claim by deſcent, was taken notice of and approved, and that though in the Ly. Hoss 


C. pl. 303. 
37 H. 8. 
EY's CAS E, 


Doae, pl. 42. between a claim by gurchaſe, and a 


ES CASBe 


(Br. Done, pl. 61.) Ld Brooke has not expreſſed the judgnient; yet it was ſaid that it was ad- 


I 


zudged that the right heirs of his body could not, a 


s 2 purchator, take the remainder, hecauſe he 


was not heir of his body to take it by purchaſe, by reaſon of the attaindey of the father; and cites 


the opinion of Hare, maſter of the rolls, and concludes that fo jt appears by thoſe 
that in caſe of purchaſe, the heir male of the body ought to be heir in fact. 


authorities, 


* Quzre, if thote words, (or otherwiſe) ſhould not be omitted, they not being in Br. N. C. 


Pl. 302. as I can find. 


But in the caſe of the gift to B. and the heirs females of his body, it is a good tail, though he 
has a ſon and a daughter, becauſe it was eſtate tail veſted in the donee by the gift, Br. Tail, pl. 


3- Cites g UI. 6. 23. 
Fe 2 


A ton's daughter cannot take by limitation, to the heirs female of the 


body 


— 2 
** 2 

24 — © 

eee 


ä 
* XY 2 
e e rift 
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body of the father. For ſhe muſt derive all by the females; per Ld Wright. 2 Vern, 409. 
Johnſon v. Northey. 


1 _ * 3. If one gives land to B. and his heirs female, and B. has i ſue 
1 a fon and a daughter, and dies, the daughter ſhall + not have the 
Br. NJ. C. land. Becauſe ſhe is not heir. Br. Done, &c. pl. 61. cites 37 
37 H. S. pl. H. 8. | 

303. 

Which is the cafe referred to; but the point there, as to this matter, is all along of a gift to B. 
and the Hes frm {- of bis 59dy, unleis in one place after the repetition of thoſe words (of his 
body) the gift is ſtated to be to a man and his heirs female, Bo, winch [&c.] feem to intend (of his 
body.) For a gift to one and his heirs male, or to one and his heirs female, (without more 
words) maxes a fee ſimple, and therefore on ſuch limitation, the daughter cannot take where 
there is a ſon. But if the words bis lad, had been added, it would make à good eſtate tail. 
See Co. Litt. S. 22, 24, 31. And ſee 9 H. 6. 2 5. a. And there Patton faid, that though the gift 
be to one, and Hit Hir, female and the beirs of the tay of their hi, heontien, yet the daughter has 
no eſtate tail, as he pprehends) becauſe ſhe can v H for mpg id tl } The laſt edi- 
tion of tlie year book is (fee fimple a tail.) But the former evitions fee-ſimple & taile.) 

78. P. by Paſton. 11 H. 6. 13. a. Br Tail, pl. z. cites 9 H. 6. 23. per Paſton, that it is 
not tail, neither by gift or deviſe, becauſe theſe words, (budy of, &c.) is wanting in the premitles, 
and therefore the words ſubiequent will not ſerve to mire a tail. 

Br. Eſtates, pl. 69. cites 9 II. 6. 23. that the daughter th: 
not heir, yet ſhe is heir female; per Newton, to which Ma 
Newton, 9 H. 6. 23. b. is of a gift to one and the Leirs femile of bis 
by Martin there, fol. 25- a. thoſe words, (of the body) are not mentioned, yet they ſecm to be 
And fo is Br. Noſme, pl. 1. which cites 37 H. 8. but favs, that others were ot 


woere toe gif? 15 to the father himſ-/f, and where i 15 19 te 


£5 4 


— L 
"Wand, for though ſhe ie 
a. The caſe put by 


ay, though in the cate put 


underſtood. 
a Contrary opinion, and took 2a &v-r e SC £ite (58 
deirs & his lo, by rere. See Chan, Prec. 451, &c. Brow 


n v. Barkham. 


6. Limitation. Je ſhall take by tlie Word 
(Heir.) In Reſpect of the Nature of Eſtates. 


Br. Done, I. \ HERE land in gavelkind is given to one for life, re- 
c. pl. 42. mainder ta the right heirs of F. S. who has i ſue 4 ſons, 
2 2 1 and dies, and afterwards the tenant for life dics, the eldeſt ſon 
Br. Noſme, ſhall have the land; for he is right heir at common law, and this is 
pl. 6. cites a name of purchaſe which ſhall be ordered by the common law ; 
. but e contra of deſcents to heirs in gavelkind. Br. Diſcent, 
Br. N. C. pl. 59. cites 37 & 38 H. 8. | 


37 H. 3. : = 
pl. 302. 3. C.—1 Rep. 103. in Shelly's caſe. IIob. 31. 


2. A. ſeiſed of gavelkind in fee, by will deviſed it to B. and AI. 
his wife, remainder proximo heredt maſculo ae corporibus ſuis legi- 
time procreatis in perpetuum. Afterwards A. and M. have three 
ſons and die. Whether.the eldeſt fon ſhould have the whole re- 
mainder, or in common with his brothers was demurred in law in 
B. R. and was ſeveral times argued. But nothing ſaid there as to 
the opinion of the court, &c.] D. 133. b. pl. 5. Mich. 3 & 4 P. & 
M. Anon. 

N 5 1 . A. ſeiſed in fee of land in boraugh-enzlifh, after the ſtatute 27 
399. Pt. I, 
N his body according to the courſe of the common law ; A. died, leaving 
D. 179.— 2 ons, the eldeſt entered. It ſcemed to all the board in ſerjcant's 
The Word- inn, 


H. 8. made a feoffment to the uſe of himſelf, and the heirs males of 


3 OR 
32 


te 
take 
toge 


ſon, 


{ons 


Hill, 


* 


legi- 
three 
8 
Win 
as to 
P. & 


ite 27 
ales of 
>2AVINg, 
jean © 
inn, 


beir. +259 of 


inn, that the youngeſt ſhall have it by deſcent, notwithſtanding the (zecording + | 
words (according to the courſe of the common law.) Paſch. 2 Eliz. tothe 


churſęe of 


D. 179. b. pl. 45. Anon. =: 
mon law) are void; for c:/foms which go abith the kind, as this is, and gavelkind, and ſuch like 1 
cuſtome, which fix and order the deicents of inherit:nces, car de alter:d only vy paritament; by 4 
Catlin, Dyer, Sanders, Whiddan, Browne, and Benlowe. Jen's. 226. pl. 70.-—-—— 8. F. 

Per Wray Ch f. 2 Le. 219. Peich. 16 Eliz. B. R. in Humphreſton's cafe. Fer 


Cow per. C. Hill. 716. Ch. Price, 464. But if the limitation had been “ ths ion ei of „ . 
1 7 / — Fay 
in givliind, it would go to all the ſons. 2 Vein. 732, 733+ in caſe of Newcomen Ve 
% b 

Bar Kham. 


4 


4. A, ſeiſed in fee of barough-eng!hh, dewijes it to B. his fon in [ 259 | 
tail, and dies; B. dies ſeiſed leaving two jons; reſolved that the | 
ounger fon hall inherit as well to the tail as to the fee ſimple, 
Noy. 106. I rin. 44 g. C. B. Weeks v. Carvel. 
N \ - 1 „ all 1 { Seit 4 te 7 7 2 741 Pl 13 d 
5. 09 all the itues Mail inherit an /e tail in FaVelrind and. 
Ibid. cites D. [but it ſeems 1 ould be )o 8 
Ibid. cites D. 176. [but it ſeems it ſhould be 179. ] 26 H. 8. 5 
21 . | — 
C. A. ſeiſed of land in fee of the nature of borough- s. P. xlod. 
engitſh, ſurrenders 1% Thy to the cuſtom, to the uſe of F. S. and 102. Cites it 
his heirs, who died before a:mittance, leaving two ſons; it ſeems, that ©.*1< ee N 
che youngeſt ſon ſhall have the land, becauſe he 1s in by deſcent, or „ BRE. | 
at lcaſt by force of the firſt ſurrender, and fo in nature of a deſcent. , and 


Per Glyn Ch. J. Hill. 1657. B. R. 2 Sid. 61. that the 


Opinion ol 
1 z 

the court was, thit the right would deſcend to the youngett according to the cuſtom. —S. P. 
cited by Wylde, Trin. 26 Car. 2. B. K. as held that the youngeit ſen ſhould have it. Vent. 261. 
in caſe of Batmore v. Graves. - 


7. J. S. ſeiſed of land in b5r-ugh-englifh, demiſcd it to A. and his Co. Litt. 
heirs for the life of B. A. died leaving two ſaus, C. and D. It was ee 
arzued, that it ſhould go to C. for that it is not a deſcent to him as *© 
heir, but a ſpecial limitation to prevent an occupancy, and that he | 1 
takes it as ſpecial occupant and purchaſor, and therefore ought to be 
heir at the common law; but it was anſwered, that he took it as 
heir, and that in 10 Rep. in SEYMAIN'S caſe, ſuch eſtate is taken 
a> a deſcendable frechold, and tuch it ought to deſcend to him 
as heir by the cuſtom which runs with the land, and guides the de- 
ſcent to the youngelt ſon; and of this opinion was the court, and 
gave judgment accordingly. 2 Lev. 138. Trin. 27 Car. 2. B. R. 
Baxter v. Doudſ well. 

8. If a man has lands at conimon law, and lands in gavelkind, and 
he deviſes his lands at common law to his heirs in gavelkind ; (fo 
of lands at common law, and lands in b5rough-engithh.) In theſe 
caſes, if the teſtator Habs at the word heir or heirs, it is Certain the 
g-ungeſt ſon in the one cate, or a!! the ſons in the other cate cannot 
take; becauſe the cldeſt ſon only is heir; but now take all the words wu 
together, and then it is moſt certainly a good devile to the your gett 


» 


ſon, who 1s heir in borough engliſh in tne one caſe, and to all the 


ſons who are heirs in gavelkind in the other. Fer Cowper C. 


Hill, 1716, Ch. Prec. 404. in caſe of Brown v. Barkhiam. 


X 3 (H. Where) 
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(H) Where Jus Repreſontationic is preferable to Jus 


Propinguitatis, & Vice Verla. 


I. ONE has iſſue t7v2 ſors, A. and B. and dies; B. has iſſue two 
ens, C. and D. and dies; C. the eldeſt fon has que and 
dies; 
his next couſin, and yet thall not inherit, but the iflue of C. For 
he that is inheritable is accounted in law next of blood, and there- 
fore here is underſtood a divition of next, viz. next jure repreſenta- 
tionis & jure prapinguitatis. Legally in courſe of deſcents, he that 
has jus repreſentationis is next of blood ighEritable, and the iflue of 
C. does repreſent the perſon of C. and if & Had lived, he had been 
legally next of blood ; and whenſocver the father, if he had lived, 
Spautd have inherited, his lineal heir by right of repreſentation ſhall 
inherit before any other, though ano jure propinquitatis 
nearer of blood; and therefore Littlet f 
of blood immediately inheritable ; fo as tits produces another divi- 
ſion of next blood, viz. immediately inheritable as the iſſue of C. and 
immediateiy inheritable as D. if the iflue of C. die without iſſue; 
for the afſue of C. and all that live, be they never ſo remote, ſhall 
inherit. before D. or his line, &c. 
law, between next of blood inheritable by deſcent, and next of blood 
capable by purchaſe ; and therefore in the caſe abovementioned, lcajz 
cr life to A. the remainder to his next of blocd in fre; in this cate 
D. ſhall take the remainder, becauſe he is next of blood, and ca- 
pable by purchaſe though he be not legally next to take as heir by 
Meet. Co. Litt. 10. d. 
2. Some do hold upon the words of Littleton, that if a leaſe for 
- were made to the ſon, the remainder to his next of blood, that the 
ather ſhould take the remainder by purchaſe, and not the uncle; 
for that Littleton ſays, the father is next of blood, and yet the 
uncle is heir: as if a man has i ſue #29 ſons, and the eldeſt jon has 
i ſue a ſon, and dies, a remainder is limited to the next of his blot, 
the younger ſon ſhall take it, yet the other is his heir. Co. 


Litt. 10. b. 


3. When the right heir cl::ms by purchaſe, he muſt be 4 cem. 


| pleat right heir in judgment of law. Co. Litt. 164. a. 
. * - ' 7 
4. It was found by ſpecial verdict, that the land was borcug? 
engliſh, and that the cuſtom of the manor was, that al! copyhold tenc- 
ments did, and ought to deſcend to the youngeſt fon and his heirs, 
that A. had iſſue five fons, B. C. D. H. and F. that F. died, living 
A. and leaving a daughter J. and that after F.'s death A. purchaſed 


the land in queſtion, and was admitted to hold according to the cuſtun 


- of the manor, and after died ſciſcd, and E. the fourth ſon entered. 


The queſtion vas, if F. the daughter of F. has good title as repre- 


ſentative of F. who, if he had lived, would have inherited as heir to 
A.. and it was adjudged for the daughter, 6 Mod. 120. Hill, 
2 Annæ, B. K. Clement v. Scudamore. | 


(I) Hound. 
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purchaſes land in fee ſimple, and dies without iſſue ; D. is 
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(I) Bound, 


In what Caſes. Sce (L. 2) 


* 
im that the 


begin with himſclt; therefore 2 contract concerning his land, 
8 : gat a 1 S A0 
which ſhould otherwiſe go to the iſſue, ſhall not bind, becauſe the bound 
anceſtor was not bound hinjelſ. Arg. Show. 379. Cites Hob. 130. where the 
Oates v. Frith. = : e 

| | | not bound 
himſelf.  Cro. C. 371. cites 31 E. 3. Grants 85. — 8. P. but otherwiſe by a warranty in [awe 
Co. Litt. 386. a. 


2. The father covenants by articles, &c. and afterwards conveys Toth. 170. 
the land to his fon; the father dies, the ſon is ſued as heir, and 6,” * 
being ordered to pe m his father's covenants, he refuſed, in- "77" 
fiiting, that he is not chargrable with his father's covenants as 
heir, the /ands being convezed to him; nor as ex=cutor, having no 
aſſets. This court grdered him to ſeal the covenant according to 
the ſaid articles, @ y covenant to free the premiſſes from 
Jeaſes and incumbr S, or ſtand committed. 1 Car. Chan. R, 

18. Pool v. Pool. 


3. A verbal contra? cannot create a penalty to oblige the heir, 


Vent. 76. Paſch. 22 Car. 2. B. R. Gibbons v. North, 


(I. 2) Bound by Aguicſcence under a Will. 


-, * % * 
60. S. C. and 


1. A Deviſed lands to R. S. and T. and their heirs for her See Vern. 
K 8 
&f ; 


Ob I. 3 1 


as ſhould be alive at the laſt; and then declares the truſt of all her where it is 


lt F * 5 3 Oy, 2 . , I W 

e/tate unaijfpſed cf V7 IHE! fad wit, to be far her and her heirs ; the ſald that 
PR Mil — 2 7 ! 28 o ' : 8 . I. . 0 SE 

truitees ſell the inheritance of the lands, and diſtribute the money ien 
LI! 1am > 


1 the daughters, the heir at law being privy and not claiming; former de- 
and after a fine was levied and 5 years paſſed. Upon a difference © <5 were 


XK 4 | ute 


5 N man ſhall charge his heir but as part of himſelf, and fo Tis a mor- 


9 


3 — 
Sn 
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uſe of his will; or however, that being for the advancement of a 
child, it ought to be made good here. He made no proof of any 
ſurrender, nor that a court was called for that purpoſe, nor any 
proof that any of the court rolls were Joſt, (Which was pretended} 
and he was well provided for, with:ut this copyhold; and the elder 
brother was in poſſeſſion 20 years, by confent of the plaintiff; lo the 
bill was diſtmified with cofts. Paſch. 1700. Abr. Equ. Caſes 123. 
James v. James. | 

3. A. by will gave lands to J. S. and having, after his will made, 
purchaſed other lands, he on his death bed deſired B. His heir at 
law, not to hinder his nephew J. S. from enjoying the nevr purchaſed 
lands, though he had not by any writing declared the truſt for 


8. and his heirs; B. /uffers F. S. to enjoy it 11 years, and then 


pretends he thought the after purchaſed s had pailed by the 
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will; Lord Cowper decreed, that this was out of the ſtatute of frauds, 
and that B. letting J. S. enjoy it ſo long, was an exccution of the 
truit, and ſo out of the ſtatute; and though no expreſs fraud was 
proved, vet the poſſeſſion for 11 year dong preſumption 
that he ſulfered it as an execution of Mr ator's declaration. 


Mich. 7 Annæ, G. Equ. R. 11. Harris v. Hor well. 


(K) Charged. B 'y what Conveyance. 


. A Ferffinent by the heir in the life of the anceſtar without war- 
ranty is no bar after the ancettor's death. Fer Brian and 

ateſby; e contra Tremayle. Br. Barre, pl. 86. cites 21 E. 
. | | | ? 
2. A truft for payment of debts generally is good againſt an heir, 
though no creditor - be party to the deed, nor debt expreſſed in 
particular, nor covenant in the !-aſe to pay; but Lord Keeper ſaid, 
he would not maintain it againſt a purchaſor. Hill. 20 & 27 Car, 


2. 1 Chan. Caſes, 249. Leech v. Leech. 


(K. 2) Pladings in Actions against him. 
* 5 


. DBT againſt the heir; the defendant pleaded riens per de- 
ſcent, the plaintiff ſaid, aſſets in the county of E. C. and S. 
and the viſne was cf all three counties; but per Norton, if he has 
aſſets in any of them it is ſufficient. Br. Aſſets per deſcent, pl. 24. 
cites 28 E. 3. and 27 E. 3. 78. But in ſuch caſe three ſeveral 
juries were awarded, Fitzh. Viſne, 9. | 
2. Delt againſt the heir, he pleaded riens per deſcent; and 
per Hank. if he had by deſcent in ancient demeſne, he ſhall be 
charged by it of the debt; quære in formedeon, it the ſame law. 
Note, that there is franktenement, and. baſe tenure in ancient de- 


meſne. Br. Alicts per deſcent, pl. 11. cites 7 H. 4. 14. 


3. In deb. a ainſt the heir upon an obligation of his anceſtor, he 
cannot plead a releaſe made to the exccutor of his anceſtor, 


without ſhewing the reltaſe; for there is privity between them; per 


Fitzherbert. Er. Monſtrans, pl. 61, cites 14 H. 8. 4. 1 
44. + 
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4. If a man oblige himſelf and his heirs in an obligation, and 


MM dies, and aſſets deſcend, and the Heir aliens the aſſets, there he is 
; IF diſcharged 3 but if he re-purcbajo the lame land, it thall be charged, 
S = ſor it is ſufficient for the plaintiff to jay, upon rens per deſcent 
„ 1 pleaded by the defendant, that ofſets deſcended to him in fee ſimple, 
0 1 of <which he was ſciſed at the day f the torit purchaſed ; per Engle- 
. 3 field and Brown, which was agrecd ; but at another day Fitzher- 
1 bert and Snelley denied this caſe, cherefore quære; for an action 
>, 2 b:. perſonal once extinct, is extinct for ever, AS it ſeems. And alſo by 
it .Y the re-purchaſe he is not in by deſcent. Br. Aſſets per deſcent, 
4 = pl. 1. Cites 26 H. 8. 1. | | 
_ 4 5. In debt againit the heir upon a bond of the anceſtor; he s. p., Lev. 
NR. 5 plended, that his anceſtor made J. §. his executor, who had aſſets ; 139. Davis 
1c 4 that J. S. Med, and imſtration was granted tO W. R. wnere- 1 
"HM = UPON It was demurrew, and Judgment Was given tor the plaintiff 3 Aſſets per 
he 1 for ine cbligeg may fue either the heir or cxecutor at his election. deſcent, pl. 
s 1 Bendl. 96. pl. 142. Hill. 3 Eliz. * Quarrols v. Capell. 1 * 
on | E = | P. 204. b. pl. 2 S. C. 
OM "__ 6. Debt lies ava the cæecutor of the heir, upon the obligation 
I of the anceſtor, without any averment in the count, that aſſets de- 
3 feended, which is intendible in law, till the contrary be pleaded by 


. the defendant ; per Manwood. Mich. 17 & 18 Eliz. D. 344. b. 
| in pl. 1. cites M. 5 Eliz. Lib. Int. 171. 


8 7. Debt was brought egain/t the executor of the heir upon the S. C. cited 
3 1 ond of the anceſtar, without any averment in the count, that afſets : 8 Dye 
and 5 _— to the har; this is intendible in Jaw till the contrary be afers de- 
9 7 pleaded by the detencant, Mich. 17 & 18 Eliz. D. 344. b. pl. I. ee to 
| 5 Cites Lib. Intrat. fo. 171. ax 
. 75 mace it as 
cir, J a duty due by the heir, but the reporter who cited the caſe ſays, quzre tamen de ceo. 
in 3 | 
ſais, RG 8. The writ againſt the heir for a debt of the anceſtor is in the and be- 
Dar. =. debet & detinet ; per Dyer. 2 Le. 11. Hill. 20 Eliz. C. B. in caſe cauſe the 
old Hinde v. Lyon. | —_ 
= | Lyon | in the detinee 
"0 cry it was held ill, though it was infiſted to he for the defendant's hene fit, and cited 10 H. 7. 8. b. 
nor Mas it cured by verdict, and ſo :le court gave judgment quod querens nil capiat per billam. 
Lev. 130. GOoObwWiN v. NEw Tox.: Paſch. 16 Car. 2. B. R.-But Mich. 19 Car. 2. B. it was 
held that it was cured by vr dit by the 16 S 17 Car, 2, S. but would have been ill upon demurrer. 
E de. Sid. 342. Comber v. Watton. | 
14 . 9. Debt againſt the niece, as couſin and heir to the uncle, who 
e has was the obligor; the detendant confeſſed the declaration by nient 
J. 24. dedire, but that u ing in fee ſunple is deſcended to ber, but a 


reverſion of α moore in S. in the county of, &c. pt mortem J. N. 
&. The plaintiff may pray ſpecial judgment upon this confeſſion, 
viz. Quod recuyaret debitum & dampna de preditta reverſione 
levand” cum acciderit, and ſpecial writ ſhall iſſue to extend the ꝛb hole 
30 acres; and it ſeems that this was the law before the ſtatute 
W. 2. 18. D. 373. b. Mich. 22 & 23 Eliz. pl. 14. Anon. 

10. Judgment was had againſt the heir upon the bond of his 
anceſtor, but being named fon and heir apparent in the pleadings, 
whereas he was heir in facto, the judgment was reverſed. Ow. 
119. Paſch, 35 El. B. R. Pendigate v. Audley. 

© 11. Error 
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1. Error upon a judgment in debt; for that in the writ he was 

named jon and heir apparent, and in the declaration fon and heir 

[ 263 generally; and for this variance the judgment was reverſed; yet it 

| was ſaid that apparent was ſurpluſage, ſed non allocatur. Cro. 
Eliz. 333. Trin. 36 Eliz. B. R. Annefley v. Stokes. 

Nelſ. Abr. 12. Debt againſt the heir, who pleaded riens per deſcent on the 

1 . day of toe actin brought, the plaintiff replied, that he had formerly 

upon de- brought an action againſt the heir fir the ſame debt, and thereupon 

murrer the he was outlawed, Which was afterwards reverſed ; and then he im- 

. mediately brought a new action, and averred, that the heir had 

becauſe aſſets at the time of the firit writ; defendant demurred, but no 


after that judgment, Hob. 248. Hill. 12 Jac. Spray v. Sherrott. 
writ 2nd 


before the ſecond action he had aliened the aſſets, and in ſuc? caſe he not charzeable!̃ĩ«ê! 
Cro. J. 589. in caſe of War Twalr v. ALprich a preſident enn of g Jac. between 


'CHERLTON AND SPRAY, And that verdict and jd ament was for the P.alntitf. 


S. P. and 13. In a/uwmpfit againſt the heir on a promiſe to pay a bond 
3 3, debt of his tather's, upon conſideration f s forbearing to 
but the ſue him (the heir) for it; upon non r plcaucd a verdict 
plainuff was for the plaintiff, and it was moved in reit of judgment, be- 
— Har cauſe it was not ſaid that the father obliged him and his heirs, and 
the court that therefore it does not- appear that the defendant was liable to 


prayed nil an action, and ſe the confideration vi; but it was adjudged that 


, capiat per jt ſhould be intended after derdict, it being found by the jury; and the 


billam, and TT > ae ; 
ſono judg- Plaintiff had judgment upon the argument of the reporter. Raym, 


ment. Lev. 128, Marg. cites 'I'rin, 1656, B. R. St. Paul v. Lord Rivers. 

165. Hunt Pe 

v. Swain. And the Lord ST. ParLt's cas, being cited as adjudged contra inthe late time no 
regard was given to it, and TW. ſden who was counſel in the cafe, ſaid that it was then taken to be 
a hard caſe, Ibid. In the caſe of HuxT v. Swart the court doubted. Sid. 245. S. E. 
adjorned Raym. 127. Paſch. 17 Car. 2. B. R. } 

It was inſiſted that though ſuch declaration might be :/! deer, yet it is prod after on wind , the 
jury finding him obliged as ſon and heir, and that otherwiſe there h d been no confideration, 41d 
ſo the jury muſt have found non aſſumpſit; fed non allocatur; for though they will intend a per— 
ſonal lien againſt an executor, if he has ailets in lis hands, thuugh it be not averred, yet 15: 90? 
ewill not intend a real [in ug ainſi the har, thaugh be be band by the obligation of his anceſtor, de 
expre/:ly all:5:d, and therefore they would not intend it here, though it be after a verdict, and fo 
judgment was arreſted. Quod nota, 2 Saund. 136. Barber v. Fox. Vent. 159. Trin. 
21 Car. 2. B. R. | | | 

14. In debt on bond againſt B. as heir of A. he pleaded that A. 
cas ſeiſed in foe, and conveyed to truflers to the uſe of Himſelf for 
life, remainder to the heirs male of his body, remainder in fee 10 Vis 
ton right heirs, with petcer to the truſtees to leaſe for three lives or 
99 years. The truſtees made a leaſe for qq years, and B. pleaded 

| that he had u aſſets preter the reverſion expectant on the ſaid leaſe. 
The plaintiff replied, prote/tands, that the ſettlement is fraudulent, 
pro placito faith, that he has aſſets by deſcent ſufficient to pay him. 
It was thereupon demurred, and inſiſted that the bar is good, and 
that the plaintiff ſhould not have replied generally, that defendant 
had aſſets by deſcent, but to the præter only: but it was an- 
ſwered, that the plea is ns more than riens per deſcent ; for the re- 
verſion which he pleads is not chargeable, being after an eſtate 
tail; for if the leaſe were expired, yet the plaintiff could not re- 
cover, and fo the præter is inſignificant, the lands under it not being 
ehargcable. And the plaintiff having traverſed all that is materia), 
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he need take no notice of more. And accordingly. the court held 
the præter idle, aun! the general replication 200d, and gave judg- 
ment for the plaintiff. 2 Mod. 50. Trin. 27 Car. 2. C. B. 


Oſbaſton v. Stanhope. = | | 
15. lo a bill by obzgee againſt the heir of the obliger for payment 


of a debt out of aſſets alleged to be deſcended, if the bill does not 


1 


allege that the heir tas bound by the bond, defendant may demur; 
per North K. Vern. 180. Trin. 1683. Croſſing v. Honour. 

16. In debt againtt B. as heir of A. the pleaded riens per deſcent, 
and the jury found that A. died ſeiſed in fee, leaving iſſue B. his 
daughter, and his wiſe enſeint of a fon, who was afterwards born, 
but died within an hour. * It was adjudged againit the plaintiff, 
becauſe he declared againſt B. as daughter and heir of A. her 
father, when /o of and heir of ber brother who was laſt 
ſeifed, 3 Mod. 250. Trin. 1 W. & M. B. R. cited per Eyre ]. 
as the cate of Duke v. Spring. 


not a fee fimple in 
heir of him, <w:1h:u 
Carth. 129. Paſch- 
253. S. C. Show. Z. 
: C ot! 
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17. In debt upon 1 bond of the anceſtors brought againſt C. as 
heir, he (being both heir and executor) pleaded in abatement, that 
there was anther action pending againſt him and others as executors. 
It was objected, that he could not charge one and the ſame perſon 
as heir, and alſo as executor at the ſame time; for by this means, he 
may have two judgments at one and the ſame time for the ſame 
thing, and for which he has no remedy by aud. querela; and of 
ſuch opinion was Pollexſen Ch. J. on the firſt argument. But 
Powell J. contra; for being one and the ſame perſon, repreſenting 
as well the heir as the executor, it is all one as if it were in di- 
verſe perſons. Rookſby J. then ſaying nothing. But afterwards 
Pollexfen being dead, judgment was given by Powell and Rookfby 
that defendant anſwer over. 3 Lev. 393. Paſch. 2 W. & M. 
C. B. Haight v. Lanham. | | 

18. A j/tranzer need not ſhav coinage in any caſe; a man ma 
bring an action againſt a couſin and heir as couſin and heir, without 
ſhewing how. Per Holt Ch. J. Show. 249. Mich. 2 W. & M. 
in caſe of Kellow v. Rowden. 


B. N. Kellow v. Rowden.—3 Lev. 236. S. C. 
But if a meid;ate hein had been ad ly 
Aus le, the declaration ſhould hate been ſpecial. Agreed Carth. 125. as was held in 
Cro. C. 151. S. C. and held, that being a -<iteral heir, he ſhuuld be charged 


See Trial 
(C. z) pl. 
62.— But 2 
mediate heir 


of an obli- 


gor, to 
whom a re- 
verſion ex- 
pectant on 
an eſtate 
tail, (and 


Jen) deſcended by mediate deſcents, may be declrred againſt as immediate 
cent. Adhudged againit the opinion of Eyre J. 


3 Mod. 


1264) 


In debt on 4 


bond of the 
anceſtor, 
the plaintiff 
need not 


7 


[pew how 


heir, &c. For the plaintiff is a ſtranger and it would he hard to compel him to ſet forth another's 


pedigree. 1 Salk. 35 5. Denham v. Stephenſon. 


19. 3& 4 . & 17. 14. / 6. enacts, that where an action 
ef debt upon a ſpecialty is brought againſt, an heir, he may plead riens 
per deſcent at the time of the original writ brought or bill filed, and 
the plaintiff may reply, that he had lands, &c. from his anceſtor 
before the original writ brought, &c, and if upon iſſibe joined thereon, 


c 


it be found for the plamntiffy the jury ſhall enquire of the value of the 


: 1 y . 
lands deſcended, and thereupon judgment ſhall be given, and execu- 


tion awarded to the value of the land; but if judgment given againſt 
ſuch heir be by confe/fron, without confeſſing the affets deſcended, or 
upon 


6 Mod. 241. S. C. Mich. 3 Annz, B. R. 


In db. a. 
gaintt an 
heir, who 
pleaded 
riens per de- 
ſcen on the 
day of the 
6i/l: The 
plaintiff re- 
eli d ſpeci. 


ally that the 
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thor of the upon demurrer, or nihil dicit, it Hall be for the debt and damages, 


defendant 

e ') without any writ to enquire of the lands 
.d 0» 149 » 

3 8 4 5 7 , - 5 f 5 5 
a GY, anda teak de fon niant -3 after the dea? h Ot oO 1e fat He " ana PIE $ OE of th b. tl, SD Co viz. eh 
425 WI ch Was a ny” after the death of th: 2 oblig o, 4. d lands ty d-jcent from be fut her in fee finipl: , 

a P. o the plaintitt, ) 4e dite preg. i cifſe. p, Vize AP! ug Sg predict. & hoc par atus 
eſt verificare unde petit uUgdicium according to this ſtatute. It was obiegted that the replication 
Was ill, becauſe the pla}: at iff had put me value of the lands in iſſue hy theſe Worus, 0 &c. _ 
debito Pr Kdicto ſatistecifſe potuit, which ſhauld have been omitted, becaule the forvte is expreſs 
£, , ; * 2 4 7 7 - . | 7 . . =" þ ' 

tha? «aj: Er the HELL $? 1 ie, 4e 55 8 . Eu 67 7 ire of ths . 0 that it iS matter a guckt only EX 
officio, and not to the point of the NE. And, that by this ſtatute, the plaintiff is only to recover 


ro tanto, with pee to the value of ſuch alie ne , and is not to havs a grral judement againtt 
the heir as at common law oon a falſe plea. But Per Cur. upon debate, this replication was 
held good, and that | if wt 3 &c. de debito predicto ſatisfeciſſe potuit, had been left out, it might 


have been 2 good c of objecti. n. For the 45 Gute gives 3 ccc to Alter any more of the form 
. 


If tb replicatio: comme , in ſuch c ates, Fu! cniy as to the tric cen ing to2 et 5 4 A an. { the 
b <l A * 1 7 1 * \ 11 74 . 
econ. 14/152, Willa before the ita dude was tothe count cry, n #2 do de un an YL rmint oniy, that the de- 


fendant muy have an opportunity to anſwer the new peg alledgog the replication ;_ and the 
plaintiff had judgment. Carth. 35 3. Trin. 5 W. z. E. R. Reithar Heſter. —5; Nod. 
; f 


122. 3 but 130: ſaid there do be adj udged, thougn Nelf. Abr. c * Heir. . 3) pl. 19. 15 {Vs 


20 A. ſeiſed in fee tobt to baron J. S. they have iſſue B. r. 

C. and then A. the fe. ne died feiſed, and pas tenant by th 
curteſy, during We Je, . 0 whom th * n deſcended, en- 
[ 26 ] tered into a bind „ and di. 5 leaving E. his daug ter and heir; then 
2 I EF, died, and the land deſcended to F. ber aunt, the faid J. S. being 
ſtill living. In. debt on this bond, the count was againſt F. as 
heir of E. the daughter and heir o B. and adjudged for the plaint iff, 

per tot. Cur. (Nevill being a abſent) Lutw. 507. Trin. 6 W. & M. 

C. B. Rooxe v. Clealand. 


* 


see Fines (L) Pleadings in Actions, &c. by Him. 
(K. 2)— I a 
_—_ I, HE who is in poſſeſſion Ly deſcent, need * wſpecralty, 
Per Cur. Br. Monitrans, pl. 65. cites 24 t 3. 82. 
2. A man may baue writ of coinage, though . C9 es aid not ate 
ſeiſed; for if he was ſciſcd the day of his death it ſullices ; becauſe, 
ſo are the ons of the writ, and fo is F. N. B. tit. Mortdanceſtor; 


quod nota. Br. Coſinage, pl. I. cites 49 E. 3. 38. 
* In this 2. * Scire facias upon a tine was brought as couſin and herr, and 
writ it may did not ſhew how couſin, and therefore judgment of the writ, & non 


be declared 
* allocatur; for in t formedon it ought to be ſhewn, but in eite facras 


eborgh it be the one and tac other is ſufficient, Br. Brief, pl. 47. cites 41 E. 
mo? com. Ane 'd 
WET. 


in th: writs i 
Br. Coſinage, l. 13. cites 27 H. 6. 2. — coſinage was ſhewn 7 t count o, and good ; 


for Ik is a Tri: jud;! I; contra in vit wan 4 28 formedon, c. Dr Brie E pl. Si 5s cites 8 H. 4 
22. 19 P. Br. Coſinage, 1 12. cites 12 H. 4. [— ſee pl. 10. contr e eee 
facias upon 25 by one as Couſtn and heir, the plaint titf did not [Few how coufin by vit nor ty roll, and 
therefore the writ was abated by award after ſſne jo ined, and in another term ; for tlie writ is 
inſu@icicnt by ma'ter apparent. Br. Cofinags, pl. 5. cites 34 H. 6. 4.— S. P. Br. Coſinageg 
pl. 13. cite: 38 1 37 S. P. And it was nit amended ; for it was in another term. Br. Briet, 
pl. 249- cites 35 H. 6. 39. 

In avowry for ven- granted 12 F. 2. the defendant ſhewed the d:/cent to F. S. bie bor 1 ts, but 
fhews nt bead he but leir. The plaintiff demurred generally ; and the court thou ug ht that he need 

not ſhew in the writ how heir, but in the d:claration; and an avowry is as a declaration. But tt 0 
held, that to ſhew how heir is ly form, becauſe not traverſable, but that h:ir or not hei, only it 
ai; and that therefore, upon a general de nutri, this is holpen by the ſtatute 27 Ilia. but the 
+ n-t pleaving the deed of the rent here ſhew n in cout, or that hic in curia prof-rt is matter of 


ſabſtance not aided by the ſtatute. Mo. 88 5. pl. 1243. Heard v. Baſkerville—Ard ba is 
there 


4 Heit. 265 
5 4 ere ſald, that in error in B. R. it was adjudged that ſuch exception was not good. Cites Sic 5 
1 Henry Wallop's caſe. -+ Hubert Ch. J. cited S. P. and S. E. Hob. 301. 1 
(x 1 4. Intruſion of ward, where the plaintiff made title to the ward 3 
us 1 as heir to his father, who held of him in chivalry; the defendant 4 
on : 3 faid that the land was given t9 the father and mother, and to the 
= I | heirs of their two bodies, and the feme ſurvived, judgment of the 
A " 3 writ, which dees not make him heir to the mither, & non allocatur ö 
er = for this ⁊orit is in the perſanalty, otherwiſe it is in writ of ward, 1 
on I which is real, and therefore the defendant was compelled to an- 
52 . == ſwer. Br. Brief, pl. 507. cites 43 E. 3. 4. 
"mM + 57 In ſcire facias to execute a fine the plaintiff demanded as | 
25 | couſin and heir, and ſhewed the couſinage out of the writ, and 3 
he 7 not within, as in forgagdon, and exception was taken to the writ, | J 
d. 2 & non allocatur ; viMetore he ' conveyed as ſon of F. the ſon of E. 4 
5 and the tenant ſaid, that E. had no ſuch ſon as F. and good, without | ; 
16 4 giving other mother; contrary if hc had ſaid that J. was not the ſon of | 
he E. for in the on atirms ſuch perſon to be, and in the other 
1 not, and the othY t ſuch ſon J. was born and begotten at 
en , D. in another county, and the viſne was of both counties. Br. Sci. 
1g fa. pl. 67. cites 8 H. 4. 22. 


6. Scire facias again/? a parſyn upm a recovery in ceſſavit againſt 


as © 8 - — „ 1 

"2 S the predeceſſor by the father and mother of the plaintiff, and he 

1. 1 brought this action as heir of his mother. Caund. prayed judgment 
= of the writ; for he ſhould make himſelf heir to both. But per 


= - Fulth. not, but only to the mother who ſurvived; and per Brown, 


4 it appears in the record that the laren had nothing but in jure 
1 uxoris, and therefore the writ awarded good. Br. Brief, pl. 170. 


. 


65. i = 7. Scire facias by two, as conſins and heir of N. and J. viz. as S. P. ibid. | 
: FI daughters of M. fon of the faid N. and F. and coulns and heir of n 1 
7:2 = the ſaid N. and J. and did nit fhew the death of AA. their father, 6. 1 
Cy and yet well per Cur. For it ſhall be ;atended that he is dead, by S. P. Pr. 
+ 1 reaſon that they are named daughters of N. and couſins and heirs of ee 
2 N. and J. which cannot be if AI. ſon. of the faid N. and J. was not * 
nd 1 dead, quod nota. Br. Bricf, pl. 412. cites 11 H. 6. 43. - 
on | E by the ſon and heir, he is not bound to y tit the decenjrd had ro eme livins at the rite, Aquos 
as 1 n appeal by cou ſin and bei,, to ſy t' at the deln bad no fe Wide ———Z ut in formedas in remain- 
E. 3 * or reverter, 3 he cla ine a. heir by deſcent of the land, he ſhall ſhew the death of 
3 tenant in tail. Note a diverſity. Ibid. * 266 
od ; E 8. In ſcire facias of land, as couſin and heir upon a fine, or the 
Sg "= like, if lem dies be given, there it 7s not uſual to enter the caſinage, 
3 1 but if the party prays execution, then it is uſed to enter the colinage 
it is 1 In ſuch form, et ſuper hoc idem petens dicit quod ite oft conſang. et | 
5 ; 3 heres, &c. And ſheww Low coulin, & petit executionen and it was — 
| Þ held good enough. Per Comberf. Prothonotary. Quod nota bene. 


Br. Coſinage, pl. 12. cites 33 H. 6. 54. 

9. In waft, if the defendant appears, and the plaintiff conveys 
the reverſion as coiſin and heir to the leſſor, he ſhall ſhew how couſin ; 
and e contra where the defendont mates default, by which a writ to 
enquire of waſt is awarded, quod nota diverſitat. Br. Titles, 
Pl. 56. cites 34 II. 6, 44. ; 


10. In 


266 Heir. 
Fo in c 58 10. In formedon, the tenant vouched one J. as couſin and heir, and 


vita he ſhewed how couſin; and per tot. Cur. he need nt to ſhew how 


need not coin in this action. Br. Voucher, pl. 76. cites 15 E. 4. 4. 


Mew how 
couſin tial ive deraigning of the warranty to the vouchee, when he appears; per Fencot. Quod non 
negatur. Br. Colinage, pl. 5. cites 38 E. 3. 15. : | 


II. Contra in writ of entry within the degrees; for he ought 
not to vouch out of the line, therefore he ſhall ſhew there how 
couſin, Ibid. 

12. Error was aſſigned, becauſe the fenant in the former record 
pleaded that his father was ſciſed in fee, and died ſeiſed, and the land 
&cſcended to him as fon and heir of his ſaid father, and di not ſay 
that he was his fon and heir in fa#?, and yet well, per Cur. For the 
uſual entry is not otherwiſe, and fo it is uſe Vit a man may juſtify 
as ſervant, &c. as bailiff, &c.-or as executir of ſuch a teſtament, 
&c. to do ſuch act; and it is uſed in pleading, that a man was 
ſeiſed in his aemeſne as of fee, and not in his demeſne in fer ; the 
ſame law to ſay as couſin and heir, &c. v+ror by the opi- 
nion of the court, and after it was adjudged for. Br. Error, 
pE 143. cites 5H. 7. 2. 

13. In treſpajs ; the defendant ſaid that his =—_ was ſeiſed, and 
died by proteſtation ſeiſed, and he entered as heir, and gave colour 
to the plaintiff; there this bar ot to be confeſſed, avi , or tra- 
verſed, Quod nota; per Cur. Br. Barre, pl. 2. cites 26 H. 8. 7. 

3 Mod. 14. Where a man claims as heir in fee fimple to any man b 
2551. deſcent, he muſt make himſelf heir to him who was laſt ſeiſed actual 
low v. cf the inheritance. Co. Litt. 11. b. 

Rowden. | 


3 Mod. 2 56. 15. If a man claims as couſin and heir, he muft fhew how, but 
ee of not when he claims as brother or ſon aud heir. Per Dodderidge J. 

EL LOW I X ) | 
e een Godb. 275. pl. 388. = 
DEN per Eyre J. If one brings a-f:rmed in d-[cender, he muſt name every ane to whom any 

right did deſcend, or otheru iſe the writ will abate. Per Eyre J. 3 Mod. 256. 

Bus in a uit Ferrer to reverſe a fine as couſin and heir, and affigus errors, and brings a ſc! fu. 
ad audind. erreres, and ſhews not in either of the ſaid writ how couſin ; it was reſol.ed good 
upon demurrer ; for the one is but a commitiion to hear the errors, and needs not ſuch certainty ; 
and the other is but a writ founded therenpon, nor is it requiſite tha: the title be ſhewed therein, 
unleſs it be in a ſpecial caſe. Cro. J. 150. Patch, 5 JIac. B. R. Champernoon v. Godolphin. 


[ 267 ] 16. In delt for rent by the heir, reſerved an a leaſe made by the 

father, the plaintiff counts that he is ſon and heir of the lefſ9;, but 
does not allege, that he brings the actian as heir; and upon excep- 
tion taken, Williams J. ſaid, that he ought to have ſhewed in his 
declaration; how he came to the reverſion, and thereby to intitle 


judged for the defendant. Bull. 48. 


$f 


himſelt to his action, and adj 
Mich. 8 Jac. Smith v. Nuſam. 

17. Error to reverſe a fine taken by commiſſion, and the error 
aſhgned was, that the cogniſor died before the return of the writ 
of covenant. But this point was not argued, becauſe juſtice 


Allybon was of opinion, that thg plaintiff in the errors had not 


well intitled himſelf by the writ; for it was brought by him ut 
conſanguineus & heres ſcilicet filius, &c. but doth not fhew how he 
was of kindred. To this objection Sir William W. _ the 

ſollicitor 


Meir. 


follicitor general replied, that if a deſcent be from 20 anceſtors, it 15 
not neceſſary to ſay that he was ſen and heir of fuch a one, who was 
„ and heir of ſuch a onc, who was ſon and heir of ſuch a one, and ſo 
to the twentieth anceſtor. Agrecable to this are all the precedents 
in formedons it is only ſaid that jus deſcendit, Adjornatur. 3 Mod. 
152. Hill. 3 Jac. B. R. Price v. Davies. : 

18. In pleading, if the fon will make himſelf heir * fo the uncle, 
he muſt ſhew how, and make the father a medium; that is, that 


ch a one, who is brother and heir to the uncle. 12 Mod. 619. 
Hill. 13 W. 3. B. R. in caſe of Blackborough v. Davis. 


„ 
agreed hy 

5 —— 4 : N _ | Holt Ch. J. 
inheritance deſcends to him, ut conlanguineo et hæredi; viz. ſon of Show 249. 


in caſe of 
Kellow y. 
Rowden. 


But a ſon need never ſhew his cofinage ; for he is immediate heir. Ibid, per Holt. 


19. And ſo in cal deſcent from the grandfather, you mult 
do it in like manner by the father, that it deſcends to him ut con- 
fanguineo et heredi, viz. as ſon and heir to the father, who 1s ſon 
and heir to the grmiber. 12 Mod. 619. in caſe of Blackbo- 
rough v. Davis.“ | 

20. But brither M /i/ter are in an immediate degree to one 
another, and for that need not mention the father in making title to 
each other; and for this he quoted the great caſe of FOSTER and 
RAMSEY in the Exchequer z two ſons of an alien, born in Eng- 
land, one of them dies, the other ſhall be his heir, and making 
title he need not mention the father, 12 Mod. 619. in caſe of 
Blackborough v. Davis. 


(L. 2.) Charged. Included, though nt named. 


I. | F a man leaſes for years by ded with warranty, and the leſſee 
5 is oufted by a ſtranger 6; title, action of covenant lies againſt 
tne leſſor, and againſt the heir, if he has obliged the heir to war- 
ranty, and fo ſee that the heir is not bound, if the warranty does 


net expreſs heirs, per Littleton. Br. Deſcent, pl. 50. cites 32 
H. 23 | 


See Cove- 
na:t (D) 


Br. Cove- 
nant, pl. 
25. Cites S. 
C.—The 
Warranty 
muſt name 
the heirs 
expreisly, 


aud the heir? muſt have aſſets by deſcent in fee ſimple. Pr. Covenant, pl. 38. cites S. C. 


2. And if a man covenant by indenture to build a houſe, and does 
not, and dies; action of covenant lies avain/t the executors, becauſe 
the teſtator broke his covenant, but not againſt the heir ꝛvit haut 
warranty; and ſo fee that the executor may be bound without 
expreſs words of executors ; per Littleton. Br. Difcent, pl. 50. 
cites 32 H. 6. 32. 

3. Heir ſhall not be charged in grant nor in warranty without 
expreſs words of heirs. Br. Grants, pl. 161. cites 21 H. 7. 4. 


Br. Cove- 
nant, pl. 
38. Cites 
e. & FP. 
by Little- 
ton. 


S. P. agreed 
to be law. © 


Paſch. 18 


Ja. B. R. Cro. J. 570. in the Exchequer chamber, in caſe of Goodwin v. Goodwin. 


4. A. makes feoffinent in fee to B. and binds himſelf only to 
warranty without more; B. is impleaded and voucheth A. who 
entereth into the warranty, and loſeth ſo as judgment is given 
gant B. and alſo to recover in value againſt A. who before exe- 

CUtION 


| 208 ] 


268 


1 Rep. 155. 
d. in the 
REcToRr 
o CxED- 
DING=- 
Tow's caſe, 
cites S. C. 
and the 
reporter 
cites the 
reaſon — 
S. C. cited 
Arg. Mo. 
481. 482. 
51 7.—Pol- 
lex. 60. 


Where a 
man cove- 
nants with 
B. that if 


Heir. 


cutton dies; per Cur. B. mall have execution in value againſt the 
heir of A. 4 Le, 2c6. Mich. 21 Eliz. B. R. Anon. | 


(M) Where he ſhall be the /r/} Taker. 


1. I F the king grants to me that my heirs fhall be quit of 
toll, this is a good grant for my heirs, and yer 1 myſelf ſhalt 
not take advantage; per Danby. But Priſot dubitavit. Br. Patents, 
pl. 28. cites 38 H. 6. 10. | | 
2. If tenant for life be of land out ef which a rent is iſſuing in fee, 
and the tenant for life purchaſe the fame rent by grant, this grant is 
good to take effect in the heirs of the te: tor life, and yet he 
had poſtefſion in the whole land at the 9 of the grant, &c. 
Perk. ſ. 81. | 


3. A man cannot at this day grant lands in tail, and reſerve a 
rent to his heirs, and exclude the grantor MA for the heir cannot 
take any thing in the life of the i. can the heir 
take any thing by diſcent, when the ance umielt is excluded, 
Co. Litt. 99. b. | 

4. If a man had granted lands at the common Jaw, to hold of 
his heirs, theſe words (to hold of his heirs) are v, and he ſhall 
hold of the grantor, as he held over; which he ſhould have Cone if 
he had made no reſervation at all. Co. Litt. 99. b. | 

5. If ccvenant be by indenture, that A.'s ſon ſhall marry B.*s daugh- 
ter, for which B. gave % A. 1001. and for this A. covenants with 
B. that :f the marriage ſhall nat take cffect, that A. and his heirs ſhall 
be ſeiſed of 1000 acres in D. to the uſe of B. and his heirs until A. 
his heirs or executors repay the 100. and after B. has :ue within 
age and dies, and the marriage did not tate effect, by which the 
eſtate is executed in the heir of B. by the ſtatute of uſes made 


anno 27 H. 8. notwithſtanding that B. was dead before the refuſal 


of the marriage, for now the uſe and poſſiſſiun is veſted in the heir 
of B. ſo that the indentures and covenants fhall have relation to 
the making of the indenture; for theſe indentures bind the land with 
the uſe, which indentures were in the life of B. But quzre, if the 
heir cf B. ſhall be in ward to the lord? For he is heir and yet pur- 
chaſor as it ſeems. Br. Feoffments al. Uſes, pl. 59. cites 3 M. 1. 

6. A. made a grant to B. that if B. paid A. 201. at Eaſter, B. 
ſhould have an annuity of 405. to him and his heirs; if B. dies before 
Eaſter, B.'s heir ſhall never have it; per Anderſon Ch, J. Goldſb. 
64. in pl. 2. Mich. 29 & 3o Eliz. 

7. A man cannot entail a remainder to his right heirs, unleſs he 
begin firſt in himſelf. Arg. Le. 102. Paſch. 30 Eliz. B. R. in cafe 
of ALLEN v. PALMER, Cites D. 237. and Br. 32. H. 8. Gard. 93. 


8. A. in conſideration of 1001. bargains and ſells Black Acre by 


indenture inrolled to B. and by the ſame deed, in confrueration of the 
ſaid 1001. and of rent to be granted afterwards by B. covenants, 


be doth not that if he ſells any part of his other lands that B. ſhall have the firſt 
offer for the purchaſe of them, and if he attempts to ſell without 
ſuch offer to B. that then A. and his heirs will ſtand ſeijed, fr, the 

| | ame 


marry, he 
will ſtand 
ſeiſed to 


«ANCE 


v. Fo 


Heir. | + 268 


ame conſiderations, to the uſe of B. and his heirs of all ſuch lands = _—_ 
| - and his 


as he ſhall attempt to alien without ſuch notice; B. dies, leaving beige K. 
M. his heir; A. without notice ſells other land to J. S. who had dies; the 


notice of the covenant; the rent was not granted, yet the juſtices eee 
GES Not 


agreed that the conſideration was good enough, though, but one of this 
the two things be performed, that is the payment of the money; ute ariſes 43 
and ſecondly, that the rent ſhould have been granted in convenient well to the 
time, which, not being done, is no part of the conſideration. * 


Thirdly, they doubted if the heir of B. ſhould take benefit of the fuf if hs 
contingent uſe, Mo. 547. Hill. 37 Eliz. Mills v. Parſons. hd been 


living, and 


he ® ſhall have the land in the nature of a deſcent. 2 Mod. 299. Paſch. 29 Car. 2. Arg. in caſe of 
| Southcatt v. Stowell.—ccites 2 Roll. Abr. 794. Parſons v. Willis. *[ 2 69] 


9. A decd of barge 1 /al: was rolled after the death of bare 

gaince and within the 6 months. It was reſolved by the three Ch. 
J. ona caſe out of che court of wards, that the heir was to fuc livery; 
for they agreed, that thialiffered from all the caſes put in SHELLY'S 
Cast of recovery utory, or covenant to raiſe uſes, as in 
Woop's Cask ther Md the like where the eftate veſts in the 

heir, though quaſi heir that never was in the anceſtor ; for this 
upon the inrollment ſettles in law, as between the bargainor and 
bargainee ab initio, upon the ſtatute 27 H. 8. 10. of utes, which 
Joins all the eftates to ti: uſes ipſo facto, only the ſtatute of inrol- 
ment ſays, that in that caſe it thall not veſt, except the deed be 
inrolled ; ſo that if it be inrolled it veits, not by the ſtatute of in- 
rollments, but by the ſtatute of uſes, preſently, Hob. 136. Paſch, 

15 Jac. Dimmock's caſe. | 

10. If a man. deviſe lands 79 one and to his heirs, and after the *S. ©, 

deviſee dies before the deviſer, the deviſe is void; for the will was ys g 
alterable at the pleaſure of the devifor, and the heir cannot be pur- 4% Miene 
chaſor. T Rep. 155. b. Mich. 40 & 41 Eliz. B. R. in the Rector 13 Jac. B. 
of Cheddington's cate, ——=Citcs Pl. C. 345. a. Bret v. Rigden. ST” 
59. per Jones J. Or if a /- ent be mace, and (Here /ivery the feoffer dies; or if gronter Aer 
ſion dies before attornment, tue heir ſhall not take; for the convevance was not perfect. gut 
if a man dig iſe to J. S. „er contingent, and deviſor dies, and then J. S. dies before the contingent, 
and after the contingent happens, it ſecms that the heir ſhall take ; for the will, which was 
the conveyance, was perfect by the death of the devitor, and not to be altered by any; 
per Jones J. Jo. 59. Mich. 22 Jac. B. R. ia cafe of Foy v. Hyrde. For when the conveys 
ance is perfect in tlie life of n anccſtor, the heir ſhall take though the contingency does not 
mw in the life of the anceſtor; per Jones J. 2 Roll. Re 484. in 8. C. by name of Hurd 
v. Foy. 


11. Bond by A. to B. upon condition to aſſure land during his Jenk. 249. 
life to B. and his heirs; B. dies, living A. per Whitlock and Jones 5. 
J. the conveyance muſt be made to the heir, but Dodderidge and 
Hyde J. contra; but judgment by the conſent ef Hyde Ch. J. 
was given for the plaintitr. Jo. 181. Irin. 4 Car. B. R. Eaton 
v. Butter. * | | 

12. Upon render by ſine to A. and his heirs, if conuſee dies 8. p. jo. 
before entry, the heir of the conuſce may enter; for the land is 59. cites # 
bound with the fine. enk. 124. pl. 50. 249. pl. 40. 83 
the Rector of Cheddington's caſe.—“ 1 Rep. 10 f. 4. 


vor. XIV. Y 1 Upon 
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Jenk. 249. 


pl. 40 


ſ:ys the 
Heir (hall 
f. K by 2 


fee ; 62 MY 


Heir. 


13. Upon covenant to raiſe uſes uten grant or agreement per— 
formed, or to be performed, and covenantee dies before entry, or 
before ſuch performance; the heir of the covenantee after ſuch 
performance, may enter; for the land is bound with the covenant. 


Jenk. 124. pl. 50. 


129. S. P. cites 3 Mar. Br. Feotiments 59. Mo. 482. Arg. cites S. C. and Mo. 517. cites S. C. 


— Io. 


82. Arg. cites 1 Rep. 9 3. Shelly's caſe. 


it ihe contingent 18 perforined it ſhall veit in 


the heir; per Jones J. Jo. 59. in cafe of Foy v. Hyrde. 
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he retains the land and directs the uſe and keeps ſufficient in him 


14. In cafe of an exchange if one of the exchangers enters and 
dies, and the other dies before entry; now the heir of him that 


had not entered may enter, and he ſhall be % by deſcent, though 


* — . - 4 ' * . * 
his father never had any thing in it. Jenk. 249. pl. 40. 
Where the is inc none ſhall take that 


— » j 
1 To 1 Lie # #7 P24? CB da ö 17 wn is IC: 


mutt derive their title under him. Arg. IId. 110. Hill. 11 


Annæ, C. B. | 
16. As a future intereſt in a term will go to the exccutor, fo a 
future intereſt in an eſiate of inheritance d the fame reaſon 
deſcend to the heir; per Jekyl Maſter Is. Mich. 5 Gco. 
I, 10 Mod. 421. in caſe of Marks v. Marks. 
17. Before the ſtatute de donis, the donor had but 4 pœſſibil ty 
barrable after iſſue at the pleaſure of the done, but yet this poſh - 


bility was deſcendable to the heir; per Jcky! Maſter of the Rolls. 


Mich. 5 Geo. 1. 10 Mod. 421. cites 2 Init. 335. 

18. The heir ſhall be in by deſcent where the land might peſſi- 
bly have veſted in the anceſtor. 10 Mod. 421. cites 1 Rep. 98. a. 
Shelly's calc. 


(M. 2) Where the IIeir ſhall re by a Grant 
made to his Anceſtor, H bs ANCE ior could nt 
take by it. | 


I. A rent iſſuing out of lands in fee was granted to the tenant by 
the curteſy in fee; it will not be taken as extinct, but the 
rent will go to his heirs, although he himſelf could not have it. 
Arg. Godb. 128. cites 5 E. 3. : 
2. If land be given for life, remainder to the right heirs of M. 
N. which IV. N. is attainted and dies; none ſhall have this land; 
for he has no heir by reaſon of the attainder ; and although it be a 
name of purchaſe yet none may take it but he who is her, Br. 
Diſcent, pl. 59. cites 37 & 38 H. 8. 
3. A man cant, either by conveyance at the common law, or 
by limitation of uſes, or deviſe, make his right heir a purchaſer 3 
per Wylde J. who ſaid he agreed alſo GRISsworp's CasE, in D. 
156, But where it gperates by tranſmutation of poſſeſſion, a limita- 
tion to the heirs of the body of the covenantor is void and no ule 
will ariſe. Though in caſe of a covenant to ſtand ſeiſed (as the 
principal caſe was) nothing moves out of the covenantor 5 


to 


Or aft. 
father 


2. 
lands 
the 2 


then 


r 


Heir. 


to maintain this uſe. There is a great difference between a con- 


veyance at the common law, and a conveyance to uſes; tor at the 
common law the heir cannot take where the anceſtor could not, but 
otherwiſe it is in cafe of uſes; per Wylde J. Vent. 372. 373. 
Trin. 26 Car. 2 B. R. in cafe of P:bus v. Mittord, —Cites 2 Roll. 
794. and ſays, that ſo is I Rep. 99. a. VYood's caſe cited in Shelly's 
Calc. 

4. Land was given to A. and B. ſe long as they lived jointly tage- 
ther, the remainder fo the right heirs if, him that dies fit; A. dies, 
the heir of A. {hall have the and by deſcent, and yet the remain- 
der did not veſt during the life oi A. tor the death of A. muſt pre- 
cede the remainder z; per Jekyl Matter of the Rolls. Mich. 5 
Geo. 1 10 Mod. 421. cites Co. Litt. 378. b. 


(M. 3) [ncapaile. Who ſhall take. 


= ce When the incapacity is in him, that 
is to take JSPPurchuyje, and when in him who is to 
take by deſcent ; for where the /t purchafor is uncapable, there 
none {ſhall take tha: mult derive their title under him; but where 
the incapacity happens in courſe of deſcent, there the eſtate will go 
over to him to nom it ſhould go, it the perſon made incapable 
were really dead; per Sir Thomas Powis. Arg. 10 Mod. 116. 
Hill. 11 Annæ, C. B. in cafe of I' hornby and Fleetwood. 
2. If tenant in tail has illue two fons, and the eldeſt is a monk 
or an alien, or abjures the rea/m; in all theſe cafes the younger 
brother ſhall inherit: Arg. 10 Mod. 116. cites Co. Litt. 132. 
Belknap's caſe, 


(N) Take, Where one may take by the Name of 
Heir in the Lie of his Ancejtor. 


I, 7 E O FFH NMI to the uſe of his wife for lite, and after to 


the uje of the heirs ef the body of the feoffor (and his wife 


without ſaying any thins of the fee-ſimple of the uſe; the baron 


and feme have itiue and} the wife dies, and the feoffor makes leaſe 
tor years and dies; now his itiue {hut} not avoid this leaſe, becauſe 
a man cannot have heirs in his life, ſo that at the time of the 
death of the wife there was none to take by the remainder, and 
therefore che feoffor had ce, and the leafe good and thall bind the heir. 


Dal. 20. pl. 8. 3 & 4 P. & M. per Bromley and Portman. 
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What is in 
the p ren- 
11 is in 
1. 99. a. b. 
hut not in 
Dal. Ie 
ſeems the 
{Tue can- 
not enter 
either in 
tlie lite of 
his father 


or after lie deceaſe; becauſe he cannot be right heir of the body of his father in the life of his 


father. D. 99. a. b. pl. 64.— 8. C. cited Le. 102. pl. 13. 


2. Teſtator had iflue two ſons and a daughter, and he deviſed his 
lands to the younzeft ſon in tail, and for want of ſuch iſſue, then to 
the heirs of the body of the elaeft fon; and if he die without iſſue, 
then to the daughter infee ; the youngeſt fon died without 1'tue, and 

d £7 | | afterwards 


* 


S —<c 
PII l 


—_  -| Heir. 


8 the eldeſt ſon likewiſe died; but left iſſue. Adjudged 


that the daughter ſhould have the land; becauſe the iſſue of the 
eluot fon could not take by the name of heir i in the life time of his 
father; and all the court held ſtrongly that it is all one in caſe of 
2 deviſe as of 2 grant, 2 Le. 70. 29 Eliz, B. R. Challoner v. 
Bowyer. 
3. A. a copyboider furrendered to J. S. for life, and afterwards ts 
the right heirs of A. and then he made another ſurrender of his 
reverlion to the uſe of W. R. in fee and died; J. S. and the right 
heir of A. entered; and Coke a counſel argued that by the firſt ſur- 
render nothing remained in him, but the fee was reſerved to his 
right heirs, and if he had not made the ſecond ſurrender of the rever- 
ſion, his right heir would have been in . and not by 
deſcent; and the common difference is, wire it is made to the uſe 
of the ſurrenderor himpelf for life, and afterwards to another in tail, 
remainder fo the right heirs of the furre nderor, and where the firtt 
limitation is 17 40 the ſurrenderor for For in the fir/l 5 
his right heir fhall be in by deſcent, an Mer by purchaſe, 1 
Le. 101. Paſch. 30 Eliz. B. R. in caſe of Allen v. Palmer. 


(O) Where it is a 175 ard of Limitation or Purchaſe. 


Ard an . man cannot make his heirs, or heirs of his body, purchaſors 
Here for unleſs he depart with the whole fee ſimple, Co. Litt. 
2224 b. 

FA TO 


the conuſor of a fine to uſes will prevent the heir to take as a purchaſor. See Mo. 284. Fen- 

wick v. Mit ford. — 580 in covrnam to ita ſeiſed, See 2 Lev. 75, Pybus v. Mitford, — 
For there was no viſpoſition of the old cite during the life of the party, and therefore it ſtiſi 
continued in him, and then the remainder to his own right beirs knit and conſolidated with thar 
old uſe undiſpoſed of for life, a: 1 4 conſe, vently his right heirs could not be porchators, and the 
ol! uſe was conflrucd ts continge for life; ara ſe it might hep! Yen " ail the ef atc 5 might d-1e1 mins 
daring lit life, and th-n Ids we per far bo uk th fre:bold whilſt be lived; 3 could have 1 

6-irs till after b+s death, and he had m. de 12 d; poſt n of thr © i ing bis life, and eber the ve 
continued in him during his life, and that upon d ſetermination of the i ntermediate eſtates, being 

united and conjoined With the rem ainder to hin riglit heirs made it one conſold: ited fee in ime it; 
and ſo his heirs muſt take by deſcent and not by purchaſe ; but where the intire uſe «v5 exprel ly 
limited ou: of him daring bis life, {5 that by no potſibiii oy the intermediate eſtate can determine 
during his life, there "the remaind-r to the igt hers is a good remainder and they ſhall take h 
purchaſe and not by defcent. Tr. 1712+ Arg. Ch. Prec. 341. 242. Cites, as to this laſt point, the 
caſe of Tipping v. Cofſit. Carth. 273. 5. C. adjuiged Hill. 5 W. & M. B. R.——g Mode 


380. S. C. argued. 


272 ] 2. The word heir is not always and of neceſſity to be intended as 
a word of limitation. Wrms's Rep. 59. agreed Hill. 1702. and 
cited 2 Vent. 311. Burchett v. Durdant.— And. 2 Jo. 114. 


Lie v. Gray. 
dee e (O. 2) Advantage. Of what Things he ſhall take 
e) Cove- Advantage. Entry in General. And what 


aut (H) 


Things may deſcend to him. 


I. 1 N aſſiſe, a man was di ſſe iſed, and neal net enter, but died, the 
heir may enter. Pr. Entre Cong. pl. 63. cites 27 


Al. 32. 


2. Se 


1. 


hetr 
Elte 
of h 
47. 
2. 
and 
gran 
Cites 


and He 
for tw! 
and we 
as ſoon 
rected to 


Deir. 


2. So of an alienatien of the tinant ſor l ſe in for, if he In rever- 


ſion dies, the heir may cuter, for cniry may deſcend; and where 


deſcent is, or he who has title o entry is within age, he may enter 


by reaſon of the nonage. Br. Entre Cong. pl. 62. cites 27 


Aſſ. 32. 

3. When an entry is ve/?:4 in the father, it ſhall deicend to the 
fon. Br. Entre Cong. pl. 85. cit:s 43 Ai. 45. - 

4. Title of entry of an anceſtor may deſcend to his heir. Br,. 
Entre Cong. pl. 17. cites 50 E. 3. 21. | | 

5. In aſſiſe, it a man ve aiffeijrd an! dies, his heir within age, 


and the heir enters, he ſhall be in ward, and. ſhall have his ac ; 


and none may enter upon him, no more than upon a dying ſeifed 


per Hull, which none e and it ems to be good reaſon, for 
it avoids meſne acts. "Fr. 1 ntre Cong. pl. 22. cites 9 H. 4. 5. 

6. If I enfeofff A. upon condition, that if my heir pay to him 205. 
after my death, that then he may re-enter, and after my death my 
heir pays to him 20. ay enter; per Skreene and Urſwick, 
quod Brian conceſſiè et the condition is not reierved to the 
father, ſo cannot deicend to the ſon, theretore quzre, Br. Condi- 


tions, pl. 63. cites 15 E. 4. 13. 


(O. 3) Entry. In what Caſe the Heir may enter, 
though the Anceſtor <was barred, 


enter againſt his own tcoftment, though rigit deicends by the death 
of his father who was diſſeiſed; per Friſot. Br. Entre Cong. pl. 
47. cites 39 H. 6. 42. | 

2, Grandfather, father and fon, the Father diſſeiſed the gramdſather, 
and made a ferffment without warranty, and died, and after the 
grandfather died, the fon may enter. Br. Entre Cong. pl. 121, 
cites Littleton, Diſcontinuance. | 


(P) In what Caſes the Heir ſhall enter for Candi- 


tion broken, &c. and what ſhall be ſaid ſuch a 
Condition, | | 


K. man deviſed his land to be ſold by his executor, and died, and 
A. tendered inoney to the executor, but nt 19 the va.ue, 


and be refuſed to the intent to ſell more dear, and held the land 


for two years, and took the profits to his ewn uſe; the heir entered, 
and well by judgment; and per Mowbray, the executor * muſt ſel] 
as ſoon as he can. Br. Entre Cong. pl. 124. cites 38 Al. 3. 
rected to be diſt: ibuted for that purpoſe. Br. Conditions, pl. 21 5+ cites S. C. 


3 I 2. Land 


OE... 


*- * 
— 


— 


„ — r 8 2 
err 5* U * 


— 
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S. P. be- 
ute the 
profits 
thall be to 
the uſe of 
the foul of 
the ten ator, 
it being di- 


® Orig. (pit) 


"FI 


Nelſ Abr. 
929. pl. 4. 
Cites 1 as 


adjudged. 


Heir. 


2. Land is deviſed to A. to find a chaplain, but he does not find 
ones the heir may re-enter, Br. Conditions, pl. 218. cites 49 
Aſl. 8. 

3. A. was ſcifed in fee of land held in ſocage, and by his laſt 
will in writing gave the land in the premiſles of it to his wife for 
term of her lite, pn condition, that ſhe /horld find B. his 17018 {on 


at ſchool, and c -ate him in virtue & bonis maribus at her c, till 


his full age of 21 years; and after, f in the end of the will, he gave 
the land, after the death cr his wife „to his ſecond fon in tail, faving | 


the fee ſimple, and died; his wife entered, and broke the condition, 
and the ſaid B. after his tull age entered, and, living the wife, 
brought action of W er - if his er try was Jawfu! or not, was the 
queſtion. Argued for the her, D. 124 125; a. pl. 31. Hill. 
2 & 3 P. & MI. Warren v. Lee. 

4. A. indebted to J. S. in 5091. by bond (in which neit her 
day of payment nor cor dition was expiefied) devi/ed lunde to B. 
and C. is ſons and. executors in fee WI? © xg that zf 
they fizuld nit pay the fail 500 l. to the (INFO. cord ing to the 
tenor of the ſaid obligation, then the ee ſhould be v, aud that 
then as neto and now as inen I give, Cc. the premiſes to D. uncle 
of the laid B. and C. to bold do him. au $85 Seirs for ever, upon 
condition that he ſhall pay the (aid $00 7. to J. S. as he hath willed 
his executors to do. A. died, the 5001. not paid by the executors. D. 


the uns. died, and then 7. S. requeſted the execut:rs to pay the 


mimey, The queſtion was, whether the heir of D. the uncle 
might enter and perform the condition, or not? Quære. D. 128. 


pl. 59. Hill. 2 & 3 P. & M. Wilford v. Wilford. 


5. The #cr may enter for condition broke in the life of bi father, 
if it was a condition in deed, but not for a condition | in law. Mo. 
52. Paſch. 5 Eliz. in Eyre s caſe. 

6. A. enfeoffed J. S. and J. N. and their heirs by indenture, 
and by another indenture exccuted at the fame time, reciting the 
former indenture, the ſad J. S. and J. N. granted, that zmnmedaate!y 


after J. S. and F. N. have enjoyed the ſame } 2” 100 years, the ſaid 
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A. his hc: ir 5 Sc. might re-enter as in their fel eſtate, notwithſtand- 
ing the ſaid feolfment and livery. Both indentures were executed 
at the ſame time; the 100 years expired. It was reſolved that the 
heir of A. might cnter, becauſe it appears that the intent of the 
livery was fo, which intent is the uſe of the feoffment, and this 
ariſes out of the poſſeſſion of the feoffees immediately after the 
enjoyment of the 100 years, by means whereof, and of the ſtatute 
of 27 H. 8. the heir may enter. Mo. 722. Mich. 33 & 34 Eliz. 
Boydel v. Walthall, 

7. A. deviſed land for. years to J. S. reddend” & ſolvend' 205. 
annuatim at Mich. to J. D. And tor non-payment of that ſum 
the heir entered, ſuppoſing that thoſe words made a condition, and 
that the condition was broken, and that he therefore might enter ; 
and his entry Was adjudged law ful. Cro. E. 454. Mich. 37 & 38 
Eliz, B. R. Fox v. Carlyne. 

8. An heir at law ſought to take advantage upon breach of a 


condition, becauſe legacies were nos paid according to the will; but 
becauſe 


T 


Heir. 


becauſe there was an intention to pay it, and an agreement between 
the ſiſters, it was decreed againit the heir, Loth. 170. cites II 
Car. Salmon v. Vaux. 


(P. 2) Advantage. Of what the Letr ſhall take 


Advantage. Things done in the Life of the Ance- 


fror. Jorfeitures, BEE 


I. HE heir may enter for an alienatian made to the liſinheri— 
tance of his father in the life of his father, where tae father 

"_ If did not enter Mr. Entre Cong. pl. 8. cites 41 E. 3. 21. 
The heir ſpall Reder have the ward falten in the time of the 
a. wnileſs the anceſtor test a writ of right of ward in his 
es tor this 1 . a real action, which may deſcend, and the anceſtor 
vas out of poſſeſt⸗ Raviſhment de Garde, pl. 12, Cites II 


II. 4. 54. WW 
3. In ejectione cuſtodiæ, it was ſaid that the heir cannot enter 
by a clauſe of re-cutry fer rent, unleſs the rent was due in the time 


ot the heir; nevertheleſs it ſeems, if the rent be due tempore patris, 


aud he demanded it, fo that he might re- -Cnter, and died before 


ucry, that the heir may enter; for the entry is deſcended, and 
the caſe was of a reſervation made upon a feoffment in fee reſerve 
ing rent. Br. Entre Cong. pl. 24. cites 13 H. 4. 17. 


4. A copybolder committed a forfeiture by ſuffering his houſe to be 


ruinous, and making a leafe for 10 years. I' heſe were both ad- 
mitted to be cauſes of forfeiture. Two caparceners were lords 0 

the nanor, and one died, by which the whole deſcended to the ſurvi- 
vor, and whether ſhe could e advantage of this forfeiture was 
the queſtion? And per Powell J. At common law, the heir was 
intitled to take advantage of any cauſes of forfeiture in the time 
of his anceſtor, but way? & ceſlavit. As to watt he could not, 
becauſe it is a perfonal wrong, which dies with the perſon ; and as 
to ceſſavit he could not, becauſe the tenant by ſtatute has liberty 


to ſave himſelf by tender of arrears, which are not due to the heir, 


but to the executors ; but that in ail other cafes, the eſtate deter- 
mines by the act of foriciture, and though the tenant holds in poſ- 
ſeſſion, it is a diſſeiſin to the lord if he will. But the other three 
held, that the continuing in of the tenant after forfeiture was na 
diffifin at the election of the lord; they held the making the leaſe 
a forfeiture, becauſe it was a breach of trutt, and t! nat it 2041 @ 
perſonal wrong as much as waſt, which can be tran sferred by de- 
ſcent, but mutt be took advantage of by hint who was wronged ; and 
that the eſtate of the copyholder was not dete rmined z bee: wiſe ine 
lord by acceptance of rent, &c. might affirm it; and that as to the 
election, it was a thiny intire „and therefore the ſurviving fiſter 
could not make election after the death of her ſiſter. I Salk. 180. 
Trin. 10 W. 3. C. B. Eaſtcourt v. Weeks. 


1 (Q) Addians 


— 


einer el SERENADE. vue At. SOS as Soles. 4. act Fete 7 FL. 54 


> 
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Tee Heir 
Ko: ms. 


Arr. 10. 
Mcd. 529. 


2751 


3. C. cited 
Chan. Caſes 
180. by the 
name of 
Aﬀoy v. 
Loui, 4 al. 


pheir. 


(QO Aclians by him, for what. 


2. ACTION lies for the heir for defacing or deſtroying the 

tomb or monument ot his anceſtor; ſo for removing the 
graveſtone, or coat armour, or carrying them away, either the heir 
or executor may have an action; per Coke Ch. J. Godb. 200. 


Cites 6 E. 6. 


(Q. 2) Aims. What Actions the Heir ſhall 
haye for Things done in the T of the Ancoſtor. 


I. 1 F a farm is cut of repair in the life of the anceſtor, and after 


the heir brings an action, he ſhall receive damages for the 
whole time; but the heir ought not to a Sch in the anceſtors 
time, becauſe that belongs to the exe ” per Holt Ch. J. 
11 Mod. 45. pl. 10, | 


(Q. 3) Where the Heir ſhall be compelled 79 


join in a Sale. 


fe T HE words of a will were thus, viz. my wil is, and I d- 

hereby authoriſe that my executors ſhall ſell my lands, Sc. 
called B. to any perſon or perſens whatſoever, and their hurs and 
aſſigns for ever for the beſt value, with as convenient ſpeed as may be, 
and with the money to pay all my juſt and due debts, The executor 
did not fel] according to the directions of the will: the court, on a 


bill brought by the creditors, decreed, with the aſſiſtance of the 


judges, and reading of precedents, that the lands be fold, and that 
the heir join in the ſale. Chan. Rep. 168. 1655. Amby v. 

Govrer. . | 
2. J. S. ſciſed in fee deviſed lands to his executers to ſell and pay 
debts. The heir ſhall be compelled to join in the ſale; and the 
lord keeper ſaid it was ſo ruled in parliament. Chan. R. 262, 

Trin. 27 Car, 2. Fowle v. Green. | 
3. Lands were ſettled en truſtees to be ſold. for payment of debts, 
The creditors brought their bill to compel a ſale, and ſuggeſted 
that the truſtees pretended a want of power, and the heir inſiſted 
that he had ſecurities with which the land was chargeable, and the 
widow pretended that ſhe had a jointure, prior to all other incum- 
brances, but is willing to accept of 2000 J. in lieu thereof, and 
that the perſon, from uhom the eſtate was originally purchaſed, 
knowing that the writings were caſually burnt, refuſes to execute 
a releaſe for the ſatisfaction of a purchaſor. The court decreed 
the eſtate to be fold, and the contendin g Parties to join, that the 
_ ercditors 


„ 


Heir. 


ereditors may be ſatisfied (ſaving the jointure of the widow, or 
2000 J. in lieu thereof) and with the money (after the charges of 
truſtees deducted, and juſt allowances made them) to ſatisfy the 
debts in equal proportions as far as the ſame will extend, the 
truſtees to be indemnihed; and ſuch ſecurities as the creditors 
have for their reſpective debts, to be delivered up to the purchaſor. 


274 


Fin. Rep. 264. Trin. 28 Car. 2. Bennet v. Ingoidſby, Hampſon 


& al. 

4. A. ſeiſed in fee, did by his laſt will apporrt that his debts 
ſhould be paid out of his &/late, and deviſed one moiety to his wife, 
and the other moiety to his eldeſt fon and his other children, au 
declared that all his e/t1te 65th real and perſonal ſiuld be for the 
ufes aforejaid, and made the plaintiffs executors, The executors 
paid ſeveral debts, _— not being ſufficient for payment of 
the reſt out of the p&Fonal citate, the court decreed an account of 
the perſonal eſtate, and that the heir join in a fale of the real citate, 
and that the purchaſor hold againſt him, and all claiming under 
him. Fin. Rep, Ul. 31 Car. 2. Stubbs v. Stubbs. 

5. Lands werd | 
forttons for daughters; the bijl was to have a fale, and that the 
heir might join; though the eſtate in fee was in the truſtees, yet 
decreed that the heir thould join; per lords commiilioners. Paſch, 
1689. 2 Vern. 99. Roll v. Roll. 

6. A. having only one fon and one daughter, d-w7ſed 590 /, 
portion to his daughter, to be paid by his executor, at 21. out , bis 
perſonal eftate, and rents and profits of his lands, and if nit raiſed 
by that time, then his executor ſhould ſtand ſeiſed, and receive and 
take the rents, iſſues and profits of his lands until the 500 l. He, 
be raiſed, and after payment deviſed the lands to his fon. The daugh- 
ter at 18 married. J. S. the plaintiff; ſhe died before 21, leaving 
iflue a daughter, The huſband, as adminiſtrator to his wife, 
brought a bill to have the 500. raiſed out of the land; and the 
lord keeper decreed accordingly, and with intereſt and coſts, and 
the heir forthwith to join; although the incumbrances were to 


500{/. 2 Vern. 424. Paſch. 1701. Jackſon v. Farrand. 


(Q. 4) Where the Heir ſhall be compelled te canbe, 
Land abſolutely or conditionally 7m Purjuance of 
hrs Ancejtor's Agreement, 


J. 9 HE heir is not bound in equity to aſſure lands which his 
father bargained and feet money for, Loth. 169. citcs 
1584. Weſton v. Danyers. 
2. A. being deſirous to purchaſe an eſtate of J. S. which was 
formerly fold out of his family, employed B. as his agent, to cun— 
tract for and take up money to pay for the purchaſe thereof, Which 
he did, and articles were executed, B. paid part of the money, 
| buc 


on truitces for raiſing muintcuance and 


See ATree- 
meat (C1 


WS the IA a nee 


a0. ther. Aries +. p 


but not in the manner agreed by the articles, and for other part 
unpaid B. was ſued; and before any conveyance made, the ven- 
dor died, and likewiſe B. but before B.'s death he paid other 
monies to the heir of the vendor, and died {indebted very greatly. 
Upon an offer by the defendant, the heir of the vendor, that, 
upon payment of the reſidue of the purchaſe money, and intereſt 
and coſts in the ſeveral ſuits relating to this diſpute, and to be 
indemnified from the heirs of B. &c. and from all coſts he ſhall 
be put unto, until a perfect releaſe or conveyance be procured 
from them, he would convey according to the original articles 


with warranty and covenant thcrein contained, the ſame was de- 


creed accordingly. Fin. Rep. 201. Hill, 27 Car. 2. Earl of Bath 


v. Sir Eliab Harvey, 5 


— 
(R) Favoured, In general. 


| 3 
1. I F a man who had /and hy deſcent, ha ue ſeveral ſaus, he 
A could nit have given any of this land to any of his younger 
ſons, without conjeirt of the eldeſt; and this was to the intent, that 
the father, who might have a greater affection for a younger ſon, 
ſhould not difinherit an clder. 6 Rep. 17. a. ſays, that it appears 
by Glanvil, who vas chief juſtice in the time of H. 2. in lib. 
7. Cap. I. fo. 44. | 
2. In B. R. a man prayed ſcire facias againſt the heir, and the 
tertenants of one againſt whom he had recovered damages in re-diſ- 
ſeiſin, and was denied; for fir/t he ſball have execution againſt the 
executor, and if the ſherif returns nichill, he ſhall have execution 
againſt the heir; for the land ſhall not be charged, but in default 
of chattels. Br. Executions, pl. 28. cites 7 H. 4. 31. 
Cro. C. 3. In a caſe which carries the land from the heir, there ought 


362. Sit to de a ſtrong and /?rif?, and not a favourable conſtruction made 
v. Bence. 


— Med. to the prejudice of the heir. Vid. Lane, 57. in caſe of Sweet v. 
222. in cate Beale. | 

of Wrizht 

v. Horne. —Per Raymond J. Raym. 43. in caſe of Holmes v. Meynell. Ch. Prec. 
384. Boutel v. Moyhun. 2 Jo. 107. Arg. 114. Arg. cites Cro. C. 157. Anſley v. Chap- 
man — gz. Wil kinſon. v. Merriland. Cro. E. 742. Taylor v. Sayer. D. 371.— 
Per Trevor Ch. J. 12 Mod. 896, 597. in caſe of Shaw v. Bull. To diſinberit an heir at law. 
there muſt be either expreſs words, or a necefjary implication. per Cowper K. Hill. 1706. 2 Vern, 
£71. City of London v. Garway. 


* > | 
20277] 4. In a doubtful cafe, the heir at law is to be preferred. Hill. 
Ar;.— 13 & 14 Car. 2. 1 Chan. Caſes, 7. in the caſe of Goring v. Bicker- 


to be pre- oF & al. a | 
ferred to a _ | : . 3 
jomtreſs, per Bridgman Ch. J. Cart. 171. Pu: where there is m7 ambiguity, heirſhip muſt 
not controul a plain and «<xprefs will. Hill. 1997. 2 Vern. 240. per Holt Ch. J. in cafe of Cary 
V. Be je. | 


Ch. Prec. 5, An eftate given by 'mplication in a will, if it be to the dine 


«2g heritins of the heir at law, is not good, if ſuch implication be only 


$Sympſon v. conſtructive, and poſſible but not a neceſſary implication. * 
| | 202. 


1 
1 
1 
] 


262. 23 Car, 2. C. B. Gardner v. Sheldon, —Sti. 279. Arg. in Horniby.— 


) G. Eau. 

caſe of Saunders v. Rich. | _ * 
— . Hill, 1 Geo. 1 — pt | wl ill, if C: rar, 18 28 1 Fo he fayonred 28 any Heir at law. 7 Mad. 
I Jo * Honk. —— 10 8.— 1; where > 2, by d- 00 i, Wm. id; A le: 7 fe for 5 "O years to 6 tr uſt 5 201. po: ver to 
. lealrs for 21 years, or 3 lives at! ary time wit = FEY y* ars after the deyth of yo in truſt fo pay= 


ment of his d bit, == farplas to be for ſu b pur poſes p e ſkould decloe ty his vu, and gives two of 
the truſtecs, as were intended to be the actins pert: ns, 201. aſyear for their pains; and there 
Was A . %, that if fach p*i en, o olan the 3 mi evitance {ox Ce. g, /Þould 9 Jac! 72 if „ as 
{Þ9 td t ce OY CY the Brit: 15 </ a undertak: tre D. "it of ry [2 d. 2h «t ſeu id 0: th — 4 P. 1 75 the © OS 
Via een 6 pull ceaſe, Se. And ty will of th t lane "fr e, TEC! tins the deed _y 1 oer to ditpoſe 
by will, ett. to e trufe {5 875 0b 45, to be received by 7 fits, 4:4 7 by lea 2 Wi thin th: 31 
yes ; after the deceaſe of A. wi: weount, and devized the tee au to I. for 75 Fry rs ON 57 fir} „ 


fon in tail. A. died; B. by bill offered to pay :!} the i debts, and prayed relief again of ius power of 
making leaies, during the 31 years, as a ftrange and unuſual tort of ſcttleme nt that A intended 
the truſtees no other benefit but the 20. 4 vear, and ſhould they be tuffere: i make leaſes, 
according to the power » provifion made for B. for life, remainder to his fit, &c. ſon in 
tail, would be vain and- becauſe they may, in the laſt year of the 31, fill up eſtates for 


21 years or three lives, fo that probably neither the plaintiff nor anv ſor of his will have any” 


benefi: 55 it. But Ld. C. ſefferies ſaid, that A. had ex preſsly given the turp lus of thc profits 
to tlie truſtees, and he could wt tage it from them. In this cafe, ſome proot was offered tend. 
perſon ho drew the will; but his lordthip ſaid, that he Knew that 
A. was in doubt w: 2 5 if:ofe of his eſtate, and that he kad 2 perfonal kindneſs for ſome 
of ihe truſtees, and $ * ohnion of t! ne plaintiff, and th erefore ditmitſed his bill. And after- 
wards the parties agree d in court for 600 /. to be; I1Vei o the ori tee „ id th e not TO ACCUNNL Ty 


ang to an 1 Practices 


—— 


any profits received, Vern. 433. 11:!1. 1680. Aſpiuu all v v. Cale & al. 


6. A. dec ed land to his ac ght. of and her het 477755 but „B. his fon Ld. C. 
(and heir) pay the daughter 50 J. at Michaela, then B. to have 3 clo<- 
the land; . paid the m oney, but not at the day; decreed the land - hr 
to B. and his heirs, though his heirs were not mentioned in the caſes ere 
deviſe to him. Hill. 30 & 31 Car. 2. 2 Chan. Caſes 1. Bland v. erg ir 4 
Middl-ton, | Le moaſwing 

C * (as lie 
termed it) betwixt an executor and an heir, the latter ſhall in equity have the preference. 


2 Wms's Kep. 176, Trin. 1723. in cafe of Edwards ve Lady Warwick. 


7. A. deviſed lands to oy ꝛ0iſe. The fan exhibits a bill pretend- 
ing the devil? to her void, becauſe in the 25 Eliz. the lan 1s were 
entaited to b1s great Trand E, to VIROM nas heir in tai, and to 
ditcover the deed in tail. She was ordered to brit ig in tac writings, 
and the deed fell out to be among them. It Was inſiſted tor tae 
wife, that unicis the heir wourd contirm her eftate, he ought not 
to be afliſted by the court; for that the being wife is a conſidera- 
tion to raiſe an uie at common law; aud ah : med that there were 


precedents for * her, and che ra cr, becauſe his father had power The on- 
to dock or ber the entail, But Ld Chancellor ſaid, chat though 5 ) 


he would never Help the iſſue againſt a prrebaſor, yet Vis 1s a 
bounty, and in ſuch caſe, the heir havin g a good tithe ſhall be aided, 
and decreed ihe deed to the plaintiff, 2 Chan. Caſes, 4. Mich 
32 Car. 2. Anon. | | 

8. If a leaſe be made in trufl to pay debts, and the leſſor dies, the 
heir, paying the debts, ſhall be relicved againſt the leate ; per Lord 
Chancellor. Hill. 1 Jac. 2. 2 Chan, Caſes 172. in the caſe of Bod= 
min v. V andebendy, 4 

9. Where lands 2 are veſted in truſtees hy att of parliament to be [ 278 J 
morigaged for a particular purpoſe, the mortzagee muſt take care | 
that the money be applied accordingly, and the heir thail be no 
further charged. Trin. 1656, 2 Vern, 5, Cotterel and Holt v. 


Hampſon and Bill. | 
10. Ld. 
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10. | d. C. jeiterics faid, he would do all he could to help 5 44 — 
inherited | l and the executors Thall be allzued nothing more 
than what they can prove to have been actually paid towards fatis- 
faction of Ag, of 50 l. and 199 4. given to him, and paid into 


- . 


his father's "hands, (who hal afterwards given bond to leave the 


heir 6000 J. at his deat) and e le, as in part of the legacies, 
and fhail pay the reſidue with intereit, Mich. 1687. Vern, 482. 
in the caſe of Cann v. Cann. 
Max. of IT. A. by his will, gave feveral particular legacies ſubject to 
E. 19 particular charges, and gave the ſurplus to his w vife, the perſonal 


— 


e the Eſtate ſhall be "applied in cafe of the real, aga*nf? the reſiduary 
real ene {egazee. Paicn, 1688. 2 Vern. 43. White v. White. X 


8 dev. 
fed for payment of debts. Paich. 32 Cor. 2. 2 Vent. 249. Anon. 9 Mod. 186, 187. 
cited. \nd alſo agar? 2 deviſee. © Nod. 189. cned by Prat C. J; * n 1691, 3 1 


1692 afirmed in parlament in the cafe of Cote v. Moore. 


12. A, makes his wife executrix; ſlie takes a ſecond hafhand 3 
decreed that ne mould be anſwerable for f- gh of the former 


huſband's perſonal eſtate as ſhe had poſſe ithſtanding he 


took it as a portion with the widow; and tMSwas in favour of 


tie heir, there being no creditors concerned in this cafe, and his 
bill was only to have the perſonal eſtate applied in eaſe of the 
real. Pafch. 1588. 2 Vern. 61. Batchelor v. Bean. 
g. P. bor 13. Settlement was in truſt te pay debts and legacies 3 the monies 
no decree. are raited, but mifa; pplied by the truſtees; the land is diſcha rged, 


Men. and the truſtees liable. Mich. 1689. In Dom. Proc, 1 Salk, 153, 


1658. 2 

Vern. Ss. Anon. 

Harrriion v. Cage. 

ir 14. If a term be 2 od * P's a particular purpeſe, when that 


fi, purpoſe is ſatisfied, the term ſhall be in truſt for the heir. But 
Nhe muſt have it as a term, which muft go in a con 7 of admini- 


7 4 77 tige 

3 e tratian, and not in a courſe of defcent; and per Commiſſioners 
"03 en decreed for the admin:i/?ratzr of the heir, and not to the heir's 
9 heir. Paſch. 1690. 2 Vern. 139. Levet v. Needham. 


bay. a place for the baron, and baron covenants in the mortgage to pay the money, (4500!/.) 
= on payment thereof, by a proviic, the term is to ceaſe. The mortgage is afterwards ned, 
4 the proviſo is, that o payment by them, or either of them, the 7271 #9 be afugned, as they, or 


rr + of them Full dirt T. The baron ſoon after the mortgage promited his wife to apply the profits 


of! Ls pl lace to pay it off, Baron pay! 11 , at: taktet an a ignmynt in truſt. for himſclf, and dit / it 
1% a ſecaad wife. The fon and heir of the baron and firft wife brings 2 bill to have the mort- 
gage aſſigned to him. Denied relief in chancery, but on payment of the principal intereſt and 
colts. But in dom. proc. decreed the mortgage to be aſſigned to the heir. Vaſch. 1702. 2 Very. 


E. Huntingdon v. Counteſs of Huntingdone 


In de of 15. A. dies inteſtate, leaving younger chili unprovided for, 
a , and and a mortgage on the eſtate, with covenant for payment of the 
oP + 149 money, and a recoznizance for farther ſecurity. Whether the 
eniliren, t mortgagee by his covenant and recognizance ſhall ſweep away all 
the ſecu- the perſs nal eftate, and leave the younger children de/{1tuts f Hill, 

— pay 1693. 2 Vern. R. 309. Mills v. Darrell. 

e iz} eſtate, the legatees ſhall be relieved out of the real. © Finch. C. Mich. 32 Car. 2. 
2 Chan. Calc, 4. Anon. 


16. Uncertain Cards in a will muſt never be carried fo far, as 


hy them to diſinherit the heir at Jaw, and though there arc words, 
which 


«a _ene a am,, 


Heir. 


which of themſelves would diſinherit him, yet if they come in 
company with other words, which do render their natural import leſs 
forcible, they ought to be conſtrued ® favourably for the heir; per 
Powell J. 12 Mod. 594. Mich. 13 W. 3. B. R. in cale of Shaw 
v. Bull. | | 

17. Where a term is limited for railing portions for younzer 
children by rents and profits, the heir. may pave 11, portions rajed 
by a ſale, though the younger children oppolc it, as well as they may 
infiſt on a fale, if they think fit; per Wright K. Paſch. 1701. 
2 Vern. 420. Warburton v. Warburton. 

18. If the ſtatute of 11 H. 7. of diſcontinuances be a penal 
flatute, as the ſtatute of Glouceſter is, the heir ſhall not be aided 
or aſſiſted in equity z per Wright K. Hill. 1704. 2 Vern. 489. 
in caſe of Clifton v chſon. | | 

19. A. ſeiſed in fee of 4 reverſion expectant on an eſtate for 
life, conveyed to truſtecs, to ſell jor payment of des in a ſchedule, and 
the ſurplus to go. H heirs, executors and adminiſtrators. A,'s 
m B. married. B. and his wite got a 


the debts. The wife died without iſlue. Ihe intereſt of the 
debts was unpaid. The wiic's heir brought a bill and decreed, 
that the huſband who reccived the profits in right of his wife, 
ought thereout to have paid the intereſt, and not ſuffer the debt 
to increaſe, and the defendant to account accordingly, Qurere 
tamen. Mich. 1706. 2 Vern. 566. Brompton v. Alkis. 

20. Heres natus is rather to be favoured than heres 7 
Paſch. 1711. 2 Vern. 672. incaſe of MINSHULL v. LD. Monug, 
but the heres factus ſhail be allowed the fame advantage of a 
decree, as the hæres natus; and neither the one or the other {hall 
be allowed to diſpute the juſtice or validity of a decree, or to make a new 
deſence. Ibid. and Paſch. 1706. 2 Vern. 548. Clare v. Wordell. 

21. A. and B. aunt and niece, were caparceners. B. being in 
an ill heath, and about to go abroad for the recovery thereof, ca- 
veyed her motety to A. and in conſideration thereof, A. gave bind ta 
B. for 400 J. But B. on her going abroad, leit the bond with A. 
Afterwards A. conveyed the land 1 J. S. to the uſe of J. S. his 
executors and adminiſtrators for 99 years, if ſhe or B. ſhow ſo long 
live, remainder to A. and her heirs, and A. declared che haßt, to 
be, that A. ſhould receive the rents and profits for ſo many years of 
the term as ſbe ſhould live, provijo, that if A. ber executors, Sc. 
ſhauld pay B. 4001. then the term to be void, The fame day that 
the deed was executed by A. to J. S. ſhe made her will, and deviſed 
to B. 400 J. mentioning it to be the ſame ſum ſecured by the bond, 
and likewiſe taken notice of in A.'s deed to J. S. and after by 
another clauſe, A. deviſed the ſaid ęſtate to the defendant F. MM. 
her 2 and heir, and the heirs of bis bedy, after the death of B. 
with remainder over and died. Ihe queſtion was, whether B. was 


to have this eſtate for liſe, by virtue of the devite to her for life, 
by implication, or whether that clauſe meant only to continue it, 
as a ſecurity to her for the 400 J. and intereſt. B. read one wit- 
neſs, to prove that A, declared ſhe ſhould have the eſtate for lite. 


It was inſiſted for J. M. the defendant, that upon the circumſtan- 
. (83 


iftees to B. and his heirs, and paid fome of 
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In this 


caſe A. had 


deviſed 25 
P. aber 
eſtate, and 
thence it 
was object. 
ed, that he 
could never 
be ſuppoſed 
to have in- 
tended B. 
this ſurplus, 
and cited 
Chan. Ca- 
ſes, 196. 
NozTH v. 
Cromr- 
Town. But 
Ld. C. Tal- 


Heir. 


ces of this caſe, it might reafonably be intended no other e/tate than 
what B. had befere by the term; that as that was for lite, it was 
natural and reaſonable not to give away the eſtate till after her 
death; that as the term tas redremable, fo muſt this ejlate too; 
becauſe it might be intended no other, and ther:fore no ſuch neceſſary 
implication of an abſolute eſtate for life, as is allowed of in the 
books of law, to the diſheriſon of the heir, Ld. Chancellor was 
of the fame opinion, and eſpecially for this Jait reaſon, that here 
was no neceflary implication, and therefore decreed B. her 400 J. 
vith intereſt, and diſmiſſed her bill, as to the account of rents 


and profits, but without coſts, becauſe ſhe had colour to make 


ſuch demand. Chan. Prec. 381, 384. Paſch. 1714. Boutel v. 
Mohun & al. 8 

22. The heir at law ſhall not be diſinbe &, if the will can be 
ſatisfied by any other conſiructian. Arg. I rin. 2 & 3 Gco. 2. C. B. 
Gibb. 72. cites 1 Salk. 228. 5 Mod.. 63. Cro. E. 190. Mo. 635, 
731 2 Le. 222. 3 Le. 78. 1 Roll R. 319, 320. 3 Bulſ. 98, 99. 
Hob. 285. Cart. 27. which he ſaid pray that a deviſe of 
tne profits will carry the land, but not, t E\levite of the rent 


will carry the reverſion. 


(S) Interim Eſtate. In what Caſes the Heir ſhall 
| take it. | 


1. A truſt upon a deed and will was limited an @ condition prece- 
dent of having iſſue male; the truſtees can take nothing 
till the condition be performed by marriage, and iftue male; and 
then, by the rules of law, till ſome of the pertons, to whom the 
truſt is limited, can take the interim tru/? of the eſtate, it deſcends 
to the heir at law, and he is entitled to the protits, *till the prece- 
dent condition be performed, or become impoſlible ; and if the con- 
dition be performed, the tru/ts take effeft; but if they be not per- 
formed, but become impoſſible, then the ſubſequent truſts take 
effect. Parl. Caſes, 85. in caſe of Wood alias Cranmer v. the 
D. of Southampton. | 
2. A. by will deviſed lands to truflees and their heirs, to the 
uſe of them and their heirs, in truſt for Ci. ſon of B. (who was 
heir at law of A.) for life, and after in truſt jor the flit, Sc. fon 
of the body of C. and the heirs male of the body of every ſuch jon, 
And for want of ſuch iſſue, then, fer all and every other ſon and ſons, 
reſpectively and ſucceſſively for their lives, &c. if any ſuch ſhould 
be, and for want of ſuch iſſue then in truſt for the firſt and every 


ther ſon of D. with like remainders to E. &c. and for want of 


ſuch iſſue, then in truſt for the fit, Sc. ſon of J. with like re- 
mainders to the heirs male of the body of W. ſuch ſon of the 
ſaid J. and for default of ſuch iſſue, then in truſt for his own right 
heirs for ever; provided that none, Ic. to whim the eſtates are limi- 
ted, ſhall be in actual poſſeſſion, &c. of the rents, Sc. until they ſhall 
reſpectively attain the age of 21. And that in the mean time the 
truflees ſhall make ſuch allowance thereout for maintenance, &c. as 


++ A mamas 6 SA 


Deir. | 
they ball think ſuitable, Sc. And then he wills, that the overplus 


sf ſuch rents and profits do gs to ſuch perſon as jhall be iutitled unto, 
and come to the atlual puſ/effion of the eftate, Sc. C. died in A.'s 


life-time, without iflue. Ihen A. died without altering his will. 
B. had no other ſon but C. and no other remainderman was in 
elle at A's death, but a ſen of F. The queſtion (in the ſtate of 
the caſe, though nothing is reported as ſpoken to the point 
by counſel of cither ſide) was, what was to become of the rents 
and profits, in caſe this be an executory devije, until the birth of a 
ſon to B. This was held at the rolls to be an executory de- 
viſe, and afterwards by Ld. C. Talbot. And his lordſhip held, 
that 'till ſomebody is in eſſe to take under the executory deviſe, 
the rents and profits muſt be looked upon as a rrofidive undiſpoſed of, 
and conſequently n. _ upon the heir at law; the caſe being 
the ſaine, where the whole legal eſtate is given to the truſtees, and 
but part of the truſt ditpoſed of, as in this cafe, and where but 
part of the legal eſtate is given away, and fo the reſidue, undiſ- 
poſed of, Alich. OP” heir, Catcs in Chan. in Ld. Talbot's 
* 


'L . * X 
opkins v. Hopkins. 


. 
* 


time, 44. Mich. I; 


— 
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bot ang er- 
ed, tat 

in this caſe 
the heit 
does nut 
take by 
reaſon of 
the teſta- 
tor's intent, 
but te 
{aw thre; 
it upon him; 
and wheres 
ev'r t5e 
teſtator 527 
nat d:ſpoſed 
(be his in- 
tent that 
the heir 
ſhould 
take or not 
take) yet 
ſtill he 
Mall take. 
For iome- 
body muſt 


take, and none being appointed by the teſtator the law throws, it upon the heir. Caſes in 


Chan. in Ld Talbot's time, 52. in S. C. 
of Lady Hertford v. Ld. Weymouth. 


(8. 2) Marriage Portion. Where it ſhall go 7 
the Heir. 


; A portion was agreed % be laid out in land by the father of 
Eo the feme, to be ſettled on the hutband and wife, and the 

heirs of their two bodics, the remainder to the heirs of the huſ- 
band. The father gave bond to pay it within 3 months after de- 
mand, and intereſt in the mean time. By deed of the fame date 
between the huſband's father of the firſt, the huſband of the ſecond, 
and the wife's father of the third part, was agreed that the 7 
father ſhould detain the portion "till ſuch purchaſe made. They 
have iſſue; the wife dies; the iſſue dies; no purchaſe made. The 
huſband received a part of the portion, and by his will deviſed the 
portion as part of his perſonal eſtate, and declared it ſhould go 72 
his executors, to pay his debts and legacies; decreed the money to 
the executor. Note, the bond given for the laying out the portion 
was made payable to the huſband, his executors or adminiſtrators, 
4 Car. 1. Chan. Rep. 3o. Ferrers v. Ferrers. 

2. Lands are ſettled for raijmg daughters portions; one of the 
daughters marries and dies. The huſband takes adminiſtration, 
and aſſigns over the portion to his fon, Lord Keeper thought 
there was a conſiderable difference between aſſignment by the party, 
and aſſignment by the admini/trator, where the adminiſtrator was a 
ranger, or had no right before, and no colour of right but merely 
by the adminiſtration. But in this caſe the adminiſtration was pro 
forma only; for he had a right to the money, as a portion or pro- 

| | viſion 


And faid, it was to held by Ld. C. K ing, in caſe 
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281 | | Heir, 


viſion for his wife, and every man has not ready money to give his 
daughters, but their portions are to be provided for by this means, 


and therefore it is reaſonable to advance or promote the eſtabliſh- 


ing of them, ſo that they might be diſpoſcable by the huſband 
(who ſettles a jointure) as money itſelf may be. Trin. 22 Car. 
2. 1 Chan. Cafes, 169. Hurſt v. Goddard. | 

3. On marriage of A. and B. A. and the father of B. are to 
club 1500 f. to purchaſe land to be 8 on A. aud B. for her join- 
ture, and on the heirs of their 2 bodies. A, dies, B. marries C.— 
B. dies. The purchaſe was never made, fo that C. laid claim to 
B.'s moiety at leaſt, there being no direction to whole right heirs 
the remainder ſhould go, Ld. Chancellor decreed for the heir of A. 
Paſch. 1687. 2 Vern. 20. Knights v. Atkins and Peers. | 


1 


See Execn- (T) Where he ſhall have the Surplus, 


tor. (B. c.) 


1 IN = IT H E ſarpluſage of an eſtate <P" ci and por + 


Car. 2. 2 tions paid, was ordered not to go t® the executor but the 


— 1g heir. 1551. Chan. Rep. 164. Ollibear v. Bromſall. 


Culpepper v. Afton.——The 2 
to the heir, and not to the reiicuary legatee. 36 Car. 2. 2 Chan. Rep. 296. Woodliall v. 


kenſon. 


2. If a man ſeiſed of an eftate of inheritance, makes a leaſe, or 
deviſes an eſtate for years, for payment of debts; it the profits of the 
land, ſurmount the debt, all that remains ſhall go to the heir, 
though not ſo exprefled ; and albeit it be in the cate of an exccu- 
tor. Mich. 33 Car. 2. 2 Vent. 359. Anon. | | 

Tr was 3. A. deviſes his lands to his nephew to pay his dels, and makes 
14 _ his nephew his executor, but makes no diſpoſition of the ſurplus, 
| It was allowed in arguing this caſe, that, in a conveyance where no 


be a reſult» 
ing truſt, uſe is declared ® as to the ſurplus, it may reſult to the heir; but 


ang the whether the ſame in cafe of a will, or t whether deviſee ſhall take 


heir w2s 4 . 
Eccrecy ts to his own uſe, was not reſolved. 2 Vern. 247. Mich. 1691. 


join in the Callingham v. Melliſh. 


Sale. Ch. 
Prec. 31. S. C. by name of Coningham v. Melliſh.—Abr, Equ. Cafes, 273. pl. 8. cites S. C- 


25 decreed, and that it was affirmed in parliament —Vid. 2 Veri. 133. Hill. 1690.— 2 Vern. 
644. Hill. 1709. Hobart v. Maynard. In cafe of F CaoMPTON Ve NorTH, where a pa? ticul rr 
Iii wes deviſed to the heir, there the deviſee was to take the ſurplus. 2 Vern. 248. 
9g Mod. 73. Arg. ſays, it was fo adjudged Ltely at the rolls, where a ſhilling was deviſed to the 
heir, in caſe of Bethel v. Betbel.— bid. 73, Atcherley v. Vernon, ——Þ S. C. Ch. Caſes 196. 
Hill. 22 and 23 Car, 2.— 9 Mod. 188. cited per Prat Ch. J. 
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4. It was a queſtion when lands are given in truſt, and money is 
raijed by ſale of them, and there is an overplus, whether that ſhall 
be a reſulting uſe for the heir at Jaw, or for the truſtee? See 
Brown v. NORTH in Bridgman's time; it vas a qucſtion again, 
and it was held the truſtce ſhouid have it; per Trevor Ch. J. 
12 Mod. 590. Mich. 13 W. 3. B. R. in caſe of Shaw ev. Bull 
He ſaid there had been caics both ways. | 

| J s. Fer 


gie of a long term after debts paid, and a life determined, decrecd 


bo + 4 


Heir. 

5. Per Cur. though land is deviſed to truſtees and their heirs to 
fell, and thereout zo pay legacies therein mentioned, and among the 
reſt a /egacy to the heir at law of 100 J. yet the land ihall not be 
turned into perſonal eſtate * nor more ſold than is necelfary for pay- 
ment of the legacies, and the heir hall have the ſurplus. Paſch. 
1701. 2 Vern. R. 425. Randall v. Eookey. 
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Ch. Prec. 
8. e. 
and per 
Lord 
Wri-rht, the 
deiſe of 
the land as 
above, Was 


i © ecurity; and for the legacy te the heir; it is 25.1f a man deviſes lands te 
but in nature of a ſecurity; a gacy te 


his heir for life, yet he thall have the revertion too. 


6. The equity, that an heir has to have the perſona! eſtate applied 
in exoneration of the real eſtate, is only for the ſake of the real eſtate 
deſcended to him, that it may be clear to the family; fo that when 
the heir has parted with the real late, he has then no right to the 
perſonal eſtate, „ N he might have demanded to have 
exonerated his real Hate in caſe he had kept it. Mich. 1702. Ch. 
Prec. 206. Wood v. Fenwick. 

7. A. deviſed lands to tr:/tees and their hetrs to fell and diſpeſe 
| hen to be ſigned by him ſhould appoint, 
but if he left ns ſi: then to his jour nephews, and if any ap- 
pointees died before ſale and payment, ſuch ſhare to reiort to 
his nephews. A. appointed accordingly ſeveral ſums to ſeveral 
perſons, but not near the value of the land, the ſurplus thall reſult 
as undiſpoſed of to the heir at law; per Cowper K. Hill. 1706. 
2 Vern. 571. City of London v. Garway and al. | 


of the monies as b 


Mich. 1720. Emblyn v. Freeman, S. P. 
diſpute is between the executors and the legaucc, the legatce ſhall have it. 


Martin ve Douch. Paſch. 23 Car. 2. 


* 9 Mod. 171. Roper v. Radcliff. 


Cowper C. 
ſaid that 
the caſe of 
Roper v. 
Radceliff 
had ſettled 
this point. 
See Ch. 
Prec. 542. 
— Ch. 
Prec. 541. 


But where the heir is nat concerned, but the 
See Executors, 


8. Deviſe was of real eſtate ts ex-cutors to be ſal for payment of 2 Vern, 
o p 5 


debts, and the ſurplus, if any be, to be. deemed perſonal eſtate, and 
go to the executors, to whom he gives 201. a piece; yet the ſur- 
plus decreed a truſt for the heir, and affirmed in Dom. Proc. Hill. 
1709. 2 Vern. 645, Counteſs of Briſtol v. tiungerlord, 


caſe of II. % 


9. A. deviſed tands to two fran ters and their hetrs, in truſt to 
be fald by them or the ſurvivsr of them for the beft price, and with 
the money to pay his devts, leracies and funerals jo far as the ſame will 
extend; and he gave 401. t» B. and 101. to C. who were his 
couſins and c9-hr-irs, and made the deviſees executors (giving them 
nething by way of legacy) but gave 1001. io the children of one of 
them ; the ſurplus proved to be 500 J. and for the deviſees, was 
cited the caſe of CROMPTON v. NORTH, Chan. Caſes 196. as 
a caſe in point; lord C. Cowper ſaid, that in caſe of this nature, 
the circumſtances muſt govern, and took notice of the ſeveral clau- 
ſes that they ſhould (cl (for the beſt price) and that they ſhould 
(apply the money in payment of debts, &c.) which implies the 
whole money, and that it was to be fold by them (and the ſurvi- 
vor of them) by which the truſt was intended to follow the eſtate, 
he decreed the deviſees to account for the ſurplus. Wms's Rep. 
390. Hill. 1717. Starkey v. Brooks. 

Vol. XIV, os 10. Where 


677. Mich. 
1711. in 
caſe of 
BALL v. 
SUITH 
cites the 


GERFO%D v. REPPING TON, S. P. and ſeems to be 8. C. 
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_Thid. 177. 10. Where lands are deviſed to one and his heirs to be fold in 


in caſe of . , 
Roper v. #14 of the perſonal eſtate for payment of debts, and legacies, and the 
Radcliffe. lands are not ſold, for that the perſonal eſtate is futhcient to dif- 
28. charge the whole, it is plainly an wnplied truſt in the deviſee for 


191 * 188. . = 2 6 4 
-+72* the heir at law and he is intitled to come into this court to have 


a_re-conveyance and an accormnt of the profits. Hill. 11 Geo. 


9 Mod. 122. Buggins v. Yates. 


(U) What the Executor muſt do in favour of the 
Heir. 


And if he 1. HOUGH the Heirs land was N to pay debts, yet he 
1 ſhall be relieved againſt the executors ſo far as the per- 


* h . A . 
FN of his ſonal eſtate will extend. 18 Car. 1. 1 Chan. R. 155. Smith v. 


anceſtor, Hopton. 


he ſhall re- >. . 
cover againſt the executor as far as perſonal aſſets come to HM ntor's hands. Paſch. 18 


Car. 2. Chan. Caſes 74. Armitage ». Metcalf.—Gibb. 41. Hill. 2 Go. in Scacc. Lucy v. 
Eromley. S. P. 


2. Rent or penſion 1s in arrear; tertenant dies, and leaves an 

executor; though the perſon of the tertenant was not chargeable 
with the rent at law, but only the land by way of a diſtreſs; yet 
foraſmuch as the teſtator held the land, and did not pay the rent, 
it was faid, that thereby the perſonal eſtate of the teſtator was 
augmented; and ſo the Maſter of the Rolls decreed the executor 
to pay the arrears as far as he had aſſets of the teſtator's eſtate. 
Chan. Caſes 121. Hill. 20 & 21 Car. 2. Eaton College v. Beau- 
champ and Riggs. | 

If executor has aſſets, he is compellable to redeem mortgages 


See Chan. 

R. 155. for the benefit of the heir; fo if the heir be charged in debt where 
* the executor has aſſets, the heir may compel the executor in equity 
S. P. 13 to pay the delt; but a creditor may ſue either of them, and ſhall 


Car. 1.— have the benefit of his ſecurity; per Hale. Trin. 21 Car. 2. 


— 2 Hard. 512. in caſc of Woolſtan v. Aſton. 
21 & 22 Car. 2. D+:xx1s v. Ba pb. S. P. in cafe of a gui un. 


S. C. cited . Land was deviſed for payment of debts and legacies ; the per- 
4. Lan 5 pay ga 5 P 
Ch. Frec. ſonal eſtate ſhall be firſt applied. Hill. 28 & 29 Car. 2. 1 Chan. 


, Cafes 297. Ld. Grey v. Lady Gray. —See Payment. 


Were 5. Where the heir is indebted by mortgage made by his father, 


devts by or by other means, as heir to his anceſtor, the perſonal eſtate in the 
— hands of the executor ſhall be employed to pay that debt; but if 
a lien on there are not a//ets to pay other creditors, or [anſwer any] other end 
4 heir * of the teſtator on [as to] his /egacres, the heir ſhall not turn his 

ane Charge on the perſonal eſtate; in this caſe here was ſufficient to 


rea! eſtate 
pay the debt by the mortgage, &c. and the legacy out of the per- 


are diſ- 


ye ſonal eſtate, and when both can be ſatisfied, bath ſhall be ſatisfied; 
ns Ft. and the contrivance to make the perſonal eſtate liable to the legacy 


ſonal ater 
in aw Hee us go towards ſatisfaction of the mortgage looks like a fraud _ 


ſhall not prejudice the legatee, but ſhe ſhall have recompence lr 


f 3 PERS ar, Creators 
againſt, or upon the mortgage, though originally not liable to her; n 


per Lord Chancellor. Mich. 32 Car. 2. 2 Chan. Caſes 5. Anon. 2. 


117. Trin. 34 Car. 2. Culpepper v. Aſton. S. P. decreed accor- ſha! fta 
. g . | . - in piece 
dingly. | of the cre- 
ditors by ſpecialty and be paid out of the lands. 9 Mod. 151. Charles v. Andrews, Irin. 
11 Geo. 


6. Lands mortgaged are deviſed to A. in this caſe A. who is [ 234 ] 
only a heres fadtus es devijce ſhall have the perſonal eſtate applied n. R 
in cate of the real. Hill. 33 & 34 Car. 2. 2 Chan. Caſes 84. Popley 46. S. C. 
v. Fopley. _- | | and by 
cellor, any o dinary d vile ſhall have that heneSt. Ut ante, 37. — But he muſt he heres factus of 
the wohol: ite and not devii s particular part ; per *awinſon Commuttoner, Ch. Prec. 3. Hill. 
1689. in cafe of Gower v. Mead. Fin. R. 301 Mich. 30 Car. 2, Starling v. Wilford & al. 
Chan. Cates 271. CoxN1SH v. Mxw. Contra per Finch K. the de iſee for lite being ex2cutor and 


had aſſits ſufficient to diſchai ge the mortgage, yet held he was not bound. Hill. 27 & 28 Car. 


2. mortgaged 111. lands and y will ppoints then, 75 be la for pay ment of the mortgege mn yy 
and after, in another p me will, devited a mvicty 8&3 t the mortgaged pre miſſes; 
the perſonal eltate ſhals eee d tO pry at th, mortgage in favour of the deviſce, per Maſte of 
the Kolle, and affirmed per COmmilitoners. Mich. 1689. 2 Vern. 112. JOHNSON Ve MILE SOPPe 


7. A. purchaſed an equity of redemption and died; this not being 
the debt of the anceſtor ſhull not be paid out of the perſonal eſtate 
for the benefit of the heir. Hill. 1681. Vern. 37. ut ſup. Ch. 
Prec. 458. Arg. S. P. | 

8. If there be u covenant in the mortgage deed for payment of * See 


TATE : : - h melo i I Charge (B) 
the mortgage money and intereſt, the adminiſtrator is not oblized 8 Fon 


to diſcharge it. 35 Car. 2. 2 Chan. Rep. 275. Eyre v. Haſtings. Ch. Prec. 


— 


2 Vern. 70. S. P. in the caſe of * Howell v. Price.— 2 cites a 


1 Vern. 436. Hill. 1686. Contra per Maſter of the Rolls in caſe Sale in the 


5s . - 8 : Exchequer 
of the Earl of Winchelſca v. Norclift.— Arg. Ch. Prec. 458.— ee 00 
Lord C. King ſaid the executor has been decrecd to pay it. 2 
2 Wms : Paſ. | URNER 
VN m$'s Rep. 455. Paſch. 1728. e 
and Cook and Guavas. 


9. Bond given by one parcener to pay to the other parcener, his 
executors or adminiſtrators, an annual ſum during the life of 
J. S. for owelty of partition ſhal go to the executor and not to the 
heir. Hill. 1682. Vern. 133. lulbert v. Hart. 

10. Perſonal eſtate not ſpeciſicaliy deviſed away ought to be ap- 8. + "90 
plicd towards payment of debts and legacies in eaſe of the real 3 
eſtate. 1 Jac. 2. 2 Chan. Rep. 382. Middleton v. Middleton. Scacc. Lucy 

Ii. A. makes his will and gives the executor 20 J. legacy and . Bromley. 
his real eftate to C. paying his devts and legacies, and in default of | 
payment in taree months, the legatees and creditors te enter and 
Holl till ſatisfied, and ſays nothing of the ſurplus of the perſonal 
eſtate; per Commiſſioners, the perſonal eſtate thall go in eaſe of 
the real. Hill. 1690. 2 Vern. 120. Mead v. Hide. 

12. If lands are deviſed for payment of debts and legacies and the 
reſidue of the perſonal eflate is given to the executors, after debts 


and legacies paid, the perſonal cftate ſhall notwithſtanding as far 


as it will go, be applied to payment of the debts, &c. and the land 
2 2 be 


Lord Chan- 


Heir. 


be charged no further than is neceſſary to make up the reſidue, 
2 Vent. 349. Anon. Paſch. 32 Car. 2 | 

13. A. gives ſome legacies, and after bequeaths the re/due of 
his perjonal eflate tz B. his daughter and heir, and deviſes his real 
eſtate to her and her heirs; but if the died under 21, 72 C.— 
B. dies at 16, and by will gives all her perſonal eſtate to J. S. 
C. is heir at law to A. and B. there being a mortgage on the 
eſtate, whether the per{onal eſtate in the hands of J. S. ſhall go 
to diſcharge the mortgage in favour of C ? Mich. 1704. 2 Vern. 
469. Biſhop v. Sharp. : 

14. A. in his will mentions his having computed that the ſurplus 
ef his perſonal eftate, his debts and funerals being thereout fi i paid, 
would amount to 5800 J. and ſo i the 5800 4. into ſeveral 
pecuniary legacies, and wilts, if the furp s fell ſhort, or exceeded, 
they ſhould abate or benefit in proportion; he deviſed to two 


others lands in mortgage for 1400 l. per Wright K. it being men- 


tioned that he computed the ſurplys be 5800 l. after debts 
: * 8 . N, IE g 
and funerals paid, implies he inte nde EZ ts of which the debt 
[ 285 ] by mortgage is one, and decreed it to be paid out of the perſonal 


8 Y | | . 
eſtate. | Hill. 1704. 2 Vern: 477. Hawes v. Warner. 
Fin. R. 15. An expreſs deviſe ſhall not be defeated by applying the per- 


. 1 ſonal eſtate to pay oft a Mortgage, even for the fake of an heir, 
Marſhall v. much leſs of a hzres factus; per Wright K. Hill. 1794. 2 Vern. 
Forks & 477. Hawes v. Warner. | 

Aj 3, . ; 

by Ld. C. Talbot, who ſaid that this point had been ſo far determined that it feems quite ſettled 


and clear. Caſes in Chan. in lord Talbot's time, 54. Mich. 1734. Lutkins v. Leigh. 


16. A. by will ſuljected both his real and perſ5ral ęſdate id tie 


payment of his debts ; decreed that the heir ſhould pay the debt by 
ſuch a time, or in default thereof the real eſtate to be fold, and li- 
berty given to the heir to ſue for the perſonal eſtate. XI. S. cites 
23 Feb. 1705. Stydolph v. L2ngham. 

17. A. by deed conveyed lands to truftces for payments of del ts, 
and afterwards by vill directed, that his truſtees ſhould out of his 
truſt eſtate pay his debts, legacics and funerals, and deviſed all ht 
perſonal eſtate, not otherwiſe diſpoſed of, to B. whom he made exe- 


cutrix. Lord Wright, and now Lord Cowper, were both ot opi- 


nion, that the deviſe being in the ſame clauſe in which ſhe was named 
executrix, and net ſaid free and exempt from debts, the mult there- 
fore take it as executrix, and be applied to the payment of debts. 
Hill. 1706. 2 Vern. 568. French v. Chicheſter. 
3 \Wms's 18. If A. mortgages lands and coucnants to pay the money and 
2 5 7 dies; the perſonal eſtate of the mortgagor ſhal), in favour of the 
» Ch. R. heir, be applied to exonerate the mortgage; lo it is if there was 
at 1 4s no covenant if tne mortgagor had the money; ecauſe it was his 
$4 = debt, and he is bound to make it good, though the land be a defec- 
Aber tive ſecurity; but + if grandfather mortgages and covenants to 
ſach mort= , and the lands deſcend to his ſon, and his fon dies, having 
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aid of this mortgage; but this coneration is not to be allowed, to pay, the . 


_ unleſs there are perſangl aſſets /ufficient to anſiver all res, £ for the d e 
5 b: 79. ths ti; 


mortgage ſhall be paid out of the land in ſuch caſe; and if by ſuch , ra 
payment a//ets fail ſhori, the legatees may make iuch mortg agee lit among 
I 


110 re! 
refund, 2 Salk. 4 o. 1c, Cope v. Cope. mg 
7 8 49, 450. in Canc. C p p 0 
it mall be applied to diſcharge the mortgage. Trin. 1696. Ch. Prec. 61. Meynell v. How ard. 
——Yy Where tuch a mortgage was made, and the geg, aftertvards raiſed a term in other 


lands for payment of hi; det, the mortgage money was h weld to be a debt payable out of that truſt. 
Ch. Prec. 61, Cites it as Sir Edward Moore's cale.— 1 S. P. Hill. 173r. 2 Wms's Rep. cb. per 
Ld. C. King, Ld. Ch. ]. wy y mond, and the Maſter of the Rolls, in caſe of Evelyn v. Evelyn. 


19. A mortgage in fee was made redecmable at iichaelmas, or BY Prec. 
at any other Michaelmas aft er, on 6 months notice, and 19 covenant 2 32 * * 
1% pay the money; the mortgagor continued in po etion and 
paid the intereſt and by ll ed Vis pe {onal i gate to his wife 
and daughter ; per CouFr C. the perſonal“ eſtate is not liable to 
diſcharge the mortgage in caſe of the real; here is no covenant 
either expreſſed or implied. Mich. 1715. 2 Vern. 702. Howell 
v. Price. 
20. If the ancgſferes Fe cs for the purche vaſe of lands and dies 
before the conveyance, the heir may compel the executor to pay for 
it out of the perſonal eſtate. Arg. 10 Mod. 528. cites it as the 
opinion of. Harcourt C. in the caſe of Woodheir and Greenhill. 
Ch. Prec. 323. S. C. and P. Hill. 1711. 
21, If vendee of lands of inheritance des before all the purchaſe Ss if ven- 
monry paid, the vendor may come againſt the executor for the MEI 0 
money, though the heir is to have the benefit of the purchaſe ; per — of wg 


Li: © King. Sel. Chan. Caſes in Lord King's time. 30. Trin. purchaſe 


you t; 
11 Geo. 1. in caſe of Coppin. v. Coppin. OE egg 
leaving an 
3 and the gerd it heir at lese, yet the vendor will have the reſidue of the purchaſe 
money agaiaft the executor, though it be ſo much for his benefit: per Ld. C. King. Sel. 


Chin. cai s in Ld. King's time. 30 f Irin. 11 Geo, 1. in cafe of Coppin v. Coppin.— The “ prin- 
C! pal caſe was exactly the fame, only that the ſame perſon was vendor, heir, and executor to the 
vendee, and fo his lordſhip decreed the reſidue of the purchate money to him and not to the 


lezatees. Ibid. 28. 30.— 2 Wras's Rep. 291. S. C. +[2 1 
22. Hæres natus or fattus may have the perſonal eſtate applied 

in exoneration of the real; but not a remainder- man; for the firit 

comes to diſcharge the eſt ate which deſcended to him, or was 

given him by the lame perſon who owned both real and perſonal 

eſtate; ; but in the other caſe the remainder man is a ſtranger, and 

does not claim the eſtate from the ſame perſon who owned the per- 

ſonal eſtate. Se], Chan. Caſes in Ld, King's time; 80. Mich. 1730. 

Evelyn v. Evelyn, | 


(U. 2) Heir and Executor. Remedy for the Heir 
againſt the Executor, &c. for Things belonging 
to the Heir. 


I, T* the executor, after teſtator's death, gets the evidences, the 
heir may enter into the land and rake the charters out of Hir 


þ2ſſefion. Br. Chartres de terre, &c. pl. 49. cites 39 H. 6. 15, 
* 4 per Markbam, | ; M 
Z 3 (w) Heir 
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Heir. 


— 2 ?) (W) Heir Parte Materna. The in what Caſes. 
7 
I. JN aſſiſe, land was given to R. and J. his feme, and ts the 
heirs of R. who had iſſue a daughter C. and the baron died, 
and after C. died without heir of the part of the father, but the 
had heir of the part ot the mother. It was held, that if the daugh- 
ter had prrchaſed land, and died without iſſue, the heir of the part 
of the father ihall have the land if there is any, if not, the heir of 
the part of the mother. But as here it is deſcended to the daughter 
by the father therefore the heirs of the part of the mother ſhall 
not innerit, but the land ſhall eſcheat. Nota. Br. Diſcent, pl. 
15. cites 39 E. 3. 30. 2 | 
2. If the father purchaſe, and his eli ſon be attainted of felony, 
and he dies, the heir of the part of the mother ſhall not have the 
lanu, but it iha!l eſcheat; for there is one of the part of the father 
who 1s Corrupted. Contrary where t 3,1 of the part of the 
faticr; per Perſey. Br. Deſcent, pl. 7.40 Aſſ. 4. 
S. p Co. 3. If the father purchaſe land, the heir of the part of the mother 
Litt. . 4. hall inherit, it there be none of the part of the father; * contrary 
ech of land deſcended in the line of the father once; for there, if the heir, 


Diſcent, bs . . - 
38. cites P* who enters by deſcent of the part of the father, dies without heir 


12 E. 4. 14. of the part of the father, it ſhall t eſcheat; note the divertity, Br. : 


— 3 lf 7 ire 
Iv ns Deſcent, pl. 7. cites 49 E. 3. II. 
of the heir of the Hart of the mother, of land deſcended to the mather ; and fo ſec the diverſity ; 
where a min purchaſes lands cr teneme:its in fee hmple, and where he comes to them by deſcent 
on the part of his mother, or on th. part of his father. Co. Litt. f 4. 

If there be no heir ot the part of the father, viz. of the orandfither, who was the father's 
father, then #6. 5 ir f li fatoer's mother, viz. of his granimotiier, thalt inherit; for he tliat 
ought to inherit to the father ought to inherit to the ſon. Br D:icent, pl. 38. cites 12 F. 4. 14. 

* For the heir of the part of the mother is not cf the blood of lum in x hom the original 


poiſeiſion commenced, viz. of the blood of the father. Ibid. 


4. But where a man prrchaſes and dies, his ſon enters and dies 
without heir of the part of the father of his name, yet the heir of 
the grandmother of the part of the father ſhall inherit; for he zs 
an heir of the part of the father, and the couſins of the mother of 
his father ſhall be his heirs of the part of the father, becauſe his 
5 1 had a mother as well as a father. Br. Diſcent, pl. 7. cites 
12 EL. 4. 

[ 287 ] 5. If a man had been ſeiſed of a manor, as heir on the part of 


the mother, and before the fatute of quia emptores terrarum had 


made a feoffment in fee of parcel, to hold of him by rent and ſervice 
albeit they be newly created, yet for that they are parcel of the 
manor, they ſhall, with the reft of the manor, deſcend to the heir 
of the part of the mother; quia multa tranſeunt cum univerſitate 
quæ per ſe non tranſcunt. Co. Lit. 12. b. (o) 

6. If a man hath a rent-ſech of the part of his mother, and the 
tenant of the land grants a diſtreſs tz him and his heirs, and the 
grantee dies, the diſtreſs ſhall go with the rent to the heir of the 
part of the mother, as incident or appurtenant to the rent; for 

| NOW 


Deir, 


now is the rent-ſeck become a rent-charge. Co. Litt. 12. b. 
I 3. a. | | | 

7. If a man has a /ſe7on:5ry as heir of the part of his mother, 
and the tenancy eſcheats, it ſhall go to the heir of the part of the 
mother. Co. Litt. 13. a. (q.) | 

8. If a man gives lands to a man, to have and to held to him and 
his heirs on the fart of his mother, yet the heirs of the part of the 
father ſhall inherit; for no man can inſtitute a new kind of inheri- 
tance not allowed by the law, and the words (of the part of his 
mother) are void, Co. Litt. 13. a. | 

9. A man has iſſue a ſon and dies, and the wife dies allo; lands 
are letten for life, the remainder to the heirs the wife ; tne ſon 
dies without iſſue, the heirs of the part of the father ſhall inherit, 
and not the heirs of thegaart of the mother; becauſe it ved in the 
fon as purchaſor, Co itt. 13. a. | | | | 

10. A. has a ſeigniory in fee, and afterwards land dejcends to 
him on the part of the mother; in that caſe the ſeigniory is not 
extinguiſhed, but 6 ed; for if the lord to whom the land de- 
ſcends dies wwithoris, ne ſeigniory ſhall go to the heir of the 
part of the father, and the tenauncy to the heir on the part of the 
mother. Godb. 4. in C. B. Hill. 23 El. per Windham and 
Mead J. | 

II. There is a difference between advantages in greſe, and ad- 
vantages, which by the grant are made appurtenant or incident to 
another thing. As if baron be ſeiſed of a houſe in right of his 
wife, and J. S. grants /e rs to baron and his heirs to burn in 
the —_ this is appurtenant to the houſe, and ſhall deſcend to 
the iſſue of the baron and feme, Mich. 6 Jac. 8 Rep, 54. in 
dyms's cafe, | 


287 


So if one 
hasa houſe 
of the part 
of his 
mother, 


and J. S. 


grants ta 


him and 
His heirs 
competent 


houſe- boote to be burnt in the ſame houſe. This is appurtenant to the houſe ; and though it be 


a new purchaſe, yet it fhall go with the houſe to the heir of the part of the muther. 
Syms's caſe, | 


12. Where the ſame eſtate is deviſed to the heir of the part of 
the mother, which he would have taten by deſcent, he is in by de- 
ſcent, notwithitanding a condition of payment of 2001. was annexed 
on a contingency, which never happened, 1 Salk. 241. Hill. 10 
and 11 W. 3. C. B. Clerk v. Smith. 

13. A, ſeiſed in fee as heir of the mother's mother, deviſed the 
land to truftees to pay annuities, Fc, and the re/idue to A. s right 
herrs of his mother's fide for ever. The heir of the mother's mother's 
ſide is intitled to the eſtate and ſurplus of the profits after the an- 
nuities, &c. paid. 2 Wms's Rep. 135. Paſch, 1723. Harris v. the 
Biſhop of Lincoln, | | 


Z 4 (w. 2) Heir 


8 Rep. 54. 


(W. 2) Heir a Parte Materna. What ſhall be 
ſaid a new Purchaſe, or ſuch Alteration of Eſtate 
as to carry the Land, &c. to the Heirs of the 


Father. 


8. P. Br. 1. A man ſeiſed of land by: deſcent, of the part of the mother, 

Feoffmcnt gives in tail reſerving rent, and dies. without iſſue, the 

BY eee P. rent, ſhall be to 75 heir of the part of the father, and the rever/in 
| BR 14 H. 83. #2 the heir of the tart of t 2:th:r; per Newton; to which it was: 
: 4+ per ſaid, that the c ntFAry is RE ; and therefore it ſceins that all ſhall 
1 * go to the heir of the n of th father, ll it falls in demeſne, as 
Fa Lirt. 3 * in the caſe above; - never s by A. „all ſhall be to the 


(w) thatif heir of the pe rt of the - mother. Br. Diicent, pl. 11. cites 7 
he had H. 6. 2 | 
m-dea 

gifs in tail, or a Ef: for Bf: reſerving a rent, the he ir of the p: 
revo ſion; and the rent alto, 25 incident therenats; mall paſs 


-,mother hall have the 


% 


hold, &c, who had it as heir to his mather; there if he dies without 
ſue, the ſeigniory reſerved {hall go with the manor to the heirs of 
the mother, and not to the heirs of the father. Br. Deſcent, 


2. Land, parcel ; Ha maner, given by the he Jof the manor, to 


pl. 68. A 
3. A man ſeifed as heir on the part of his mother makes a fe- 
ment in fee to the uſe of him and his heirs ; the uſe being a thing 
& and confidence ſhall | f the Jand, and = 
in truit and confidence inſue the nature of t and, an | 
all deſcend to the heir on the part of the mother, Co. Lit. | 
| 13. a. (p) | 1 
See — . 4 If I convey lands which J have on the part of the mother, or ! 
+5 et iq borough- -engliſh to J. S. and his heirs, without conmfileration, the a 
Peee⸗ e ſhall be void, and fo the land ſhall return again to me, and to | 
ſtone and ly heirs of the niother, or 1n borough- engliſh as before; for the : 
- de law doth conſtrue the uſe of the ſame in ſtate and quality as the : 
ron / 
Ay land was. But if do declare the uſe to me and my heirs, or, upon : 
And tis ſuch fcotiment, reſerve a rent to me and my Dems, | it ſhall go to hy 
* my heirs at common law; for it is not within the cuſtom, but it (1 
law per is a new thing divided How the land itfc lt. T rin. 4 & 5 P. & M. 1 
lord Mac- D. 162. and that is the reaſon of another diſterencc. 9 H. 7. 24. 
— SHELLIE'S caſe, that land by deſcent falling upon one, ſhall be £ 
1723. 2 taken from him by a ncarer heir born. Hob. 31. in caſe of 4 
Wrms's Counden v. Clerk, I p 
Rep. 139 | 
in caſe of Harris v. Biſhop of Lincoln. i | 1 
—_ 455. 5. Where a fine of3 the lands of the wife was 1075 grant and . 
nd bs render to _ nd her huſband in tail, remainaer to the right heirs 
caſe of 4 wife ; if they have iſſue which dies without iſſue, the land ye 
Clere v. all go to the heir of the part of the mother. Pl. C. 295. | ane 
Brook— Carril v. Cudding | | | 
con Of a UCUINZLON, no 
fine for grant ard render of lands a parte materna has an eff. te, and his render makes it a neu pu- 7. 


e aſe, ſo het no, the lands ſhall deſcend to the heit of the fuller. Show. 92. Paſch. 2 W. & M. 
F. ice v. Langford. I Salk, 337. S. C. 
F. ns 


Heir, 1 288 


Fin: with grant ard nerd, is tantamount to a feoffment and re- feoffment, and creates a new 
eſtate. 1 Salk. 337. Paſch. 2 W. & M. B. R. Price v. Langford.—Carth. 140. S. C. by the 
name of Rice v. Langford. ———6 Mod. 45. in cate of Foxp v. LoRD Grey, but ſays it is other- 
wiſe of other tines. 


In the argument of me caſe it was agreed by all, that if the fre had been /-21-d generally 


11 1t1POut k ** render „ Or IUI!7194G RY uſe 5 clave d, the reſulting aſe, which would have der 'Olved on ie 
conuſor would have w the old uſe in the ſame qv; ality as it Was before. Carth. 140. Trin. 
2 W. & M. B. R. Rice v. Langford. 

So if the „% of this fine had been d-clir-d 22 the cannſar and his heirs, the quality of the eſtate 
would not have been altered thereby, but the lauds would have deſcended in the fame manner 
as if no fine had heen levied, (viz.) if it was ex paite materna, then to the heirs ex parte 
materna, and not to the ſieirs ex parte paterna, and ſo e converio. Agreed, Carth. 141. in the 
cale of Rice v. Langford. 


6. Baron and feme covenanted to levy a fine of lands dzſcended [ 2891 | 


to the feme from the mother, and declated the uſes to the conuſces 
and their heirs, to make them tenants t the præcipe for ſuffering a 50. Friu. 
common recovery, Mh by the fame deed was declared to be 
to the uſe of the baron for life, and to the feme for life, and to the 
firſt, &c. ſon of their two bodies in tail, remainder tz the right 8. 
* of the e Wife, W. ia provi/o for the wife to 4% % ef the remain- Mod. 174. 
der in fre ash -« fit. It was objected tha t this was not = the Lord 
an immediate conveyane, as à feoffment to one in fee, but that by 8 

this conveyance, not only the legal eſtate but the uſe allo paſſed to caſe.— 
the conuſces both in law and equity; fo that when a recovery 9 Mod. 
was ſuffered ; this uſe in foe miſt ariſe out of the e/tate of the conu- * _— 
fees; but it was held, that all made but one conveyance, and that per Pratt 


the eſtate moves orizinally from the conuſor, and that what he has Ch. J— 


not parted with is ſtill in him, and therefore ſo much as is not decla- _ 8 


red upon the recovery {hall be {ti}] to the d uſe, Ihe nature of Maccles- 
the common recqvery being but as an inſtrument for railing of the feld, who 


uſe. And, as to the power reſerved to the feme, though it was _— 


objected that it had altered the eſtate, it being ſubjected and ſubſer- 2 Mm 
dient to a new power ;, becauſe the might now diſpoſe of it other- Rep. 139. 
wile than {he could do had it been only her old intereſt, yet it w 8 
held that this was only a new qualification of the oli eſtate, and 8 es. 
an alteration of it, until 1 new qualification be executed. 8. P. 

7 Anne, C. B. 11 Mod. 181. Abbot v. Burton, * 


Cate The . 
law carries the uſe, and that is always to the owner and proprietary of the land. Guid.b. $9. per 
Windham J. If connor was tant in til, and declares 75 17056 of the nne and recovery, it 
{hall be to the heirs a parte mitern?2 ; "thi if he Was Tenant 5e, it is otherwite, Arg. 9 Mud. 

179. Hill. 5 Geo. in Lil. Derwentwater's caſe. 


7. Heir a parte materna makes feeſinent on condit; on, and dies P. 9 H. 7 


without iſſue; if the heir of the part of the father enters, the heir 28. ber. 
Cur. and 

of the part of the mother ſhall ouſt him; per Mountague Ch. J. Fo. 25. per 

PI. C. 57. in caſe of Wimbiſh v. Talbohs. Wool.—— 
Co. Litt. 


ſ. 4. 13. ſays, the heir of the part of the mother ſhall not take advantage of a condition annexed 
to the ſame ; becauſe it is not incident to the reveriion, nor can pals therewith. 


8. A man feiſed of lands a parte materna deviſes them for 16 
years to his executors for payment of his debts, and after to F. F. 
who is the heir a parte materna. J. S. ſhall take by deſcent, and 
e by purchaſe, 3 Lev. 127. Trin. 35 Car. 2. C. B. Hedger 
F. ROW. 


9. A. ſeiſed 


r 


7 Rep. * bh A. ſeiſed a parte materna, makes a feoffiment of all to uſes, viz. 
4 6 8 ) of Black Acre to himſelf for life, remainder to his wife for life, re- 
cited per mainder to the heirs of his body on his wife begotten, remainder 
1 pat = to his right heirs—and of White Acre, to the uſe of himſelf, for 
15 be law. 99 years, if he ſhall fo long live, remainder to truſtees for his life, 
11 Mod, Temainder to his wife for life, remainder to his firſt and tenth ſon 
183. in caſe in tail, remainder to A. and his heirs—[In both caſes the ancient fee 
#f ADL v. remains in A. nor was it ever out of him; and neither the eſtate 


Barton. — —_— 
S.C. cited for life or years are merged, but both are preſerved by the meſne 


per Lord 
ecles. . ö . 
— pry dold v. Freeſtone.— and whether the ule is by expreſs limitation, 
ms or implied by law without expreſs limitation, it is all one, and in 
oy 139. both caſes the ancient fee remains in the donor. Ibid. 407. 
aſc. 


1723. and held by him accordingly. } 


10. Where a man ſeifed a parte materna takes ęſtate to him for 
years, rema-naer to his heirs; this is a new eſtate in him, and not 
the ancient reverſion; but it is otherwile, 
for life, remainder to his heirs. Arg. EW, & M. C. B. 
3 Lev. 406. cites Co. Litt. 13. 23. But adjudged that there is 
no difference, and that in both caſes the fee is the old reverſion, 
and ſhall go to the heirs a parte materna. 407. Godbold v. Free- 
ſtone, | 3 
11. A feme purchaſed a church leaſe to her and her heirs, for 
three lives, and dies, leaving M. her daughter an infant. Two 


Il 2990] 


of the lives die. The guardian renews the leaſe, and then the infant 


dies, It was inſiſted that if the infant had died before the renewal, 


living the ſurviving ceſty que vie, there had been no queſtion, 


but the leaſe had gone to the heir of the part of the mother, and 
that fo ought this new l-aſe, being renewed out of the profits of 
the old leaſe. But, per the Maſter of the Rolls, and affirmed per 
Lord Harcourt. This new leaſe is a new acquiſition, and relied 
in the daughter as a purchafor, and ſhall go to the heirs of the 
part of the father; this renewal by the archbiſhop being ſpontaneous 
and gratuitous, and not /ike à copyhold; for there the lord is only 
2 truſtee for the heir, and his admittance of him, though it be ori- 
ginal, yet is only in virtue of the truſt repoſed in him by law for 
that purpoſe, and decreed accordingly ; by the Maſter of the Rolls, 
and Lord Keeper coming into court, being aſked his opinion, ſaid he 
was of the ſame opinion. Mich. 1711. Ch. Prec. 319. Maſon v. 
Day. G. Equ. R. 77. S. C. Hill. 9 Anne, | 


(W. z) Heir a parte Materna. Of what the 
Heir a parte Materna ſhall take Advantage, or 


be bcund by what. 


F there be lord, * feme meſue, and tenant, and the feme takes 


The 1. | 
meine I baron, and has iſſue a ſon, and the tenant releaſes, or grants 


hound her- Fe 1 | rs o acquitta 
ait gad ber to the baron, that aue he nar his heirs fall be bound to acg — 


remainders over. Mich. 6 W. & M. C. B. 3 Lev. 406. God- 


> takes an late 


* 


es 
ts 


Heir-Loomes, 


| 290 
and the baron and feme, who were bound to the acquittal by their yeirs by 
ſeigniory, die, and the tenant brings writ of meſne againſt the ſon, her deed 
wha pleads the grant as heir to his father; this ſhall not ſerve, for — _ 
he is to be bound as heir to his mother, and not as heir to his father. the tenant, 
Quod nota. Br. Grants, pl. 147. cites 38 E. 3. 10. and cites and e 

itz f | | took huſ- 
Fitzh. tit. Meſne 27. [but it ſhould be pl. 24. — Ip 


The itſue being bound as heir to the mother ſhall not take benefit of the ſaid grant of diſcharge z 
for that extend to the heirs of the part of the father, and nat to the heirs of the part of the mother; 
and therefore the heir of the part of the mother was bound to the acquittal. Co. Litt. 13 a. (s.) 


2. The warranty ſhall deſcend upon the heir of the part of the It the heir 


mother, if there be none of the part of the father, and therefore he a 1 party 
ſhall be heir to the land in ſuch caſe alſo. Per Tanke. Br. Deſcent, er 4 


pl. 7. eites 12 E. + 


whereunt) @s 
ewarr . rs * 


| annexed, be impleaded, and vouches, and judgment is given againſt him, and for him to recover 


in value, and lie dies before execution, the heir of the part of the mother ſhall ſue execution 
to have in value azaintt the vouchee ; for the effect ought to pur ſue the cauſe, and the recom- 


pence ſhall enſue thed Co. Lilte 13. a (q) 
ny 8 
9 | 


(A) Heir-Loomes. 


1. N OTE, that heir-loomes, chiefs or principals, are thoſe 

| things which have continually gane with the capital meſuage 
by cuſtom, waich is the beſt thing of every ſort, as of * beds, tables, 
Pots, pans and ſuch like, of dead chattels moveable. Br. Deſcent, 
pl. 43. cites 1 H. 5. 5. & Fitzh. Execution 180. 


[ 291] 
8. P. Co. 
Litt. 18. b. 
And 
heir-looms 
that have 


gone with 
the houſe 


from (cir to heir cannot be deviſed away, but ſuch deviſe will be void; for by the death of ſuch 
deviſor, the heir-looms by ancient cuſtom are veſted in the heir, and the lau preferreth tis 


cuſtom betore the deviſe. Co. Litt. 185. b. 


And the heir may have action for them at 


the common law, and ſhall not ſue for them in the eccleſiaſtical court. Co. Litt. 18. b. 


2. And the * ancient crowns and jetuels of the realm cannot be 
deviſed by teſtament ; therefore are heir-loomes of the king as it 
now Br. Delcent, pl. 43. cites 1 H. 5. and Fitzh. Execution, 
100, | 
3. An heir-loom is called principalium or - hereditarium. And 
it is due by cuſtom, and not by the common law. Co. Litt. 18. b. 

4. A lady brought a bull in the King's Bench againſt a parſon 


guare unam tunicam vocatam a coat-armour & pennons with the 


arms of Sir Hugh Wiche her huſband, and a fword in the chappel 


where he was buried; and the parſon claimed them as oblations, and 
therefore that they did belong to him; and there it is holden, that 
if one uſe to fit in the chance] and hath there a place, the parſon can- 
not claim his carpet, /ivery and cuſhion as oblations; neither ought 
he to have the ſaid things; for that they were hanged there in 
hongur of the deceaſed; and therefore by the ſame reaſon, though 


a graves 


* Co. Litt. 8 
18. b. S. P. 


S. C. cited 
Godb. 200. 
in caſe of 
Garven v. 
Pym. —- 
Co. Litt. 
18. h. S. P. 
and that 
the heir 
and his 
heiws may 
have action 


ad 
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2601 - _ Heraid, 


for takios g grave- tone, coat of armor, tomb, &c. are annexed to the freehold 
them away, . , . . , 
or defacing of the parſon, yet, in regard the church is free to all the inhabi- 
them, tants for burying, the parſon cannot take them. And the Ch. J. 
laid, that the lady might have a good action during her life, in the 
Caſe aforeſaid, becauſe ſhe herſelf cauſed the ſaid things to be ſet 
up there, and after her death, the heir to the deceaſed ſhall alſo 
have his action, becaule {as the book ſays) they were hanged there 
for the honour of his anceſtor, and therefore they are in nature of 
heir loomes, which by the common law belong to the heir, as 
being the principal of the family. The like law of a graveſtone, 
tomb, and the like, 12 Rep. 104. in Corven's caſe, —cites it as 
9 H. 4. 14. Dame Wiche's caſe. 
5. And this agrees with the laws of other nations. Bartho. Caſ- 
ſaneus, fol. 13. Concl. 29. Action. dat. fi 2 arma in aliquo 
loco poſita, deleat five, &c. and in 21 Ed. 3. 48. in the biſhop 
of CARLISLE'S Cafe, it appeared, that the ornaments of the chappel 
of a preceding bijſhyp do belong to the ſucceeding biſhop, and are 
merely in ſucceſſion, although other chat caſe of a ſole 
corporation, do belong to the executors of W-£eaſed party, and 
ſhall not go in ſucceſſion; ſo in the other caſe, things erected in 
the church for the honour of the dead perſon, ſhall go to his heirs, 
as heir-loomes, as in manner of an inheritance. 12 Rep. 105. in 
Corven's caſe. | | 
6. Trover by plaintiff adminiſtrator cum teſtamento annexo 
of the late lord Petre againſt the wife of the firſt executor for a necł- 
lace of pearl, ſaid to have been in the family for many generations, 
and worn as a perſona] ornament by the lady Petre for the time 
being, or for default of ſuch, by lady dowager pro tempore; and 
to prove the property, an antient inventory made by the defendant's 
huſband, being executor of the lord Petre now inteſtate, being 
found among the ancient evidences of the family, was allowed ; for 
the mentioning this necklace in it ſhews he did not claim it in his 
| own right, and none but a mad-man will inventory more aſſets 
[ 292 ] than he has; and though if the queſtion were, whether my lord 
Petre were proprietor, or not he himſelf could not, be witneſs; yet 
the executor, by inventorying it, has charged himſelf with it as aſſets, 
and there it ſhall be taken as ſuch; and per Holt Ch. J. the 
wearing of a pearl is a converſion; and goods in groſs cannot be 
an heir-loom, but they mujt be things fixed to the freehold, as old 
benches, tables, &c. Paſch. 13 W. 3. B. R. 12 Mod. 519, 520. 


Lord Petre v. Heneage. 


— 
— 
— 


— — 


(A) Herald, 


4 Taft. 126. [ 1. T HE #:ng may make a herald by patent, though he was ® 
2's Bae not any purſuivant before according to the ordinance of 


= pri heralds; for it is not of the eflence of a herald. H. 5 Jac, B. per 
pleat officer Curiam between Penſon alias Cheſter and Redhead. ] 

by the very | : | ; 

letters patents without the ceremony of the f inveſtitare, Noy. 150. Pinſon v. e 


W 


— - 


herbage. 292 
+ By the law of arms and heraldry, every one who is made king of arms before he receives his 
dignity, ought to be led betwixt two officers of arms by the arms before the earl marſhall of 
England, or his deputy, and before him are to go 4 officers of arms, whereof the one is to bear 
his patent, another his collar of SS, the third a coronet of braſs double guilt, fourthly, a cup of 
Wine; and ius patent ſhall be read before the earl marihall ; and afterwards his coronet ſhall 
be tet upon his head, and the collar of SS. about his neck, and afterwards the wine poured 
upon his head. Le. 248. 33 Eliz. B. R. Dcetliick's cate, | 


2. The heralds are attendants upon the court of chivalry; of 
theſe heralds there are three kings, viz, Garter king of arms, Claren= 
ceux king of arms of the ſouth part, Norrey king of arms of the 
north part, and fix other heralds. "Theſe Engliſh heralds are 
meſſengers of war and peace, ſkilful in deſcents, pedigrees, and ar- 
mories; they marſhall the folemmities at coronations ; they manage 
combats before „ F and marſhall, and upon requeſt they 
ſolemui xe the fuer noble, honourable, reverend, and worſhip- 
ful perſonages ; they were fir/t incorporated by king K. 3. and after- 
wards newly incorporated by king Philip and queen Mary. 4 Inſt. 

125, 126. a 

3. Theſe 82 diſcharged of ſubſidies, tolls, and other 
charges of the commonwealth, by letters patents of E. 6. anno 
3. of his reign. 4 Inſt. 126. 

4. The words of the patent are creamus coronamus & nomen Le. 248. 
imponimus de Garter rex heraldorum, and therefore in all ſuits againſt S. C.- and 
him he is to be named by this name, and for not being fo named the 1 
defendant was diſcharged of an indictment. Cro. E. 224. Paſch. held by 
33 Eliz. B. R. Dethick's caſe. — . 
5 but that Gavwdy was of opinion it was but a name of office, and therefore the indictment 
tod. 


1 | See For ® 

Herb Age. ; (E) pL. 28. 

| -— =o 
(H)— 


(A) What Grantee may do. words. 
1. 7 E that hath herbage of a fore/t by patent may have treſpals 


for the graſs, but not for trees or the fruit of them; and 

he may take beaſts damage feaſant, and have quare clauſum fregit, 
_—_— ſuch grant may incleſe the foreſt. D. 285. b. pl. 40. Trin. 
II Eliz. | | 

2. Grantee of herbage may inclaſe, and may have action of [ 293 ] 
1 quare clauſum fregit. Arg. Trin. 21 Jac. B. R. 2 Roll. 4 co. Lit, 
R. 356. cites D. 285. — But though he that hath herbage may 4. b. (b) 
incloſe, yet he that hath reaſonable herbage cannot. Ibid. Arg. 
cites Cro. R. 159. 

3. Grantee of herbage of a park cannot diſpar it. Arg. 
Godb. 419. Trin. 21 Jac, B. R. in caſe of Lord Zouch v. 


Moor. 


(B) Who 


(Herbage.) 
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words He- 
reditament. 


hath been put in uſe in all queen Elizabeth's reign; 


 Heretick and Hereſy, 


(B) Who ſhall have it. 


1. leaſe was made of a manor with all gardens, orchards, 
yards, &c. and with all the profits of a wood, excepting to 
leſſer 40 acres, to take at his pleaſure ; per Dyer, the wood is not 
compriſed within the leaſe, but the leſſee ſhall only have the 
profits as pawnage, herbage, &c. 21 Eliz. in C. B. 4 Le. 8. 
Anon. 5 | 


<a 
* Herediftament. 


- 


(A) Hereditament. 


þ condition is without queſtion an hereditament. 3 Rep. 2. 
E b. (1) Trin. 25 Eliz. in the Marquiſs of Wincheſter's, 

caſe · | 
2. Writ of error is an hereditament, but by the common law 
cannot be forfeited or eſcheat. 3 Rep. 2. in the Marg. of Win- 


cheſter's caſe. f i 
3. Uſes were hereditaments ; for of this ſhall be poſſeſſio fratris; 


but condition or uſe were not forfeitable at common law. 3 Rep. 
2. b. (m) (n) in the Marqu. of Wincheſter's caſe. 


(A) Heretick and Hereſy. 


I. B Y the 1 Eliz. I. which erected the high commiſſion court, 
having re/trained the ſame from adjudging any points to be 


heretical, which have not been determined to be ſuch, either by ſcrip- 


ture, or by ſome one of the four firſt general councals, or by ſome ather 


council, by expreſs words of ſcripture, or by the parhament, with 


the aſſent of the convocation, it has been ſince generally holden, 

that theſe rules will be good directions to eccleſiaſtical courts in 
relation to hereſy. Hawk. Pl. C. 4. cap. 2. ſ. 2. 

2. At this day the dioceſan hath juriſdiction of 1 and ſo it 

ut without 

the aid of the act of 2 H. 4. 15. the dioceſan could impriſon no per- 


ſon accuſed of hereſy, but was to proceed againſt them by the 


cenſure of the ehurch, for the biſhop of every dioceſs might convict 
any 


Heretick and Hereſy, 


any for hereſy before the ſtat. 2 H. 4. as appears by the preamble 
of it, but could not impriſon, &c. and now, ſeeing that not only 
the ſaid act of 2 H. 4. but 25 H. 8. 14. are repealed, the dioceſan 
cannot impriſon any man accuſed of hereſy, but muit proceed 
againſt him as he might have done before thole ſtatutes by the 
cenſures of the church, as it appears by the ſaid act of 2 H. 4. 15. 
likewiſe the ſuppoſed ſtat. of 5 Rich. 2. 5. and the ſtatutes of 2 H. 
cap. 7. 25 H. 8. 14. 1 & 2. P. and M. 6. are all repealed, ſo as no 
ſtatute made againſt hereticks ſtands now in force, and at this day 
no perſon can be indicted or impeached for hereſy before any tem- 
poral judge, or other that has temporal juritdiction, as upon 


peruſal of the ſaid ſtatute appears. 12 Rep. 56. 43 Eliz. cafe of 


hereſy. | 
3. By 29 Car. 2. Pine writ de herætico comburends is taken 
away. | | | | 
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Yet by the 
common 
law an 


obſtinate heretick 5:in7 excommuntcate is ſlill liabl; to b. empriſoncd by force of the writ de excom- 


municato capiendo, ½ 


4. Stat. 9 and 9 V. 3. cap. 32. f. 1. If any perſon having 


been educated in, er having made profeflion of the chriſtian religion 


ke ſatis faction to the church. Hawk. PL C. 4. cap. 2 f. 11, 


As ſerjeant 
Hawkins 
takes this 


within this realm, ſhall by writing, printing, teaching, or adviſed act under 


ſpeaking, deny any one of the perſons in the Holy 'I rinity to be 
God, or ſhall aſſert or maintain that there are more Gods than one, 
or Mall deny the chriſtian religion to be true, or the holy ſcriptures 
of the Old and New Teſtament to be of divine authority, and ſhall 
upon indiftment or information be theresf lawfully convicted upon the 


oath of two witneſſes, ſuch perſon ſhall for the fir? offence be incapable 


to have or enjoy any office or employment eccletialtical, civil, or 


military, or profit by them; and the offices, places and employments, 


enjoyed by ſuch perſons at their conviction, ſhall be vid; and leing 


a ſecond time convicted of any of the aforeſaid crimes, ſball be dil- 
abled to ſue, proſecute, plcad, or uſe any action or information in 
law or cquity, or be guardian of any child, or exccut-r, or admi- 
niſtrator of any perſon, or capable of any legacy, or deed of gift, or 
ta bear any office, civil or military, or benefice eccleſiaſtical, and 
ſhall ſuffer three years impriſonment, from the time of ſuch conviction, 
without bail. | 


the head of 
hereſy, I 
cheote to 
follow ſa 
good A 
guide, and 
con d ring 
the great 
apoſtacy ot 
too many 
among us 
who ſet up 
for perſons 
of uncom- 
Mon parts 
and learn. 
ing. by 
publickly 
alſerting 
the tenets 
herein pro- 
hibited and 


who perhaps have very little other title to either but thinking their wit muſt be looked upon 
as extenſive as their profane's, they, with the noſt caring 1mpiety, ridicule all revealed religion; 
jt may not be an unfriendly office to remember them of the incapacities and puni'thments human 
laws (which may more ſenſibly affect them at the preſent) threaten them with, if by that means 
they may be induced to act more prudently at leaſt in this life, whatever their notions are as to 
another. 


5. Among proteſtants hereſy is taken to be a falſe opinion repug- It is an 


nant to oo point of doctrine clearly revealed in ſcripture, and either opinion re- 
| pugnant to 


abſolutely eſſential to the chriſtian faith, or at leaſt of moſt high impor- the ortho- 


tance, Hawk, Pl. C. 3. cap. 2. ſ. I. dox doe- 


1 ; 3 5 ti ine of the 
chriſtian faith, in tely maintained and periſted in by ſuch as profeſs the name of CH. Godolph. 
Rep. 561. cap. 4%. ſ. 4. 


Yeriof. 
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See (B) | * Hertot. 


OY 
® Fleta. p 7 | 

— 3 (A) [Payable 7s room, and by wham.] - 
that pre- 


—_ [ 15 I F A. be a copyholder for life of land which ought by cuſtom 


rietti magis 
fit de gra- to pay a heriot, if he dies ſeiſed, and the brd grants the 


ta quam de 1 of the copyhold to B. for 99 years, if A. the copyholder 
e % long live, the remainder to A. for 1009 years, and after 4. 


action was 
brought by afſigns over his leaſe for 1000 years to pd after A. makes F. 


C. andthe his executor and dies ſeiſed; in this cafe ” the allignee of the 
court held 2.000 years ſhall not have any heriot ; becauſe at the time of the 


clearly that 
: ſhouts death of A. when the heriot became due, he was not lord but had 


de ſhould 
not have it, only d future intereſt. P. 15 Car. B. Ee WCEen Norris and 
£-eing a Dorſetſhire 


: becauſe A. Norris adjudged upon + a ſpecial verdict 


as not 
| Gr of caſe. Intratur Hill. 11 Car. 673. But the court {aid thar if any 
C. who had heriot was to be paid, the executor of A. or the lord in fee ſhould 


use it. ] 


vears but of 
B. who had the 99 years but they were not clear that B. ſhould have it, though Barkley thought 


B. ſnould have it and Jones hæſitavit, and they were the gs judges in art 5 ind the reaſon 
of the doubt was, that e 1-fone that Ai. the tenant for lite dicd, ecers rffunce the tate of B. this 


grantee for gg years d-cermineds Mar. 23, 24. S. C. 

719 

e e [ 2. If by the cuſtom a copyholder dying ſeiſed ſhall pay a 

* heriot to the jord, and after the copybalder 15 llilſe iſed and dies during 
the diſſeiſin, yet he ſhall pay a heriot within the cuſtom; for he 


w 


coppyhol- 

cer moruſt was tenant in right notwithttanding the di eiſin. In the Gab caſe 
Lune il T 

ww Noriis and Norris, per Berkley. ] 

Reriot, &c.) 


(A. 2) The ſeveral Sorts. 


1. ME SNALTY may be held by heriot as weil as the very 
land. Br. Heriots, pl. I. cites 44 E. 3. 13. 
2. Heriot after the death of the tenant for life is herict cuſtom 


8. C. Br. 
Avowry, for heriot ſervice is after the death of the tenaut in fee fumpie. Br. 


e  Heriots, pl. 5. cites 21 H. 7. 13. & 15. 


Heriot IE 70 
ſervice may be reſerwid upon laſe for Iivei or years deter minable upon lives, if ſuch heriot be reſerved 


payath during the term; as if leaſe be made for 99 years Jetermin: ables upon the death of A. B. 


2nd C. re fervide heriots upon the death of every of them; if A. dies living B. or C. a heriot is 
dve, and this is herict ſervice, becauſe the leaſe is not determmed, but there is 4 rever hon, to 
which the lier ot ſervice may be incident; agreed by 3 juſtices, Lutw. 1357. "rin. 2 Jac. z. 


C. B. Oſovra v. Sture. 


(A. 3) Payable 


hom: 
and | 
770 £ 
tenan 
give: 
this is 
as by 


Profile 


Vor 


— 


ble 


Heriot. 


3) Payable. Iz what C Wo and what ſhall be 
laid a Payment 


. HE lord demands a heriot, and the heir delivers a beaſt of 
* 


lis g to ihe lord, in which he himielt has a property in 


his own right this amounts to a 3%. 10 Rep. 53. in LAMPET'S 
Ca _ cites „ 505 b. 

2. A. made a leaſe to J. S. for 99 years,. if . C. and D. [ould 
fo long live, rendriug an — R t ofier the death of each of then ſuc— 
crvely, as wy are all force na ned in the deed. D. Who was the 
last named died fir/t, an heriut inould be payed was the 
queſtion ? it was urge th: 1. it ſnould not; becauſe the reſervation 
is the leſſor's creat ure, and therefore to be taken ſtrongly againſt 
him, and that the heriot Lein refer1 = if B. C. and D. dic - T8 
ceſſively, the leſſq rented to truſt to that con tingency ; but 
as to this point tie gave no opinion but Jugs 8 Vas given 
for the plaintiff upon the pleadings. 2 Mod. 93. Trin. 28 Car. 2. 


C. B. Ingram v. Tothill, 


3. Heriot ſerv:ce rec gr ved upon a leaſe mull be reſerved payable 
during the term; but where a Ae in fee holds or his bs by 
heriot ſervice, ſuch ſerv! ice is incident to the tenure 1 15 ancient, 
and muſt be fuppoſcd to be before tne ftatute of quia Cr nptores ter- 
rarum, &c. and e ire ſeiſable by the lord either 


lands. 3 Salk. 332. pl. 3. cites 2 Lutw. 1366. 


(A. 4) Payable. In what Caſes. By Cuſtom, 
N reſo a cuſtom was pleaded, that ailthe te -nants w bo Held 
of the 1 1107 of EE. > every. al:cnation hal make ſurrender; 


and that the r mall have his be? eaſe in name of a herict; 
Strange ſai ' at tne time of the ſurrender the property of the beaſt 
was not in him wiio ſurrendered, and the oa e contra, and ad- 


4 134 o can yr n5n%S 6 


zi 112 S p 8 3200 . „1 wy 5 + 
* 2d 4 WO >d cuſtom * 10 lurrendei 9 IAI. eee. 5 qucd noOta. 


Br. Culto; 5 DE 2. eites; 13h 0 40 


2. In replevin the idant avowed that J. S. held of him by 
homage, fealty, 3 ar. 8 that, at every al:cnation of his tenant, he 
and his anceſtors have uſed te have the voſt 25 if the ali 
not give notice to the hd in the life 1 7 the dlienor; and that his 
tenant aliened to the plaintiff and Gied, and the plaintiff did not 
give any notice in the life of the other; and the bett opinion was, that 
this is a good preſeription; for it may have lawful commencement, 
as by condition or refervation at (he maki: g of che tenure, Pr. 


Preſcription, pl. 58. cites 8 II. 7. 10. 


s-/ C Ae. 11 4 CES 


Vor, XIV. 5 A 2 - (B) Payable. 
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Se Reſer- 
vation (P) 
Pl. 1. 


S. . cited 


D. 199. b. 
Marg. Pl. 
58. by 
name of 
Perkins v. 
Comber- 
ford, 


So where 
the feme 
was ſelſed 
it fee and 
died, and 
her huſ- 
and be. 
Came te- 


Veriot. 


(B) Payable. By whom, 


1. E ERIOT is not payable on the death of fenant /y the 
cirtcſy; per Frowike Ch. J. Kelw. 84. b. Paſch. 21 H. 7. 

2. A cuſtom of a manor was, that the lord thould have the beſt 

beaſt or thing F every ene dying within the manor in the name of a 


heriot, which is found within the manor, and to ſciſe and retain ' 


them as his proper goods; this was held not a good cuſtom; for 
between the lord and a ſtranger it cannot have a reatonable be— 
ginning, though between the lord and his tenants it is otherwiſe ; 
for it may be intended to begin with their tenures by their agree- 


meat, and ſo they had their lands upon reaſonadle fines ; but be- 
tween the lord and a ſtranger it is merely Woftion, Cro. E. 725. 


Mich. 44 Eliz. B. R. Parker v. Combleſord. 

3. If the cuſtom of the manor be, that every tenant at his de- 
ceaſe ſnall pay his beſt beaſt for a heriot z I ſole, who is 
tenant fer life of this manor, takes huſban er „ whether the 
lord jhail have a herizt? this was a caſe pH by Coke Ch. J. to 
which Dodderidge the king's ſerjeant ſaid he ſhould not, becaule the 
wife had nz gozds, Mich. 7 Jac. C. B. 4 Le. 239. Anon. 


nant by the curteſy, Frowike thought that a heriot was due, but tha: the time to demand it v- as 
not till after the death of the tenant by the curteſy, but to this it was faid, that the heriot ſhall 
have reſpect to the goods of the tenant and th-t the tenint being a feme covert could not have 
goods and ſo the lord muſt loſe his heriot. Kelw. $4.2. b. 21 H. pl. 3. 


4. If a copyholder ſcils of any part of his copyheld, and retains 
the reſt, the heriot ſhall be multiplied afterwards, but the heriot 
due on this alicnation ſhall be paid by the alienar, becauſe he con- 


tinues tenant ; and upon every alienation made by the alienees attcr- 
5 D 
1 ——_— 


vards, the alienees ſhall pay it. Palm. 342. Hill. 20 Jac. B. R. 


Snagg v. Fox. 


(C) Payable, To whom. 


; A biſhop ſeiſed of the manor of S. leaſed 29 acres, part of the 
* manor to B. fir the life of C. D. and H. rendering 2.95. 
rent a year. And allo paying and delivering to the biſhop and his 
. two beſt beaſts, upon the death of every anc of the ceſiy que 
vie. Afterwards the biſhop leaſed all the mansr to IU. R. rendering 
the ancient rent. D. died. W. R. ſciled two of the cattle for a 
heriot. It was held, that the heriot, thus reſerved, ſhall go with 
the reverſion, and though it ſhould not go with the reveriion to 
the leſſee of the manor, yet the plaintiff (ſucceſſor of the biſhop) 
ſhall not have the heriots, and then though W. R. the defencant 
had not good title to the heriots, yet if the property of the heriot 
do not appertain to the plaintiff, he ſhall have a trover and con- 
verfion ; for the defendant had the firſt poſſeſſion, and (Hobert and 
Winch only preſent) the defendant had judgment, nift caut., 
Winch. 46. 57. Mich. 2 Jac, Glouceſter {Bithop) v. Wood. 
| | ID) Payable. 
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(D) Payable. At what Time, and when the Pro- 
perty ſhall be ſaid to veſt. 


F. „OR for heriot, and alleges preſcription, that his an- 
* cCeſtor had been ſciſed by the hands of the tenants, &c. of all 


tenements, &c. and that his father was ſeiſed of a heriot, after the 


death of a then tenant, &c. the plaintiſ, not confefing that the te- 
nement is heriotable, ſaid, that the tenant and his feme, and his 
fon purchaſed jointly, &c. and the feme and fon ſurvived, Sc. and 
are yet living. Judgment, if avowry, and good. And fo fee that 
jointenants are only one and the fame tenant in the law, and there- 
tore the lord thall ngt have heriot, till after the death of the laft of 
them. Br. Lene cites 24 E. 3 

2. It hath been ancicntly (aid, that the heriot ſhall be paid before 
the mortuary ; wherein the lord is preferred; for that the tenure 
is of him. Co. Litt, 185. b. | 

3. If two jo! be of land, holden by heriot fervice, and Put if A, 


ene dies, the other Hall not pay heriot ſervice; for there is no ae . 
alc © 


change of the tenant, but the ſurvivor continues tenant of the makes a 


whole land. Owen. 152. Paſch. 36 Eliz. Butler v. Archer. Fooff ment ta 


the uſe of 
b:n;/elf and wife, and the heirs of their two bodies hegotten, the remainder to the rigl;t heirs of 


the huſband, and the huſband dies, a heriot ſhall be paid; for the ancient uſe of the reverſion 


was never out of the huſband. ' Owen. 152. Butler v. Archer. 


4. A. leaſed to B. for 40 years, and during that Jeaſe, made The ſecond 
another leaſe for 99 years to commence after the term of 49 years, _—_ 
rendring rent from the time that the ſecond leaſe ſhould commence, years, if 2 
and then, in another render, he reſerved three capons, and then fol- _ fo 
lowed, and aljo yielding and paying at the death of every tenant Zl. ds, 
in the name of a heriot. "Ihe ſecond leſſee died before the end of ment ac- 
the firſt leaſe, Keeling Ch. J. held, that a heriot was due on cordingly. 
the death of the ſecond leſſee by the expreſs words, though he — he — 
could have no benefit during the firſt term. But the other three the . 
Juſtices contra, and that the words, and aljs, Sc. thew that the of Hangon 
heriot ſhould not be payable but when the rent ſhould be payable; Ss 
and adjudged accordingly by thoſe three, Lev. 294. Trin... 


Car. 2. B. | Langan v. Carne. copulative, 
| and wills, 


that hoth begin together, and here cannot be rent during the intereſſe termini, and both are of 
the ſame nature, viz, created by the reſervation, and conſequently it this was due, diſtreis 
would lie for the rent too. Ibid. ——adjudzed accordingly. 2 Saund. 165. S. C. by name of Lan- 
von v. Carne. —Adjudged accordingly. Vent. 91. S. C. by name of Lion v. Carew, 


5. A heriot is not due on the deceaſe of cefy que tri but of 
him that has the legal eſtate. Hill. 1686. Vern. 441. Trinity 
College, Cant. v. Brown. | 

6. A leaſe was made for gg years if A. or B. ſhould fo long live, [ 298 | 
reſerving a yearly rent and a heriot or 405. in livu thereof after the Two of 
death of either of them, provided that na heriet p be paid after = _ 
the death of A. living B. A. ſurvived, but is fnce dead. The! 1 
queſtion was, whether, upon this reſervation, the beaſt of any per- was good, 

aA a 2 ton 


—— ne 44 
2 


mw 
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= Heriot. 


bxauſe t fon being on the land might be drained for a heriot? It was ar- 
ee gued that it could not, becauſe the teaſe was determined by the 
the heriat death of A. the ſurvivor, and that heriot ſervice, as this is, is of 
due imme- the fame nature of all other ſervices reſerved upon Icafes, viz. that 
4 rag it mutt be payable during the term granted. But the judges of 
death of A, B. R. being divided in opinion, it was adjourned, into the exche- 
apd at that quer chamber. Viv. 3 Mod. 230. Trin. 4 Jac. 2. B. R. Oſborn 


— 


72 IRS 97 1 CY? 4 * 1 
4 Pet v. DtCVW ard. 
Je . 4 ; x 
a ren in the 147 ', and then the ſciſurc @ at! have rel NHL 7 to that time. But the other two 
juſtices were of a co:utrary opinion; for by the Wos of the reſervation, the heriot is not 
age "ol e rm, e tout there cs „ rein at the time <wen it became der, and to make it 
herot 1 11 Aa vs 31119 B&kg > / | 1 10428 T. _ * 2 1 *J * Lut To — I C } * 2 > f (Zi); * 
181 — — * Ou 10 — w INCIUENT 0 4 EL (PD TILIEE) — „ 139099. + ws oy” name 0 71801 1 
V. Sture. 

U | 3388 ! 3 4 * 

S. P. Br. T + Immediately en tne aecedje F the Jenn 2 property 15 veſted 
P: ud a 4 


Her! Ts rl, 2 2 — 1 te 9 5 
We 1n the lord, and that is the reaſon that hAWihy ſeiſe the heriot. 


Sz Arg 3 Mod. 231. Trin. 4 Jac. 2. B. R. in caſe of Oſborn v. 


| Stew ard, als. Sture. 

1 8. If A. who is copyholder of a manor for his own, and the Ives 
2 Anaz, Of B. and C. where the cuſtom is to grant e lives, and the 
B. R. ſurvivor, Vabend' ſucceſſiue ſicut nominantur iarta & non aliter, 
and that the lord is to have a heriot on the death of cvery tenan 

dying ſeiſed. A queſtion was ſtarted, if A. the tenant in p3//:/ſion, 

. beceme a bankrupt, and the eſtate ailigned, and the tenant in poſ- 

ſeilion die, what was to be done as to the hcriot ? and Holt Ch. J. 

as to that, thought that the aſſignce would have the eſtate deter- 

minable on the dcath of the copyholder, and then the heriot would 

be due, and not by thc death of the affignee; for ſo it was origi- 

nally, and cannot be altered by any act of the copyholder. But 

per Cur. this is a ſuppoſal not in the caſc, and therefore it was not 
determined. 1 Salk. 188. Hill. 13 W. 3. B. R. Smartle v. Pen- 

allow. | | | 


? 2 F — 5 . . 5 ; . - 7 . 5 
S. P. and 1. DRESCRIPTON to diftrain for heriot cuſtom, if it be eſloig ned, 


1 * — s - 1 * . . * * 7 

8 og is not good; for he may have an action againſt whom ſocver 
ervice a: 9 3 i 5 | 
a, © owned it; and by this it ſeems, that he may have an action of 


he may detinte againſt him who detains it; for he has a property in the 
4 thing, and therefore, becauſe it is tranſitory, the law adjudges p2/- 
pl. 6. cites S192 without ſeiſin, as of the body of a ward, Br. Heriots, pl. 9. 
27AT 24. Cites 13 E. 3. and Fitzh. Preſcription 29. 

2. Treſpaſs of beaits taken and carried away; the defendant 
ſaid, that J. held of him by heriot of the beſt beaſt when any te- 
nant diced, and J. died tenant, and had an ox that was the beſt 
beaſt, and-it was e/9igned, and the land deſcended to one G. and he 
died tenant, and had a horſe that was his beſt beaſt, and was 
efloigned, and becauſe he found the bea/ſ?s within the land, he too 
them for the heri;t's efliigned, &c. and adjudged a good anſwer. 
Per Shard, if beaſts are manuring the land, the lord may take them 


for heriot if it be clloigned, and io it ſeems, that if the beſt beaſt 
| Sned; ) 5 
W 
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trro 
Odi. 
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8. 
and 
long 
ſhoule 
ox, A 
ſtatute 
as mu 
dulent 
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Heriot. 


Was there, that then he may ſeiſe it, and OWE” it is eo! 
Br. Heriots, pl. 6. cites 27 Aff. 


aida 7. a 
3. Ly 13 Eliz. Cap. bY 440 fraudulent 7 15 


deb: 125 I . herists, 4 are ulterl 1 e; and the wile 


ta ve ferfeited. 
conveyd wnpay ® 
but 
even the king n 
if, 


4D 


made to 
value th; Foy & 97 7 


lo that the lord is prevented by any fraud, tHe l 2m ſtat 
re 1. NO, ng of vc ch a heriot n ay h rendered at the 

nuſt !. . Hutt. 4. Mich. 14 Jac. = C 
| .—Scg Fr aud (K) pl. 1. 


W lic! eine 


Ole his rig! 


— 1 2 
- Le. — 


Ven ad 71 Dy cen. ant jj; fee Pts «: ath, 


4 For herio: ſervice, if the tenant will not render it, the lord 

y diſtrain for It; for he may come to the land and di/traim 
wich beaſts he finds; „and put them in pound till he be ſatis- 
fied his heriot. * 15 95. b. in caſe of Woodland v. 
Alantell and 188 


3. Lib. Af pl. 24. F. 
Avowry, 177. 


” 
Ft. 
, 
pi 


heriot be ſatisfied, 


them 'till the 
1 


1 
* 
1 T3 . . = 4 
14. Per Anderton. 


man's that are p# 


* D. 19597. bay : 
2 Heriot ſer dice lies nat in render but in prendre, and the lord 
is to have the beſt "ns and it. 18 at his election which he will 


take for the belt, and it is inconvenient to put him to diſtrain, 
1 21 he may ſciſc. pe r Vray. Trin. jo” Eliz. B. R. and he ſaid, 


hl been 10 adjudged, Cro. E. 32. Peter v. Knoll. 


. . * - 
is in the tenant's election, 


ute has prov! 
time of the death, there 
aſe of Sh Ia W Yo Taylor. 


Arg. 
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de d remedy, 
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P: it if he 
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But he may | 
diſtrain as by | 
Ci O. we 


The diſfe- 
rence is be- 
tween a 
tenure e of 
yielding an- 
nual! y an 


OX, ad 6 F 


What he will 


amn faid, 588 if 


1 or donor 


ſtable, he may take 


_— muatly his bf beaſt; for in the firſt caſe 5 

render, but in the laſt the lord hath election What he will pren der, (or n Cro. E. 598. 
Odiham v. Smith. Ind. 298. S. C. in C . B. -—— And therefore Pop! 

One a? 415 dal 75 ihes C/ 7 7 10 4 ul, 4 leaf 25 N reve itt Alina. Ur 315 he hs b-aft, t E | , 

may ſciſe which he thinks to be bet. As if I give my "by it horſe in my 

him without my delivery. Ibid, 


6. Precedents were produced of damages and cats give in 
avowries for heriots. Vid. Cro. E. 329. Trin. 36 Elin B. R. in 


caſe of Haſelop v. Chaplin. 


5 3 2 1. ; A. i..1+ * , 5 
an heridt, no doubt but coſts ſhall be paid. Cro. J. 28. Paſch. 


7. The lord has elefiom to * feiſe or diſtrain without preſerip- 
tion one way or other jor berizt ſervice; a hudg 4s in B. R. in 
Errors whereby a Jud; Zinnen. in G. B. o. £49 


„ 
Odiham vu. Smith. — But for heriot cu he can only eule. 


3 Bull. 325, 
82. pl. 2. Contra. 84. b. pl. 5. Contra. 


8. A held land of B. by rent and heriot, and bes cen R. his fon 
and heir, who made a 7/:aſe back to A. for 40 years, it h. e ſhould 10 
long live, to the intent that Joyce, whom he ee er to murry, 
ſhould not have her dower during his life. R. died poiteiled of an 
ox, and B. took it for a heriot. The jury found this, and the 
ſtatute of fraudulent conveyances, &c. and it was adjudged, that for 
as much as the feoftment was not found by the jury to be frau- 
dulent, the court could not adjudge it fraudulent, though the jury 
had found circumitances, and inducements to prove "the fraud. 
Arg. Bridgm, 112, Cites the Cale of 'T'yrer v. Litticton, . 

A a3 9. 


Pl. | Tags GO. b. Trin. 7 E. 6. Wo Ve 


7 
413 


Goldſh. 
191 Dl. 
125; S. C. 
ſays the 
lord may 
10119.— 
* Nelw. 


2 Brownl, 
18 Boo 
adjudged. 
rin. 10 
Jac. C. B. 
| vre v. 
Littleton. 
— Rep 
866. . Sos 
cited in the 
CH an cellor 


of O: (ford's 


Cile, 


Herltok, 
9. In Litt. Rep. 33, 34. Paſch. 2 Car. C. B. is an argument o? 


avenport, that where there is a disjunclive reſervation of a beſt 
be, or 5 l. for an heriot at the election of the leſſor, the leſſor can- 
not diſtrain wichout firlt declaring his elfte. But that though 
in this cafe the leſſor himſelf might, yet, however the bailiff can— 
not juſtify for an arbitrable thing in avowrv, without expreſs com- 
mand, but nothing that I obſerve was ſaid by any of the court, 
or by any beſides Davenport. Beare v. Hodges. 
v . 1 * . . Js 7 
[ 300 ] 10. Either heriot cuſtom or heriot ſervice is ſ-i/able off the 
manor, becauſe it lies in prender. An heriot ſervice is founded in 


ancient tenure, A ſu:t-her:ot reſerved by deed cannot be taken 


off the manor; per Holt Ch. J. Mich. Y. & M. Show. 81. 
Parker v. Gage. £25 
D. 357. b. II. Where the tenant makes a fraudulent deed to deceive the 
Pl. 23. it lords or creditors, every lord ſhall have the value of the beaſts, 


1 though he ſhould not have but one for haaggeriot. 3 Lev. 354. 


Harper Paſch. 5 W. & M. C. B. in the caſe of 


and Dyer. — 
But Man- 351. A. b. : ; | : 
wood e contra. And that every lord ſhould have a ſeveral action. Harper faid, tha: all tba 


ord ould join in one action; but reporter ſays, quzre hoc. — He mall only recover the 
ras | P „9 ; 
valle of the b deaſt. 2 Le. 8. 19 Eliz. C. B. in caſe of Creſwell v. Cook. 


S. P. Pr. 12. The lord may ſei/e either for heriot cuſtom or ſervice any 
Heriots. pl. zohere; but one cannot d:/train for them out of the manor, 1 Salk, 


2. cites 38 356. Paſch. 5 W. & M. B. R. Auſten v. Bennet. 


52. 7 — 


Ibid. pl. 7. cites 3 H. 7. 10. 
the juſtices. Gold ſb. 97. Pl. 15 The lord cannot ſeiſe for herict ery? within his ſee, nor 
out of it; but if he d:ſtrain it muſt always be Within dis fee. But for heriot c=/*2m, he inay take 
ze where he can find it, as well out of as within his fee. Kelw. 82. a. ph. 2.—Bendl. 20. pl. 47. 
Paſch. 37 H. 8.— But for heriot cuſtom he cannot dii.rain. Kelw. 157. a. pl. 1. Paſch. 5 H. 8. 
Anon.—Becauſe the property is inthe lord immediately, but for herist n vice, be ſhall diſtrain and 
not ſeiſe, becauſe the property is not in him, and this is by the tenure. Er. Heriots, pl. 7. cites 
$H.-. 0. For if the tenure be to have the beſt beaſt, he cannot ſeite it, but may diſtrain 
for it. Ibid. Ani if the /-nw be that of the tenant aliens and dhe mt gruenatice t the lord, that the lord 
ſhall have the beſt beaſt of the tenaint, in the name of a heriot, yet the lord may diſtrain upon 
the land for this beaſt, though it runs upon the alienor, wio has nothing in the land, and this 
by reaſon tha: it is the tenure of the lang, and therefore the laud is chargeable to the diſtreſs of it, 


Ibid. | 


see (6) (F) Remedy for the Owner of Beaſts wrong fully 


taken. 


1. IF a beaſt is taken for a heriot, where nene is due, the owner 


1 may have either trepaſs or trover. Cro. J. 50. Mich. 2 
Jac. C. B. Biſhop and Jordan v. Ld Mountague. 


(G) Pleadings. 


NI. 6 E. 3. 1, IN replevin brought againſt an abbot for a horſe wrongfully 
26.— taken, the abbot ſhowed that 72 father of the plaintiff, whoic 
heir he is, held certain tenements of him, by certain tenure, an 


after the death of the tenaut, ts have the beſt beaſt in the name «+ 
FED f a herioty 


H. 38 E. z. 
77 b. 


Child. —cites D. 


Vid. 3 Mod. 231. Ofhorn v. Steward — Agreed by all 


Heriot. 20 
4 he riot, and alleged ſeifin in his predeceſſor, and lecauſe this horſe 
was the beſt beaſt at the time of his death, he too# it as his own 
beaſt in name of a heriot; and the plaintiſ jaid, that the place 
were, &c. was owt of His fee, and there it was ſaid, that it was 19 
plea, becauſe he av9w: 4 as for Vis run be 'a/t. For he may avow to 
take his own beait, where he could find it, as well out of his fee 
as within; by which the Plaintin relinqui iſhed this plca, and travers'd 
the ſeiſin of the heriot; priſt, &c. And upon this the iſſue was | 
Joined. And thereupon they intend thar _ vas proof, that the | 
lord might well enough ſeiſe the beſt beaſt; for there the abbot | 
juſtified me taking of the beaſt, and did 5 avmw, the which he | 
could not if he had not the property in him. And there out of bis | 
fee was no plen „ W 2 been 4a 2 if he had aunned and 
not claimed the beaſt as his own. Pl. C. 96. in caſe of Woodland v. 
Mantell and Redicle. cites 6 E. 3. 
=. man may * @vowry for two heriots after two dr/conts 301 1 
in one and the ſ- 76 155 hen it is for one and the ſame ſeig- 
niory. Br. Av ours * 128. cites 27 Ai. 24 | 

In replevin, the defendant 4 cr. d for heriot of one John, te ſhall 


G2 


who died his tenant heriot: we, Belkna i 3 ame John we Cl. 185, 4 qu 
» A 8 "oy " 426 ber K "a: Js 
iconcd in fee, avjyqre hoc, that he died ſeiſed _ the land; Priſt. + bes 


% yo 4 
Caund. he died our tenant ; Þ wy And it was awarded that the tmant; for 
211 42e 28 ld be tak i 70% ethe * 6e 7 ie / 's 55 nde Or not, and net it may be 


hat he had 

: | 20 et "4 & he died fol ted Jl 'the land; for it was taid, that it as ight | DC, eb 
| that there is lord, meine, and tenant, and that this John was jeafe for 
„ meſne, and fo lee that m@/ty may be held by heriot as well as the liz, or a 

1 gift in 
4 /ECTV land. > Sriot 
; very land. Br. Heriots, pl. 1. cites 44 E. 3. 13. + B.. 
. | AVOWIy, Pies 142. cites S. C.——Þr. Entre Cong. pl. 20. cites S. C- 
2 4. In treſpaſs the defendant preſcribed in him and his anceſtors 
* tenants of the manor of D. 72 Law Heriot, \(cilicet, the beſt beaſt 
” that his tenant has, when the tenaut ſrurrenders his land, &c. and 
7 . ; 1 . 
- that he ſurrendered ſuch land, and the horſe now taken was his 
's beſt beatt, & c. and the piomntiti 1 that the property of the horſe 
c. was not in the tenant, who ſurrendered, at the ti; ne of the ſurren- 


der; and fo ſee that for heriot ct . n, the lord claims a property 
24 the beaſt, and may ſcite it. Br. Heriots, pl. eites 3 H. 
ly 0. 45. G 
8. In replevin, the defendant avowed, becauſe a! the tenant 
for life have ufed t9 pay a heriot after 150 death, Which is re- 
ler pugnant and impertinent, to pay after their death, and thi 3 ill 
= avowry, but if he had ſaid that he and all thoſe, whoſe 0 ate, Oc. 
have had a herint after the death, &c. of every tenant for liſe, it is \ 
a good avowry, and it is heriot cuſtom, and net heriot ſervice, : 
for this is after the death of tenant of tee ſimple; note the diver- | 
ſity. Br. Avowry, pl. 8 1. cites 21 H. 7. 13. 
6. In treſpaſs, the detendant juſtified the taking by a cuſtom 


ly within the manor of B. &c. that the lord of the manor for the 
1 time being habuit & habere conſuevit the beſt beaſt of every tenant 

ind dying ſeiſed of. any meſuage held of the ſame manor, wpon that me- 
of feage after His . without ſaving pro heriotto, or nomine heriott:. 


ity * «a — ; | Tw 


— r 
an 7 
reer N E n " dv & i te e eee ee as 2x4 v 8 
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* . 


301 


S. C. cited 
by Bram- 


ſton Ch. J. 


and tad, 
that tuch 
leiſure is 
not good, 
becaute 


thereby the 


property : 24 
cl: e. 1. 
But that a 


cuſtom to dr. ia the ug of a ir anger for a heriot is a cod cuſtom; becaute the diftreſs 1s -»/y 
as a pledge, a and means 1 gain the bn. 


62. pl. 17 


Heriot. 


This plea was held not good ſor the ſorm. D. 199. b. pl. 57, 58. 
Paſch. 3 Eliz. Parton v. Maton. . 
7. Au he pleaded another cuſtom, that if the beſt beaſt be 
eſcoigucd be ws ſeiſure thereoß, that then the lord had uſed to ſeiſe 
the best beaſt of any aber levart and cauchaut, upon the laid tenure, 
and ee that tae beſt bealt of the tenant was eſloigned before 
ſeiſure, and therefore, && . And this was held not a good preſerip- 


tion. D. 199. b. pl. 57s 58. Parton v. Maſon.——And 8. 5 
cit d there to have been adjudged. M, 3 & 4 Eliz. between Wilſo 


Ibid. 200. Marg. cites it as * Wilſon v. Wiſe, und 
cjuczed. 18 Eliz. + Pyne v. Bennet. 


and Veiſe. 
that the S. P. was ſo ad; 


S. C. cited. 2 And. 133.— Dal. 


XI is 194, 165 


18 Cai > WAasS agreed 5 At 20 er! . In. Our. 146. 8 828 Ac Jud red, and the 
ple! ugs. Bendl 110 Mo. 16. S. C. and fa; „ that the like wi Pudced. 1 El:z. Rot. 459. 


in treſpaſs by Henly v. Taylor. S. C. adjudged, and we picadings. Bendl. 302. pl. 294. 
by the name of Lyne v. Benner, 


The avow- 


Ty was for 
heriot ſer. 


', , N 
the ner iot 


1 3 10 be, 


VIZ. WoxEnEr 


3 * 

5 - 
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N 
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8. In replevin, defendant made cen: ſan- 


= Bailiſ, + II Co Vr a 
berist due on the death of J. 8. tenant Of F :anor of D. and 
that the heriot not being veliv 151 


ed, he diſtrained in tlie 8 where, 
&c. as within the fee. The Free pleaded in bar to the avotory, 
and takes the whole tenure by Prote tation, and for ole pA ys, that 
J. S. had ns 3:a/?s at the time of his death, wheresf a beriot might 
or could be rendered. It was rdolved, * the cognizance was 
not good; for it aught to be certain, (viz.) for the beit braſt, or 
two beſt bealts, and not generally for one heriat, and not ſewing 
wyoat thins in certain. And alſo that the bar was not good; be- 
cauſe the 7/ſue 15 tendered to a thing not alleged; for the ay owry 
made no mention of any beats, but gc nerally of one heriot which 
is not certain. Ard therefore awarded that the plaintiff recover, 
and have return, &c. and damages. Hutt. 4. Mich. 14 Jac. Shaw 
v. Taylor. 


9. Ca do ſendan: avowed the taking nomine herictor, m, &c. and 


laid the caftem of the manor to be, thet upon the death of every free 


Ten ant, the 40 Vor the time being hat- ufe to ave a he riot for every 
parcel thus Heid A, and that the plaintiſf's father held ſeveral parcels, 
&c. and died i: fed. Exceptions wcre taken, becaule the taxing 
is ſaid to be nomine heriotorum, and nt /prwn particularly for v0. at, 
as what he took for the one, and what for the other, nor did he 


ſhew of what eſtate he died 8 But it was anſwered, that he 
a 


need not do fo; for tae law ſays, that he takes them for heriots, 
and that it is a duty preſently and an intereſt ſettled, and the 
ſhewing that he took tnem nomine heriotorum is good, and fo it 
was held by the court, and adjudged for the de fendant, and a return 
awarded. 1 Bulſ. 101. Hill. 8 Jac. Syliard's caſe. 
10. It was inſiſted that an avowry for a heriot was not well 
made, becauſe he did nt ſhew what beaſt he ſhould have for the 
eriot, rr of what value, the return being . eee ble; nor can 
the plaintiff know what to offer to have his cattle again, But 
all the four juſtices preſent agreed that the avowry was good 
enougnz for perhaps tae avowant knows not what was the beſt 


b zaity 


ww 4 lt i ne 


Heriot. | 302 


beaft, and the plaintiff having done wrong by his eloigument, he at 
his peril ought to tender ſufficient recompence. Cro. C. 260. 
Trin. 8 Car.. B. R. M.jor v. Brandwood. —And there were 
ſhewn two precedents, the one 'I rin, 18 Eliz. Rot. 506. Dicker v. 
Higgins. And another Trin. 13 Jac. Rot. 1148. 

If tie lord ſeiſes the beit beatt for a heriot, it muſt come 

n the other fide to ſkew that it was net the tenants beaſt. Mod. 63. 
Trin. 22 Car. 2. B. R. Jordan v. Martin. 

12. A leaſed to B. for 90 years, / C. D. and E. ſhould ſo long And in this 
live, rendering an Heriot or 405. ta A. and his aljegns at His and caſe, it was 
their election, aſter their ſeveral de aths ſreceſſevs g they are named 8 
in the indenture. E. dicch and then C. died. In an avowry for 2 J. that 
heriot, the court agreed it was faulty, becauſe the auawant did not tough P. 
ſhew that D. was 115 when the diſtreſs was taten, and if he was 1 
not, the diſtreſs was not laviiul, becauſe in ſuch caſe the leafe Ds. 


vas determined. Mod. 216. Trin. 28 Car. 2. C. B. Ingram v. . 
Tothil. | _— 
C At 


— * 


une! dan for the h 8 the re fs ation was to him and Eis al * and though. ths 
clection to have the hers 40s. be given to A. his heirs or atligns, yet t that will not heip tlie 
fault in the reſetvation. And! Ellis J. ſaid, tha: : there was another fault in the pleading ; _— 
favs, that A. made lis will in zuriting, but does not Jay, that Zl. died jo ſeiſed; for if the eſtate of t 

d viſor were tur, ei! to a right al iT tlie time of his deuth, the will could not operate upon Alla z 
it is jad, that the avoiwunt made Lis tleftt: nd tat tie 2 Hint ii babaii notutiam 27 his election, but it is 
no: jars by zc uu notice given. And for the eſe re afons judgment was given for the plaintiff, Ibid, 
fle avowart /e forth was tht ane of them was joj.d, and being j5 feed died, but doth nt ſay ti 


he died thereof ſrijed, aud this was held an incurable far Ut. 2 Mod. 8. 


1 Ext. 1nguiſhed 
J. FI [TY of poſſeſſian by the lord of the land, who ought t 


have heriot by * is an cxtinguiſhment of the heriot 
cuſtom; for it is a cuſtom that runs with the ſeigniory; contrary of 
a cuitom that. runs with tac land, as gavelkind, borough cn; oliſh, 
and ſuch like. Br. Heriot, pl. 8. cites 14 H. 4. by 


2. It there be lord and tenant by _ and / rut ſervice, and 
1 J * 7 3 4 303 ] 
the ord pUrCE ajes part of the land, the heriot aa is extinct, 
becauſe it is entire. Co. Litt. 149. * ** 
g ; ; «; 77 ene: 
betꝛbcen ber iol cuſtom, and leriot ſortice, as to the extinguiſhment ther cof, by the lord's pure! bafing 


parcel of the tenancy ; for by ſuch means the heri ot. ſervice is extinct ; but if the cuſtom of 
t! e manor be, that upon the death of every tenaiit of the manor, dying feifed of any land held 
of the ſame manor, the lord ſhall have heriot, thouzh the lord purchafe parcel of ate nancy, yet 
he ſhall have a keriot by the cuſtom of the manor for the reſidue; for he remains tenant to the 
lord, and the cuſtom extends to every tenant. 8 Rep. 106. Trin. 7 Jac. the fourth reſolution in 
Talbot's cafe. als. Chapman v. Pe We 2 Brownl. 293. S. C. that in ſuch caſe it is 


paid in reſpect that he 1; tenant, and cuſtom ſhall not be drowned by unity of tenancy and ſeig- 
PLOTY 


Dimſelk. 
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Himleif, 
(A) What Things a Man may do ta Himſelf. 


. A man makes a gif? in tail, remainder ts himſelf for life, re— 
mainder over in fee, the ſecond remainder is good, never- 
theleſs it ſecms to be otherwiſe of the firſt remainder to himſelf. 
Br. Done, &c. pl. 35. cites 7 E. 3. 317. and Fitzh. tit. Forme- 
don, 37. 1 
A. 4 town has conuſance of pleas, 2 levy fines coram 
ballivis dictæ villæ, and that always there have been two bailff5 of 
the ſaid town, and that J. S. conuſce was one of the bailiffs coram 
quibus at the time of the levying it, and ſo m and judge, and 
the error was allowed, D. 220. b. Marg. eites Hill. 12. 
R. 2. B. R. Rot. 33. The town of Shrewſbury's caſe. 
3. If a man gives land by fine to IV. S. for his life, the remainder 
to himjeif im tail, it is a void remainder ; for the tee was never out 
of him. Br. Done, &c. pl. 32. cites 14 Hf. 4. 32. 
Br. Fines, 4. A juſtice, or other perſon being cognijee in a fine may not 
Prot ones take cognizance thereof himſelf; for if ne do, the fine thereupon 
* levied is void. Weſt Symb. 17. cites 8 H. 6. 21. | 
5. If a fine be levied to exe of the juſtices, he ſhall be named in the 
coram, &c. and among the juſtices. by the conuſance now uſed, 


yet albeit he be named, (as I think) the fine is gcod. Denſh. R. 


| of Fines, 4. 5. | 
If the re- 6. A recognizance was made to Sir N. Bacon Lord Keeper of 
Cc an — ; S 
hal te. the great ſeal, and to two others, and this was gchnetbledged before 
baden gen- Sir NM. Bacon, keeper of the great ſeal. It was held, that this was 
2 mthe void as to Sir N. Bacon, but good enough as to tis other two. 
C anceiv, A 1 . 121 . . 5 : 
Car am ip 1 | D. 220. b. 1. 14. Sir Nich. Bacon 8 Cale. 
rer, as other recognizances are, it wouid be god, unleſs it be ſpecially averred that no one vas 
preſent in court but himſelf, to whom the recognizance was made, per Cur. D. 220. b. pl. 14. 
Marg. cites 35 Eliz. B. R. Holland v. Franklin. 


7. Recognizance to B. to the uſe of the judge, before whom it was 
acknowledged is good, and the other juſtices agreed it to be fo. 


D. 220. b. Marg. pl. 14. cites 41 & 42 Eliz. in the argument of 


the cafe of Eriſh v. Rives. 

8. A. makes a leaſe for life, remainder to himſelf fer years, re— 

mainder over in fec. This is void as to himſelf; but if it had been 

to his executors it might be good, if he makes executors and dics 

before the lefie2, D. 329. b. pl. 77. Paſch. 14 Eliz. 

30 4 ] 9. Sheriff may ſummon himſelf, Arg. Cro. Car. 416. Mich. 
* Hig 11 Car. B. R. Done v. Smethier. But per Cur. it is doubted 
cen % in the books, if the ſheriff as plaintiff may execute a writ for him- 
6% fFelf, and as defendant may execute a writ upon himſelf. Ibid. 


h:nſef, as 
is han by the caſe in Pyer. But fr hin ſif he may, as was yielded by the other ſide; for if he 
be dead, he may Fonron th: tna ts the pregiifs, Skin. 11. Trin. 35 Car. 2. B. R. in caſ- 


i ing King v. Pilkington Chute. 


19, It 


Holding over. 


10. If a recognizance be taken before one who has power to 
take a recognizance, and he takes it to himſelf, and to ancther ; 
this recognizance is void as to himfelf, and good as to the other. 
Jenk, 90. pl. 84. | 

II. A man by fraud may diſſeiſe himſelf. Jenk 46. pl. 88. 
12. In what caſes a man may have aid of himſelf. See Aid of a 

common perſon. (S) pl. 6. (Y) pl. 10, 11, 12. 20. In what 
caſes he may veuch himſelf. Sce Voucher (P) pl. 1. (S) pl. 12, 
13. &.—— Where one may be fenaut to himſelf. See Grants 
(G. a. 10) Where a man may tate by ligery made to himſelt. 
Sce Feoffment (C. a.) —— In what caſes or how far one may ae? 
as judge where himſelf is party. See Judge (A) Conuſance (H) 
(1) Amercement (s cc other proper titles. 


(BE) 1 g under a double Capacity. 


15 urge of a corporation had laid out money for the uſe of 

the corporation, and after, being mayem took the bond of 
the corporation for it to him in his natural capacity, and held 
void. 12 Mod. 619. Hill. 13 W. 3. in caſe of City of London v. 
VV 00d, 

2. A biſhop of a dioceſs has tive capacities, one as biſhop, the 
other as I, 8. But he cannot do an act in one capacity to enure 
to him in another capacity; as he cannot make a leaſe for years, as 
he is biſhop, to himſelf as he is J. S. nor vice verſa. 12 Mod. 
688, in caſe of City of London v. Wood. 


„ 
—— — 
2 
” 
- 


Holding over. 


(A) Holding over a Term, &c. 
1. LDS were deviſed to A. till 80 , raiſed. Reſolved 


| that if the Heir at lato, or he in reverſion, or remainder, in 
eſe of leaſe or limitation of a life, enters upon A. or on him to 
whom the lands are deviſed or limited, and expells him, it is in 
the election of him fo expelled, either to bring his action and re- 
cover the mean profits which ſhall be accounted parcel of the 
tam, or he may re-enter, and hold over till he ſhall levy the entire 
ſum, not accounting the time of his expulſion. But otherwiſe, 
if the expulſion was by a ranger. 4 Rep. 82, Mich. 41 & 43 

Eliz. Corbet's caſe. | | 
2. There is a difference between an elegit and a ſlatute merchant ; 
for in an elegit he cannot hold over; but upon a ſtatute merchant 
he may, becaule the extender is to have his charges and expences 
over 


304 


See Cront 


(G. a. 10) 


See Sta- 


tutes (A. a) 


Execution. 
S. C. cited 
per Bridg- 
man Ch. . 
Cart. 76. 
in caſe of 
Tlomafin 
v. Mack- 
worth. 


S. P. 2 
Inſt. 639. 
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304 4 | Homine Replegiando, 


over and aboye the debt, which are not to be recovered upon 
the elegit. Arg. Mich. 1656. Hard. 80. cites 4 Rep, 67. b. Ful- 
wood's caſe. 


' Homine Replegiarido. 


[ 395] 
(A) What it is, and Hz conſidered. 


I. WHERE one man conveys ana WW or keeps in his 

cuſtody anther man againſt his wil; then upon cath 

made thereof, and a petition to the {5rd chancellor, he will graut a 

writ of replegiart facias, with an alias and plugzgs, upon which the 

ſperrff returns an elongatus, and thereupot out a capias in 

withernam, made by the nlazer, and when he 18 thercupon taken, the 

ſheriff cannot take bail for him: but the court where the writ is 

returnable, may, if they think fit, grant an habeas corpus to the 

ſheri to bring him into a court aud bail kim, or elſe remand him. 
23. | | | 

® Tt was 2. An elongatus was returned, and thereupon à capias in with- 

argued that gyro iſſued, which can be directed but into one county at once, The 

n defendant, to defeat the procets, removes into angtber county, and 

aden for the curt upon motion granted a tigſtaſ; for this action is partly 


107 


damages, criminal, Cumb. 28. Mich. 2 Jac. 2, B. R. Stratford v. Over= 
a bury RE: - | 

have the 74 

party enlarged, but is ſuch a proſecution, in which, the defendant if convicted ſhall be fined and 


pilloried ; and that the very command of the writ is, that the Cefendant lie in gaol till the party 
'5 no criminal projecation ; fo 


be ſuffered to be replevied by him: bat Holt Ch. J. held, that 2: 
the King cannot have it, and d. 725 Gr always vin Sith it. And Gould J. ſaid, that ac-liami 


pave bein 2dird in ſuch vu. 12 Mod. 424. 425. Mich. 12 W. 3. B. R. More v. Watts, 


(B) Lies in what Caſes, and by whom it may be 
| brought. 


1. 7 T common law, if ſheriff had arreſted any man by the 
king's writ, the priſoner could not be delivered but by a 
homine replegiando. 2 Saund, 60. Hill. 21 & 22 Car. 2. in caie of 
Poſtern v. Hanſon. 5 | | 
2. As the law cnables a man to ſue this writ by friends, it will 
of conſequence enable them to make an attorney for him, 12 Mod. 
430. Mich. 12 W. 3. in caſe of More v. Wats, 
3. A queſtion was, whether the plaintiff, being an infant, /ould 
' proſecute by attorney or prochein amy? Ad quod non fuit reſponſum. 
12 Mod. 430, 431. in caſe of More v. Watts. 


e. Ea. R. 4. A homine replegiando cannot be brought either by the 


| wife 
149. 8. C. herſelf, or by her prochein amy again/t her huſband; and * 


natura 


ret ur 
court 
to brit) 
Which 
never 
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Homine Replegiands. 


nature and proceedings in the writ ſhew it to be ſo, Paſch. 1718. 
Ch. Prec. 492. Atwood v. Atwood. 


(C) Proceedings, Pleadings and Returns; and in 
what Caſes the Party ſhall be bailed; and of the 
Drifference between this Writ and a Common 
Replevin. | 1 


7. U PON an information for fp1riting away a youth to Famaica, 
the defendant was found guilty, and the next term fined 

500 J. and to lic in priſon, till paid. The defendant got a promiſe 
of pardon * as to the whereupon the court directed the father 
to bring a homine replegiando, and thereupon an elongatus was 
returned, and the defendant charged in priſon with it, who got a 
letter from the "I reafury, ſignifying the King's inclination to pardon 
* B. R. could adviſe that the pardon might 


the fine, if the ju“ Y 
diſcharge the impriſonment. They met, but thought it not rea- 
ſonavic to bail the priſoner upon the witnernam, but propoſed that 
he ſhould bring 10004. into court, and then would give him his 
liberty; but on not producing the child in ſix months the 1000 l. 
to be forfeited. it was objected, that if an clongatus eft returned 
be conclufzve, ſo as defendant cannot traverſe it, he has no remedy ; 
but it was anſwered, firſt, that defendant may bring an action on 
the caſe for the falle return, and if found for him in that action, he 
may be bailed in this. 2. Should the ſheriff die before the iſſue tried, 
or the action brought, then the king may iſſue out a commiſſion to 
inquire the truth of the return, which inguiſition taken by virtue 
of ſuch commiſſion may be traverſed by the defendant in the hamine 
replegiande, and if the iſſue upon that traverſe be found for him, he 
ſhall be bailed; and the capias In + withernam is no execution. But 
unleſs defendant will confeſs the taking and having the youth in cuſtody, 
he cannot be bailed, as appears by ſcveral cafes there cited. Raym. 


474. Mich. 34 Car. 2. B. R. Deligny's cafe. 


2 Shows 
221. to 232. 
S. C. argued 
by the re- 
porter, and 
2 ancient 


precedents | 


ſet forth at 
length, one 
in Hill. 16 
R. 2. Rot. 
16. Where 
bail was 
taken, and 
a ſupe / ſ deas 
83 4A Ci Pas * 
e nam 
upon a ſur- 
mile of 
bail put in 
here above, 
and the 

o her Mich. 
5 H. 4. by 
which re. 
cord it 15 
plaiuly in 
the power 
of the court 
to hail one 
taken in 
withernam, 
after an 
elongatus 


returned, and that the court inclined he mi-1:t be bailed, and that it was in the power ot the 
court jo to dd; and the Jait day of Hilary term after, he got olf the fine, and on g:* ing ſecurity 
to bring hem the boy in fix nenihs, death ond perils of the ſoa excepted, he was diſcharged on bail ; aſter 
v-lich the boy came home, and being brauglit into court was delivered to kis father, but they 
never proceeded. But in all this, the judges till ſeemed of opinion, that the ſheriff could not 
return a 79 cepit; for that wild falſify the ſppoſel of the æurit itf, F. Turbit v. Deſligney. 

+ The court denied withernam to be an execution ; for that cannot be before judgment, and 
they held it only to be a meine proceſs. 2 Salk. 582. Mich. 12 W. 3. B. R. Moor v. Watts. 
12 Mod. 42 5. S. C. S. P. Arg. and that it is only procets, and a means to try a title 
to liberty, and ſays that it is not as he can find in any of the entries awarded by th: court, but a 


writ ſued out of courſe, and not fo much a5 a fiat breve entered. In moſt other particulars 


With: rnam is as a common replevin, and as in the one, fo in the other, there mult be pledges found 
to proſecute with effect. Cites Br. tit. Repievin 66, and 49. 8 H. 4. 2. it ought to be e won 
bave a writ to the ſheriff to deliver, c. In a common replevin, the ſheriff may return a claim of pro- 
terty; and ſo here he may return a claim of He 6laintiff as his villein ; and an bi imp lune hes 
in this action as in A common replevin. 2 Show. 224. in caſe of Turbet v. Daſligney. 
4 3 Salk. 186. Contra, 


& — © Upon” 


„ 


36 1 Homine Veplegiando. 
2. Upon an homine replegiando iſſued, and an i g¹E,ũ“wut reluft 
ned by the ſheriff, he, againſt whom the writ iſtucd, coming upon 
proceſs cannot plead till be bring in the body. Skin. 61. 76. 

Mich. 34 Car. 2. B. R. Ld. Grey's caſe. 

3. The efforgnment is à contempt, for which the court coil commit 
still the body be brought in, and the ſheriſt return of the efloign- 
i ment a fufficient foundation, and not traverſalli, but if the party 
5 | 8 gage deliverance, the court may let him to mainprize. Skin. 62. 

70 Ld Grey's caie. | | | 
4 Mod. 4. An homine replegiando was brought againſt the defendants, 
183. S. S. for the wife of the plaintiff, and e{ongar. vras returned; the defen- 
dants before the return appear and enter plea with the filazer of 159 
; ceperunt, but upon a miſtake, a capias in withernam was awarded 
| upon which the court was moved for a , the which was 
awarded; for the party might appear at thEFeturn cf the replegiare, 
And plead ut ſupra, and then ns withernam ought to be awarded, and 
”.the return of the elongat. ſhall not prejudice ; for the ſheriff cannot 


Deen 


return non cepit, becauſe this would be yo) the ſuppoſal of the 
writ, but he ought to return the body, © natter, which con- ; 
Ahiſts with the writ; but the party is at liberty to traverſe the ſup- 
poſal of the writ, and try the matter. Skin. 337. Paſch. 5 W. & ; 
M. B. R. Du Bardele and Reynel & Ux. TS IS 
5, A. brought from the Indies a man monſter, having the perfect h 
ſhape of a child growing out of his breaf? (as an excreſcency) all but . 
the head, and ſhewed him for profit. This man turned chriſtian, - 
and was baptized, and detained from A. who brought a homine 5 
| 1 307 ] replegiando. The Her. returned, that he had replevied the bay, tu. 
| | but does not fay, the body in which A. claimed property; whereupon = 
; he was ordered to amend his return, and then the court of C. B. ; 
bailed him. 3 Mod. 120. Hill. 2 & 3 Jac. 2. Sir Tho. Grantham's | 
caſe. | | | a1, 
6. Where an elongavit is returned, and the defendants offer ts Va: 
SKin. 329. | : 1 IT, a - £ 
Ine appear and plead non ceperunt, it ſhall flay the withernam, becauſe dec 
v. Reynell. the end and intent of the writ is only to bring in the defendants che 
S. C. to appear and plead; and this the other ſide agreed to; and plai 
e. only prayed, that the defendants might gage deliverance before it v. V 
. P. was granted. Holt, there is * ns difference between a replevin and 9. 
and the a h:mine replegiands; for as the ſheriff can return nothing but an ap pe. 
"ag 5 elongavit, where he cannot find the thing to be replevied, in one 2 n. 
% e Caſe, ſo neither can he in the other. 12 Mod. 36. Paſch. 5 W. plwKead 
f-ci,or & M. De la Baſtile v. Reignald & Ux., 425. 


fc: 

thereof, viz. that no body came to ſhew him the cattle, ar ehmgata; but he cannot return, = 19 
tht they were not taken; for that goes to the point of the writ, which the defendant is to falfify, ET. Ky 
and not the ſheriff. 2 Salk. 582. Mich. 12 W. z. B. R. Moor v. Watts. But if one declares becau 
12 a replevin for cattle, with an adhuc detinet, and judyzment is again the defendant for damages ; by 8 


vg m him. Dut in Hani ne lh pligiands, though 
Canno 


payment thereof, tte property of the diſtreſs h be f 
he pleads non cepi, and it be found againſt him, and judgment be for damages, yet the liberty 
of maa is ſuch, that thereby he cannot gain prop in Lim, but a capias ſhall go again him, and he Non c 
Mall be kept in withernam. per Holt Ch. |. and he ſaid, that the precedents in RON myo this 

head, are not to ke depended upon. 12 Mod. 428. in caſe of Moor v. Watts. 


. 
Zluries 


12 Nad. 7. Habeas corpus vas returned, That V. was in cuſtody by 


of Pats þ capias in withernam. The calc was, that up4r a hamine m—_—_— 
:C. * 


* ID 
auſe 
ants 
and 
re it 
and 
t an 
one 
5 W. 


return, 
falfifys 
leclares 
ges; © 
though 
 hbertfF 
, and he 
pon this 


tody by 
egianday 
the 
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te ſheriff returned an inquiſitim, finding that the party was efloigned, Tie pla- 
Whereupon a withernam iſſued returnable eftab. Martini, which 9: 0/4 
. ſeeins tat 
was not yet come; but the defendant was taken upon it. It was f 
objected, that he could not be bailed upon the withernam; for that it non of th 
was an * execution, and he had no day in court, and the plaintiff cn, tie 


. — . . ; defen I i 
could have a new witherna'rn, That which ſeemed to be the ſenfe e on 


of the Chief Juſtice, to which the reſt agreed, was, (among othet be hailed, 
things) that after elongata returned, and withernam alſo awarded, unless he 


"HY . : leaded 
the defendant is not concluded to plead non cepit to the action, _— ry 


becauſe he cannot falſify the return, and that hn pleading nom wi d-lines a 
tepit be ſhall be bailed. And they + difhihed the cnjs in Raym. 474. : 8 
[See ſup. Dts16nty's: CasE,] and the Lp. Gray's CAsE, uf 
n -” <p _ : we Chief Ju- 
{ ſupra] but affirmed the caſe in the Regiiter 79. a. and cited Kelw. ſtice tai, 
71.4. F. N. B. 74. g this farther reaſon, that hereby the ſup- that the te- 
2 SES n mr def 
peſal of the writ is deed, and balanced, and the matter fands in- x58 
different, according to the rule of bailing laid down by Ld Coke, -,;:; :; £ 
upon Weſtm. I. cap. 13. The court held, that there igt be a f day ie b 
new withernam ; g bail muſt be in a ſum certain with condition, "o of 
that he appear de dien, and if judgment be againjt him, that though the 
Wu * * * . * 4 > . => 
he render his bey in withe'nam, ibidem remanſurus quouſque he writ be te- 
render the party, and permit him to go at large; and therefore if nos 


3 1 erved, the 
he be rendered again, he is in cuſtody as before. And the court defendant 
held, that before the ꝛbithernam returned the defendant cannot be may appear 
bailed. 2 Salk. 581, Mich. 12 W. 2. B. R. Moor v. Watts. 5 

WT | ny i 
Conſequence ; and though the plaintiff be abſent, he may make an attorney: and hereupon the 
forint was calfed and n3/v1ted; tor atherwiſe the defendant might lofe his liberty for ever by 
tuch contrivance. Ibid. 582, 583.— A pluries replegiando gives a day i: cit. 12 Mod. 430. 
„ See lupra Turbet v. Delgaey. + 12 Mod. 425. - 12 Mod. 429. l I2 
Mod. 426. | 


8. The writ being again/? three, whereof one only was brought 
71, it was doubted by the plaintiff how to declore; to which it 
was anſwered that they muit do as if it were in appeals, viz. 
declare againſt him that appeared, and continu? proceſs againſt the 
ethers, And Holt ſaid, it would he a queſtion, whether the 
plaintiff ſhould not be put to find pledges. 12 Mod. 431. More 
v. Watts. : | 
9. If the defendant comes before elan gata returned, and enters an [ 308 | 
appearance, and afterwards an elongata be returned, there ought to | 
be no withernam ; and if one be, it ought to be ſuperſeded, upon 
pleading non cepit, without any bail; per Holt Ch. J. 12 Mod. 
425. Mich. 12 W. 3. in caſe of More v. Watts. 
10. If after an clongata returned he comes in gratis, and pleads Holt Ch, 
nan cepit, he ihall not be put to find bail, (the reaſon ſeems to be, J- cited 12 
becauſe the withernam is eſtopped or ſuſpended) but if he comes in 5 Fo - >a 
in * cuſtody, upon a capias in withernan, he muſt give bail, and — of 
cannot be admitted to that till he call for a declaration, and plead the book 
non cepit. 2 Salk. 583. Mich. 12 W. 3. B. R. Moor v. Watts. 3 * 
in cited, viz. in bail. 12 . 
11. The defendant pleaded in abatement, want of adlitian in the 1 Salk. 3 
Nluries, as to place, vill or hamlet. The plaintiff demurred ; Holt . 


Ch. J. 


by the op- 


—_ 


; « a 
j— UU Uᷣ—:r p E ¶ — ĩẽ 75¶9 f Gorey ̃ ↄꝝ—— — — 
; F vs, 


1 


[An] Honour. 


Ch. J. at firſt, inclined ſtrongly, that the plea was good, and th 
diſtinguiſh this from other writs of rejevin; for here, he laid, che 
procels of outlawry iflues immediately upon the pluries ho: wins re- 
plegiando, which he affirmed to be a withernam in itſelf; but in 
common replevin, the proceſs of outlawyry is not upon the pluries 
replegiari, but upon the capias in withernain, waict, iſſues upon the 
ſheriffs return of averia elongata upon the pluries; and ub. n the 
theritts ſpecial return of the capias in witnernam, that is, upon his 
eturn of nulla bona on the withernam, a ca pins ihall go againſt 
the perſon, and fo to outlawry, Bat by Powe! J. There is no 
difference; for in both caſes, the proceſs of 011:4awry 35 upon the with= 
ernam, a not upon the. original writ; for in a homine replegiando, 
there ſball go uns withernam till return * homine replegiands, 
And 46 the fe of wilnernam in common rep, mii be de averiis, 
fo the firſt in a hemine replegianda ſball be of the peiſan. And at 
another day the whole court awarded a reſpondeas ouſter; for 
proceſs of curlatory lies in a homine replegia yet there cught not 
te be any addition. For the pluries, on wh - held plea here, is 
not the original in replevin; but the original writ of repievin is it, 
which writ is vicontiel ; ſo if the replevin be removed by recordare, 
though upon withernam thereon there will lie proceſs of outlawry, 
yet there is no addition according to the ſtatute. So that it is not 
the original and therefore out of the ftatute. 2. There being no 
addition to the firſt replevin, tae plurics, (which indeed is the ori- 


ginal to us) mult have none; becauſe it mult not vary from the firſt 


writ. And Powel faid, that hi never is an addition to a writ that 


is vicontiel. 6 Mod. 84. Mich. 2 Annæ, B. R. Ld. Banbury v. 
Wood. 


[An] Honour, 


2 Sir (A) [An] + Honour. at {it is.] 

Henry | | 

Spelman in 

ts Glotiary i 

200. N 12 A N honour in itſelf bak divers manors and lands, 


Honor and ſome are in demeſne, and ſome in ſcrvice. 14 l. 
ys, this . 

word paſſed 4. 9. ] b 

eur into England 23th tb Normans. And though in an ancient inquiſition, it is ſaid, that Wigod of 
\Wa'l: ae ford, held the benur of Malling for d in the time of kirg Harald, as if that appellar ion had 
den received under the Engliſn - Sax ons, yet he fa ys he does not fi: id it otherwite than uſed in 
2 ter en, as in thus place. 
called here 6--/1-um, or frodem regale; and was always held of the king in capite. Spelm. Gioll, 
200. verbo, Honor. Though an honour conſiſts of many manors, yet all the manors are 
Ciftiagniſhed, and have ſeveral copy holders. And {25 there is for ail the mano, but one cht, 
yet they are, uaſ, ſeveral and diſtinct courts, And it was uſual iu the time of the abbeyes, that 
they %ept but one court for many manors. Cro. C. 357. Trin. 10 Cat. B. R. Seagood v. Hone. 


= 
L399] 2 — a 


S. P. and mat wy K. nights fe _ regalia, &c. and it was anciently - 


* 


the 


anc 


pl. 


grant c 


3. 


gives 


2 
410. 2 


Vo; 


- 


[an] Honour. 


[ 2. When the king grants an honour with the appurtenances, it 
is more high than if a manor were granted with thz appurtenances ; 
for to an honour, by common intendment, appertain franchiſes, and 
by reaſon of thoſe liberties and franchiſes, it is called an your, 
In itinere in the time of E. 3. Kell. 151. per Scroop. For a 
manor and honour are not of one condition.] | N 

3. An honour ought ro of lands, liberties, and franchiſes, 
I Bulſ. 197. Paſch. 10 Jac. the King v. Levett. 


(B) How it commences. - 


* y ; . | 
[ I. IF I am ſeiſe ; manor, and I enſeoſf divers perſons, of Fol. 73. 


divers parcels ſeverally in tail. To hold of me, by certain 
ſervices, by name of honour, This makes the honour, 14 Hl. 
4. 64. 
[ 2. A foreff „ to an honour. 26 Aſſ. pl. 60.] Jenk. 29. 
3. The king can ente an honour, but by act of parliament; mee 


per tot. Cur. 1 Bulſ. 196. Paſch. 10 Jac. the King v. Levett. by Anpthill 


with ſeveral manors, lands, &c. thereto perpetually annexed, was created and enacted by 33 H. 


8. cap; 37. to be called an houtiour,—And the like of the manor of Grafton, by 33 H. 8. 


cap. 38. 


4. At this day the Earl of Arundel only hath his earldom 45 
preſcription, the beginning of which is time out of mind, not within 
the memory of any one; ſo that his earldom is the moſt ancient in 
the realm. 1 Bulſ. 196. the King v. Levett. 

5. The king granted to a ſubject à great manor called an honour, 
and paſſed it by the name of an honour; and well, Jenk. 277. 


pl. 99. 


(C) Grants of an Honour. Mat paſſes thereby, 
| and How, &c. 
. IF the king grants land, parcel f an honour, reſerving rents, 


and after grants the honcur, the rent ſhall paſs to the grantee z 
becauſe the rent was parcel of the honour, it ariſing by reſerva- 


tion out of the land parcel of the honour, Arg. Mo. 161. cites 
26 Aſſ. bo. 


2. The king has a foreſt belonging to the honour of Pickering, arg, » 


and the fore/t paſſes by grant A the honour. Arg. 2 Roll. R. 151. Roll. R. 


cites 26 All. pl. 16. 60, 3 


grant of the honour *® c perlinentiit. But then it paſſes only as @ chaſe? Jenk. 218. pl. 63. 


3. If the king has lands held of an honour and other land, and 

gives all, tenend' in ſocage, the land of the honour ſhall be held 
Pop honour, not in capite, and the other land in capite. Arg. 
Mo. 258. Mich. 26 & 27 Eliz. 


Vol. XIV, B b | (A) Ponours. 


310 


See Prero- 


Lat! * e. 


(A. a.) 


Ser Arowe 
FF (X.) 


: Pr. Aſſiſe, 


pl. 195. 
cites S. C. 


See Avows 
ry (J.) 


(A) Honours. 


I, I T is illegal to prrchaſe honour, (as a dukedom) for money. 


Paſch. 168 1. Vern. 5. E. of Eingſton v. Lady Eliz. Piere- 


point. 


1. V 


1 — 
Hors de ſon Fee, 
(A) s ſhall have {och Plea. 


1. J Pridauncefter of meadow and rent; the defendant, as to 


the rent, pleaded hors de fon fee; judgment :f without 


| ſpecialty, &c. & non allocatur; becauſe he was tenant of the rent 
and fo fee, that none ſhall have this plea but he tho is tenant of the 


land, out of which, Sc. Br. Hors, &c. pl. 7. cites 12 Afl. 38. 

2. So, in affiſe of rent-charge, the defendant pleaded hors de 
ſon fee, judgment if without ſpecialty ſhewn, &c. and he was forced 
to take the tenancy of the demeſne upon himſelf betore that he could 
have the plea; quod nota, that 9272 /hall plead it but tenant of the 


Ffreebold. Br. Hors, &c. pl. 8. cites 14 All. 14. 


3. It is ſaid in BasstT's Recordare, that a ffranger te the 


avotory, as the prayee in aid, &c. ſhall not plead any plea but hors 


de ſon fee, or a thing which fantamounts; quod nota; and there- 
fore note, that he may well plead hors de ſon fee ; and herewith 
agrees M. 14 H. 8. fo. 5. and that therefore where there is 
lord, meſne, and tenant, and the lard diſtrains the tenant paravaile, 


he may plead a relzafe made to the meſne ; becauſe this amounts to 


this plea, hors de fon fee. Br. Hors, &c. pl. 14. cites 2 H. 6. 1. 

4. He who holds in frankalmaigne cannot plead again/t the lord, 
who is dener, that the land is out of his fee, by the beſt opinion; 
for if the tenant be diſtrained by the Ld. paramount, he ſhall 
have writ of meſne, and if the . be diſſolved, the lord 
ſhall have the eſcheat, & contra formam collationis, and therefore 
there is a tenure and a fee, but he cannot diſtrain. Br. Hors, 


&c. pl. 17. cites 7 E. 4. 11. 


(B) In what Actions. 


Ormedon of rent; the tenant vouched R. to warranty ; the 
demandant ſaid, that his demand is rent-ſervice, judgment; 


and the tenant ſaid, that the land is hors de ſon fee; & non allo- 
Catur, 


as itt 
and ty} 
the 2, 
or Giew 
leafed 
#94 {; 15 
ren ſon 
Md 
Iwith-ut 
+9 Re 


I IT _— OF 


the 
nt 
lo- 
tur; 


hors de fon Fee, 


catur, but he was compelled 2 ſay, that it is not rent-ſervice, and 
ſo to iſſue ; quære the reaſon, whether becauſe hors de ſon fee is 
but argument in this caſe, or becauſe the writ comprehends title 
in itſelf? For by Finch. if the rent was recovered againſt the 
father of the tenant by default, yet the tenement, as to the rent, 
is hors de fon fee, and yet he ought to demand it as rent-ſervice 
and it ſeems clearly, that if the rent be within his fee, or out 
of it, yet if this rent was given in tail, and the land charged of it, 
hors de ſon fee cannot be any plea; becauſe the title is good, 
though the land be out of his fee; for it is good if it be rent- 
charge or rent-ſeck. Br. Hors, &c. pl. 2. Cites 44 E. 3. 19. 

2. It was ſaid arguendo in formedon, that in writ of entry in 
the quibus, in nature e of a rent, hors de fon fee is a good 
plea, becauſe this writ does net comprehend title; for it is of his 
own poſſeſſion ; but etherwiſe it is in * Jormedon of a rent; there, 
hors de ſon fee is no plea ; for the gift in the writ is a title; but 


in writ of entry, % guibus of feiſin of his father of a rent, 


+ 319 


£738 


* Formadon 
of a rent- 
char ge 
againſt the 
tertenant, 
who plead- 
ed hors de 
fon fee ; 


hors de ſon fee is a F804 plea; tor the demandant claims title by ju&gnent if 


= 


his father. Br. Hors, &c. pl. 18. cites 12 H. 7. 30 


without 


ſpecialty 


hewn, Sc. Finch. ordered him to anſwer, quod nota; and ſo ſee that it is f no plea. Br. Hors, 


Kc. pl. 3. cites 45 E. 3. 14— t S. P. Br. Hors, &c. pl. 10. cites 5 E. 4. 6: 


Hors 


de ſon fee is no plea in formedon in ceicender or remainder. Br. Hors, &c, pl. 9. cites 5 


E. 4. 80. 


3. In replevin; a man ſciſed of a manor gave it in ?ail, reſerv- 
ing the reverſian, and after diſlrained a tenant of the manor for 
rent and ſorvices; he {the tenant] /hewed the gift in tail, and that 
the dence had iſſue alive, and jo hors de fon fee, and the iſſue was 
allowed. But by the reporter it is ill; for he has fee there in re- 
veriion, and therefore ought te have concluded, and fo not held of 
him ; tor he * cannot diſclaim nor plead hors de fon fee. Br. Hors, 
XC. pl. 4. cites 11 H. 4. 10. 


+ « 0 4 A * 
IeCauſe de may (i 
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Br. Avow= 
ry, pl. 129. 
cites S. C. 
and 10 H. 
6. * It 
is ſaid, that 
in repleving 
the tenant 


full wt 
plead hors 


de ton fee, 


claim, nevertheleſs it is ſaid at this day, that this is nat /aww. Ibid. pl. 15. cites Þ 


5 E. 4. 2.— lle (i pad tors de ie, be, or ſamething which is tantamonnt. Br. Avowry, pl. 
76. cites 37 H. 6, 22. — 8. C. cited Arg. and tays, that 2 H. 6.1. and many caſes afterwards 
were againſt that hot ots C. 4. 2. and that man might plead hors de ſon fee as Brooke held; 


I 


the Ice allo 


as 1t.there be /rd ind tent, holding ty fe iy and rent, and he {the tenant ] makes a leaſe for years, 
and the [ad diff, aint the cattle of the leſter, trou, h ite tera ae e. rent, and done fraliy; there if 
45th iſ his t 77. TU 15 bs ed cf tr ttnanoy mn - 15 Aeme ne a) of fer, and hell it of the lord, ty 


ſerencet, Se. of v2bith tervices the lord was ſei d by the lands of his leffor, as by his true tenant, O 
leafed the lands tothe plant ff, and the br d, ta charge him, hath unjuſtly avowed upon him, who hath 
nat hin 11 the tun,, it. is well enough; citcs geg Rep. caſe of avowries; and Arg. ſays, that the 
reafon given in 5 E. 4. 2. about d i, ill not hold now; for that courſe is quite altered, 
and ii takin ovway by 21 H. S. 19. which enacts, that av-uries ſhall be made ty the lord uper the land, 


auithcut N, [75 tenatit. 2 Mod. IC}, IC. Trin. 28 Car. 2. in Cale of Sherrard v. 
29 Rep. 20. a» | 


4. In writ of entry of rent in nature of aſſiſe, hors de ſon fee 
was admitted for a gœod anſer in this action; and the reaſon 
ſeems to be, becauſe this action does not compriſe in it any title, as 
formedon, or ſuch like, For there, as it appears elſewhere, hors de 
fon fee is no plea. Br. Hors, &c. pl. 1. cites 35 H. 6. 40. 

5. In writ of entry fur diſſeiſin made by the defendant, of a rent 
to the predeceſſor of an abbot plaintif}, the tenant took the tenancy 


and pleaded as tertenant, and pleaded hors de fon fee; judgment if 
Bb 2 without 


Smith. 


5 E. 4. lorgę 
quinto 380. 
91, & 


« : 
8 1 A _—_ , — 
abated; ee 
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ws | Hors de ſon Fee. 
*Soin rwithout title beton, &c. and per Cur. the plea is a 775 plea in 


Jo rhe this action; for the ſeiſin nor diſſeiſin of the predeceſſor is no title; 


ſeinn made for it may be that the predeceſſor was diſſeiſed, and then the ſuc- 
to the an- cefſer is not in by the predeceſſer, as the heir is in by the anceſtor ; 


* fer the ſucceſſor is in hy the houſe, and continued the firſt tort, 


mandant of therefore it is no plea any more here than in aſſiſe. Br. Hors, &c. 
a rent. Br. A . cites E. 80. 
Hors, &c. Pl. 9 5 18 
I. 10. cites 5 E. 4. 6. In entry for d. ifin of rent, he in reverſion was received, and ſaid that 
rs de ſon fee, the plzintif ſhall not ſay that he held of him, and ſo within his tee, but fall ſay ge- 
wer ally, tbas within bi; fe, priſt ; and ſo he did. Br. Hors, c. pl. 13. cites 10 E. 4. 10, 


Nu heldof 6. But in & aſſiſe of + mortdaunce/tor, ayel, coſenage, and writ of 


bea nag. entry ſur diſſeiſin by the heir, of diſſcifin Gage to his anceſtor, there 


plea in aſ- a 5 5 
2 Br. A- this is no plea, for the writs campreh title in theſe caſes; 1 


de-. l. and in writ of intruſan brought by an ablot, this is no plea; for 
ing 2 37 there is ſufficient title || and in cui in vita, and writ of ingreſſiu 
—+ In , ſine affenſu capituli by an abbot, Hors de fog fee is no plea ; quod 


Br. A- 7. In avowry * not held of him is no plea for a franger to the a- 

— a Lhe vawry ; for he ſhall anſwer to the ſeiſin; but he may ſay that he does 

II. 6. 16. S. not hold of him, _ hors de ap” ca and the other may ſay that he 

P. holds of him, and ſo within his fee; quod nota. Br. Avowry, pl. 
76. cites 37 H. 6. 25. | 


Pr. Treſ- 8. In * reſcous quare cum the ſame plaintiff diſtrained in [his] fee 


paſs, pl· for cuſtoms and ſervices, &c. the defendant i2id that hors de ſon fee, 
&c. and per Cur. it is no plea in this action, nor in treſpaſs, but he 


376. cites 8. 
n + may ſay that he holds of ſuch a one, and ſo hors de ſon fee, and fo he 
is a good did. Br. Hors, &c. pl. 11. cites 6 E. 4. 4. and as to the treſpaſs 
plea in this Cites M. 10 H. 7. fo. 2. agreeing therewith. 


action, and 
The year book is, (ought to ſhew of whom it 15 


in treſpaſs. pl. 76. cites 37 H. 6. 25. 
held, and ſo, &c.) I 


9. Hors de ſon fee is a good plea in writ of meſne, quod nota, 
Br. Hors, &c. pl. 5. cites 9 E. 4. 27, 28. 


Nt b-Id of 10. In ceſſavit, hors de ſon fee is no plea, but he ſhall ſay, that he 


lin is a good does not hold of him, or ſuch like; quod nota, Br. Hors, &c. pl. 


lea inceſ- 12. cites 10 E. 4. 1. 
Ban of rent. 3 E * 


Br. Avowry, pl. 76. cites 37 H. 6. 25. 


In teſpſs 11. If a firanger claims a . and diſtrains and avows for 
youre clau- the ſervice, the tenant may plead, that the tenancy is extra feodum, 
um frezit, Ege. of him, (that is) out of the ſeigniory, or not holden of him 


_ — A who claims it; but he can not plead extra feodum, &c. unleſs he 


fand: takes the tenancy (that is) the ſtate of the land upon him. Co. Lit. 

, 1. b. 
the d 4. the on the plaintiff held by fealty and rent, and for non-payment, thereof he 
took them nomine diſtrictionis. plaintiff ele that the lacus in us is extra, * 
: | -n7rd 


FI. IK Ln. 


*nfra feodum; defendant demurred ſ pecially, becauſe the plaintiff, pleading hors de ſon fee, ſhould 
have taken the tenancy upon him, and cited 9 Rep. BUCKNAL'S CASE, 22 H. 6. 2, 3. Kelw. 73. 14 
Aſc. pl. 13. 1 Inſt. 1. b. where this is given as a rule by my Lord Coke, It was agreed by the 


counſel for the plaintiff, that iz all caſes of aſſiſe hors de ſon fee is no plea without taking the tenancy 


upon him; but otherwiſe in treſpaſs, in which never was any ſuch thing objected ; for what te- 
nancy can the plaintiff take upon him? he cannot ſay, that he is tenens liberi tenementi; for 
this is a bare action of treſpaſs, in which, though the pleading is not ſo formal, yet it will do no 
hurt; for had it been ext! a Ha, without the traverſr, it had been good enough, and of that opi- 
nion was the court in the following term, and judgment for the plaintiff (abſente Scroggs) and 
the Chief Juſtice ſaid, that the rule laid down 1 Inſt. 1. b. viz, that there is no pleading hors de fon 
fee without taking the tenancy upon him, is to be intended of caſes in aſſiſe, and that ſo are all the 
caſes he there cites for proof of that opinion, and therefore is ſo to be underſtood ; but this is au 
action of treſpaſs brought upon the poſſe;Jion, and not i pen the title, 2 Mod. 103, 104. Trin. 28 Car. 
2. C. B. Sherrard v. Smith. 5 


(C) Pleadable. I what Caſes. And How. And 


what may be replied. 


I. P RIOR of Spalding holds of the king's grantee certain land in B. 
in frantalmo: d the lord diſtrains for ſervices, and the 
tenant brings repleviiz*Md he avows ; the tenant cannot plead hors 
de ſon fee, and if the tenant in frankalmoign makes feoftment, there 
the feoffee ſhall hold of the donor, per Littleton. Br. Patents, pl, 
61, cites 7 E. 4. II. 
2. If one plead hors de fon fee, the other ſhall not ſhew a tenure, 
E iſint deins ſon fee, but deins ſon fee, priſt, &c. Heath's Max. 82. 
Cites 10 Ed. 4. 10. 
If the avawant gives in evidence ſeiſin of rent without a 


fealty, it is not ſufficient. Heath's Max. 82. cites 27 H. 8. 20, 


(D) Pleading it contrary to the /uppo/al of the Writ. [ 313] 


. IN avowry it is held that where the taking is ſuppoſed in 12 
acres, and not in any acres certain, and the defendant avsws 


generally, the plaintiff cannot ſay to one acre hors de ſon fee, and to 11 


not held of him; becauſe the taking is not ſuppoſed in any acre 
certain, Br. Avowry, pl. 76. cites 37 H. 6. 25, | 

2. And if the taking be ſuppoſed in an acre certain, and the deſen- 
dant avotus, becauſe this acre and 11 others are held of him, there the 


plaintiff cannot ſay hors de ſon fee generally ta the whole 3 for this ſhall 


refer only to the acre where the taking is alieged, and therefore 


ſhall plead ſpecially, Br, Avowry, pl. 76. cites 37 H. 6. 25. 


3- But if the taking is ſuppoſed in 12 acres, and the defendant 


| avows, and the plainti ſays hors de ſon fee, it ſhall have relation te 


the whole ; becauſe no acre certain is limited, quod nota diverſity. 


Br, Avowry, pl. 76. cites 37 H. 6. 25. 


B b 3 | (A) Yolpitals. 
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To (aA) Hoſpitals. 


1. 8 T AT. 2 Hen. 5. cap. 1. enacts that as to hoſpital's which be 


of the patronage and foundation of the king, the ordinaries, 


2 a , - * 
by virtue of the king's comm/ſions, ſhall enquire of the manner and 
foundation of the per hoſpitais, and of the governance and ęſtate of 


the ſame, and of all ether matters requiſite, and the inquiſitions thereof 
taken ſhall certify in the chancery. Aud as to other hoſpitals, the 
ordinarics thail nguire of the manner of the foundation, eſtate and go- 
vernance of the ſame, amd of all other matters neceſſary and upon 


* 


that make correction and reformation =" laws of holy church. 
a 


2. 21 H. 8. cap. 13. / 7. enacts thalGia/ters of hoſpitals, &c. 
having lands of 800 marks yearly value or under may uſe and occupy 
fo much there:f for the maintenance of their houſes, as they or any of 
their predeceſſors have done within 100 years M aſt, notwithſtanding 
this aft. | 

3. Stat. 14 Eliz. cap. 14. enacts that all gifts deviſes, and af- 

uranes, to be made of lands and tenements, by wil or otherwiſe for 
relief of the poor, in any hoſpital now being, and employed to the re- 


* 


lief of the poor, Nail be as good in law according to the meaning of 


ſuch donor, as if the corporation were rightly named; any miſnaming 
of the corporation notwithitanding, ſaving to all perſons, cther than 
ſuch danor, all right, &c. | | 

4. By 31 Eliz. cap. b. ſ. 2. If any perſon who ſball have the elec- 
tion or nomination of any perſon io have room or place in an hyſpitat, 
ſhall have ar take any mou, reward, or profit, directly or indtreftly, 
or promiſe of money, reward, ar profit, then ſuch room and place ſhall 
be void, and another be preferred to the place, by theſe who have autho- 
r ity to elec? 


S. 8. Directs the penalt; fer reſigning or exchanging a place for a 


reward, 
5. 35 Eliz. cap. 7. ſ. 27. impowers perſons to give or deviſe 
x lands t the uſe of the poor. | 
[ 314 ] 6. 39 Eliz. cap. 5. . 1. * Every perſon + ſciſed of an inheritance 
* Thets in fee ſimple ſhall have power during Þ 20 years by || deed enrolled in 
; chancery to erect, fond, and tablifh one or more hoſpitals, meaſons de 


words ex- | 
tend to all Dieu, abiding places, as weil for the ſuſtentation and relief of the 
er maimed, poor, needy or inipotent people, as to ſet the poor to work, 
— — to have A continuance for ever, and from time to time to place ſuch 
way alien; heads and members, and ſuch numbers of poor therein as the JR, 
133 non his heirs or a{Jigns ſhall think fit. And the ſaid hoſpitals or houſes ** 
baibfs akd Jo founded, ++ fhall be incorporated and have perpetual ſucceſſion and 
bar geſe, be called by ſuch name as the founder, his heirs, executors, or aſſigns 
and toall all appoint, and 74 fhall have power to purchaſe and take as well 


other per- : 
ont what. goods and chattles, as manors, lands, tenements, and hereditaments 


ſoever ; but being freehold, ſo as the ſame exceed not 200 J. per ann. above re- 
not to ſuch prizes to any one ſuch hoſpital, &c. and be not holden of the crawn in 
* chief, or by knight's-ſervice without licence, or writ of ad quod 

1 dampnum, 


: 
; 
L 
* 
4 
5 
2 


1 
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ſons except the founders, their heirs and ſucceſſors, is ſaved. 
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5 at ny other law nitwit!Nanding, tick as are 
dampnum, the flainte of mortmain, or any e twithf? 1 


And ſuch hoſpital, Sc. and the perſon incorporated, ſhall have power by any act 
to ſuc and be ſued, ard fhall have one common ſeal % be appointed of pailia- 
by the founder, and hall be directed, and viſited, placed or diſplaced, Ment. 2 


* . 6 Inſt, 72 2— 
by ſuch perſons as the tounder ſhall appoint, according ta ſuch rules +The eſt x 


and ſtatutes as fhall be eſtabliſhed by the faid founder, in writing un- in the lands 
der his hand and ſea!, not being repuguant to the laws of this realm, whereof the 
And it ſpall be lawful for the founder, his heirs and aſſigus, upon the * 


is made 
death or removal of the head, or any member of ſuch corporation, to bois 
place others in their room ſucceſſtvely for ever. fee jimpl 
— : ther al o- 
lute, cornd:timal 97 aualificd : and muſt be 7: e hold. 2 2 7220 
T Made perpetual by 21 Jac. f. cap. r. But by 9 (r:9.-2. cap. 36. /. 1. No manors, lands, 
ad Iwi7nsy or other ber edit ments, nor any money, or. other perſon efrate t9 be laid out in lands, &c. ſpall 62 


given to any bodies politic  otherwyt, or any wiiys charged i» traſt for charitable uſes, unleſs ſuch 


,: {other than fe:cks in them & fundi be made by deed indented, in preſence of tuo qwitneſſes, twelve 
Lalendar month; C. fore the de hy of ſuch dowr, and 6: inrolled in chancery within fix calendar months 
after execution 3 and wnl:fs ſuch ſtocks be traniferred /ix kalenanr month before the death of fact donor; and 
wal. {5 the ſume be made to take eftect in poſſeſſion immediately from the making, and be without 
power of revocation. 


S. 2. Nothing — ug to the ſealing and dig of any deed, trv-[e Ralender months Be fare 


the d:ath of the grantor, on x2 ue of ſlo & fx buli adler months before the death of the grantor, ſhail 
extend to any purchaſe for a full and valuable conſider ation. 
XUE g 


F. z. All gifts of landi, Se. or of any charge af eing lands, or of any Sick or prrſonal eftate to be laid 
out in lands, Mc. for charitable uſes, which /þ i! be mad: in any ether manner ball be 1d, 

S. 4. Thi; aft hall not make void ditpoſitions of ary /2n7s to er of the univerſities, or the col- 
leges or houſes within either of th-m, or to the colleges of Eaton, \Winchefter or Weſtminſter, for the bet- 
ter ſupport of the ſchilars upon ib foundation. | 

It done any other way than by d-ed inrolled in chancery, it will not be good; but ſuch deed 
may be ine at any time as well after as within 6 mth, nur need ut be by indenture, but if by 


4 


deed poll is ſufficient 5; and may be in paper, but muſt be inrolled 7 ret. 2 Inſt, 722, 723. 


So that the founder cannot crit, &c. any of theſe for years, lige, or any 9th:7 limited tine, but for 


ever. 2 Inſt. 723. 

„ Viz. by deed inrolled in chancery. 2 Inft. 723. 

++ This is added by reaſon that the hojp-tal, c. 1; mt properly incorporated but the perſons therein 
7 :ced are to be incorporated; / as the perſons to be incorporated hy this act mt be placed there and 
ned when the founder gives them their name of inoorporyeccien z for the parliament incorporates them, and 
the founder gives them only their name. 2 Init. 723. h 

tt They muſt be of the clear yearly value of 101, and not exceeding 200 J. but if upwards of 10 l. a 
vear and under 200 l. they are capable of taking ſo much more as will make up ſuch deficiency 
without any licence of mortmain; and if the ſame ſhall afterwords happen to increaſe in its yearly 
value beyond 200 l. a year yet the ſame will contiane good. And as to goods and chattles (real or 
perſonal) they may take of what value ſoever. 2 Inſt. 722. 


The right of all per- 


S. 2. No leaſes to be of above 21 years. 


Lands not to be 


Ten pounds per ann. laid to each hoſpital. 
aliened from the hoſpital. | 

7. 43 Eliz, cap. 2. ſ. 14, 15. directs how hoſpitals ſhall be re- 
ie vable by quarter ſeſſions, 


Bb4g | Vole. 
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Houſe. 


. (A) How far it is Privileged againſt Entry, or in 
*) | what Caſes an Entry is lawful by Common Perſons. 


I. IF 2 men are Pa nap din. a houſe, a ſtranger may enter to part 
them, becauſe it is in preſervation of the peace. Kelw. 46. b. 
Mich. 18 H. 7. 

2. An abbot was owner of a houſe, and upon a leaſe of land re- 
ſerves rent payable there ; the abby is ail and is in the king's 
hands; the tenant may ju/?;/y entry to pay the rent there; for he has 
Intereſt in the houſe, as to this purpoſe, by the aſſent and reſervation 
of the owner, and the ſtatute of diſſolution reſerves all rights, and 
it ſeems the patentee of the lands might to the houſe allo 
(which was granted by patent to another to receive the rent; 
for his intereſt is like to that of the leſſee, Pl. C. 71. Hill. 4 & 5 
E. 6. Kidwelly's caſe. | 

 # Ow. 114: 3. A man cannot ju/tify entry into another's houſe to demand a | 
"0 oe debt, and a ſervant's licence to enter is to no purpoſe ; but Gawdy | 
1 pay a diet J. Conceived, if it had been averred, that the maſter was within | 
duc cn tend the houſe, the plea had been good. Cro. E. 876. Patch. 44 Eliz. | + 

- 


— 2 B. R. * Holdringſhaw v. Ragg. 


tify entry, becauſe no place being appointed for payment, the obligor is bound to ſeek the obligee 
and find him where he can. Pl. C. 51. Kidwelly's caſe. | 


4. Exccuter may en o take goods left there by the teſtator. 
Cro. E. gog. Mich. 44 & 45 Eliz. B. R. in caſe of Seyman v. 
Greſham. ; } 

5. Domus ſua cuique tutiſſimum eſt refugium. 5 Rep. 91. b. Mich. V 
2 Jac. B. R. Semain's caſe. i 

6. One takes a di/treſs of goods, but ſhews no cauſe why he took it, ( 
and he put it into a cloſe pound, viz. a houſe ; the owner brake C 
the houſe where the goods were, and took them away, and it was held | 
Jawful in this caſe of tortious taking; for ſuch it was for any thing | \ 
that did appear; per Hendon and Vernon J. Clayt. 64. Anon. = 

7. Let a man's poſſeſſion be rightful or wrongful a forcible entry Fe 
on the houſe, though with a law * is a riot. 2 Show. 149. v. 
Hill. 32 & 33 Car. 2. B. R. the ing v. Stroude. 


8. If a man convicted of murder has goods in a tenant's houſe ; _ 
though in the caſe of the king an entry for a forfeiture may be 4. 
with force, yet if the king grants bona felonum to another, the gran- a 
tee cannot enter by force ; for it is a perſonal prerogative and not 4 
communicable, but he ought to bring trover. 2 Show. 150. the th, 
King v. Stroude. en 

Ye 
for 


(B) In 
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(B) In what Caſes it may be broken to enter. By See Serif 


B) Treſ- 
Ojicers, &c. als (H. 2) 


1. ] F A. wounds B. ſo that he is in danger of death, and A. flies, and S. P. hr 


upon this hue and cry is made and A. retreats into the houſe 0 = or 
J. S. the purſuers may lawfully break the houſe, if it be defended ns bu 
againſt them with force. 5 Rep. 91. b. (h) cites 7 E. 3. 16. and a conſtable 


_ obſerves that this proves that requeſt ought to be made. or private 


perſon. 2 


Hawk, Pl. C. 86. cap. 14. f. 7. 


2. In bill of treſpaſs it was not denied by the plaintiff, but that [ 316 ] 
the ſheriff, by „ e upon an indictiment of * treſpaſs, may 


break the houſe to ſerVe the arreſt. Br. Treſpaſs, pl. 248. cites ? yr Hen 

27 Aſl. 35. | S. C. but 
adds, that 

if in ſuch c:ſe he breaks the houſe, when he can enten without treating it, viz. upon requeſt made 

or by opening the dos ut breaking it, he is a treſpaſſor. Or upon indictment for 

any crime whatſoever. k. Pl. C. 86. cap. 14. ſ. 5. | 


3. In caſe of felony, or * ſuſpicion of felony, the king's officer may 4 Inſt. 127. 
break the houſe to take the felon ; becauſe it is for the good of the tes 8 * 
common wealth to take felons, and becauſe in every ſelony the kin 2 * 
has intereſt ; and where the king has intereſt, the writ of itſelf f 1s where one 


a non omittas propter aliquam libertatem, and ſo the liberty or privi- lies under 


lege of a houle ſhall not hold againſt the king. 5 Rep. 92. (d) cites 2 
9 E. 4. 9. iy, _ * 
not indict- 


ed, it ſeems the better opinion at this day ; that no one can juſtify the breaking open doors to ap- 
prehend him. 2 Hawk. PI. C. 86, 87. cap. 14. ſ. 7. cites H. P. C. 91.— See Gilb. Hiſt. 
of C. B. 22, 23. for the original of this notion, that the king's procels is a non omittas of courſe. 


4. It is not lawful for any cauſe except felony or treaſon to 
break a houſe in the nigbt. Cro. E. 741. Hill, 42 El. C. B. Smith 
v. Smith. . | | 
5. In caſe of a contempt ſheriff may break the houſe, - See 
Cro. E. go, Mich. 44 Eliz. at the end of the cafe of Seyman v. 
Greſham. 
6. Upon a capias utlagatum ſheriff may break open the houſe. . 


Yelv. 28. in caſe of Semayne v. Greſham, _— 


. P. Agreed. Cro. E. gos. Mich. 44 Eliz. B. R. in caſe of Seyman v. Greſham. 8. P. 
For this proceſs is in law at the ſuit of the king. 4 Le. 41. pl. 111. Mich. 19 Eliz. C. B. Kemp 
v. Windſor. 


7. A. and B. were joint-leſſees of a houſe. A. was bound in a fla- Mo. 668. 
tute to J. S. and died. FJ. S. ſued extent, The ſheriff returned him N 
dead. J. S. ſued another writ to extend all the lands which he had © yaw. 
when he acknowledged the ſtatute, or after, and all goods which he Bad 28. S. C.— 
at his death, Whereupon the /heriff and jury came to the haufe, 
the door being open (there being goods of A. there) and offering to 
enter B. ſhut the door againſt them. It was reſolved, 1ſt. That every 
man's houſe is as his caſtle, as well to defend him againſt injuries as 


for his repoſe, 2. Upon recovery in any real action, or ejectment, 


4 Inſt. 177. 


— —— — . — 
4 we 
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* As where the ſheriff may break the houſe and deliver ſeiſin, &c. to the plain- 
N tiff, the writ being habere facias ſeiſinam or poſſeſſionem; and 
gainſt one after judgment it is not the houſe of the defendant in right and | 


to find tut e- 
ties a: fe 
bene ger cn, 
he may 
break the 
houſe to ar- 
reſt the 
party. A- 
greed by all 
the juſtices 
of B. R. and 
of Ser- 
jeant's- Inn 
an Fleet- 
ſtreet. Mo. 
606. pl. 837. 
Trin. 42 
Eliz. Anon. 
— If a 
conſtable or 
other offi- 
cer has 3 


Houſe. 


judgment of the law. 3. In all caſes, where the * king is party, the 
ſheriff (if no door be open) may break the party's houſe to take 
him, or to execute other proceſs of the king, if he cannot other- 
wiſe enter, but he ought firſt to ſignify the cauſe of his coming, and re- 
gugſt the door to be opened, and this appears by the ſtatute Weſtm. 


I. 17. which is only in affirmance of the common law; and without 


default in the owner, the law will not ſuffer a houſe to be broken. 
4. In all caſes when the door is open the ſheriff may enter and make ex- 
ecution, at the ſuit of any ſubject, either of body or goods; but ther- 
wiſe where the door is ſhut, there he cannot break it to execute pro- 
ceſs at the ſuit of a ſubject. 5. Though a hguſc is a caſtle for the 
owner himſelf and his family and his own g36ds, &c. yet it is 10 
protection for a firanger flying thither, or the goods of 74 an one, to 
prevent lawful execution; and therefore in ſuch caſe, after requeſt to 
enter, and denial, the ſheriff may break the 8 Rep. 91. a. 
to 93. a. Mich. 2 Ja. B. R. Semaine's caſe a Laainè v. Greſham. 


warrant 17 ly monies adjudged by juſtices of peace to be l-wied according to à penalty in an aft of pariizment, 

he may, upon demand and refutal, break the houſe to execute the warrant ; for the king being in- 

titled to the part of every forfeiture by ſuch act, the law has given kim ſuch prerogative for the 

recovery of his duty. zJJo. 233, 234. Trin. 35 Car. 2. Reſolutions of the judges upon the 22 Car. 2. 

1. of Conventicles. i | | 

[ 317 ] 8. A bailiff having proceſs againſt B. who lay in the houſe of F. S. 
Knocked at the door, whereupon the wife of F. S. came and opened the 
door a little to ſee who was there, and preſently he with others ruſhed in 


with drawn {words upon her whether ſhe would or no, and broke 


open the chamber door where B. lay. It was held in the Star 
Chamber by Hobart Ch. J. and the Ld. Ch. B. that the firſt entry was 
unlawful ; for the opening the doar was occaſioned by them by craft, 
and becauſe they uſed great violence in that and the adjoining houſe, 
and hurt ſeveral perſons, they were ined 200 J. a piece. Hob. 62. 


Park and Percival v. Evans. | 


: 9. Though bailiffs cannot brca# open a houſe ta make execution, 
* . yet if they enter, the door being open, and afterwards the defen- 


144 impriſans them there, the ſheriff ma 1 open the 


C. — ro. | . , 
J. 555- 2 door to free his bailiffs. 2 Roll. R. 137. & ich. 17 Jac. B. R. White 
ml; 3 v. Wiltſhire. | 


to be S. C. But if the ſheriff be in one room, he may br-ak open anther room upon re- 
fail te ht him in; per Doderidge aud Haughton. Palm. 54. S. C. But where the ſhe- 
riff made uſe of a ſham cap. utlag. in order to break open the houſe, had it been ſhut, and 
ſo to ſerve a latitat, but finding the dear open, be entered with fix bathiſf :, and be and two of the 
bailifi with ſword; drawn ran up to the chamber, where the man and his wunfe were in bed, and the 
diert locked, and knocking a little without telling who they were, or for what reaſon they 
came, broke open the door, and toox him, and a bond for his appearance to the latitat, &c. 
the ſheriff was fined for the unneceſſary outrage and terror of this arreſt, and for nt /igni- 
fins tit be was ſteriff, that the door might have been opened without violence; and the 
creditor was alſo fined for uſing the king's proceſs and prerogative in that ſham manner, 


and by ſuch indirect means defrauding the plaintiff of his liberty of defence of his houſe 


againſt his private debt. Hob. 263. Paſch. 17 Jac. in the Star Chamber, Waterhouſe v. 


Saitmarihe | | 
10. Commiſſioners of bankrupt cannot break open a houſe to 


ſearch for the bankrupt's goods, unleſs it be the bankrupt's goods > 


4 s 


| 
| 
' 
| 


4, & 8. A. Rh. St, i otra EET 


Q - © 


a - SAS DAE, 2s * 
Wer * 
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the houſe of the bankrupt. 2 Show. 247. Mich. 34 Car. 2. B. R. 
Anon. | 1 
into his houſe, this being an arreſt, bailiff might have purſued and 4. 8. & 
broke open the houſe, or might have had an attachment or a reſcous 
againſt him. 1 Salk. 79. Trin. 3 Anne B. R. in cafe of Genner v. 
d parkes. | 
12. If a perſon authorized to arreſt another who 1s ſheltered in a 
houſe, 1s denied quietly to enter into it, in order to take him ; it 
ſeems generally to be agreed, that he may juſtify the breaking open 
the doors upon a capras trom the King's Bench or Chancery, to com- 
pel a man to find ſureties for the peace or good behaviour, or even upon 
a warrant from a juſtice of the peace for ſuch purpoſe. 2 Hawk. 
Pl. C. 86. cap. 14. 3: 


13. $9 where a fifcible entry or detainer is either found by in- 


quiſition before juſtices of peace, or appears upon their view. 


Ibid, ſ. 6. | 

14. So n to have committed treaſon is purſued 
either with or wier n warrant, by a conſtable or private perſon. 
Ibid. f. 7. | 
15. S where an ray is made in a hoe in the view or hearing 
of a conſtable; or where thoſe who have made an affray in his 
preſence fly to a houſe, aud are immediately purſued by him, and he 
is not ſuffered to enter in order to ſupprets the affray in the firtt 
caſe, or to apprehend the affrayers in either caſe. 2 Hawk, Pl. C. 
87. cap. 14. 1. 8. | OE 

16. But it hath been reſolved, that where juf{ices of peace are, by 
virtue of a ſtatute, authorized to require perſons ta come before them, 
to take certain oaths preſcribed by ſuch ſtatute, the officer cannot 
lawfully break open the doors of the perions who ſhall be named 
in any warrant made in purſuance of ſuch ſtatute, in order to be 
brought before the juſtices to take ſuch oaths ; becauſe ſuch warrant 
is not grounded on a precedent offence z neither does it appear, that 


the party either is or will be guilty of any. Ibid. ſ. 11. 


(C) Stealing out of Houſes, Shops, Outhouſes, &c. [318] 


How puniſhable. And what ſhall be faid ſuch See Matter 


gp and Ser- 
Stealing. 1 
1. 10 & 11. NAC Ts that all perſons who by night or day A. the nun- 
3. cap. 23. ſhall in any ſhop, coach-houſe, ware-houſe, ſta- rer of a ſlivty 
ble privately and feloniouſiy ſteal any goods, wares or merchandizes of 5 5 FB. 


the value of 5s. or more, though ſuch ſhops, Ic. be not broke open, , b ſn: to 4 
and though the awner, or any other perſon be not in ſuch ſhop, &c. ee 
or that ſhall aſſiſt, * hire or command any perſon to commit ſuch offence, \" . 
being thereof convitt or attainted by verilict or confeſſion, or b ing in- — ra 
dicted 1 ſhall ſtand mute or challenge above 20 of the jury, chor. The 
ſhall be excluded from the benefit of the clergy. | | oy. Auen 


that this was not felony within the ſtatute, to exclude the offender from his clergy ; f te 


WAS 


11. If bailiff touched the defendant, and then he had retreated 6 Mod. 123, 


Aj Zh 


———— 


Wr 
„ 4_- 


n 
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was made as a remedy for the owners of ſhops to preſerve their own goods, which might be 
left there by way of trade, but did a extend t goods caſually loft there, and conſequent ly the ſtealing 
ſuch goods to the value of 5s. was not felony without benefit of clergy, and the jury on an 
inditment gave a verdict accordingly. 8 Mod. 165. Trin. 9 Geo. 1724. Anon. 

Serjeant Hawkins ſays, that this ſtatute is define in neither mentioning perſors out !awwed, nor accrſ- 
farts, and that it is not helped by the 3 &4 W. & M. g. becauſe it is ſubſequent to it. 2 Hawk. 


Pl. C. 350. cap. 1 ſ. 68. 
4 5 F. S N. 4. i:, command, bire or counſel to do robbery in a duulling bouſe. 


Serjeant 2. 12 Arne, cap. 7. enacts that every perſon who ſhall felontouſly 
— ona feeal any money, goods or chattles, wares or merchandiſes of the value of 
this tatute 40 5. or more, being in a dwelling houſe, or out-houſe thereunto belong- 
(like che ing, although ſuch houſe or out-houſe be not actually broken by ſuch 
2OT 21 oaks offender, and although the owner of ſuch goods, or any other perion or 
3. 23) ; 
ſeems d fer- perſons be not in ſuch houſe or out houſe, or /ha!l ajji/t or aid any 
vive % perſon or perſons to commit any ſuch offence, heing thereof convicted 
22 = or attainted, by verdict or confeſſion, or bein red thereof, ſhall 
= ee ſtand mute or will not directly anſwer to the indictment, or hall pe- 
2 Hawk. remptorily challenge above the number of 20 returned to be of the 
11. O. 350. jury, ſhall be alſclutely debarred of and from the benefit of the 
yi fo - clergy. - . 

Provided that nothing in this act ſhall extend to apprentices under 


the age of 15 years, who ſhall rob their maſters as aforeſaid, 


See (E) (D) What paſſes by Name of a Houſe. 
I. A Grant was made per nomen meſuagii ſive tenementi ; per 


Dyer Ch. J. neither the garden nor land do paſs by this 


grant; for by this word (meſuagium,) nothing paſſes but the 
houſe and the circuit of the houſe; a garden is a thing diſtin; 
for in a præcipe quod reddat, the writ ſhall ſay de uno meſuagio 
& uno gardino, which proves them to be ſeveral. Quod alii juſti- 


tiarii conceſſerunt, and ” this word t:nementum, as it is here put, 


no land paſſes, becauſe this is but the name of the houſe ; for the 
deed is five tenementum, but if it was et tenementum, it would be 
otherwiſe. Brown J. was of a contrary opinion, but Weſton J. 
ſaid, that this paſſes by the name of the meſuage with an averment 
that they have been occupied together. Mo. 24. pl. 82. Paſch. 
3 El. Anon.—— Dal. 26. pl. 5. | 


[ 319 ] (E) What is Parcel of it. 


I. E Xecutors cannot take a furnace ſet up by the teftator, nor 
boards fixed to the houſe as cielings, or teſtours of b. 
fixed to the houſe, or any thing fixed to the land with morter or 


fione, or tables dormant which are ſet into the ground. Kelw. 88. 


pl. 3. Hill. 22 H. 7.— Trin. 21H. 7. 26. b. 27. pl. 4. S. P. 
2. A houſe will paſs in a leaſe or feoffment by name of all his 


Contra; - 


_ . lands in D. becauſe the words of a grant are to be taken mo — 
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againſt a grantor ; but it is otherwiſe ina will. 2 And. 123. Paſch. will, will 
* paſs by the 


* , | 
41 Eliz, Heydon's caſe, . | | — od 
my lands, but that lands will not paſs by the word houſe. Mo. 359. Ewer v. Heydon. 


3. Hanamill, brewing-lead (ſuppoſe a cooler) and waſhing-fatt 
were objected to be things always fixed to the houſe, and to go to 
the heir, and not to the executor, as 20 H. 7 is. S 
non allocatur, becauſe the executor having declared that he was 
poſſeſſed of them, as de bonis ſuis propriis, it ſhall be intended that 
they were ſevered from the freehold and ſo lying by, and eſpecially 
nothing appearing to the contrary by the defendant's plea. Cro. 
J. 129. Mich. 4 Jac, B. R. in the caſe of Wood v. Smith. | 
4. The * curtelagggs parcel of the houſe, and doth paſs with the S. P. and 
ſame; and the — tenant cannot take away the pauement from 3 paſe 
the curtelage; beauſe it is parcel of the ſame. Per Coke Ch. J. 3 
2 Bulſ. 113. Trin. 11 Jac. B. R. in caſe of St. John v. Pyott. pertinen- 


tiis, as a 


— of 2 garden being a place of pleaſure. But the garden being 
curtelage by a brick wall, adjudged it paſſed. Cro. E. 89. Hill. 30 


Halle or drve-houſe, be 
incloſed with the houte* 
Eliz. B. R. Curden v. Tuck. 


5. Shelves are parcel of the houſe not to be taken away; per And thalt 


Coke Ch. J. 2 Bulſ. 113. Trin. 11 Jac, B. R. in caſe of St. be intended 
| to be fixed, 


; John V. Piott. and judg- 
| ment affirmed in B. R. Cro. J. 330. Pyott v. St. John. 


6. A miller takes a mill//one out of the mill to pick it, that it 5 Mod. 
may grind tne better, though it be actually ſevered from the mill, on = 
yet it remains parcel of the mill, as if it had been lying on the other the Queen 
ſtone, and by demiſe or conveyance of the mill ſhall paſs with it, v- Wheeler, 
11 Rep. 50. b. Mich. 12 Jac. in Lyford's caſe, ——cites 14 H. 8, 3 
25. b. Wiſtow's caſe. Br. Diſtreſs, 23. | Octay. 39. 

7. Doors, windnvs, anvils and keys, though they are diſtinct 
things, yet ſhall paſs with the houſe. 11 Rep. 50. b. in Liford's 
caſe. | 

8. The faggot ack is part of a man's houſe, and therefore action 
lies for ſetting the ſtack on fire, by which damages enſue. per Holt 
Ch. J. Comb. 459. Mich. 9 W. 3. B. R. in cafe of Furbervill v. 
Stamp. 

| 9. Though pictures and glaſſes generally ſpeaking are part of the 
perſonal eſtate, yet if put up in of wainſe:tt, or where elle 
wainſcott would have been put up, they ſhall go to the heir; the 
houſe ought not to come to the heir maimed and disfigured; per 
Wright K. Trin. 1705. 2 Vern. 508. Cave v. Cave. 

10. MWainſcott put up with ſcrewes ſhall remain with the freehold 5 it fixed by 


per Wright K. 2 Vern. 508, Cave v. Cave.———cites 4 Rep. — 2 
Ma 


bl 
64. a. Herlackenden's caſe, 1 
during the term, if the freehold be not thereby weakened, Salk. 368. Mich. 2 Annæ, Poole's 
caſe. 5 | 


(F) Where 
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(F) Where there are ſovera/ Owners of ſeveral 


Parts. 
6 Mod. 1. I a man has the upper rooms in a houſe, and another has 
* the foundation and lower rooms, and the upper roms are out 
, 


but 314. the Of repair, the owner of the letber- rooms ſhall have an action againſt 
— Say . him that has the upper- rooms; and ſo it ſhall be vice verſa for not 
Kelw. 98. © » > 7 | 

e. ey Tepairing of the foundation. Kelw. 98. b. pl. 4- Paſch. 23 H. 7. 
where it is held that the owner of the Jower-rooms of th? houſe is bound to repair thefoundation. 
There is indeed in F. N. B. 127. a writ to a mayor to command him that has the lower rooms 
to repair te foundation, and him that has the garret to repair 44>: that is founded on a 
cuff:m. Per tot. Cur. in cafe of Tenant v. Golding. -Saund. 322. S. P.— 11 Mod. 7. 
Paſch. 1702. B. R. S P. Anon. But the reporter makes a quære. . 


2. A. has the wpper-chamber in fee, and B. the lotber part of the 
houſe in fee. A. pulled down his.—Per th es he may build 
it up again, if he does it within convenient time, It was ſaid, it 
had been a queſtion, if a man might have a frechold in an upper- 
---; aa Godb. 44. Mich. 28 & 29 Eliz. C. B. Marſh v. Pal- 
ford. | 

3. The plaintiff ſhews by his bill that his houſe and the defen- 
dant's are joining together, and /zpp:rtecd by one main wal!, /tand- 
ing partly upon the freehald of either of the ſaid parties, and the plain- 
tiff having alſo an entry, garret and other neceſſary rooms ſtand- 
ing upon the kitchen of the defendant ; he the defendant, wont about 
to pull down the ſaid wall, and thereby to overthrow the [aid gar ret; 
the defendant made title to ſome of the upper-rooms, and hath 
pulled down part of the walls; an injunction is awarded to ſtay the 
defendant, to pull down any more of the wall, or any part of the 
faid houſe, whereby the ſaid upper rooms may be overth: own, or 
impaired until the matter be heard, Cary's Rep, 128, 129. cites 
a2 Eliz. Buſh v. Field. | OE 


(G) Diviſian of Toulcs. 
I, O N E houſe, originally entire and undiſtindt, may become 


ſeveral and diitinct, by dividing it into diſtinct partitions, 
and allotting them diſtinct avenues, fo as the ſeveral inhabitants 


have no communication with ong another. And in that cafe, if 


the owner lives in one of the ſeparate apartments himſelf, and an in- 
habitant of another ſeparate apartment goes away, that tenement 
which he occupied is not now an empty tenement, but the poſſeſſion 
of it devolves upon the owner, and that with the tenement in his 
poſſeſſion before, make one entire tenement now, for which he is 
rateable to the pariſh; but if there be two ſeveral tenements origi- 
nally, and they become inhabited by ſeveral families, who make but 
ene avenue for both, and uſe it promiſcuouſly, yet in reſpect of the 
original ſeveralty, they continue ſeverally ratable ; per Holt Ch. 
J. 6 Mod. 214. Trin. 3 Annæ. B. R. Tracy v. Lalbott. 
| | | (H) Drſputes 
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_ himſelf but in poſſe! 


Houſe of Correction, 


(H) Diſputes between' Neighbours. Where Houſes 


are contiguous. 


1. c TION on the caſe lies for nailing beards to the plain- 


tiff's houſe. 


Gwinn v. Damport. 
2. Caſe for Hopping a gutter, through which water deſcended to, 


2 Roll. R. 238. 241. Mich. 2 Jac. B. R. 


Kc. The declaration was, that he was poſſeſſed of a houſe and yard, 


and that he and all, &c. counſel excepted to it, becauſe he lays 
Vn, of &c. and alleges not a ſeiſin in fee, 
(as he ought to do) 1n the perſon in whom he preſcribes; but he 
granted that it would have been good if he had laid a poſſeſſion of 
the gutter, but this he does not neither, fo that it comes within 
neither of the ru): udgment was ſtaid *till moved of the other 
ide. 2 Show. 81. h. 31 Car. 2. B. R. Pepyn v. Buſtin. 

3. If A. has two houſes, and the houſe of office of the one is 
contiguous to the cellar of the other, but defended by a wall, and 
he ſells this houſe with the houſe of office, the vendee muſt repair 
the wall; fo if he keeps this and ſells the other, he himſelf muſt 
repair the wall of the houſe of office; for he whoſe dirt it is, muſt 
keep it, that it may not treſpaſs; per Holt Ch. J. 1 Salk. 36r. 
Tenant v. Goldwin. ä | 

4. If the plaintiff make a new cellar under defendant's old privy, 
or in a vacant picce of ground which lay next the old privy before 
in ſuch caſe, the plaintiff muſt defend himſelf ; per Holt Ch. }. 
I Salk. 361. in caſe of Tenant v. Goldwin. | 

5. If A. has a houſe and cellar contiguous to it, and one wall ſerves 
for both, and he ſells the cellar. Who fhall repair the wall? per 


Holt Ch. J. 6 Mod. 313. in cafe of Tenant v. Goldwin. 


6. If the houſe of one is likely to fall to the prejudice of another 
man's houſe, a writ de domo reparando will lie; and it is no matter, 


whether it be an ancient houſe, or a new one: but if the one was 


an old ruinous houſe, and a new houſe be built near, it will 


. Not lie; becauſe the word debet in the writ would exclude him, 
and the word ſolet in the writ may be left out. 


6 Mod. 312. 
Mich. 3 Annæ, B. R. in caſe of Tenant v. Goldwin. 
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Stopping 
Lights. 


6 Mod. 
. 1 
Mich. 3 
Annæ. 

B. R. 8. C. 


6 Mod. 
314 SE ; 


r Salk. 

360. 8. C. 
and P. 
Every man 
of common 
right ougrnt - 
ſo to up- 
port his 
own houſe, 
as that it 


may not be an annoyance to another man's; per Holt Ch, J. Paſch. 1702. 11 Mod. 8. Anon. 


lr, — 
—_— * 


Houſe of Correction. 
(A) Erefed How, and for what Purpoſes. 


-% 39 Elix. FE Natted that the juſtices of peace of any county, &c. 


cap. 4. aſſembled at any quarter-ſeſſions of the peace, or the 
major part of them, may make order for the * ereeting of one or more 
"2 | | : houſes 


* See 7 
fac. cap. 4. 
Inf.— 


+ The ge- 


® 222 Houſe of Correction. 


neral word houſes of correction, and may make orders for the doing thereof, and 
(offenders) for providing a ſtock and things neceſſary, and for puniſhment of + of- 


is by the fenders, as they ſhall think fit, from time to time. 


ſtatute of 
2 Jac. cap. 4+ in the firſt branch, exp/2:ned to be svand-ring or idle perſen, and by many other bran- 


— of that act to be idle or d ſoralerly perſons; and eſpecially by the branch, whereby the autho- 
rity of the juſtices ® to commit to the houſe of correction is warranted, all idle or diſorderly perſons 
may be committed by them to the houſe of correction and work-hyuſe. And it was reſolved by 
all the judges of England, for inſtruction of the juſtices of peace for the due execution of this 
act, that able-todied perſons, thruugh mot wanderer abroad out of the pariſh, refuſing to work at ſuch 
wages as are taxed or commonly given in thoſe parts, are, notwithſtanding, not to be ſent to the 
place of their birth or laſt dwelling by the ſpace of a year, but to the houſe of correction upon 
conſideration had of both the ſtatutes of the poor and rogues. Hut if they have any /awful! means 
to Ave by, then they are not to be ſent to the houſe of correction, though they are able-bodied, 
and refuſe to work. 2 Init. 735. | 

But by the flatute of 7 Fac. enacted long after the reſolution of the judges, thirenb they have lawful 
means to live by, yt if they are idle or diſard:rly perſons, the juſtices ace have power to com- 
mit them; and this is a general power without excepting any per And their mittinus may 
be more ſafely upon the ſtatute of 7 Jac. Qua o mor dinata perſona, or qui. 9619 Pe. ſana, or 9:94a 
wordmata per ſna; according to the words of this act, (which in S. 5. are in the disjunctive) than 


upon the 39 Eliz. 2 Inſt. 730. 


See Hoſpi- S. 4. Enables every perſon ſciſed of an e fee ſimple, by 
1 deed inrolled in Chancery, to erect, found, and ęſtabliſb one or more 
notes there. hoſpitals, abiding places or houſes of correction, as well for ſuſtentation 


of the poor, as to ſet poor on work, Sc. 
* 2. 7 Face c. 4. Enacts, that in every county + where a houſe of 
laws madez correction was not before that time provided, there fhall be f erected, 
for puniſh- built, or otherwiſe provided, one or more convenient houſe, or houſes, 
ment of with a backſide adjoining, with mills, turns, cards, and neceſſary im- 
Eh Va- plements, to ſet idle perſons on work, in ſome convenient place, or town 


abonds, . 
— ſturdy of the county ; | which ſhall be purchaſed, conveyed, or aſſured to ſuch 


beggai perſons, as the juſtices of peace in ſeſſions ſhall think fit, in truſt to be 
n employed, c. for the keeping, correcting, and ſetting to work the 
y ; - Ye - 

1 E. 6.3. ſaid rogues, vagabonds, and ſturdy beggars, and other idle and dif- 
and all the grderly perſons. Or elſe every juſtice of peace was to forfeit 5 1. to be 
= be re * empliyed for the erectiug, procuring, Oc. ſuch houſe. | 
29 Eliz. 5. 2 Inſt. 728 + Upon a queſtion, whether juſtices of peace could cauſe a houſe 
of correction to be eredt'd in a c.] which bad one already, it was objected, that this power of the 
juſtices was by the 39 Eliz. cap. 4. which ſtatute is expired. But per Holt Ch. J. The 39 Eli. 
is eontinu:d by 3 Car. 1. and al! aft; cortirued by 3 Car. 1. are likewiſe continued "till it be otherwiſe or- 
Linea, and this ſtands upon the ſame foot, which is no otherwiſe continued. 1 Salk. 362, Faſch. 
1 Annæ, B. R. The caſe of the hundred of Black-heath. — "nd juftic's of peace may by 39 
Eliz. 4. increaſ the number of work-houſes if neceſſary, but it muſt be a: the chargs of the whole 
eaunty ; becauſethe houſe of correction mult be for the whole county, and cannot de erected for a 
particular precinct, unleſs in boroughs and corporations ; and Holt Ch. }. held, that this could 
not be done by any authority at common law, becauſe it was no charge at common law. Where 
the common lau creates a charge upon any preciaR, as to repair bridges, ways, churches, g. the 
common law gives them the method of anſwering that charge ; otherwiſe where no charge is h 
law laid upon them, as in tliis caſe; therefore a majority cannot bind the reſt, but all . 
agree; which Powell and Gould juſtices agreed. 1 Salk. 362, 363. Paſch. 1 Annæ, B. R. the 
| hundred of Blackheath's caſe. | | 

F 39 Eliz. uſed only the word (crected) but that included the two other words of this act {built 
and provided} For if they cauſed a houſe already built, to be provided or purchaſed, and con- 
verted the ſame to a houſe of correction, this is an erection, within the ſtatute of 39 Eliz. Be- 
cauſe as tothe houſe of correction it was newly erefted. 2 Inſt. 730.— So that this act ena- 
bles the doing it without {icence or offence of any former law ; and theſe may be incorporated by 
the ſtatute 29 Eliz. cap. 5. and it is not oily a houſe of correction, but of ſafe keeping and 


ſetting on work. 2 Inſt. 73c. 


5 | (B) Supported 


* 


Houſe of Correction. 


(B) Supported. How. 


1. Irected that all! fines and forfeitures by that ac? 
cap. 4. |. 3. (except ſuch as are the rei otherwije diſpoſed of) 


Hall be emtloyed for reparation of the houſes of correction, and lock 
and ſtore therenf, or Fr the 1ſe of the poor of the pariſh, as the juſtices 
of peace ſhall think fit, : 

The Lord Chancellam vr Lord Keeper, may from time to time grant 
commiſſions, to enquire by oath of perſons, as by wilneſſe; and examt= 
nation, of monies collected far maintenance 2, houfes of correction, oF 
which money ſhall be collected cr employed jor erecting or maintenance 


_ 6 . y f - 4.4 
thereof. That act i linued by 2 Car. 1.3 Cc. 7. Ca. I. c. 4. 
2. 7 Fac. cap. 4. j. 6. The juſtices at their ſeſſiaas may appoint a 


yearly allowance to the maiter of the houſe of correction, to be paid 


quarterly beforehand by the tre:ſurer - appointed by 4% Eliz. 2. the 


maſler giving cher continuance and performance of the icr- 
22 * Wy. q S 2 j J 7 3 5 8 / 
vice, which if the rer ſhall not do, the maſter may leuy it, as the 


treaſurer might have done. 


(C) Governor, appointed How. His Power and 
Duty. 


1. 7 fac. ENAB LES the juſtices peace in their ſeſſions 
cap. . t elect and appoint one or more perſons to be go- 
vernor or maſter of the houſe of correction, who ſhall have power to ſet 
rogues, vagabonds, and ide and diſ;rderly perſons to work and labour, 
being able; and to puniſh them, by putting fetters or gives on them, 
and by moderate «whipping of them; which perſons ſhall not be 
chargeable to tie county, but ſhall have ſuch allswance as they deſerve 
by their labour, | 

S. 9. 1f the governor ſhall net every quarter: ſeſſions, yield a 
true and lawful account to the juſtices, of all perſons committed 
to their cuſtady; or it the perſons committed be troubleſome to the 
country, by geing abroad, or ſhail eſcape away, before they be latu- 


| Fully delivered, the juſtices may in ſeſſiuns ſet down ſuch fines and 
| penalties on the maſter, as they ſhall think fit, which jhall be paid to 
| the treaſurer, | mY 

2. It was moved to quaſh an order of ſeſtions for removing the 
a 


deeper of the houſe of correction, it being to diſcharge hiin for. 


divers and ſundry crimes, not ſpecifying what crimes in particular; 
, and it was faid, that place is not at the will of the juſtices, neither 
5 by the common law, nor by the ſtatute; per Cur. the juſtices 
4 have power to turn him out for miſbehaviour, but not arbitrarily z 
y they ought to have ſpecified the cauſe in their order; and it was 
4 therefore quaſhed. 11 Mog, 165. Hill. 1707. B. R. the Q. v. 

Apfley. | | 


Po 


Vor. XIV, | Ce (D) What 
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® See Va- ; . 
aid wid (D) What * Openders may be ſent thither. 
See Work- 
Waſes. - „ 5 
A 1. 7 Jac. cap. NAC Ts that the fuſtices of peace, ſhall com- 
So as if ſhe Wh 4 x g NE „ 
in 46 . mit to the houſe of correction every lewd wo- 
charge the man, who thall have any baſtard, 
* ' | 2 4 F ; Mo : 2 7 
. parijn, there to be puniſbed and ſet o Work fer one year, and for 
2 ng =—Y FS 7 — , ei 8 2 1 
7" 16-4" fucn $ ſecora ohence, then to commit her as aforefaid, and there to 
ſtard, Me 
canhot de offend fo again. 
PU. 7 
ed by this ſtatute, but by that of the 18 7:5. 3. 2 Inftt 733. 
mot -gueſiconsd fer it, no proceeding being had aganſt her upon the ute of 18 .. 3. She had 
afterwards a ſecond boſtard. Jones J. at Shrew! ory iſiſes, 19 NI. are was of opinion, that 
ſhe? ſhould not be puniſhed upon this ſtatute f 7 Jac. 4. as for her fecond offence, unleſs ſhe 
had been before queſtioned for her firſt, but that this ſecond oflence ſhall now be deemed her 


firit offence, and to be puniſued accordingly. 2 Bulſ. 343, 349. 


of 


Which may be chargeable to the 


* 5 * 3} o * FY. 0 — 8 0 ” . 
remain "tid ſbe put in ged fureties for her goed-behavicur net to 


= 


w A, bad a la rd, &ut de Was . 


* LEED 


S. 8. Perſons able to labour, running awa having their chil- 
dren to the charge of the pariſh, Hall be deemat and punijhed as in- 
corrigille rogues. And fuch as threaten to do ſo, the ſame being 

vroved by two witneſſes upon cath, before two juſtices of P. of the 
fame diuiſen, Pall be by the ſame juſtices 2 to the henſe of correc- 
tien to be puniſhed as jlurdy rogues, (unleſs they put mm ſureties to 
diſcharge the pariſb,) and not to be delivered, but at the meeting (by 
the ſald act directed) or at the quarter ſeſſions. 


(8241 | Hundred, 


pl, 8. &c. 


2 4 
(A) Hundred. [ Lat c.] ” 


— — TW! 
r.. A Hundred and a zwapentake are all one, Polycron. 49. b.] Pa 
78. 2. Selden in his notes upon Forteſcue, cap. 24. fol. 25. 17 E. th 

© can 2. Attaint. 69. In an attaint a challenge was taken, becauſe no 4 
knight was returned, and the ſheriff there ſaid, that there are not wa 

any knights in the wapertate, where the land lies. 2 E. 1. Rot. ſhe 

Finium membrana 2. a wapentake in the beginning is called a hun- 3 

dred in the end. | ;;, has 

2. Hundred is to have juriſdifiion or power to adminſter juſtice in era 

100 wills or of 100 men or of 100 pariſhes, Br. Court Baron, pl. 8. fun 

| Bay 


cites 8 H. 7. 3. per Rede. : 
4. Every ward in London is as an hundred in a county, and every 

pariſh in London as a vill in an hundred. 9 Rep. 6b. b. 
5. Hundreds were either parcel of the counties, and there the 
ſheriff did conſtitute bailitts, (viz. thoſe hundreds which were 
X 8 anciently 


) , 
t 


Hundred. 


anciently parcel of the farm of the ſherifts, that the ſtatute 2 E. 3. 
cap. 12. ſpeaks of) or elſe they were ſuch as were granted out, which 
the lord of the hundred ſometimes held at farm, and ſometimes in fee 
called hundreds in fee, liberties of hundreds, franchiſes of hundreds. 
per Hale. Ch. B. Vent. 405..Hill 22 & 23 Car. 2. in caſe of 
Atkins v. Clare. 5 

6. In king Afred's time, the kingdom was in groſs, and then 


divided into counties and hundreds, and all perſons then came 


within one hundred or other; and then the king's relations had 
the government of them, and therefore they were called conjan- 
guinei, and fo are the earls, lord-lieutenants, &c. at this day; and 
then when the office became troubleſome, there were ordained 
dicecamites, which naggg remains to this day, and the others conti- 
nue to be called — — but have no power in the county, 
having only the honorary name of earls or camites of ſuch or ſuch 
a county, &c. And for the better government of theſe counties the 
dicecomites had tw, rts; but out of thoſe the king granted petty 
leets and courts ba but the turn of the ſheriff had yet a ſuper- 
intendant power, they being derived out of the ſheriffs turn, as in 
Dyer, 13. And then afterwards the king granted away ſome hun- 
dreds in fee- ſimple, and ſome franchiſes, and the laſt excluded the 
king utterly, but the hundreds granted in fee were not wholly ex- 
empt. On this aroſe ſome confuſton, and the parliament hereon 
took notice, that the execution of juſtice was by this much inter- 
rupted, and therefore came the ſtatute of 9 Edw. 2. That ſheriff 
ſhould be ſufficient perſons, and have lands in the county, and ſs be able 
to anſwer both the king and country, and that bailiffs and farmers of 
hundreds fhould be ſufficient men, And at this time hundreds were 
grantable for years. Then came the ſtatute of 2 Ed. 3. cap. 
4 & 5. That ſheriffs ſpculd continue but for one year. But this took 
not away the whole inconvenience; for the crown ſtill granted 
away bailiwicks and hundreds, for lives, at rents on ſuch exceſſive 
dear rates, that made them endeavour to make up their money by 
unlawful means; and thereon came the ſtatute of 2 EA. 3. 12. and 
14 Ed. 3. 9.——ÞBy the firſt it was enacted, That all hundreds and 
wapentakes granted by the king ſhall be again aimexed to the county, and 
not ſevered. And by the other ſtatute, that al ſhould be annexed, and 


the fheriff ſhould have power to put in bailiffh, for which he will anſwer 


and no more ſpauld be granted for the future. And one reaſon of this 
was, becaule the king granted away hundreds, and abated not the 
ſheriffs farm. Arg. 2 Show, 98, 99. Paſch. 32 Car. 2. B. R. 

7. A hundred is only a 1 conſiſting of a court, called the 


| hundred court, and probably has the return of writs; and by ſuch 


grand the franchiſe paſſes, but not all the grantor's lands in the 
wundred; per Ld. C. King. 2 Wms's Rep. 400. Mich. 1726, 


Bays v. Bird. 


„ (A. 2) Cur. 
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See (D) 


Of old _ 


Bund! 


were "peak 
cel of the crown belonging of common right to the king; pe 
22 & 23 Car. 2. in caic of Atkins v. Clare. 


Hundred. 


(A. 2) Cur. [or, why fo called] 


1 A Hundred was called a twapentale; becauſe the inhabitants 

of the towns of the hun dred delivered a weapon at the 

coming in of the lord. Polycronicon, 49. b. Selden in his notes 
upon Forteſcue, cap. 24. fol. 25. ] 

[ 2. A leet may be parcel of a hundred by preſcription. 8 I. 7 7. 


I. B. d. 


(B) Mal Perſon may have it Sommon Right. 


my 1. 0 F common right, every hundred belongs to the king in 
right of the crown. 11 H. 4. 89. b.] 


aw B. Vent. 403. Hill. 


(C ) Who may have it by other Means. 


Rarm. 360. | I, A Common perſon may have it by grant 3 — from 


Cole v. 
Ireland. 


contra. 


dred may 
be parcel of 


a m9, 


the king. II H. 4. 89. b.] 

[ 2. A common perſon may have it by preſeription in him and 
his anceſtors. 21 H. 4. 89. b. 

[ 3. A common perſon may have it by grant of F. who had it by 
proferiprion 1 in him and his anceſtors. 11 H. 4. 89. b. ſcilicet, the 
actual poſſeſſion, and amerce, and do other ſuch things.] 

[ 4. A common perſon may have it by diſſeiſin, and amerce, and 


do other things as lord. 11 H. 4. 89. b. 13 H. 4. 9. b.] 


5. 2 E. 1. Rot. Finium membrana, 2, The wapentake of 


Workelw orth and Eſſenbury granted to farm to, &c.] 
FO. T1 ET. Not. Finium membrana, 6. de hundredo com- 


miſſo guamdiu regi placuerit, &c. membrana, 12, de hundredo 


commiſſo upon an ad quod damnum returned, &c. 
9 E. 1. Finium membrana, 11. The bedelry of the hun- 


7. 
dred of Laſtane leaſed to farm quam diu bene, & fideliter 7 ha- 
buertt. |] 


(D) How. [And what is * Parcel.] 


Fi A Man may have a hundred as appurtenant to a manor. II 
H. 4. 89. b.] 


Br. Court baron, pl. 23. cites it as admitted 27 Hm. 6. 2,-It may as well be parcel of 


4 caſcle, 35 it may be of a manor. 4 Rep. 88. b. cites 8 H. 7. 1. 


2 | > 31 E. 


and 
{ou 
cont 
torn 
to an 
King, 
to the 
't 704 
præte 
dre 'd4r, 
be ty 
Which 


there; 


ſufficic 


CET * 


7¹ 


11 


el of 
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ſ2. 31 E. 3. Rot. Chartarum membrana, 2, 22. grant of A hundred 


2 hundred, and that Which appertains, ſpecified.] 


cannot be 
demanded by | 


mee, and bounds ; for it is but a juriſdiction, and is intire. Arg. Sti. 101. Paſch. 24 Car. in caſe of 


In v. Thyn. 


(E) Exempt from the Sheriff in what Caſes; and 
Pleadings. 


1. 1 + 4 E NACTSs that hundreds and wapentakes ſhall 
| '2 again adjoined to the counties, and ſhall never 
h-reafter be given or ſevered therefrom. | 
2. 14 E. 2. q. cnacathat / wapentakes and hundreds which be 
evered from the counties, ſhall be rejoined to them again: the fheriffs 


alfs fhall bald the} ame in their own hands, and put in ſuch baitff; and 


hundreders (having lands in the bailtwicks and hundreds) for whan 


they will anſwer. , | 
3. If the Ling nan bailiff of a ſheriff of a hundred, it is 


void; for otherwiſe the ſhcritt ſhould have a bailiff againſt his will, 
and yet he would be ſubject to aniwer eſcapes ſuitered by the bailiff. 
And it ſeems that all grants made of late times of ſuch liberties, are 
void by the 14 E. 3. 9. Per Coke. Hill. 12 Jae” B. R. Roll. R. 
119. in cafe of Vill of Darby v. Foxley. 

4. In an action on the cafe againſt the under-ſheriff of G. the 
jury found a ſpecial verdict to this effect; viz. that king E. 3. anno 
17 of his reign, granted to the adbot, &c. of C. certain hundreds, 

cc. with retorna brevium, &c. tanquam pertin. &c. which the al bat, 
Kc. enjoyed till the diffolution, when it all came to the crown, and that 
6 E. 6. the fame was greuted with tot talia, Sc. libertates, &c. rati- 
ne del pretextu' hundred. predift. virtute vel celere àlicijus dont, 
chartæ preſcription:s, Sc. to K. under whom the plaintif claimed, and 
that the defendant entered into the ſaid hundreds where, &c. and exe- 
cuted feucral writs, &c. 1 wo of the judges were of opinion that 
this grant was void, becauſe by 2 E. 3. 12. it was ordained, that 
from thenceforth hundreds thould not be ſevered from the counties, 
and by 14 E. 3. 9. thoſe which were ſeparated from the counties, 
ſhould be rejoined to the counties. But Hale Ch. B. was of the 
contrary opinion, and held, that the grant to the abbot, &c. of re- 
toraa brevium, by rcaſon of the words (tanquam pertin. } was good 
to annex it to the hundred; that this coming by diitolution to the 


king, remained in the crown unextinguiſhed, and was not re-annexed 


to the county, but preferved by the /tat. of 32 H. 8. in the ſame ſtate 
it was before ; that the grant to K. of tot, talia, &c. ratione vel 
pretextu hundred. &c. was good; for the ratione vel pretextu hun- 
dredi, &c, governs all, and is more large than tot, &c, that this li- 
berty was etfectually revived, the grant leaping over to the ſeiſin 
which the abbot had, and fo became again conjoined, and that 
there was no need of ſpecial words to revive it, the tot, &c, being 


ſufficient z though had there been an act of reſumption, as in Pa- 


GET AND DARCEY'S CASE; or if the thing was meerly perſo::a!, 


Cc 3 | as 


tt 
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Ayr. 350, 
N. C.'fays 
that the 
Kat. of 2 E. 
4. 12, ex- 
rends only 
toſuch hun- 
dreds as 
were let 0 
farm, by 
the then 
king, and 
the ſtat. 14 
E. 3. 9. is 


relative to 


as in the ArroT oF WaLTHAu's cAsE; ſuch general words 
would not revive and paſs the ſame, becauſe of the ratio privata, 
which intervenes; that the verdict was deficient in not find- 
ing, as it ought, the moſt effectual ſtatute in aid of this caſe, which 
is I E. 6. S8. which enacts, that all letters patents, &c. of any ho- 
nours, &c. liberties, &c. ſhould be good, &c. notwithſtanding 
miſnaming, miſreciting or non-recital of, &c. laſtly, that the ſtat. 2 
E. 3. 12 and 14 E. 3. q. extend only to thoſe hundreds that were par- 
cel of the fheriff”s farm, and not to 2 which were divided; nor are 
they to be underſtood of hundreds, where a retorna brevium is grant— 
ed; for in that caſe, the ſheriff is not at any inconvenience; for 
the grantee muſt do all and be liable to eſcapes, &c. And therefore 
judgment was given for the plaintiff. Hill. 22 & 23 Car. 2. in 
Scacc. 1 Vent. 399. Sir Robert Atkyns Hare. 

5. Grant of a hundred, and the offices and profits thereto belong- 
ing, with the execution of all writs within the ſame for 21 years, 
by letters patents does not exclude the ſheriff from executing writs, 
but the grant is void. 2 Show. 98. Paſch r. 2. B. R. Cade 
v. Ireland. | | 

6. The queſtion was, whether after the ſtatute of 2 E. 3. 12. 


I4 E. 3. g. the king might leaſe hundreds for life or years, or ſever 


them from the counties, which were not out of the crown in fee at 
the time of thoſe ſtatutes? and the court after great deliberation 
were of opinion, that by thoſe acts, hundreds ere annexed to ihe 
counties, and that letters patents of them afterwards have been, and 
are void; wherefore they gave judgment for the plaintiff againſt 
Ireland the patentce, according to the opinion of Coke. 1 Roll. R. 


119. 4 Init, 267. and according to a refolution of the Exchequer, 
19 June 1675. in the cafe of the fame Ireland and Buckbury. Skin. 


41. Paſch. 34 Car. 2. B. R. Cole v. Ireland. 


the other. Upon conſtruction of both acts, all hundreds which were not granted in fre by the 
crown belore, were jo.ned to the office of the ſheriff, and not ſach hundreds only as were grants 


ed by king E. 3. Paſch. 34 Car. 2. B. R. 2 Jo. 194. Cole v. Ireland. 


5 WV warrants, to ſhew cauſe why he executed the office of 
a bailift of the hundred of B. The defendant pleaded, that the hun- 
area, the orice of bailiff, and the hundred court, were ancient; and 
that the return of writs was an ancient liberts, and franchiſe; that E. 


Ch. 1. was ſciſed of the ſaid franchiſe in jure coronæ in fee, and 


granted the ſame to one North, habend. the ſaid hundred to him and 


bis heirs, which by ſeveral mejne aſſigunients came ta the defendant, 
and ſo juſiified to have reterna brevium. Upon demurrer it was ar- 
gued that this claim was not good; for it is a queſtion whether the 
hundred court can now be ſeparated from the county court; it hath 
been derivative from it formerly, when ſheriffs let their hundreds to 
farm, and thoſe farmers put in bailifis errant to the great oppreſſion 


of the people, which was the occaſion of thę ſtatute of E. 3. Where- 


by the hundreds were united to the counties, except ſuch as were 


granted in fee by that king, or his anceſtors, which was uſually done 


to abbots, whoſe poſſeſſions by the diſſolution of abbots were after- 
wards merged in the crown, and cannot be regranted ſince the 
ſtatute ; ſo neither has the defendant preſcribed to have this office; 

12 8 for 
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for the ſetting forth, that it is an ancient office 7 is nit a preſcription, 
but only a bare averment of its antiquity, but if he had, prefcribed hy 
could ot have done it by a que eſtate to have retarna Lrevium, be- 
cauſe they are matter of record, and fo judgment was given againſt 
the defendant. Paſch. 4 Jac. 2. B. R. 3 Mod. 199. the King v. 
Kingſmill. 

8. A hundred, when it is granted out to a ſubject exempt from 
the county with a hundred court, is. then a liberty, elſe it is 
not, but the ſheriff is to execute torits there; if he "Bb? a warrant 
in: iS his execution, unleſs he faith cui execcutio brevis pertinet. Per 
Hut Ch. J. Cumb. 403, Mich. 9 W. 3. B. R. Hicks v. Wood- 
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5ve Game 


| See Treſ- 
a4 F | : 
(A) Juſtiſication of Tref) paſs. pass (L) (. 
. 5 a)— War- 
| ren (I). 
1. Man my fzw his hawk or his hound in purſuit of the a man # 
game nts auler man's ground, being found in his own, flies tus fal- 
| | con in his 
own land 
at 4 19 5 nt, and he +; the pbeuſiirt in anther m „guad he mi follow his hawk, and take 
the pheatant, and is not to be pnmtfLm. , hat only for his er entry into the other man's ground; 
per Do. rid e. 2 Bull. 61. cites 12 1. $209; 

Br. Treſpaſs, pl. e. cites 36 FE. 3. 10. c. as a, per K ni; c, where the phe: aſant flies i ang- 
ther's wwarrery and be Kills lum there, ius COU and çarrslag him away 15 LOFTLOUS, You canaot 
juſtify your entry when your Pw #5 &, Fs Fletiſent in mus lund, and fo for hares and 
conies in the free! old ot nather. But „ the law permits und allows ſuch cntries 2s afore- 
ia, yet the law requires thit tuck ching ſhall be ore in an a1dinwry ant ui! manner. Brownl. 


- 


224. Paſch. 11 ſac. in ciſe of Geuſh v. Mynne. 


2. A man cannot juſtify the entry into another's land to fint der- Brownl. 
Mes and if he find a badger in his own land, and eartns in another 2245 C. 
man's, he cannot juſtify t the digging out the badger, becauſe he may 8 e Jo 
get . out by other means. 2 Bull. 02. Paſc a 11 Jac, B. R. Geuthv. 
Gedge v. Mimms. Maus. 

3 It is not lawful at commu law for any one to hunt for plea- The com- 
ſure or profit, but otherwiſe where it is for the good of the common mon law 


» warrants 
wealth ; per Doderidge J. 2 Bulſ. 61. Gedge v. Minne. Cine 


ſuch ravenous beaſts in another man's land, but it muſt be in an ordinary and uſual manacr. (VIZ. 
by hunting) Cro. J. 321. S. C. 


4. A man farted a fox in his own land, and his hounds purſued 
him into anither man's land; and it was held, that he may hunt 
and purſue him into any man's land, becauſe he is a noyſame crea- 
ture to the commonwealth ; ſaid to. be adjudged in the time of 
Popham Ch. J. Poph, 163. Paſch. 2 Car. B. R. in caſe of Millen 
v. Fandry. 

C 4 | 5. A 


dE hes " wm 8 22 * 


Dypothecation, 


5. A deer comes into my land, I drive her out with my dogs, 
and the dogs follow the deer into the park and kill her there, and the 
owner of the park kills the dogs, and juſtifiable. 3 Lev. 28. Mich. 
33 Car. 2. C. B. Barrington v. Turner. 


Carſh 332. 6. By flat. 5 M. & Ad. 23. if an inferior tradiſman ds hunt, &c, 
Koo. oy. the 1 Pe "the ſoil may bring treſpaſs, and ſhall recover his damages 


S. C. and, full coſts; though by a former ſtatute, he ſhould have no more 
24 212. Coſts than damages in that caſe. Per Rookby J. Cumb. 421. Hill. 
„ng W. 3. B. R. Bennet v. Talbois. | 

tretpats on | 

this ſtatute. It is ſufficient to lay in the declaration, that the plaintiff hunted, without conclude 
ing, c gramm fiat; for that ſhnuld come in evidence ; per Holt Ch, J. Carth. 393. Trin. 8 
See Game (A) - And it need not be laid, that 


7. A qual:fication to keep a gun or dig is ¶ to hunt in a man's 


own ground. Arg. Cumb. 420. Hill. 9 W. 3. B. R. Bennet v. 
Talbois. 1 


3291 () Property gained by Mitins. 


1. 1H a foreſter follnv a buck which is chaſed aut of the park or 
Fre, though he that hunts him kills him in his own ground, 


yet the foreſter or keeper may enter into his ground and retake the 
deer for the property and poſſeſſion which he hath in it by the pur- 


Juit. Arg. Godb. 123. cites 12 H. 8. 

Per Holt 2. If A. flarts a hare in my c{:/e, and kills her there, then it is 
Che . : my hare; but if A. hunts her into B. 's cloſe, and kills her there, 
Nod. 145. 3 » , 1 5 ws 2 PEP” 
in C. then it is the hunter's. 2 Salk. 556. Mich. g W. 3. B. R. in caſc 
5 Mod. 376. of Sutton v. Moody. | 

S. C. & P. 

cites 12 H. 8. 10. See Goth, 123. Art, per Powel J. 11 Mod. 75.— — Put 
if A. ſtarts a hare in þ:; ccun cieſ, and hunts her into B.'s and kills her there, yet the original pro- 
perty is ſtill in A. and the courſing is a centinuaace of the property; per Powell J. 11 IMod, 75, 


(A) Hyppothecation, 
By the ma- I. the common law, by which properties are to be tried, the 
— maſter of the ſhip could not impawn the ſhip ; for [he has] 


every con- 1 44 , : * 
ura of the no property either general or ſpecial ; nor is ſuch power given 
maſer im- to him by the conſtituting him maſter; but the defendant's coun- 
EE le! ſaid, that by the civil law, the maiter may in caſe of neceſſity, and 
tim; but wen he has no other means to provide neceſſarics for her. And 
otherwiſe Hobart J. held clearly, that the admiral law is, that ꝗ if the ſhip be 


by the com ; bs 8 : > de 
in danger : : are may be de- 
ene ger at ſca, or wants neceſſaries, ſo as the voyag y 


unlels it be fcated, the maſter in ſuch caſe of neceflity, may impawn for money, 


1 &c. to relicve ſuch extremities + by imploying the money % for he 
agi erd. Per id 


Pypothecation. 329 


is truſted with the ſhip and voyage, and ſo may reaſonably be thought our, x Sek. 
to have that power impliciily given him, rather than ſce the whole 34 Mich. 1 
| * 8 Annæ B. R. 
loſt, Hob. 115 12. Bridgman 8 cale. Juſtin v. 


Eallam. —Note allo, that Ten may hypothecate either ſhip or goods ; for he is in- 
truſted with both, and protents the traders as well as the owners of tie ſhip. Ibid. 

Molloy. 229. S. P. ——-t ; allo 2 35. ſays that in this c:te, the common law has thought 
the laws of Oleron reafonible. 1 50 though the money be not ſo imploy ed. See Inf. Noy. 


95. Scat borough v. Lyris, 


A. being in a ſhip on the ſea, B. who was in it, and was reputed Tat. 252, 
an agent and factor, borrows 1 o0/, of A. upon bottomage (tnat 2s boy 235: £ 
whet the money.15 p. ud on the keel of the ip; and the hip obliged 14 = 

the payment of it, and if it be not paid at che time, &c. that he 
has lends the money ihall have the ſhip) and it was 5 allowed to be 
a good and nece: flary amy 0M by all; and it was agreed, t nat if the 
aſter, factor, purſer, or he that is reputed owner of the ſhip, bor- 
rows money in ſuch a manner for the xece//ares of dib, that binds 
the owner of the nip, alchough the money be 2 nt fo employed, and the 
owner has his rengggaacaintt him that he o put in tl "uit. An 
it is not a good iR@iton to have a proh:bition, to lay that the 
property was not in him that took ſuch bottomage. Noy. 95. 
Scarborow v. Lyrius. | 

3. The maſter may freight out the veſſel, take in goods and paſ- [ 330 1 
ſengers, mend and furniſh h the ſhip, and to that end, if need be in a 5? con. 
it range COUNTY he m: Wy borrow money with * advice of bis mariner ſeat and ad. 
upon "ſome of the tackle, or ſell fome of the merchandize. Mol- vies of hi 


wins < 


fo 235 mariners is 
4? 5 Tx neceiſary 

witen he hypothecates the veſſel or fur. But when the ſhip is well engaged, ſhe is for ever 

" avliced, and the owner's are ee, e ther 18 5 l reuemption; though ſuch obligation mult be 

in foreign parts, where the calamity attending the ſhip is univerſal 3 and the maſter cannot, in 


en ode EET IMS 50 ' * „ 1 r ' I 2 

every Cale Of d e „ Impaven the vetlet or furniture... Treat, of Trade and Coinmerc „106. 
+ 1 72 Fell ny : 1 „ . 1 n 

Cites Leg. Oler- cap. 1. 12. XIalloy. 202. nd ino whoſe hands focver the iD may come, it 


will {till be li. b. e; and the ame ot gods; per Powell J. 6 Mod. 13. in cate of Trantor v. Shippin. 


4. A maſter, for any debt of his own, cannot impawn or hypothe- Hob. 12. in 
cate the ſhip, &c. Nor can he * l ex d:j>5/e of the fame without Bridgman's 


autnority or licence from the owner. | Ibis, mY 
9275 * tic mav 


in ſome caſes ſell the ſhip, as ia caſt of f.imine, Sc. ſenk. 165. pl. 16. Upon a queſtion referred 
to Ld. Ch. B. Hate, wh ether the matter of a a 0s » of a foreign Knigdom may, without the ow ners, 
f inevitable danger fell t e ſhip and tac eli, 1g hatcered and torn, and no probability of ſaving 
Ppecl of the tempiſi as f the barbasity.of the inhabitants, zul t:0k away whatever 


in cats £ 
ALY palts 48 well 191 197 
en the ſpore 3 and Ld. H. C's Onion Was in this cafe, the maſter could not din the 


2. 
pwuers ſell the ſhip. Sid. 453. Faſch, 22 Car. 2. Tremenhere v. Treſillian. 


TUAI ca 


5. Nor can the maſter on every cafe of neceſſity impawn the veſ- But in caſe 
ſc] or furniture; for if the be freighted, and he and the owners — 
are to join in the laying in proviſions tor the voyage, and he wants pwn the 
money, yet he cannot impawn tae veſſel or furniture any farther than hp, gs 


his own thare in her. Ibid, | | at land. 
f Comb. 125 


> % An 


Trin. 1 & 2 W. &M. B, R. in caſe of Corſet v. Huſle;, 


6. If the veſſel happens to be wrecit or caft away, and the ma- y,, .- ,, 
riners by their great pains and care recover fome of tbe ruins. and markers as 
lading, the maſter i in that caſc may pledge the lame, and diſtribute the vu 
pr duet thereof amongſt his dill relied mariners, in order to the Car- . e 

rying their re- 


4 
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330 | Identitate Nomints, 


* PR them to their own country. But if there be any canſilera- 
nal an &; part of the lading preſerved, he ought not to diſmiſs the mariners 
loſt ur till advice from the freighters. Ibid. 230, 


˖ 5 Ie V elle 1; 
anf the aſter by diſmiffing the mariners, without advice from the freighters, may be liable ta 


damages. Treat. of Trade, &c. 107. cites Leg. Oleron. cap. 3. 


1 7 If a veſſel be freighted at the merchant's own charge, and put 
eee to ſea, and ſhe enters into a harbour, and is there 2j. and 
Molloy the maſter delayed in his voyage, till he wants neceſſaries, he is not 
203. only to write home, but may pawn the ſhip or lading at his plca- 
ſure, rather than loſe the whole voyage; and if he cannot pawn the 
Tading, he may ſell ſo much as is neceflary. [bi d. | 
. 8. A hip was taken by an enemy, and, there being no hopes of re- 
| Fa&Ng, was ranfjomed by the maſter; and th zeſtion was, whether 
this was good or not, to charge the o &c.? The court 
21d, it ſeemed reaſonable, that the maſter Compounding for goods 
under theſe circumſtances, ſhould be fatished by the owners, &c, 
and it is fo in the caſe of pirate 5, 2 fortiort, 1 ſe of lawiul ene- 
mies. But the merits of the cauſe not Wh them, this point 
was not adjudged. 6 Mod. 13. Mich. 2 Ann, B. R. IJrantor v. 
| Watſon. | 
And where 9. The hypothecation of the ſhip by the maſter does nit render 
the libel in the otuners perſonally liable. 1 Salk. 35. Irin. 2 Anne, B. R. John- 


the o dmi- . : 
. ſon v. Shippin. 


gainſt the Tip and the party, the court ſaid they would fend a prohibition as to the Party, un leſs 

QUaATeRys :: 5 neceſſary to make him party tow ards condemnation of the fps And jon was 

dane. C Mud. 79. S. C. by name of Johnfon v ; Shepney. 

[ 331 Gf money le laid out in repairins a /2ip in the river Thames, 
1 or in ſitting ec rigging or apparel of her; this is no charge on 


* 


me : the ſhip, but reſort mult be for payment to the owner; and in caſa 
„uhr of a ſuit in the admiralty to con: {mn the ſhip for non- e 2 
„ promhibition will be granted, And it was fo decreed by the Maitcr 
of the Rolls, and ſeemed admitted by the counſcl on both fides. 2 


FLY £02 99 

ad the Wrms's Rep. 367. I rin. 1720. Watkinſon v. Bernardiſton. 

niater m- 5 KS, 
pls any perfor to do work on the ſhip, or to new rig or repair her, this, for nee Hin and incor ten 
ö VEL c 1 % 


is a lien on th ſhip, and in 1uch caſe the malter by the marine Jaw 18 alu 


Rt: * „* 
I — * all 3 =» 


petht cate the ſhip. Id. 


Jdentitate Nominis. 


(A) Lies. In what Caſes, How and when. 
3. 57 E. 3. 2: EN ACTS that if the lands, goods or chattles of 


any perſon outlawed for want 75 a good declaration 


of his fername ſpall happen & be feijed by any of 4 king's cfficers, he 
may 


of 


7 


he 
ay 


Identitate Mominis, In 


may have a writ of identitate nominis to diſcharge them, as hath been 
uſed in times paſt : and in ſuch caſe, the officer fhall take ſecurity with= 
out fee of the party ts anſwer 10 the king the value of the thing ſe ſeiſcd, 
if he caunot diſcharge them. And if the officer be attainted of doing 
otherwiſe, he ſhall pay double damages to the party grieved, and be aa 
grievoujly punijhed to the king. | 

2. An exigent iſſued againſt J. M. up? an indictment of felony, 
and on F. N. came and ſaid that he was of the ſame name, and prayed 
an addition to be put in the writ; & non allocatur ; for the pro- 
ceſs is upon an iadidtment which cannot be changed without the jus 
rors, and if he be grieved, he ſhall have identitate nominis. Br. 
Idempt. Nom. pl. 2. cites 9 H. 4. 3. | 

3. 9 H. 6. 4. enacts that a writ of identitate nominis ſhall be 
maintainable by cxz&Pors as wel! as by the teftator himſelf, if he 
were living. 

4. The writ de identitate nominis lies, where a man is ſued in a 
perſonal aclian, and upon the capias or exigent awarded another man 
<5 bearcth the eis arreſted by force of the writ, then he 
who is ſo arrefted Hall ſue forth this writ of identitate nominis; 
and this writ ihall be d:reczed ſometimes to the efcheater, if he or 
his goods be arreited by him, or unto the ſberiſ, if he be vexed 


or moleited by him. F. N. B. 267. (E). 


5. And ſo if a man be diſtrained by proceſs aut of the excheqrer 
f2 account, &c. for anther perſon who hath the ſam? name which 
he hatn, then he ſhall ſue that writ to tne barons of the exchequer 
and to the treaſurer. F. N. B. 268. (A). 

6. Note, that it was agreed by the court, that 2 man ſhall never 
have an identitate nomims where there are two of the fame name 
of baptiſm, but it always lies of ſurnames, D. 5. b. pl. 4. Mich. 26 
H. 8. Anon. | 

7. A bill was exhibited again? R. H. ſuperoifor of the laſt will 
of P. C. 21d one R. H. was ſerved with proceſs, who was no ſu- 
pervijor of the laid C.'s will, and alleged that the faid R. H. who 
was the ſuperviſor, was dead; the court ordered the defendant to 
put in his allegation upon oath by way of anſwer, and then defire 
judgment, whether he ſhail be compelled to anſwer the ſaid bill or [ 332 ] 
not; and therein pray his colts for his wrongful vexation, which 
ſhall be thereupon allowed to him. Cary's Rep. 87. cites 19 Eliz. 

Harriſon v. Haule. „ 

8. Execution iſſued out for damages recovered againſt the bailiff Cro. J. 623. 
of A. the name of J. S. of D. and there was J. S. the father and 8. © . 
J. S. the fon, and the father being dead the fon ſued this writ, and * . 
prayed to have a ſuper/:deas, and Warburton J. demanded of Coox, and 
Brownlow if he had any precedent to award a ſuperſedeas in ſuch — ſur- 
caſe, who anſwered no; wherefore he and Hutton J. being only — 
preſent, ſaid they would adviſe. Winch. 6. Paſch. 19 Jac, Earl of was againſt 


Northumberland v. Earl of Devon. J. S. the 
a ; x ; elder, and 
execution being ſued the ſherif had endeavoured to levy the damages, &c, upon the goods 


of J. S. the vounger, he ſued this writ to be diſcharged, and the writ was allowed, thi: 
after verdict, judrment, and execution awarded u—_——— ut. 45. S. C. by name of W1LsoxN v. 
STUBRS, and that upon the directing the writ of identitate nominis a ſuperſedeas was a- 
warded. But afterwards in proceeding upon the dentitate nominis, the quettion was, if tlie 
ſuperſedeas lies thereupon, it being only a ſurmiſe aud matter in fact, and lies more pro- 


periy, 
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332 Identitate Mominis, 


perly, and more freque at!y, r preventing an arreſt upm outlazyry, and af ter the party it takes 
won 552 Out awry, and is a 5 g not frequent in uſe, and is i nature. of an aud. qguer, and the 
Party , 2 all find ſurety #2 pay the . 7 fou, d that be bs n amthe 7 rſon; : nd tlie court in 
clined ſtrongly, that it is no ſuperſedeas, but much jn-the diſcretion of the court, cites Lib. 
Intrat. and 5 E 4. 36. 51 and 53.— Hob. 330. S. C. and though precegents (there cited) 
were produced, yet the court was of opinion that the writ in the principal caſe, aud the ſus 
perſedeas thereup on, was not warra:: ted, but that the defendant * S. the younger might Lare 
A e of falſe imp iſument; becauſe the defendant being named J. S. vit heut acll115 an, mall never 
be accounted the younger, but always the elder «> the two of chat name; but to avoid du- 
plicity of ſuits it was ordered that the Plain tiff in ths former action ſhould appear to the 
Ti. fa. in the identicate nominis, and p! 2ad, and go to tri 5 and it the defendant in the former ac- 
tion was found to be the ſame perſon, then the money remaining with the ſheriff to be delivered to 
the now defendant , or if aeg FIG then to the now plant! it. Hoh. 330. Willſon v. Stubbs. 
The court took a great diff between the caſes of / 25805 wry and the principal caſe, which 
was upon a writ of id deliverance beins on'y at the plointiff's ſait and not at the Hing as in every out- 
lawry the king is in tereſted ard of which princi; pal c aſe no ado was or could be ſhewed. 


Idid. 331. 8. C. and cites L. 5 E. 4. 84. 


(B) Necefjary. Or where he may be relieved by 


Plea. 


Br. Addi- T wasin a manner agreed, that ade is brought 
tion, pl. 21. azain/t 7. S. and ar: ther sf the ſame name cones before . 


cites S. C. Jatory, and proceſs determined, ready to anſwer, and the plaintiff ays 


that he is not the ſame perſon; there proceſs s ſpall go again the de- 
feraant wit? addition, for ſafeguard ol him who appears 3 but it he 
comes after 9utlawry, or proce fs determined, there is no other re- 
medy but an identitate nominis. Br. Idempt. Nom. pl. 3. cites 14 
H. 4.27. 
2. Note, that where there arc thrce of the name 17 . Jeoman in 
D. capias illues againſt one, and the eri arreſts another of them, 
he has no remedy but by writ of identitate naminis. Br. Idempt. 
Nom. pl. 6. cites long 5 E. 4. 51. ; 
» 3. In writ of deliuue againſt J. C. fo and heir a of 7. C. one J. 
C. is outlawed, who in truth is the jon of I. C. and is taken by ca- 
pias utlag. be fall jay by plea upon the capias, that he is the e 7 of IV. 
C and not the n Ui J. C. and ſhall not be put to his identitate no- 
minis; per Littleton Arg. and Danby concetlit. Br. Idempt. 
** pl. 9. Cites 10 E. 4. 12. 
Se in præ- In delt, the defendant pleaded outlawry in the plaintiff” by 
cipe quod = F. S. of S. gentleman, the plaintiſf ſaid that there is a F. S. 


2 : of S. the ales, and J. S. of S. the younger in the fame county, and 
tres r E. the elder was outlawed, aud he is the younger, and demanded judg- 
& 5+ ment if he ſhall not be anſwered, and it was held no plea con- 


trary to this matter of record, and he was put to his identitate nomi- 
nis, becauſe the plea was but dilatory, otherwiſe it ſhould have been 
if he had pleaded it in bar; note the . Br. Idempt. Nom. 
pl. 7. cites 21 E. * 15. 


(C) Where 


„ 


Identitate Nominis. 


(C) Where Plaintiff may ſbew the Diverſity of 


Names. 


1. WII RE euigent iſſues againſt J. W. and another of the 
fame name appears, the "plain tiff may ſhew the diverſity of 
names, and ſhall have an exigent de novo. Br. idempt. Nom. pl. 4. 


Cite 1 K. 3-36. 


(b) Proceedings and Pleadings. 


1. FJ EBT again; H. of C. and one came of the name, and 

prayed that the plaintiff count againſt him, and the attorney 
faid that he who appeared was another of the ſame name, and was 
J. H. the elder, he who was imple aled by this writ was F. H. 


the younger, and appeared /« id that he was the younger, to 


which the attorney faid that he who was impl: aded was J. H. f 


South C. and he who appeared was F. H. of North C. and becauſe 
(South) was not in the writ therefore it was awarded that the plain- 
tiff ſhould take nothing by his writ. Br. Idempt. Nom. pl. 10. cites 
39 E. 3. 5. 

E Dur by J. S. the defendant pleaded ontlawry againſt him, 
judgment if he ſhall be anſwered ; the plaintyf fhall 2 Jay that 
he is another perſon of the ſame name, but fhall be Pult ts identitate 
nominis; but he may ſay that he who is outlawed is J. S. of S. 
as appears in the record, and the plaintiff is J. S. of D. and was 
there dwelling at the time of the ſuit taken, in which the out- 
lawry is had, "and not at S. at the time of the ſuit aforefaid, nor 
ever after; but he ſhall not ſay that there is no ſuch vill as S. 
but is put to his writ of error. Br. Idempt. Nom. pl. 5. cites 21 
H. 7. 1 | 

2 2 — by the name of J. S. of Dale was bound in a recogni- 
zance in C. B. and comes another by proceſs bearing the ſame name, 
and ſays that he was reſiant at Sale, and never at Dale abſque hoc, 
that he was party to the recognizance; the court held clearly that 
he might chooſe to take his traverſe abſque hoc, that he was the 
ſame perſon that was bound, or abſque hoc, that he was party, 
&c. Kelw. 89. pl. 10. H. 22. H. 7. 

4. Memorandum, That the ancient precedents in I. 4. time 
are, that a man ſhall not have * ci. fa. on a writ of identitate 
nominis, but the opinion of all the juſtices at this day is, that he 
ought to have (ci. fa. the party, &c. Kelw. 89. pl. 11. 
H. H, 7. 


(A) Jew. 
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(A) Jew. 


1. 51 H. 2. (CALLED the ſtatute of the pillory, directs, 
Hat. 6. / 1. — among other things, that the jury therein men- 
tioned ſhall inguire if any buy fleſh of Fews and then ſell it to Chriſ- 
rns. 

2. 9 E. 1. A Jew had his trial per medietatem linguæ, viz. Tude- 
orum, and they were /worn on the five books of Moſes held in 


their arms (braches) and by the name of the God of Ijracl wha is 


merciful, D. 144. pl. 59. Marg. cites ꝙ E, 1. 
3. 13 E. 1. flat. 3. cap. 1. called the fate of merchants is di- 
| refed to extend to all except Jews. 5 

[ 334 ] 4. A Jew born in England purchaſed land, and married a Fewseſs ; 

he is converted to chriſtianity, bt fhe is not converted; the ſhall 
P. Co. | - f 5 5 rs 
Litt. 31. b. not have dower, Jenk. 3. Marg. Cites it as time of E. 1. & 
32. and Parliam. Roll. Rot. 1. | 
fays, the l 2 
reaſon given in the record is this, quia vero contra juſtitiam eſt, quad ipſa dotem petat vel ha- 
beat de tenemento quod fuit viii ſul ex quo in converſione ſua nuluit cum eo adhærere & cum eo 
converti. | 


® This ga- 5. Jews are excepted in the ſlatute of Aelen Burne!, from having 
we 1s 11 any benefit; per Hutton J. Winch. 84. 


E. 1. 1. but | 
ſays nothing of Jews. But fee ſup. pl. 3. 
2 Show. 6. The marrying a Jeu, either by a chriſtian man, or a chriſ- 


307. Arg. tian woman was anciently reckoned felony, and the party offending: 
to be burnt alive. 3 Inſt. 89.——and cites Fleta, lib. 1. cap. 35. 
that ſuch as contract with Jews or Jeweſles in terra viui confodi- 
antur, Sc. Ibid. | 

7. A plaintiff had leave given by the court to alter the viſne 
from London to Middleſex, becauſe all the fittings in London were 
on a Saturday, and his witneſs was a Jew and would not appear that 
day. 2 Mod. 271. Mich. 29 Car. 2. C. B. in caſe of Barker v. 
Warren. | BD 

8. A Jew brought an adtien and the defendant pleaded that the 
plaintiff is a Few, and that all Jews are perpetual enemies regis & 
religions, judgment ſi actio. But per Cur. a Jew may recover as 
well as a villein and the plea is but in difability ſo long as the 
king ſhall prohibit them to trade, and judgment for the plaintiff, 
L. P. R. 4. cites Mich. 36 Car. 2. B. R. 

9. A Jew was ordered to fwear his anſiber upon the Pentateuch, 
and that the plaintiff's clerk ſhould be preſent to ſee him ſworn, 
Mich. 1684. Vern. R. 263. Anon. 

10. The Jews are here by an implied licence, but on a procla- 
mation of baniſhment it is like a determination of letters of ſafe 
conduct to an alien enemy, that was here by virtue of ſuch letters 
before, &c. Arg. 2 Show. 371. in calc of the Eaſt India Company 


v. Sands, 
11. 1 Ann. 
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Imparlante. 
11. 1 Ain. flat. 1. cap. 30. IF any Fewiſh parent, in order to the 


tow ſuch child a fitting maintenance, ſuitable to the ability of ſuch pa- 
rent, and ths age and education of ſuch child ; upon complaint, it ſhall 
be lawful for the Lord Chanceilor to make fuch order for the mainte- 
nance of juch proteſtant child, as he ſhall think fit. 

12. A few's daughter turned protęſtant; the Few died leaving ſe- 
wveral legacies in charities and his perſonal eſtate to his executor but 


nothing to his daughter ; ſhe petitioned the Lord C. Parker for a 


maintenance upon the ſtatute of Q. Anne; it was objected that ſhe 
was 45 years old, and fo the care of her education over. 2dly, That 
ſhe is married, and not now to be called a child, but to be provided 
for by her huſband. Zdly, That the parent is dead, and fo cannot be 
ſaid to have refuſed, aMPtherefore the power given by the act at an 
end. But Ld. C. Parker ſaid, that he inclined ſtrongly to think this 
caſ2 to be within the act for ſeveral reaſons there mentioned by him, 
and that poſ ly the charities given by the will may be under ſome 
fecret irujl for the eßbould turn Few, and therefore directed 
that the maſter inquire into it. Wms's Rep. 524. Hill. 1718. 
Vincent v. Farnandez. | 

13. 10 Geo. I. c. 4. Whenever any Jew fhail preſent himſelf to 
take the oath of abjuration, in purſuance of this att the words (upon 
the true faith of a Chriſtian) a be omitted out of the faid oath, in 
adiminiſteriug it to ſuch perſons, and the taking the jaid oath by per- 
fons profefjing the Fetviſb religion, without the ſaid word, in ike manner 
as Fews are admitted to give evidence in courts of juſtice, ſball be deem 
ed a ſufficient taking of the abjuration-cath, 


Imparlance. 


(A) * Imparlance. And wha? ſhall be ſaid to be 
ſuch, and zu what Caſes, and at what Time it may 


be. 


I. TH E defendant may imparl if the plaintiff amend his declara- 
tion; otherwiſe it he acccepts of coſts, for by ſuch amend- 


ment it ſhall be accounted as a new declaration, but it the defen- 


dant accepts of coſts for ſuch amendment, it is intended that he is 
ſatisfied for what he is prejudiced by the amendment, and therefore 
it is reaſon he ſhould plead to the declaration ſo amended and not 
imparl. 2 L. P. R. 34, 35. cites Mich. 22 Car. B. R. 


compelling his proteſtunt child to change his religion, ſhall refuſe tadal- 


NM ant of 
an 1mpat- 
lance if 
prayd is 
error ; fecus 
if nut pray- 
ed. Camb. 
13. Hill. x 
& 2 Jac. 

2. B. Ro 
Cooke v. 
Williams, 
Ait if the 
Plaintiff? 
£77125 the de- 


fon 72 


-* 
i. 19 


impart ince aul hi necd not, this is not erroneous, or any ways prejudicial to the defendant. G. Hiſt, 


et C. B. 128. 
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_ Imparlance. 


2. If the plaintiff declares, but proceeds no farther Pr 3 terme, 
defendant may imparl. 2 L. P. R. 35. cites Hill. 23 Car. 

3. If the cauſe have proceeded to iſſue and defendant amends his 
$8, he ſhall pay the plaintiff colts; but the court will not grant an 
imparlance; per Roll. Ch. J. i655. For after i//we joined, and warn- 
ing giver fer a trial upon that iſſue, it is too late to imparl. 2 L. 
„ 

4. Ine court would not grant the defendant an imnarlance, 
though he was ſued upon a bond of 28 years old, and could not ſee 
the bond; but bid him pray oyer of it, and plead; for the antiquity 
of the bond is no cauſe of imparlance. 2. L. P. R. 35, 36. Paſch. 
1656. Johnſon's cale. | 

Put in B. 5. Where the plaintiff ſues out a ſpecial original, the defendant 
R. when fhall not imparl, but muſt plead as toon age rules are out; be- 


E ef cauſe, where the writ is general, the cauſe of action appears in the 
by at, declaration, Which the law allows the defendant convenient time 


in by tatitat, ; 
be knows to conſider of, 2nd adviſe upon ; but when the defendant is taken 


1 upon a ſpecial capias, there the declaration 2 
* — 41142 . ES o * 

parlance, itſelf; and the defendant ſees what the cauſe or action is, and may 
what the take a Copy of it, and prepare his anſwer ready againit the term by 


Plaintiff the times that the rules are out. 2 L. P. R. 36. 


declar es | 
for ; and as he had no fight of the bill before-hand, he had time allowed him to plead any plea in 


abatement, which is called ſpecial imparlance. G. Hiſt. of C. 147. 


6. * Imparlance 1s only to enable the party the better to inform 
efence. 2 Show. 310. 


® It is, 
when one himſelf of the cauſe or action, in order to his 
ia 235 Car. 2. B. R. Anon. 


to the ac- | x 
tion of another, he defireth ſome time to adviſe what he ſhall anſwer ; and it is nothing but a 


eontinuance. of the canſe, until another day, LF. R. 34.— G. Hiſt. of C B. 35. ſays, that 
this libertas interloquendi ſeemis to ariſe trom a notion of religion, mentioned in 5 St, Matt. 25, 
Arree eric adverſary Zi 2.4 thou art in the way with vim. 


7. A ſecend imfarlance was moved for in a quo warrants, and 
ſaid to have been granted, in the caſe of the CITY or Loxpox, 
but the court denied it; for Aſtry ſaid, that by the courle of the 
court, they were to have but the common imparlance. And the 
court ſaid, that being ex gratia, they may grant or deny it as they 
pleaſe. Comb. 12. Hill. 1 & 2 Jac. 2. Anon. 

[ 226 ] 8. One pleaded a foreign plca after impariance, which could not 
29 be; but it was objected, not to be after imparlance, becauſe there 
was no entry of defendit vim & injuriam; but per Cur. that is not 
neceſſary ts an imparlance. 12 Mod. 307. Mich. 11 W. 3. Lenox 
v. Boddington. | | 
. Imparlances are allowed in general actions of treſpaſs, but not 
in a ſpecial clauſum fregit. 3 Salk. 186. Hill. 9 Will. 3. Ellis v. 
Thomas. | 
10. No imparlance is allowed in an homine replegianda, or in 


2 Show. e repiegiane 
aſſiſe, unleſs upon good cauſe ſhewn. Becaule it is ſeſtinum re- 


244- Arg. 


(contra in medium. 3 Salk, 186. Anon. 


C2 of 


T arb<t v. Daſhgnee. 


(B) Imparlance. 


tioned in the writ 


hs. 


— — 


7 
* 
5 


ce. 
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(B) Imparlance. The ſeveral Sorts, and how 
granted. 


1. AFTE R the declaration, and before the defendant can be # Sgecial, 
compelled to plead, many times there is an imparlance z 8 where 
which 7s a longer and further day given by the court, and uſually this or the 
.- like clauſe 
till the firſi day of the next term upon a petition made by the tenant is inſerted, 
or defendant, whereby he craveth reſpite. And this ſeemeth to be # (Huis an- 
ſpecial or + general. Reg. Plac. 54, 55. . _ e 
7 . is conſt. 


ad juriſdictionem curiæ quam ad br v & narrationem.) Reg. Plac. 55. 


quently, where ſthat or Yo. clauſe is not contained. Reg. Plac. 5 5.- But is only by the 
! 


words petit licentiam inter (0gu7iti. G. Hiſt. of C. B. 147. Where the imparlance is general, 
t th parties ought always to attend the court, and are demandable at the pleaſure of the court. It is 
6/heravifſe where the imparlance is % a certain day: for in this cafe, the parties are not demandable 
till the day, Jenk. 81. pl. 58.— G. Hiſt, of C. B. 147. divides imparlance in the like 
manner into general azd {p.ciat; and afterwards in pag. 170. he likewiſe mentious a general-ſpecial 
imparlance. . See (C — ; 


2. Special imparlance ſhould not be allowed without the * leave G. Hit. of 
of the court and conſent of the parties. 12 Mod. 102. Mich, 8 W. 3. C. B. 148. 


in caſe Duncomb v. Church. obs 


court is to judge whether it be neceſſary to plead ſuch a plea as requires longer time to conſider of 
than ordinary; and ſheu ld it be otherwiſe the defendant might, upon fuch pretences, delay the 
Plaintiff without cauſe. L. P. R. 37. cites Hill. 22 Car. 1. B. R. 


3. One came to the prothonotary for an imparlance generally, 
and having got it entered thus, ſalvis ſibi omnibus exceptionibus & 
advantagiis tam ad juriſdictionem Cur, quam, &c. and after would 


_ plead to the juriſdiction of the Court. And per Powell J. there are 


two forts of imparlances, the one general, after which one cannot 
plead in abatement at all; the other /pec:a/ with aſalvis ſibi omnibus ex- 
ceptionibus tam ad breve quam ad narr. after which one may plead 
in abatement of the writ and count; and this fort of ſpecial impar- 
lance may be granted by the prothanctary. There is another fort 
of an imparlance more ſpecial with a ſalvis ſibi omnions exceptionibus 
& advantagiis quibuſcungue, which cannot be granted without leave 
of the court, and is diſcretionary ; and after which, on: may plead 
to the juriſdiction of the court. And reſpond. outer was award- 


ed, and it was ordered to be entered, for reaſon on the roll ſpeci- 
ally, that it was obtained without leave of court, 12 Mod. 529. 


Trin. 13 W. 3. Anon. in C. B. 


(C) What may be pleaded after Imparlance. 3371 


See Foreign 


imparlance, that he was of F. extra S. and not of V. in S. in 


1. 7 N writ brought again/? F. N. of F. in S. he ſhall net ſay _ Plea. (C.) 


proper perſon, nor by attorney; for it is contrary to the record. Br. 


Brief, pl. 415. cites 32 H. 6. 28, 29. 


2. In debt againſt J. M. executor of ſuch a one, and he imparles, 


he hall * not ſay after, that he is adminiſtrator and net executor, to the 
D d 


VOI. XIV. f i 


Br. Eſtop- 
pel, pl. 244 
cites S. C. 


337 AQAmparlance. 


rer urit, but he ſhall ſay ne unques executor, ne unques adminiſtered 


l! is ouly 2 - . ; 

i Aas executor in barr. Br. Brief, pl. 36. cites 35 H. 6. 30. 

; ent ard ſo not pleadable after general impariance, and theretore gave judgment for the 
: plamzaff. 2 Lev. 190. Paſch 29 Car. 2 B. R. Granwell v. Sibley=——— And fays, that the like 


judgment was at the ſame time between Howly v. Sibly. 


1 * * 
SN a th oe a by "RN 


' Br. Eftop- 3. Ss in delt againſt 75 N. ſen and heir of W. X. he Shall not 
[! pe C ſay after imparlance that be is not heir. Br. ibid. 
=. Br. Eftop- . Axd in precipe brought by one as heir, the tenant after impar- 
j 1 p< pl 24 lance fball net alledge baftardy to the writ ; contrary in bar. Br. 
: | Br. Vari. F. Debt upon obligation, the defendant imparled he ſhall not have 
3 anc*,P1.97- eyer of the obligation, nor condition at the next day, by reaſon of 
s ce S. C. - a : 
1 the imparlance, wherefore the defendant policy, alleged vari- 
1 ance, ſcilicet, that the ebligation was yeoman, and the writ maltman, 
| and well; for the obligation remains always in court, and therefore 
* he may plead variance after imparlance, and in another term; 
= contra of teſtament this ſhall be but once and by this means 
; 1 the plaintiff ſhewed the obligation again, and then the defendant 
= faw it, and pleaded the condition performed, which cannot be with- | 
=_ out ſeeing it, and ſo policy to ſee it. Br, Oyer de Records, pl. 16. | 
# Cites 38 H. 6. 2. | : 
if 6. In replevin again/? A. B. and C. who imparled; and at the 
* day A. ard B. ſaid, that there was no ſuch C. in rerum natura, 9 
# judgment of the writ; & non allocatur; for it is after imparlance, [ 
ÞH | contrary before imparlance; quod nota. Br. Brief, pl. 464. cites 7 
4 H. 7. 17. | | | | 1 
„ 7. In præcipe quod reddat, of the mancr of D. in D. the tenant at 
1 imparled; and after, at another day, came and pleaded, that no fuch 4 
4 vill as D. within the fame county. And the opinion of the court ce 
1 Wess, that he ſhall have the plea; for it goes in bar, as here; contra, tic 
1 if he was named J. S. of D. and imparles, he ſhall not ſay to the | ” 
= writ after, that no ſuch vill as D. &. Br. Miſnoſmer, pl. 57. [4 
14 cites 13 l. 7. 17. 1 
1 8. If a man be impleaded in debt upon an obligation, and the de- rags 
4 Fendant inparles, and do's not pray that the condition be entered 7 th 
i record, yet, in another term, or at another day, the detendant may in 
plead this well; per all the juſtices; quod nota. Br. Barre, pl. 54. e 
7 Cites 21 H. 7. 39. Le: bles 
a 1 In tref- 9. After a general imparlance, one may plead jointenancy, non- and 
4 ee = = tenure, Over-dale and Nether-dale, and the like, whereof he is not Du. 
ame of the 5 as I | ſaab 
'q pla atiff in eſtopped by his appearance, as is the book of 9 Ed. 4. 36. But f and 
1 the procels miſnomer and the like, after a general appearance, and imparlance, ſued 
5 - > he {hall be concluded of, as are the books; and therefore the way in | 
| — that caſe is to appear in this manner, viz. J. S. qui implacitatur per EY. 
Matton, to nomen F. D. comperuit & habet diem, vel petit licentiam interloquendt, mijte 
| * vel petit viſum, ſaluis ſibi omnibus aduantagiis, Ic. Heath's Max. 20. " 
C uaparie®, he ſpall mi have any advontage of the variance after by reaſon of the imparlance. Br. Vari- ; 
| i ance, pl. 37. Cites 38 E 3. t, 2— Er. Continvance, pl. 19. Cites 8. C. — , in det by executor h ed 7; 
whe henne ti hament as he ought, the d:fendart made defence and imparted, he (11 not ſ iy in another fred 
tir im that there it a variance, ſcilicet, that the plaintiff in the tamen is named F. C. chaplain of the licen 


eburch of A yours; Us C. and in the 2 he is gamed F. Gs chaplain ® cnuly; for the plaintiff ſhall > of th 
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* compelled to /ſhew the teflament, but once ; ſo of deed of remainder in formedon ; contrary of an obliga- 
tion; for this ſhall remain always in court, and then it is apparent. Br. Variance, pl. 44. cites 
19 H. 6. 7.- * Orig. (tuum.) _— ; 

After imparlance by attorney, to the name of J. prior of S.. Peter, he nor his maſter ſhall not. 
ſay, after, that he is of St. Peter and Paul; for this does not ſtand with, &c. tor all is parcel of his 
name; cntra of Over D. and Nether D. for this is addition ard n2 parcel of his name, and ſo attorney 
may plead that aft.r which ſtands with, &. but not that which is contrary. Er. Attorney, pl. 12. 

cites 35 H. 6. 5. Br. Miſnomer, pl. cites S. C. 


10. That the demandant is an alien, may be pleaded in bar after 
imparlance, as well as to the writ beſore imparlance. Jenk. 130. 
pl. 64. 


11. f Outlawry, excommunication, jeintenancy, miſnoſmer, or non- + 8. p. Bue 


tenure cannot be pleaded after imparlance, to the perſon or the writ. after im- 


Jenk. 139. pl. 64. c 13 H. 7. 18. | parlance, 


OULL UT? 

may be pleatied in bar. Br. Brief, pl. 36. cites 35 H. 6. 36. Br. Eſtoppel, pl. 2 4. x 8. 
Cin——] cet upon an obligation, ot/g wry may be pleaded in the plaintiff ® per ſonal ation 
after imparlance becauſe this goes in bar; for debt hy obligation is forfeited to the king by out- 
lan ry in the + obligee, contrary of debt upon 2 contract or treſpaſs; t outlawry i d;ſ:bility of 
the p-r/on ought to „„ be fore imparlance. Br. Nonability, pl. 36. cites 16 E. 4. 4— 
* iin debt or g20ds Carre 'Y; for the debt and goods belong to the King, and not tothe plaintiff 
why ſnes : it is ot / erwwiſc in ts *ip if of battery, and clauſo frafts ; for uncertain damages only are tobe 
recovered, and perhaps they will not be recovered. Jenk. 130. pl. 64. — Orig. (obligation) 

After imparlance, the defendant pltezdud case), in the plaintiff, and it was agreed by 
the whole court, to be no plea. 2 Roll. R. 59. Hill. 16 Jac. B. R. Baron v. Haynes, . 


12. A clerk of the hamper, who is making bis account in the exche- In debt the 
guer is ſued there by A. a judge; the defendant imparles; this im- cefencant 


age» - imparled to 
parlance ſhall deprive, in this ſuit, the clerk of the hamper of his ther 


privilege as an officer in the court of chancery; but if he had not term, /./- 
imparled he ſhould have had his privilege, becaule he was attending his vis omnibus 
account; for he ought to perfect his account. Jenk. 131. pl. 67. % . 


bus & excepe 
tivi, omnimodis tam ad breve quam ad narration: ms and at the day he caſt ſuperſedeas of the chan- 
cery of the privilege; ſed non allocatur, by reaſon of the imparlance, which affirmed the juriſdic- 
tion of the court; quod nota by award. Br. Privilege, pl. 15. cites 22 H. 6. 7. G. Hiſt. C. 


P. cites 8. C. but is mitprinted, viz. 71 for 7. but ſays, that the true reaſon of that reſolution 


ſecms to be, that by this imparlance he has coafined himſelf to take advantage only of the defeat 
[defect] in the writ and count; but had he obtained from the court a general-ſpecial imparlance, 
Viz. i anmibus & onmnmdis adyontagits & exceptionibus, he might then have pleaded his privilege ; 
for that is not to ouſt the court of their juriſdiction, but is a privilege which each court allows 
to the officers of the other to be ſued in their own court only, and the modern authorities are ee, 
that priviuege may be pleadrd after a gereral-/pectul inpuriance. But this privilege is reſtrained to „fett 
in their ew: right, and not as executors, &c. and where an officer of one court ſues an officer of another 
court, the defendant ſhall not plead his privilege, G. Hiſt. of C. B. 170, 171. and as to the firſt 
of the two laſt points cites Hob. 177. Gacts's CAS, and as to the laſt point, 2 Mod. 293. Ham- 
bleton v. Scroggs.— * T his laſt caſe is miſorinted, 293. and ſhould be 290. but not acjudied, 
and was Patch. 30 Car. 2. C. B.—and the ſame point. 2 Lev. 129. Hill. 26 and 27 Car. 2. B. R. 
Dt akits v. SCRoGGsS, ſergeant at law, where the court held, that he, as fergeant at lau, was 
ſuable in any court at Weſtminſter. — o 1a Caſe ot an attorney of C. B. who was executors, 
and fued as ſuch in B. R. 1 Salk. 2. pl. 4. Mich. 1: W. 2. Newton v. Rowland. So Where 
ſued as adminſtrator. 1 Salk, 7. Hill. 4 Anne, B. R. Lawrence v. Martin. 


13. In a ſuit againſt an executor, if he pleads that he had admi- 


niſtered, and traverſes the executorſip, it is ill; heing only in abate- 


ment, and not pleadable after a general impaijance. 2. L. P. R. 35. 
14. Debt on bond of 100 l. after imparlance, the detendant plead- 
ed to the juriſdiction, that none of tlie privy chauber ought to be 


ſued in any other court, at the ſuit of any perſon, without ipecial 


licence of the lord chamberlain of the hut hold, and rhat be ig ou 


of the privy chamber, The plaintiff de.uuced, and a reſponicas 
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2381 QZnmparlance. 


ouſter awarded; for ſuch plea cannot be pleaded after imparlance, 
and the plea itelf is ill; and the court ſeemed to be offended with 
the ſaid plea, Raym. 34 Mich. 13 Car. 2. B. R. Barrington v. 
Venables, | | 


[ 239 ] 15. If a defendant pleads t9 the juriſcliction of the court, he muſt 


3 do it inſtanter on his appearance; for if he imparls, he orons the ju- 
b. Marg. pl. viſdiclian of the court by craving leave of the court for time to 
27. contra. plead in; and the court jail never be og of its juriſdiction after 
-- "erg inipariance unleſs it be the plea of ® arc:ont demeſue, which may be 
den awd nee Pleaded after impariance, becauſe the lord might reverſe his judgment 


72 ede, by writ of diſceit, and it goes in bar of the action itſelt, (viz.) in 


court. G. Hiſt. C. B. 148. 


caſe of 
Marſhall v. Atlen——and Clerk v. Himpton. 
viſare vult. Marchall's caſe. | 


Un!-fs the 16. If the defendant in a plea of land would have over of the deed 


. he muſt demand it before imparlance; for by imparling, he under- 


parlance, as takes to defend the land mentioned in the x” 1 
if a man be would be abſurd in him to defend what he does not know. G. 


t commun 
iſt. C. B. 148 
cated after H ” C B 14 5 ; 
the ten in ch imparlance was allowed, ſuch excommunication may be pleaded after impaitance, 


G. Hiſt. C. B. 149. NY 


Cro. C. ch. 1 Car. C B. Curia ad- 


＋ 29. 17. All pleas in abatement, (unleſs to the juriſclictian and privi- 
= may be pleaded after ſpecial imparlunce; but priviiege can be 
ſeem to be only pleaded after a general imparlance; becauſe it is neither an 


evenly, objettion to the writ, vill, ar count. G. Hiſt. C. B. 149. 
and that 


privilege cannot be pleaded after imparlance ; it is not ſaid in either of the cafes, that it was a ſſe- 


cial or general imparlance, and the lateſt r- ſolution, (viz.) Hardrefs and Lutwich are exprefs in 
point, that it may be-pleaded after a /piiial imp. rlancs; for it does not ouſt them of thow juice 
tion but is 2 privilege which each court allows the officers of another, to be ſued in their own 
court. G. Hitt. C. B. 149 It has been held by ſome of the books, that this may n, be 
pleaded after imparlance; c, by imparting he affirms the jus i dict iam of the court, wich oy 1149 
iin be wauld auff. G. Hiſt. C. B. 169. But in all theſe caſes, (except 22 H. 6. 71.) 15 
not ſaid, whether it was a ſpecial or general impar lance: and af a Ea tp It 1% certain 
it cunnat be pleaded; fur the defendant then muſt plead in chief. G. Hiſt, C. B. 18. | 
® 8. P. But the practice has been only to n it a reſpondeas ouſter; per Hol! Ci. ] 12 Mod. 40. 
Anon. 15 toe jr iſclictien of the court, though it has beet: other wite 


A [preial por lance adm 
uſed. Ibid. 7 See pl. 12. in the notes. 


18. In indebitatus aſſumpſit tender was pleaded after imparkince, 
and held to be ill. Lutw. 238, 239. Morris v. Coles. | 
19. The queſtion was, whether faut temps priſi was a good plea 
after a general imparlance? it was objected, that the defendant 


after imparlance ſhould not plead any thing contrary to the matter 


in the declaration, to which he iinparled, as baſtardy to an action 
brought by an heir, &c. But the court was of opinion, that the 


* G. Hiſt. 3 was not good; for petit licentiam interloquendi is no more in 


C. B. 148. ngliſh than for the defendant to ſay, / will take time and reſolve 
what to do, which is * contrary to the being always ready. 2 Mod. 
62. Mich. 27 Car. 2. C. B. Anon. 

The re- 20. Sci. fa. teſted 12 Feb. by an adminiſtrator againſt the de- 
porter ſays, fendant as tertenant, who imparled generally, and after demanded 


ee Der of the letters of adminiſtration, which bort date 20 March follow- 


— ing ; 


s count, and it 


wa oo _ 


7. 


IS Ii 
the 

tern 
R. 
and i 
plaint 


pear, 
and « 


preſer 
fault ! 


mm bai! 


2. 
Matte 
tion, 
wiſe 


cites 


the de C0 
taining 


cedents of ſuch pleas in Raft, Ent. 


| Cites 


Imparlance. 


ing; the defendant pleaded this in abatement; the plaintiff demurred, 


becauſe he cannot plead in abatement after a general imparlance. 


But per Cur, it appearing now upon the record, that the plaintiff 


brought his action before he had cauſe of action, they ought ex 
officio to abate the writ, and ſo they did; though he could not have ſci. 
fa. telted after 12 Feb. till Eaſter Ferm in B. R. notwithſtand- 
ing, in truth, it might be fucd out, after the adminiſtration granted 
in the vacation, otherwiſe where the ſuit is by original out of chan- 


cery, where the court is always open, 2 Lev. 197. Trin 29 Car. 2. 
Harker v, Moreland. 


339 


this judg- 
ment. For 
it does not 
rightly ap- 
pear upon 
the record, 
when the 
adminiſtra- 
tion bore 
teſte, it 
coming in 
after gene- 


ral impar- 
lance. 


Quere tamen, for the oyer may be after general imparlance. Ibid, 


21. On a plea to the juriſdiction on ſpecial privileges it is uſual 
to grant a ſpecial imp nc as in the common caſe of canuſance, 
&c. for Oxford, &c. but they cannot imparl generally, Cumb. 68. 
Trin. 3 Jac. 2. B. R. Anon. i” 


chancellor of Cambri;e to claim conuſance. 10 Mod. 125. B. R. Cambridge Univerſity's caſes 


22. Whether recu/ancy may be pleaded in diſability of the perſon 
of the plaintiff after an imparlance? fee 8 Mod, 43. Paſch. 7 Geo. 
CoLvin v. FLETCHER debated. And afterwards this being a plea 
in abatement, judgment was given for the plaintiff niſi; and at the 
day it was urged to ſet aſide the rule, that they were ſeveral pre- 
But per Cur.*if they are, it 
muſt be of pleas pleaded after the laſt continuance ; and afterwards 
the rule was made abſolute. 8 Mod. 351. Paſch. 11 Geo. Col- 
vin v. Fletcher, | 


(D) To what Time Imparlance may be. 


1 W HE N a declaration upon a cepi corpus is delivered againſt 

the defendant in Hillary or Trinity Ternf@vherein the writ 
is returnable, (if it be by bill) or within the next term following, 
the defendant may, by the rules of the court, imparl to the next 
term after the term wherein ſuch declaration is delivered. 2 L. P. 


R. 30. 


[ 340 ] 
After ime 
parlance it 
is too late 
for the 


But if the 
declaration 
is delivered 
in M:cbatle 
ms termy 
before, 
craſtino 
animarum, 


and in Eaſter term before menſem Paſchæ, the defendant muſt plead to try the cauſe if the 
plaintiff will ; and when delivered after, muſt plead to enter. But if the defendant doth not ap- 
pear, but the bail bond is ſued, and afterwards in another term bail is put in to the original action, 
and a declaration is delivered forthwith upon that bail; there the plaintiff may give rules to plead 
preſently ; and if he do not plead before the rules are out, he may ſign judgment; becauſe the 
fault here lies only in the defendant, againſt whom the plaintitt could not declare, untyl he had put 


in bail: and he ſhall never take advantage of his own laches. 2 L. P. R. 36. 


2. Where the defendant's caſe requires a ſpecial plea, and the 
matter which is to be pleaded is i ficult, the court will, upon a mo- 
tion, grant the defendant longer time to put in his plea than other- 


wiſe by the rules of the court he ought to have, 2 L. P. R. 36. 
ill. 21 Car. 1. B. R. | 


Sg where 
the plaintiff 
doth e 
any de:d 

or Witingy 
or other 
thing, from 


the defendant which doth belong unto hin, and whereby he is to mats hi; defence and is diſabl*q by the re- 
tauung thereof to plead for his beſt advantage, the court will grant an unparlance, tv the defendant 


d 3 


untill 


340 J mparlance. 


unt ell the plaintiff deliver it unte him, or bring it into court, and alſo a convenient time after 
„till he can eraw un bis plea; for the huge, every defendant comventent time t make bi; A de- 
faite; and in this cate, if the plaintiff be delayed, it ſhall be adjudged his own fault. 2 L. P. R. 
37. Cites Au 22 Car. 1. B. R. | 


3. Whether a perſon, bound by recagniſance to appear the fir/? day 


of the term, on entering appearance after, may imparl till the next term? 

12 Mod. 562. the King v. Fitzgerald. 5 
6 Med. 4. A. bound by recognizance to appear and anſwer to an 
243.5.C: infor mation, appeared and prayed an imparlance the attorney ge- 
Acht, here- neral ſaid, an imparlance is not to be denied, but aſked how long he 
to ore im- fha!l be allowed? and per Cur. an imparlance is a reaſonable time 
parlances o adviſe, and there have been from one return day to another, but 
— my now they are always from one term to another in the crown office. 
return of But by Holt Ch. J. it ſeenis reaſonable that the defendant {ould 
Mich. _ have the jams time on ſuch appearance as if M had flood out and come 
Mie in upon attachment or capidi, viz, the ſame time that the length of 
plex fide now, the proceſs would take up and no more; for When he had coe in 
we have upon that he muſt plead inftantcr, I dalk. — Mich. 3 Ane, 
Lanzes 9 B. R. the Queen v. Rawlins, 
diy certain in the ſame ter. But though the court declared this very reaſonable, yet no rulo 
was made. ibid. 


* Heretofore when one came in upon a recognizance or hab. corp. they were put to plead 


;nſtanter ; indeed in the Bis unos cas E by great advice they pleaded that they ovght tu have time to 
imparl, but ruled that they ſhould plead inſtanter; but that was though: hard and is now redreſſed. 
Arg. per. Northey attorney general. ibid, | 


*[341] 
Seeley (E) Done. What may be done after Imparlance. 


Gager (D/ ; 

* In Brook I. IN ?rc/paſfs, the “ plaintiff counted and left a ſpace for tle place, 

115 (deten- I and {rae imparled, the — ane this Aue 

! amend his count, and therefore it was awarded that the plaintiff 
take nothing by his writ. Br. Count, pl. 12. cites 20 H. 6. 18. 

2. In debt upon a ſingle bill, the defendant after imparlance pleaded 

payment of part after the laft continuance, & petit quod billa caſſetur, 

Sc. the if denied the payment, and the defendant demurred ; it 

was reſolved by Roll. Ch. J. (only in court) that though it be 

pleaded after imparlance and iſiue tendered upon it, yet it is not pe- 

remptory upon a demurrer; but that if after imparlance, the detendant 

pleads a plea in abatement which is waved by the imparlancc, the 

plaintiff miſi net demur but move the court that he may be compelled ta 

plead in chief; but if demurrer be joined upon it, it is not pcremp- 

tory to the defendant though the demurrer be adjourned to another 

term; and a reſpondeas ouſter was awarded, Allen. 65. Trin. 24 

Car. B. R. Beaton v. Forreſt, | = | 


Implication: 


«a 


— 
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Implication. 


1plications i see Deviſe. 
(A) Of Implications in general. — — 


1. VERY act that does eure to another act by implication Ibid. 82, 
3 83. S. P 
ought to be ſuch as of neceſſity ought to enure to the other 1514 


act, which cannot be taken to be otherwife. Arg. Bridg. 55. Trin. Fac. in caſe 
12 Jac, ö of Robin- 

. | ſom v. 
Groves. Hut whey the act of the party may be without any ſuch implication and the ne 
to be implyed ind ferent, then it is quite contrary, Bridg. 83. Ibid. 

* 


2. An implication can nat be intended by deed, unleſs they age apt 
words, but otherwiſe in a will. Brownl. 153. Mich. 15 Jac. Ne- 
il v. Nevil, 5 
3. An — not, without clear expreſſion, alter the 
equitable general la W. Arg. Hill. 28 & 29 Car. 2. 1 Chan, Cafes 
297. in caſe of Ford Lord Grey v. Lady Grey and al. 
4. An eſtate by implication was never thought of in a deed, nor 
in a vill but in caſe of neceſſity, 4 Mod. 156. Mich. 4 W. & M. 
B. R, Davis v. Speed. | | 
5. No implication ſhall be a//7wed againſt an expreſs eſtate limit- g. p.! 
ed by expreſs words. 1 Salk. 226. Hill. 5 W. & M. B. R. Good- Salk. 236. 
right v. Corniſh | | — 
| Canc. Popham v. Bamfieide 


6. An expreſs tate for life cannot be enlarged by implication, but 
by expreſs words it may; per Wright K. and 2 Ch. J. and 1 }. 
Mich. 1703. 2 Vern. 449. Bamfield v. Popham. 
7. It is a general rule that where an e/tate is to be raiſed by im- [ 342 ] 
plication it muſt be à neceſſary and inevitable implication, and ſuch as 
that the words can have no other conſtruction whatloever. Arg. 
Caſes in Chan. in Lord Talbot's time, 9. Mich. 1733. in caſe of 
Lord Glenorchy v. Boſville. | 


* — — 
* — » 


Impriſonment. =_ 


(A) Mat Af or Thing ſhall be an * Impriſon- . Por ae. 


tions of 
ment. | falte im- 


priſonment 


[» [ N every caſe where a man is arreſted by force and againſt his wo _ 
will, be it in the high-ſtreet or elſwhere, though he be not 1% 


impriſoned in a houſe, yet this is an impriſonment. 22 Aff. 8 5. from my 


per Thorpe, ] band im- 
h priſons all 


my body where he holds my feet in the flocks, or my head in the fillory without authority, ſo this is an 
_ impriſonment :o all the body; per Cateſby. Br. Corporations, pl. 63. cites 21 E. 4. 7- 12. 27+ 67, 
e | 


+ ( 2+ 


F 
1 
N 
3; 

* * 
4 

4 
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Br. Fal ſe 
Impriton- 
ment, pl. 
2+ Cites S. C. 


Er. Faux 
Impriton- 
ment, pl. 
28. cites 

8. C. 

® This is in 
the ſmaileſt 
editions. 


+ &% 1g un) 


uy 5 
See Treſ- 
Paſs (Q) 


Tmpriſonment. 


[ 2. If a man carries away the wife of another man with the 
aſſent of the feme but without the aſſent of the baron, this is not an 
impriſonment, becauſe it was with her will, 14 H. 6. 2. b.] 


(B) What Perſons may Impriſon. [ Per/ins no 
Officers. | 


L I 1 F the moſter mmpriſins a man juſtly in a horſe and locks the 
door, ard delivers the key to the ſervant to keep, the ſer- 
vant may well juſtify it ; otherwiſe if it be not a lawful impriſonment. 
22 E. 4. 43: ] | | 
2, The baron brought action of ox i __— for impriſon- 
ing his wife, the defendant ſaid, that he declared [* to the feme that 
her huſband was taken and impriſoned] for + a Scot, and fhe looked 
wild and lunatict, whereupon the defendant to avoid miſchief, took 
her, and put ber into his houſe for an hour, a the ſame im- 
priſonment; but Fairfax held this no plea; M a jury cannot try 
his conceit or mind, but he ought to have ſurmijed in fact, that 
he was wilt, and that he ſuppeſed ſhe would have killed herſelf, or do 
ether nuſchief, as to burn an houſe; by which the defendant plead- 
ed accordingly, and the other ſaid, de fon tort demeſne abſque 


tali cauſa, &c, Br. Faux Impriſonment, pl. 28, cites 22 E. 


<&+ 45+ 
3. if a man ſecs tec fighting, he may lawfully part them, and put 


ene into his houſe till the fray be over. Ibid. EO 
4. Contra, where he ſees two guarrelling ; for perhaps they will 


not fight. Ibid. 


5. But where a man is mad, and another doubts that he will ds 
miſchief he may keep him as above, Ibid. 


(C) By whom the Impriſonment ſpall s ſaid to be 
made. 


[ L I F the majter impriſons a EN + in a houſe and locks the | 


door, and delivers the key to the ſervant and commands hin: 
to keep him ſafe, and he docs accordingly ; this is an impriſonment 
by the ſervant as well as by the maſter, he having notice that the 
man was * in priſon in the ſaid houſe; but otherwiſe it would be as 
to the ſervant if he had not notice of it. 22 E. 4. 45. 


2. A. was committed by a privy counſellor and afterwards remo- 


ved by hab. corp. and committed by B. R. It ſhall now be ſaid, that 
heis impriſoned by the commitment of B. R. and not of the privy 
counſellor ; by the better opinion of the court. Goldſ. 133. pl. 
31, Hill. 43 Eliz. Arundel's cafe, | | 


(D) Impriſonment. 


W wits 


Jmpriſonment. 343 


(D) Impriſonment. Excuſed or av]ed by it, what Sce Durets, 


Per Lot. 
may be. Fines 
| l (W. 3) 
. . . . (W.4.)— 
I. WW HE RE a man is impriſoned at the time of * outlawry, Utlawry 
| (A) pl. 2. 


be ſhall avoid the outlawry, and hence it follows that | ** 1 — 
recovery by default at the time of the impriſonment is error, and a Saber de- 
man ſhall avoid it by error. Br. Error, pl. 57. cites + 3 H. fault. pl. 4. 


cites S. C. 
6. 46. Oh —Þ1. 28. 
Cites 33 H. 6. 12.—8. P. Bulſ. 170. Anon. 


S. P. be the outlawry in debt, treſpaſs or ap- 
peal of robbery, &c. Litt. S 427. latt part; but Coke ſays, that for matters of fact, as impriſon- 
ment, &c. it muſt be by writ of error, unleſs  caſ- / f:lony, and then, in favorem vitz, he may 
plead it ; but ſuch e muſt he by proceſs of law in ;nvitum, and not by conſent or co- 
vin; for that is as his owract, Co. Litt. 259, b.— Litt. S. 438. 


2. Ifa man in priſon be diſſeiſech and the diſſeiſor dies ſeiſed during the But if he be 
impriſenment, yet diſſeiſee may enter notwithſtanding ſuch deſcent; . 4.9 


becauſe he could Sake continual claim when he was in priſon. J ge and 


Litt. S. 436. the deſcent 
is caſt dure 


ing his impriſonment diſſeiſee ſhall be hound. Co. Lict. 259. a. 
11 H. 7. But Coke ſays, that this is an addition, and the book miſtaken, which is 9 H. 7. 24. 
b.- And the can, that a man impriſoned ſhall not be bound in this and the like cafes i 
becauſe “ by intendment of law he is kept without intelligence of things abroad; and alſo that 
he hath not liberty to go at large to make entry or claim, or (eek counſel. And ſo note a diver- 
ſity between a recluſe who might have intelligence, and a man in prijiom, Co. Litt. 259, And 
among other books cites Fleta, lib. 6. c:p. 52, 53. but it is miſprinted for cap. 54.—* Per 
Catlyn. PI. C. 360. in caſe of Stowel! v. Zouch. 

So, if he had fallen into the hands of thicves wwb9 had bund, rabbed and detained him, ſo that he 


could not come or fend, this, if well proved, might fave the freſh default after ſummons in a 


real action, Fleta 396. cap. 14. ſ. 6.— 332. cap. 7. ſ. 9. S. P. 


3. Impriſonment ſhall excuſe appearance to make a continual 
claim, and ſhall avoid a deſcent if he is impriſoned at the time; per 
Williams J. Bulf. 170. Trin. 9 Jac. in an Anon. caſe, 


(E) Unlawful in reſpec of the Place where. 


I. 31 Car. 2. cap. 2. enacts that no ſuljec! ſhall be ſent priſoner 
into Scotland, Ireland, Jerſey, Guernſey, Tangier, or to any place beyond 
the ſeas, within or without his majeſty's dominions. And any one 7 
ampriſoned fhall have an action of falſe impriſonment againſi the perſon 
by whom he ſhall be ſ3 committed, detained, impriſoned, ſent priſoner, 
or tranſported; and againſt all perſons that fhall frame, contrive, 
write, ſeat, or counterſign any warrunt or writing for = cammit- 
ment, detainer, impriſonment or tranſportation, or fhall be adviſing, 
&'ding or aſſiſting in the ſame, the plaintiff ſhall recover treble cojts 
beſides damages; which damages ſball not be leſs than 500 l. And 
the ſaid offenders ſhall be diſabled to bear any fro of truſt and incur 
a premunire, and be incapable of a pardon, 

Not to extend to perſeus contracted to be tranſported, nor ta perſons 


convicted of felony and praying tranſportation, 
+ Provided 


Litt. S. 437. cites Paſch. 


- —— ——4᷑ — 


343 + 7 Impriſonment. 


Provided that perſans having committed any offence in Ccotlerd, 
| Treland, or the plantations, may be ſent thither to receive their trials 
as heretofore. 


[ 344] (F) What gives a Power to impriſon. And 37 
Sce judge = 1 
4 what Courts, &c. Impriſonment may be. 
Phyſicians. | 
® There is I, Q OME #* courts may fine, and not impriſon, as the cart 
DRE et; ſome cannot fine nor imprifon, but amerce, as the 
fine but cornty court, hundred court, court baron, &c. for 4 no court, but a 
may __ court of record can fine or impriſon; as F. N. B. 73. + (B) if 2 
Prov! aue man be convicted before the ſheriff in writ gf | recaption, the de- 
Sides a ' 221 . . » 
ler per fendant ſhall only be amerced. But if he b@&Convicted in writ of 
Coke Ch. Tecaption, before the juſtices, he ſhall be fined and impriſoned, but 
5. ok not amerced ; and with this accords g H. 5. 1, b. Some may im- 
fore h Pprifon and not fine, as the © coxftables at petty (ons for any affray 
is the pe- made in a;fturbance of the court, but they ca ne; ſome courts 
r N . . . - 
=ix. en. can neither fine, impriſon or amerce, as the eccle/ia/tical courts 
Rep. 3<- | | : : 3 
J. held before the ordinary, arch-deacon, or their commiſſaries, and 
Jac. B. R. ſuch as proceed according to the canon or civil law, cites Br. tit. 
” 5. O Error, 177. And ſome courts may fine impriſon and amerce, as 
Bullen . the caſe requires, as the courts of record at IV eſtmin/ter and elſe- 
Godfrey. Where, 11 Rep. 43. b. 44. Mich, 12 Jac. in Godtrey's caſe. 
28 Rep. | 
33. h. in Griefly's cafe, —--S, P. 3 Rep. 120. a. in Dr. Bonham's caſe.— By the ſtat. W. 2. 
cap. 71, Ludiims are impowered to commit the defendant to prifon, which none but judges of 
record can do, and conſequently they are thereby made judges of record. 10 Rep. 103. a. in 
a nota cf the reporter, ud cites 2 H. 6. 41. and 10 H. 6. 24. b. 25. a. accordingly.—S. P. 
2 Inſt. 380. ces 20 II. 6. 17, 18 —— 8. P. 12 Mod. 388, 339. by Holt Ch. J. in delivering the 
opinion of the court, Paſch. 12 W. 3. in cafe of Grenville v. College of Phyſicians, Bur 
the anditors make a record when they commit the defendant to priſon. And fo a j#ſ{ice of peace 
e may commit, but he aug? to make a record of it. 8 Rep. 120. ut ſup? It 


FR V1: WL 

Gould be 73. 0 — 3 Rep. 69, q. in Beecher's cafe. | | | | 
Some have power to imprifon by law, t by way of puniſhment, but by way of prevention ; 

25 a ceria may commit one © prevent a fray, but if he does it malitioſe, an action hes againſt 

hm, becauſe he does it not as judge; and there are ther miniſterial commitment;, as by juftices of 


Peace, cem anruf bankrupt: Dc, for which action may lie. 12 Mod. 388. 


But in 2. The king conſtituted a governor and council of flate of Barba- 
* 7 1 — 290 . 5 . 
ED. does. In action of falſe impriſonment brought againſt the governor 
Gr !N £3 . ©, 7 . . . . 0 a 
hate for impriſoning the plaintiff by order of the council judgment was 
lords, it given for the plaintiff in BK. . 3 Jac, 2. 3. Mod. 159. 
hoy pe Witham v. Dutton, | 
nat thoug / : 
ir did not appear that the King gave any authority to the governor and council to commit, yet 
it is ide to their authority, as beirg à council of fate; the council here in England commit no 
otherviſe; and where the commitment is not authorized by law, the king s patent gives 0 
power for it; but the goverament muſt be very weak where the council of tate cannot commit 
a delinguent, ſo as to be forch- coming to another court that cannot puniſh his delinquency ; and 


therefore prayed that the judgment ſhould be reverſed, aud the fame was accordingly reveried. 


Parl. Caſes 34. Dutton v. Witham, Howell & al. 


Improper 


ter 


Improper Mords. 
1. = HE law takes words of ſubſtance and net uſual as equiva- 
lent to words of ſubſtance and uſual, Arg. Pl. C. 140. b. 
in caſe of Browning v. Beſton. And when the intent appears 
it will carry unapt words from their proper and common ſignifica- 


tion to the intent, Ibid. 154. in cafe of Throgmorton v. Tracy. 
Ibid. 170. b. in caſe of Hill v. Grange, 


CES 
ay — — 


5 


(A) Inteption. 


1. T HE fame perſon is patron and incumbent, and he deviſes 
the next avoidance, it was objected, that by his death the 
church is void, and then the preſentation is a choſe en action, and 
not grantable, and the deviſe takes not effect till after the death of 
deviſor, and therefore void, but held a good deviſe, becauſe it has 
inception. in his life. Roll. R. 214. Trin. 13 Jac, B. R. in cafe 
of Harris v. Auſten, 2 Bull 42. SF 
2. The condition of a leaſe was, that if he allen to any perſon 
during his life, the leſſor might enter. Leſſee deviſes it to B. this 
does not take effect in his life, but has inception in his life. Roll. 
R. 214. cites D. 45. b. 3 Bull. 43. S. C. cited, | 
3. Leaſe to A. for life, remainder to the right heir of A. this is 
a good remainder to veſt upon the death of A. for the inception in 
his life. Roll. R. 215. cites 7 H. 4. 
4. Inſtitution gives inception to a lay ſce, ſo that if a caveat be 
entered after to prevent induction, a prohibition ſhall be granted, 


2 Roll. 294. Prohibition (M) pl. 14. 


] 


Intidents. 


(A) Incidents 70 Grants and Exceptions. 


{ I. TE a man ſeiſed of land in fee, leaſes it for life, or years, 

| (excepting all timber trees) and after the leſſor has an in- 

tention to ſell the trees excepted. The law gives to him and ſuch 

as will buy them pocwer, as incident to the exception, ta come 4 
i 
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See Condi. 
tion. N 
Grants. 
Indictment 


(X.) 


S. C. cited 

Arg. Vent. 
309. in caſe 
of Robinſon 
v. Woolley. 


Soe Grants 
(Z) 
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the land of the leſſor to ſhew the trees, and the 3 to view 
them ; for without this they cannot view them. clolved 11 
Rep. 52. Liford's caſe. ] - | 
S. P. by 2. Licence t lay pipes of lead in another's land, to convey 
Twitden J. water to my ciſtern; I may enter and dig the ground to amend 


Sand. 32 2. : : 8 e ee 
in cafe of the faid pipes, though it be not expreſsly granted ; for it is incident 
N ve to ſuch grant. Br. Incidents, pl. 8. cites 9 E. 4. 35. 

Crott. | 
-"Y wah 644. Guy v. Brown S. P. Arg. God. 53.— per Haughton J. Godb. 359. cites 
5E. 4 


3. One liberty cannot be incident te another liberty. Br. Inci- 
dents, pl. 18. cites 12 f. 7. 16. 

4. The law gives to every tenant for life, as incident to his 
eſtate without proviſion of the party, three Hs of eſlovert, viz. 
houſebocte, which is two-fold, viz. for building and burning. Plough- 
boote, that is eſtover for ploughing; and hay-boote and that is 
eſtover for fencing and inclofing ; and theſe mult be reaſonable, and 
leſſee may take them upon the land demiſed without any aſſign- 

| ment, znleſs re/frained by ſpecial cavenant. 
nant for years, Co. Litt. 41. b. 7 
[ 346 ] 5. If licence be given ts a duke to hunt in a park; the law for 


conveniency gives ſuch attendants as are requifite to the dignity | 


of his eſtate. 9 Rep. 49. b. Trin. 8 Jac, in the Earl of Salop's 
caſe. | | 
S. c. cited 6. Licence to er: a hay-/tack, gives licence to incliſe. Admit- 
by Twiſden ted. Arg. 2 Roll. R. 152. Hill. 17 Jac. B. R. in caſe of Webb v. 


4 12% Paternoſter. 


jodgment in that caſe was upon this reaſon. Sid. 430. Mich. 12 Car. 2. B. R. in caſe of 
Poinfrert v. Ricroſt. 


7. At niſi prius coram Holt the queſtion upon evidence was, 
whether every houſe in the market round, had ſo many feet of 
ground toward the market belonging to it. Per Holt Ch. J. It 

the act for building of London orders a man to build his houſe 
contiguous to his neighbour”s ſoil, it, of neceſſary conſequence, gives 
you all eaſements over your neighbour's ſoil, as lights, paſſage, &c. 
without which you cannot uſe your houſe ; but thereby gives you 
no intereſt in the foil. And in this caſe, a houſe-keeper who pre- 
tended the like intereſt before his door, though he derived his title 
under another perſon, was denied to be a witneſs, 12 Mod. 372. 
Paſch. 12 W. 3. Farmers of Newgate Market v. Dean and 
Chapter of St Paul's. 

8. If a man, either by grant or preſcription, has a right to a 
wreck thrown on another's land, of neceffary conſequence he has 
a right to a way over the ſame land to take it; and the very poſ- 
ſeſſioii of the wreck is in him before ſeiſure. 6 Mod. 149. Paſch. 
3 Anuz, B. R. Anon. | 


9 Quando aliquis aliguid concedit, concedere videtur et id, ine 


quo res ipſa eſſe non poteft, Sce Maxims, 


(B) Incidents 


the ſame of te- 


5 


JT 


D 


dents 
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EF 


e. GN 


tealty 


(B) Incidents 77/eparable. — 


T 1, 6 3 ENANT in fee ſimple may give the charters to another, 

| and fo fever them from the land, and he may keep 
them from the heir. 10 H. 6. 20. b.] 

[ 2. If the Ag grants to another the office of the clerk of the 
county=court, or ſhire-clerk of the county of S. with all fees, Sc. 
for life; this is void * againſt the ſheriff of 8. when he is made *Fol. 75. 
therift; becauſe the county court, and the entering of all proceed- 
ings in it are incident te the office of fheriff, and this is the court 
of the ſheriff, though the ſuitors are judges ; for great inconve- 
nience would enſue i Nhe office of the clerk of it may be granted 
to another, Becauſe the ſherift is the immediate officer to the 
court, and ought to anſwer for the records of the court if they 
are imbezzled. And therefore a clerk cannot be made who 

nd cuſtody of the rolls of the court, and 


ſhall have the - 
yet the ſheriff ſhall anſwer for them, and therefore the office of 
clerk ts inſeparable from the ſheriff. 4. Rep. 33. Mitton's cafe, 

3. The cuſtody of the gaols of counties is inſeparable from the See Gao!, 
hariff; and therefore if the king grants the cuſtody of ſuch gaol to (59 
another, it is void : becauſe the ſheriff is the immediate officer of 
the king's courts, and ſhall anſwer for eſcapes, and ſhall be ſubject 
to amercements, if he has not the body in court upon proceſs ta 
him directed ; and therefore it is reaſon, that he ſhall put in ſuch 
keepers of gaols for whom he will anſwer. 4 Re. Mitton. 34. 

Cites 39 & 40 Eliz. Mich. reſolved per all the juſtices of Eng- 
land. | - 

[ 4. A court baron is an incident to a manor, and cannot be pr. Tnci- 
ſevered from the manor by grant or ſurrender, Hobart's Reports deats pl. 
150. adjudged between Brown and Goldſmith. ] W 
Br. Grant, pl. 91. cites 1 E. 4. 10.— Fin. Law, 5. b. S. FP. — A. ſeiſed of a miner leaſed 
t to B. and after bargains and ſells the manor * 10 C.-. covenants. tht the aſfixnre of the yewer.fiom 
all lud the court;, proviſo that B. ſhall have the rents of the copyholders and freeholders. 
It was moved, that by this exception the court baron is not excepted nor ſevered from the ma- 
nor, nor deftroyed ; for it is incident to the manor and this covenant between the leſſee and C. 


amounts to a grant of the court to Co Put it was holden by the court, that it was a void cove- 
nant ; for though C. has authority to hold the courts, yet it muſt be in leſſee's name. Le. 118, 


1149. Trin. 30 Eliz. B. R. Wheeler v. Twogood. 3471 
5. Frealty is an incident inſeparable to the reverſion, 11 Rep. 1 
77. a. in Magdalen Coll. caſe cites 26 All. 66. 1 


S. C. r. Reſervations, pl. 32. cites S. C. — Br. Tennre, pl. 28. cites S. C— gr. Inci- 
dents pi. 10. and 33. Cites S. C. Ibid. pl. 37. cites Dr. and St. lib. 2. cap. 9. fol. 75. that if 
a man holds by fealty and rent, the lord may grant over the fealty reſerving the rent; for it is 
eig in ſucage, contra of ſergniory reſerved with the reverſion upon a gift in tail, there grant ol the 
fealty is void; for it is incident to the reverſion, and cannot be ſevered. Quod nota, 


6. If tenant holds by homage, fealty, and rent, and another re- = des ys 
IC land 15 


covers the rent againſt him by default, yet the homage and fealty beldby fa 


remain to the lord, and he may diſtrain for the fealty. Br. Inci- i, and rant, 
dents, pl. 5. Cites 44 E. 3. 19, 20. ä and the rent 
5 PherS 44 3: 193 | is recovered 


by default, the fealty is gone. And the reaſon ſeems to he, that in the one caſe the fealty is in 


cent to the homage, Wnich Gorge is nd in. ident ts the rent ſervice, and in the other caſe the fea!- 
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ty is incident to the rent-fervice, and therefore by the recovery of the one the other is gone- 5 
Br. Incidents, pl. +. cites 44 E. 3. 10, 20. Of Incidents, there are !wo ſorts, ſeparable and F 
anſeparabl:, as rents incident to reverſions, &c. which may be ſevered ; inſeparable, as fealty to a 
reverſion or tenure; for as all lands or tenements in England are holden of ſome lord or other, 
and either mediately or immediately of the king; ſo to every tenure at the leaſt fealty is an 
inſeparable incident ſo long as the tenure remains; and all other ſervices except fealty are ſeve- 
rable. Co. Litt. 93. a. S. 131 And upon a leaſe for life or years without reſerving any rent 
fealty is due to the leſſor. Litt. S. 132.—— Becauſe there is a tenure, and fealty is incident to all 
manner of tenures. Co. Litt. 93. a.——Except frank-almoigne. Co. Litt. 23. a. 


Where th 57. Where the &;ng is founder of a houſe of religion, coradie is in- | 
5 cident; contrary where a common perſon is founder; but yet the ö ] 
| corody above may be releaſed as was ſaid in time of H. 4. For the | 


poirmage of 


@ priory releaſe pleaded was not contradicted. Br. Incidents, pl. 21. cites 1 
14 * 11H. 4. 81. and Paſch. 8 H. 7. 2. 0 5 

, ; : 
and after granted the patronage without mentioning the corody, yet the corody paſſed ; and if 
the King had reſerved it, the reſervation had been void; and fo it was awarded, and therefore BS 2 
ſeems incident. Br. Incidents, pl. 23. cites 26. Aſſ. 53. Br. Patents, pl. 34. cites S. C. per 
all the juſtices. | | 

8. Diſtreſi is incident to rent, and cannot Wlcaſed. Br. Inci- ; in 
dents, pl. 20. cites 7 E. 4. 11. ä | 

Fealty is 9. Ss of a releaſe of f-alty to one that holds by h:mazz. Br. OL 
lane. Incidents, pl. 20. cites 7 E. 4. II. | 
and bomage is incident to eſcuage. Ibid. pl. 16. cites 8 H. 7. 54. per Variſor.—Ibid. pl. 27, 
cites 21 E. 3. 52 RS 


Ibid. p!.34 TO. A court of pe-pmwaeys is incident to @ fair. Br. Incidents, 


cites 19 4 pl. 16. cites 8 H. 7. 54. per Vaviſor. 


tue cannot grant the one without the other. 


11. Founderſhip is incident inſeparable, ſo that if the founder of 
a college, &c. would grant his founderſhip to the king by deed 
inrolled, it is void; for it is inſeparable to the blood. 11 Rep. 


77. a. in MAGD4LEN COLLEGE'S CASE, ſays that it was fo held I. f 
in time of H. 8. 1 | E- 

- vhs pA 12. Incidents to an ęſtate tail are Iſt. to be d.ſpuniſhable of waſt. os 
b 2dly. That the wife ſball be endowed. Zdly. That the h»/band 2. 
Mary Por- fall be tenant by the courteſy. 4thly. That tenant in tail may ſujjer a. for h 
_ common recovery. And therefore if a man makes a gift in tail upon 3. 
* condition to reſtrain him of any of thoſe incidents, the condition is 22 
repugnant and void in law. Co. Litt. 224. a. are jj 
[ 3 48 ] 13. If eftevers are granted to be burnt in a certain houſe there foref 
he that has the houſe, by whatever title he has it, ſhall have the 4. 
eſtovers ; for the one is an inſeparable incident to the other. Fin, foreſt, 
Law. 5. a. Max. 15. | . by th 
14. A man _ ſervice of caſile-guard, and retains the caſtle adjud, 

it Paco aw. 5. + 1 . "IH _ Ibid. 
15. Juſtice ſeat is incident inſeparable to a forefh. 93 5 
Hill 17 Jac. H. R. in Bridges's caſe. | = 
88 of Ex 
Cites E 
ſeſin the 
Judges as 


Jncongrltent- £33, Mic 


3-2 uy” 


Jncongruent; 


(A) Incomgruents What Things ſhall be faid ſuch. 


1. 7 EET cannot be belonging te 4 church, becauſe it is in- 
congruent; per Coke Ch. J. 2 Brownl. 200. in caſe of 


Rowles v. Maſon.—cites 10 E. 3. 5. | 


2. Tithes cannot be appurtenant ta a manor, becauſe incongruent, 
and a ſpiritual thing ſhall not be pertinent to a temporal, and fo e 


converſo. 2 Brownt, 12 ut ſup. | 
3. Turhbary cannot be to lan but muſt be to a houſe. 2 Brownl. 
299. ut ſup. | | 


4. Tenant of 4 manir in Edw. 2. Time preſcribed to have free 
bull aud dear, e god, becauſe incongruent; otherwiſe 


in caſe of the {ord or Me manor, 2 Brownl. 200. ut ſup. 


5. Cuſtom 16 preſent common in the leet is incongruent and fo not 


good]; for it is not proper to the court. 2 Brownl. 200. ut ſup. 


Intonſiſtent. 
(A) at ſhall be faid to be fo. 


. IF a man be foreſter by patent, and after is made juſtice of 


the jame foreſt, the firſt patent is void. Br. Office and Off. 
pl. 47. cites 29 H. 8. by ſeveral. | 

2. So where a parſen is made a biſhop, the parſonage is void; 
for he cannot be ordinary of himſelf nor punith himſelf. Ibid. 

3. Bat a man may be fleward of a foreſt by ene patent, and 
Tuftice of the ſame foreſt by anther patent and both good; for both 
are judicial, and juſtices of the foreit may make a. ſteward of the 
foreſt. Ibid. 

4. Quzre, if a man may be Feeper of the foreſt and juſtice of the 
Jereſt, it ſeems that he ſhall not; becauſe the killing of the deer 
by the keeper, &c. 1s a forfeiture of his office; for it ſhall be 


adjudged by the juſtice of the foreſt, and he cannot judge himſelf. 


Ibid. 

5. A man cannot be a judge and a mini/ter in ane and the ſame 
court, as to be king's remembrancer, and alſo a baron in the court 
of Exchequer; per Popham Ch. J. Paſch. 35 Eliz. Poph. 28. 
cites Blake's caſe. | 


ſeſin the ſheriff is judge and officer. And alſo, where there are ſeveral judges, 
J«dges as where there are a ma 


133. Mich. 4 Car. B. R. Crane v. Holland, 
6. The 


Br. N. C. 
29 H. 8. pl. 
116. 


Br. N. C. 
29 H. 8. pl. 
115, 

Br. N. C. 
29 H. 8. pl. 
116. | 


Bro N. . 
29 H. 8. pl 


116. 


One may 
de jadge 
and otficex 
in different 
pe us 
in re- diſ- 
5 of the 


yor and baiiitts, the bailiffs may be otficers too 5y . Cro. C. 
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Incroachment. 
6. The czſſedy If a park and intereſt in the park cannot ſtand 


together in one perſon, and he cannot be the queen's parker 
when by grant it is his own park. Arg. Godb. 418. Trin. 21 
Jac. B. R. in cafe of Zouch v. Moore, | 

7. A man may be judge and gaoler. Admitted. Arg. Show. 162. 
cites Roll. 806. (B) pl. 1. Dunne v. Patie. | 

8. Two fees immediately expeftant one on another cannot ſubſiſt 
in the ſame perſon. 1 Salk. 338. Hill. 5 W. & M. Simmonds 


v. Cudmore. 


—— — 


Introachmeuͤt. 
(A) Incroachment / Land. 
I. WW HE RE land is incroached out of a manor, the incroach- 


ment does not make it to be no parcel of the manor, but 
in right it belongs to the manor, per Doderidge J. and Lee Ch. J. 
Gods. 411. Trin. 21 Jac. B. R. Sommer's calc. 

2. Debt by lord of the leet againſt the heir for an incroachment on 
the highway by the anceftor, continucd by the heir, and for which 
the anceſtor was indicted in the leets and on which indictment an 
order was made to reform the incroachment by ſuch a day, upon 
the pain of 40 5. and for not reforming thereof this action is 
brought for the 40s. and declares as before, and held good 
without alleging notice of the order; for being within the juriſdie— 
tion of the leet he ought to take notice at his peril. Sce Condi- 


tions (B. d) pl. 6. Mich, 11 Car. B. R. between Lee and 


Boothby. 
3, Th ll no 
lye by a lord of @ manzr againſt his copyhold tenant for a ain e 


ſed by the hamage for an incroachment on the wait. Carth. 183. 
Mich. 2 W. & M. B. R. Cudmore v. Honeywood. 


He 
ought to take his remedy by way of action and not to have it preſent- 
ed as a nuiſance. Arg. Ibid. | 


(B) Incroachment of Rent or Services. What ſhall 


be ſaid to be ſuch, and in what Caſes binding. 


I. I Neroachment of rent by the hands of a diſſeiſor ſhall not bind 
him that has right. 6 Rep, 58. Hill. 4 Jac. C. B. in Bre- 


diman's caſe. 


2. Incroachment by the donor on the donee, or of the /efſor on the 


leſſee, ſhall not bind them in avmury, as it ſhall between lord and 
tenant; becauſe when the donor or leſſor, or their heir avows, he 
muſt ſhew the original reſervation, by which will appear how much 
was reſerved; but if lord and tenant be, and the tenant makes gift, 


3 in 


he court ſeemed to incline, that an action of delt will not 


ferv 


£00C 
97 
men 


3 
ſhall 
by v 


nant 


held 
49. c 


} 


ment, pl. 4. cites 28 Afl. 33. 


Incroachment. 


in tail or leaſes for life, the remainder in fee, .incroachment of the 
lord on donee or leſſee ſhall bind them; for the lord need not ſhew 
the beginning of the ſeigniory; per Coke. 10 Rep. 108, Mich. 10 


| Jac. in Loficld's caſe, —— Cites 8 Rep. 65. a. Sir William Foſ- 


ter's Caſe, 


And 20 E. 3. Avowry, 131. 5 E. 4. a. F. N. B. 11. 


(C) Incroachment of Rent or Services. Aclions 
and Pleadings. 


I. Mag. Chart. EN ACTS, that no man fhall be diftreined ta do 
cap. 10. mare ſervice for a fnight's fee, nor for any free- 
Hold, than therefore is icke. | 
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Ste Avow- 
1) (A. a) 


But this ſta- 
ture -xtcers 
nt to tbe 
king, {1 that 


it he incroaches more rent or ſervices, the party ſhall have no remedy by this ſtatute againſt the 
King, either by petition or atlerwite, becauſe the King is not named, and ſo ſhall! not be reſtrained 


of this ad vantage of the incroachment which the common law ſuffered. 


Weſton J. Trin. 4 c of Vyilion v. Lord Berkley. 
rd 102 to the poiſe //im. P. 33. b. in Bucknall's caſe, 


2. If an incroachment be made »pon a tenant in tail, or for life, 
or any other who cannot maintain a writ of ne injuſte vexes, nor 
contra formam collationis, nor other remedy, he ſhall have an ac- 


tion on the ſtatute of magna charts, cap. 10. For that ſtatute in- 


tends to relieve thoſe who had no remedy at the common law, 2 
Inſt. 21. | | 


Pl. C. 243. b. 244. per 
——] js ſtatute extends ts the right 


Such ſhall 
not have a 
ne injuſte 
vexes ; for, 
inaſmuch 
as the re- 
ſervation 

is the title, 


no incroachment ſnall hurt them, but they ſhall avoid it in avowry and the ſtat. Mag. Chart. cap. 
10. extends not to the donee in tail, leſſee for life, or grantee of a rent- charge, which appears 


by the words (majus ſervitium) which if intended between very lord and very tenant. 
be, and the 
richt in foe, there the incroachment by the 


If lord and tenant 


6;. a. a note of the reporter in Sir William Foſter's cafe. 
tenant makes a gift ia tail, or leate for life, the 


8 Rep. 


lord upon the donee or leſſee hu em; for the lord need not ſhew the commencement of 
the ſeiguiory; but it ſhall vt, bind t iu tull 10 Rep. 108. a. iu a note of the reporter in Lo- 


feld's cate. 


3. Ailiſe of 10. rent, the plaintiff aſcertained the court that 


it was rent ſervice, the defendant faid that J. S. whoſe eſtate the 


plaintiff hath in the lordſnip, by the deed which he fhewed, enfeoffed 
W. N. whoſe eſtate he hath in the tenancy, 1% hold by G d. for all 
ſervices, judgment, if for more rent, the aſſiſe ought to be; and a 
good plca ; and it is ſud elferphere that incroacament may be a- 
vided by deed, as here, or by coertion of diſtreſs. Br. Encroach- 

4. If a man holds by 2s. and the lord incrogches 65, the tenant 
ſhall not avoid this without deed; quzre if by“ r Fx.qakat 
by which he ſaid that he held the two houſes by 65. and the rem- 
nant by fealty, judgment of the avowry; and the other that he 
held of him as in the avowry, &c. Priit, &c. Br. Avowry, pl. 


49. cites 5 H. 5. 4. 


5. In reſcous if the lord incroaches 4d. of his tenant who holds 
of him by 2 d. only, he ſhall not avoid this incroachment in avowry, 
whether he has thereof deed or not, but if he has deed, he ſhall 

Vor. XIV. E e have 


If it be 
dy coertion 
of diſtreſs 
thuugrh 
uch coer- 
tion be only 
to his 
goods) vet 


he ſhall avoid ſuch ſeiſin in avowry. 4 Rep. 11. b. in PeviPs caſe. 


Br. Avow- 
IV, pl. 91. 
cites S. C. 
— Pl, C. 94. 
b. 


god © | Tncroachment, 


® This writ have & contra fermam feoſamenti, and if he has not decd, he ſhall 
e je a have the ne injuſte vexes, but he may aid it by reſcous and plead 
le bf, ſpecialty in writ of reſcous, and he may do the like in afſije ; per ; 
tte fares of Danby Ch. J. and Choke J. quod nota, But it ſeems to be reaſon ; 

- Gur upon a deed to avoid it by plea in avowry, to avoid Circuity of ac- ; 
tres, &c. ; Y | 3 . 
to hold by tion. Br. Cont. Form. Feoff. pl. 1. cites 5 E. 4. 87. 

_ homage. fealty and rent by deed, and afterwars feoffor diſtrains for (uit or other ſervices, in ſuch 
caſe the feaffee or bis heir ſhall have this writ, and it may be directed to the lord himſelf or his 
baikifts and is a prohibition of itſelf. F. N. B. 162. (E) (F) 162. (A)——— But if a feofment be 
made 9-fore time of memory, one (hall not have this writ, but a ne injuſte vexes ; for ſuch a feoff- 
ment is not pleadable. Ibid. in the notes there (b) cites 12 H. 4. 24. ——But none but the fee or 
bis b::r; who are privies to the deed, ſhall have this writ of contra formam, &c. but if the fürſt] fe- 
offee makes a feoffment over to hold of the chief lord, &c. the [ ond Hef thall not have this 
writ becauſe not party or privy to the deed, but he />al! + re14tt the lord by that deed te cli other 
ſervices than mention:d in the died. F. N. B. 163. (C) But the notes there (a) ſay that the contrary 
has been adjudged, viz. that where the fee of th: | prff | faßte to chom the deed was made, 
brought tbe writ againſt the grantee of bin be made the deed, he was adjudged to anfwer, and that Wil- ; 
by ſaid, it had been often ſo adjudged; cites 4 E. 3. 25. and fee 4 H. 4. 5. per Thirn. a feotfee, f 4 
& c. and fee 10 E. 3. 25. accordingly by Tremail. Ibid. Though F. N. B. ibid. (I) ſays, 3 

that this writ lies only againſt the feoffor and his heirs, and cites 10 E. 3.25. and 7 E. 3. $—— 


=» 5 5 


+ A ftranger may rebut the feoffor, or his heirs by the decd of e not withſtanding the 1 2 
ſein. F. N. B. 163. (C) in the notes * there (c) cites 5 E. 3. 19. 8 E. 3. 57. 4 E. 2. Avowry, 1 a 
2c2 fee contra 4 E. 2. Avowry, 401. Rebutter, 22 E. 3. 18. although the feoftment was made 1 
to a ſtranger to the tenancy, he ſhall not rebutt a ſtranger in the ſeigniory after ſeiſin by deed of N WW 
confirmation b fire time of menz2ry. 11 E. 3. Avowry 100. nor by deed of feoff ment. 10 E. 3. 25. He 604 
ſhall not for-judge ihe tenam. 7 E. 3. 8. ſee contra per Kit. The party rebutts the lord by confir- | 75 
mat ion of his grantor; to held by leſs ſervices, 28 E. 3. 92, 93. per Cur. See 10 Aff. 29. 25 Aſſ. 1 
33, 12 R. 2. Avowry, 256. 43 E. 3. ibid. 258. 19 E. 3. ibid. 122. F. N. B. 162. (C) in the notes re 
there (c) cites the above caſcs. if the lord confirms the ate of the tenant to hold by leſſer ſer- | cr. 
vices, &c. the tenant ſhall have this writ if he be diſtraized for more ſervices than there are ſpe- ſei 


cified in the deed of confirmation. F. N. B. 163. (G) cites Mich. 15 E. 3. Avowry 243. 30 E. 
3. 13. per Seton, &c. | 


1 PL C. 94. b. Ne injuſte vexes lies where the lord has of late time got ſeiſin of more rent, it; 
by the tenant's paying it voluntarily without coertion of diſtreſs. And if the lord diſtreins tlie te- . inc 
nant for this ſurpluſage, the tenant cannot avoid the lord in gvorvry, becaufe of the ſeiſin the lord 1 
had by his own agreement; but he may have this writ directed to the lord, which is in itſelf a 1110 
prohibition not to diſtrain his tenant, to do other ſervices than of right he ought; and it 15 in its tlie 
nat ure a writ of riglit and ſhall be patent; and this clauſe, et nifi feceris, vicecomes, &c., ſhall be cro. 
in the wru; and the proceſs is protiibition, attachment and dittreſs; and this writ is founded on 3 
ſtatute of Magna Charta, cap. 19. F. N. B. 10. (C) (D) (E) ——— But 2 Inſt. 21. cites ſeveral 4nd 
ancient books to ſhew, that this writ is not founded on the ſtatute, but was the ancient law of bet; 
Enviand, and long before this ſtatute. If the rd recovers mere on an ati tri:d, the tenant ſhall | may 
not have this writ ; per Knivet, quære, 29 E. 3. 18. and fee accordingly 38 E. 3. F. Droit 32. and hi / 
by C Green the tenant ſhall have a ne injuſte vexes, though the hd recovers the 1-97 e, which US 
be bad rel: ſed, tut the derd thrreof nat produced in evid nt; or where the aſſiſe was tuk n v2 th: ſei ſin and and 
di, F. N. B. 10. (C) in notis (a) cites 7 H. 5. 7.-—f This ſeems a miſtzxe and that it avon 
ſhould be (Hals,) and there is no ſuch name as Green there in the year book. ] | 2 

The feaſfee ſnall not avoid ſeiſin of rent had of his feoffor by incroachment, nor ſhall he have Ee ITN 
a writ of ne injuſte vexes. F. N. B. 11. (C) cites Mich. 18 E. 2,—— And the notes there (a) cites lang 

33 E. 3. F. Avowry 255, or rather 225. accordaat, and that therefore, on ſpecial matter ſhewn, 
he may traverſe, that he takes by the feoifment, and the tenan', by whoſe hands the feifin was, i 
ſhall not avoid this on the avowry, cites 18 E. 2. F. Avowry 217. Nor ſhall a man have this | 
writ again the grantze of the ſcizniory, F. N. B. 11. (C) cites Paſch. 10 E. 3. — RO 
13550 WY 1 
12 11. 6. In replevin it was held by all the juſtices, that if a man holds 
je For - = land of his lord by 2 5s. per ann. and the lord gets 35. per ann. the 
vil's -aſe. incroachment or ſeiſin of ſurpluſage of the ſervices ſhall not bind 
—2 Inſt. the tenant in; afſiſe of rent, nor in a writ of reſcous, nor in ceſſavit; 
gone P. for in theſe actions the tenure ſhall be tried, and not the ſeiſin, 
. Alliſe, . . * . . 
pl. 24%, quod nota. And per Brian J. in replevin the ſeiſin is traverſable 
cites az All. and not the tenure z for { incroachment, or ſurplus of ſervices _ I 
| bind G 


* 
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bind in replevin, and there the ſeifin ſhall be anſwered, and not the 63. per 

tenure. Br. Encroachments, pl. 1. cites 12 E. 4. 7. | 3 » 

negatur.—* Br, Encroachment, pl. 2. S. P. cites 22 Aff. 68, This rule holds not in cafe 

of a ſuce:ſſ51, or of the ie in tui; for they thall avoid it in an avowry. 2 IJaſt. 21.4 Rep. ii. 
b. S. P. in Bevil's cafe. 


7. And if the brd by dt iftrefs makes the tenant pay more than And in 
is due, ſuch ſeiſin is by cocrtion. Br, Encroachments, pl. 1. cites fuch cafe 


the tenant, 
12 E. na bo upon the 


lord's diſtraining for the rent due, and the rent incroached, may terdi what is due of right, and make 
reſcue if the lord will not ac: -pt it and ſhall not be driven to 4 ne injuſte vexes, or contra formam 
feoffamenti as his caſe lies; but it ſhall be avs N an 2 brought by the lord for the rue, or in 
tr pea % brought by himſcif fo r the diſtreſs for tb /um incroached, and not due of right. 4 Rep. Il. 
b. in Bevill's cafe. 

_ 


8. Avowry, becauſe A. held of him by fealty 12 d. rent ond ſuit - 
court, the rent payable at 4. days in the year, and alleged ſeiſin by the 
hand of the ſaid A. que eftate the Plaint if has, and fir the rent 
of 4 days and fu e ved; the plaintiff ſaid that he held of the 
avowant by fealty and 12d. payable at one day, of wh:ich the defendant 
was ſeiſed, abſque hoc that he held of Pim by the 12d. payable at 4. 
days, and as to the fealiy he tendered to Him at ſuch a place, and he 
refuſed ; and it was agreed, per tot. Cur. that the obtaining of the 


rent at 4 days, which ſhould be paid at one day only, was no in- 


croachment ; becaute they agree in the ſum, whereof he has alleged 
ſeiſin in the avowry. Br. Avowry, pl. 109. cites 21 E. 4. 84. 
9. The lord incroacheth ſc rutices of another nature and avows for 
it; the tenure ihall be traverſed and nt the ſciſin; otherwiſe it is if he 
incroach more / tye jar ie nature; as where "be holdeth by 124. to 
incroach 25. &c. there tne ſ2i1m thall be traverſed ; for the queltty of 
the Tenure is traverſable, and not the qu utity; but to avoid the "Ty [ 352 ] 


croachinent of the quantity, the tenant is pur to a writ of cufio,4; 


and ſervices, or contra forinam feoffamenti; and this is an eſtopple 
between true lord and tenant oaly in replevin; and the tenant 
may make 7/c9, it he diſtrains for this incroachment, and alſo 
this incroachment is 7.tendable only between true {5rd and true tenant, 
and not donor and do: dee, lelior and leſſee; for there they ought to 
avow upon the reſervation, which tne tenants may traverſe not- 
withſtanding the ineroachment; per Plowden, PI. C. 94. Wood- 
land v. Mantle and Reato! 6 


Incumbrances. 


(A) Mat are Incumbrances. 


. G ANT by copy is an incumbrance. Savil. 75. 26 Eliz. 
Lovell v. Lutterell, 


2. A term is deviſed to A. for life, in caſe ſhe lives ſole, and T. 249. 
Ee 2 after Pl. 393. 


100 
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after to B. The inheritance is in J. S. A purchaſes the inheritance 
of J. S. who covenants with A. to diſcharge the tenement of all 
former charges, and afterwards A. marries. Upon this B. enters. 
A. ſues J. S. upon the covenant and adjudged that it lies; for that 
this poſſibility to have the reſidue of the term upon A.'s marriage, is 
a former charge; for the will was before the covenant, and the 
poſſibility ſhall awake and have relatian before the marriage, Ow. 
Trin. 28 Eliz. C. B. Haverington's cafe, als. Hamington v. 
ider. 
3. Tenant in tail if a rent purchaſes the land out of which the 
rent iſſues, and makes a feoffiment, and covenants that the land at 
the time is diſcharged of all former charges; though this charge is 
not in eſſe but is in ſuſpence, as it is ſaid 3 Hg. 12. yet if the tenant 
in tail die, his iſſue may diſtrein for this rent, and then is the cove- 
nant broke; for now it {:all be accounted a former charge before 


the feoffment. Ow. 7. in the caſe of Haverington als. Hanington 


V. Rider. 2 : |; 
4. Covenant that land ſhal! be diſharge N incumbrances does 


not extend to ſuch things as are of common right; for they are by 
law exempted, as tenure; but 7 Eliz. it was adjudged, that if any 
claim common by preſcription by eigne title and recovers, it is a 
breach of ſuch covenant. Arg. 2 Roll. R. 287. Hill. 20 Jac. B. R. 
in caſe of Swinnerton v. Butlar. | 

5. A remitter is no incumbrance ; for it is an ancient right. Arg. 
Godb. 317. Paſch. 21 Jac. | 

6. A proviſo that leſſee for years ſhall not charge or incumber the 
land reſtrains him not from making à leaſe of it, as was ſaid by Holt. 


Skin. 150. Mich. 35 Car. 2. B. R. in the Exchequer. 


(B) Equity. Decreed to be diſcharged. 


I. HERE there were articles, and in them a covenant to co- 

venant in the conveyance, that the lands were free from in- 
cumbrances Ld Cowper ſaid, this is not a covenant that the lands 
are free, but only that in the conveyance he would covenant ſo. 
But in caſe of ſuch a covenant, if any incumbrance is diſcovered be- 
tween the executing the articles, and ſealing the conveyance, or deed of 


ſettlement, whereof the party had no notice, that incumbrance ſhall 


be diſcharged, even before the ſealing the deed of ſettlement, both as 
the concealment is a fraud, and becauſe it would be needleſs to enter 
into a covenant, which before entring into, is already known to be 
broke; but againſt all other incumbrances diſcovered afterwards 


there is the party's covenant only. G. Equ. R. C. Trin. 7 Anne, 


Vane v. Ld Bernard. 


(C) Bought 


ht 


ccc 
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(C) Bought in by ſubſequent Mortgagees or Incum- 


brancers, How far protected. 


7. A mortgaged lands to B. The mortgage was forfeited ; re- 

| * demption was decreed, but the mortgagor, after the for- 
feiture and before the decree performed, had entered into feveral 
bonds, and a /tatute, which were brought in by B. en which bonds and 


 flatute B. extended the land; per Cur. the judzments recovered on 


the ſaid bonds ought not to attach the ſaid mortgaged premiſſes, they 
being after the decree, and decreed them and the extents thereon to 
be ſet aſide. 1656, C Rep. 171. Welden v. Raliſon. 

2. The plaintiff, for a valuable conſideration, had a ſecurity for 
60 l. a year for lives, and ſo was a purchaſor for a valuable conſidera- 
tion, and the lands were afterwards mortgaged to the defendant, who 


353 


being informed S burchaſc, and that it was before him in time, 


he took aſſignments of three recognizances prior to the plaintiff's 


title, two of which were for money, and the other for counter ſecu— 


rity, upon which he extended all the lands charged. The plaintiff 
prays a diſcovery of the nature of theſe dormant incumbrances, and 
tor what cauſe contracted, and what was actually received and paid 
upon them, or by perception of profits ſince the extent. "I he defen- 
dant pleaded his mortgage, and, ſubſequent to that, his purchaſe of 
the other incumbrances to corroborate his ſecurity, and that there- 
fore he ought not to make any diſcovery. But the court conceived, 
the defendant ought to anſwer, becaule the plaintiff has a prior ſecu- 
rity, though both were purchafors. But Baron "Turner ſaid, that 
if the prior incumbrance, that was taken in, had been a fee fimple upon 
a forfeited mortgage, then the ſecond mortgagee or purchaſor ſhould 
not have a diſcovery ; becauſe then the whole eſtate was abſolutely 


in the firſt, and conſequently the ſecond could have no intereſt in 


it. But here the firſt incumbrances were only charges upon the 
land, the cognizces having no intereſt in it. Ihe defendant's coun- 
ſel produced two orders of Chancery, whereby they alleged that 
that court had ruled it otherwiſe in the point in queſtion. But 
the court ordered ut ſupra notwithſtanding, Mich. 12 Car. 2. 
Hard. 173. Hacket and Bedell v. Wakefield. 

3. S. ſeiſed in fee, granted a rent charge 10 H. and afterwards 


' mortgaged the premiſſes 1s C. who bought in a judgment precedent to 


the rent-charge ; there C. having no notice of the rent charge when 
he lent his money, H. could have no remedy in equity againſt the 
judgment, unleſs he would pay both the mortgage and judgment. 


Chan. »Caſes. 149. Mich. 21 Car. 2, Higgon v. Syddal, Calamy 


& al. | 


4. Third mortgagec, without notice at the time of his mort- 


| page buys in the firſt incumbrance, viz. a ſatisfied judgment; he 


all have the benefit of it. Mich, 1683. Vern. 187. + Edmonds v. 
Povey. | | 
n law extend but a moiety and out of the remaining moiety S. might diſtrein for the 
| TE Es : 


S. C. cited 
by the 
Matter of 
the Rolls, 
who ſaid 
that it is to 
be obſerved 
in that caſe, 
that the 
judgment 
cred Kor, 
who was 
the firſt in- 
cumbrane 
cer, could 
whole rent; 
but 
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but that it ſeems, if the firſt incumbrance had been a future ffip!e, and the third mortgagee had 
brought it in, he ſhould have had the whole land, until at law the conuſor by ſcire tac. ad compu- 
tandum had got the ſta: ute vacated, and that could only be on payment of the penalty. For equity 
would not in ſuch cafe, give any alliſtance againſt a third mortgagee, without notice until ® he 
was paid both mortgare and ſtatute, and ſo took a difference between a third mortgagee, buying 
in a ſtatute, being the frſt incumbrance, and a ſtatute creditor, &c. being a third incumbrancer 
buying in a firſt mortgage. 2 Wms's Rep. 493. Mich. 1728, in cate of Brace v. the Dutcheſs of 
Marlborough. Though the rule of equity has been ſo ſettled, it is not however without 
great aporarance of ber die; per the Maſter of the Rolls. Mich. 1728. and ſaid that ſtill it ſeems 
reaſonable that each mortgagee ſhould be paid according to his priority, and it is hard to leave a 
ſecond mortgagee without remedy, who might Know when he lent the money, tliat the land was 
of ſatticicat value to pay the firſt mortgage and alſo his own, and that to be defeated of a juſt debt, 
by a matter ister ali: u is great ſeverity being only a contrivance between the. firſt mortgagee 
and the third; but that this had been ſettled upon ſolemn debate in the cate of F MarsH v. LEE. 
2 Vent. 257. but that there is mo reaſon to carry it further, 2 Wmss Rep. 492. Mich. 1728. in 
caſe of Brace v. the Dutcheſs of Marlborough. Paſch. 22 Car. 2. x Chan. Caſes, 166. March 
. v. Lee. S. P. —; Ch. Rep. 62. M-rch v. Lee. Lein. 1690. 2 Vern. 159. 

+ 8. C. cited by the Matter of the Rolls, Mich. 17 28. 2 Wms's Rer. (4. in caſe of Brace v. the 
Dutcheis oi Marlborough. | 


It ſeems 5. Whether a ſatute bought in by a mortgagee ought to be uſed 
as to lands not in his mortgage? Paſch. 22 Car, 2. 1 Chan. Caſes 


not. Vid. 
Thid. 168. A - , k 

e en. 166. March v. Lee. <= 

337. S. C.—Paſch. 1671. 3 Ch. Rep. 67. per Ld. Keeper Bridgman, Two juſtices againſt two, 
that it ſhall. 


6. A mortgagee buying in a prior ſecurity of the lands in his 
—_ 2- 2 mortgage ard ther lands thall not hold all againſt a middie mort- 

* Y gagec of all thoſe lands till all due to him on both ſecurities be ſa- 
212. Wind- 8 > 7: 3 15 0 285 

tisned; per Wild and Twiſden. But it was reſolved and ruled 

Arkin z. otherwiſe. (Quzre tamen. Paſch. 23 Car. 2. 1 Chan. Caſes 202. 
Richardſon Bovey v. Skipwitli 
and Bailey Os WIL 
& al. ſeems to be S. C. — Per Hale Ch. B 2 Vent. 339 in caſe of Marſh v. Lee. 


Though 7. A third mortgagee buying in a firſt incumbrance, ſhall 5% 
bought in againſt the ſecond mortgagee till both are ſatisfied. Paſch. 23 Car. 


S wt * A . . 
14 Trim, 2+ 1 Chan. Cafes 201. Bovey v. Skipwith. 


1697. 2 Verne 29. Hawkins v. Tayior aid Leigh. $, is to a jag, creditor, Vern, $1. 2. 
Trin. 1688. Turner v. Richmond, | 

8. 17: tgagee ſubſ- quent to a jrinture got an aſſignment of a ſatisfied 

ſtatute precedent to the jointure, and extended it on the lands mort- 

paged On a bill by the ;ointreſs, to ſet aſide the extent, the 

atute being ſatisfied, the Maſter of the Rolls decrecd, that upon the 

plaintiff's paying the mortgage money with intereſt, the defendants 

ſhould aſſign all their ſecuxities to her; but would not ſet aſide the 

extent without payment thereof. 2 Vern. 30. Mich. 1687. Stanton 

| v. Sadler and Buſh. | 

2 <A 9. Where a prior incumbrancer buys in a ſubſequent incumbrance 

R. 2 %ꝙ With n2tice of an intervening ſecurity, he ſhajl not be allowed the 

gelder v. fame; and cited the caſe of Borough and Francis. Trin. 1687. 


cr £ 8 1 
Depeſicr Vern. $54. Long v. Clopton. 
day Tri 31 Car. 2. Fin. R. 406. Shermer v. Robbins, Cox & al. In all ſuch cafes it muſt 
be inten des that the pu ſne mortgagee, when he Jent the money, had n tice of the ſecond mort- 
gage ſtatute or judginent. For that is the ſole equity. And therefore where a creditor by recogni- 
SABLE who bought mal firſt m At gage did 167 en) notice in hi: abe. , though ſuch notice was nt charged 
gn, (winch was brought by ſome me ſne incumbrancers for a ſale, and upon bill and anſwer 
there was fit a Geciee to fate tue ſeveral incumbrances, and then a report, and upon that, a 
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value of the land mortgaged to each of the mortgagees) 


Farther decree for the maſter to ſtate the | | 
adgment, 80, crecdtor to inſiſt upon his having had no 


yet after all theſe proceedings for a puifae j 
. - . f * . . . - JJ. : z 
notice, an 1 tering to be ex. mud 1990 urig i nö fu; cr ; but this denying OF notice g 10 
appear on the plecilinc, whereu * on. the parties might goto illue, , and ne an opportunity of proving 
notice; per the Maſter of the Rolls, Mic. 1728. 2 "WW ms Rep. 445. Brace v. the Dutche.s of 


Marlborough. 


10. A. having m rtgaged lands to B. became a bankrupt, and 
after a commiliion taken out, and an aſſigment made by the com- 
miſſioners, he made a ond mortgage is C. ws nend TH thing of the 
bankruptcy, aud tea an © - rs it of the priar mortgage to truſtees, 
Ld. Rawlinſon held, that C. might protect hin el by his having [ J55 ] 
taken in the prior mortgage and cited many caſes of innocent pur- 
chaſors having been oc to defend themſelves in equity in the 
like manner. But Ld. 'Frevor and Nutchins contra; and held that 
he was not in the ci Dof an innocent purchaſor, and that when the 
commiſſion was fued out he was bound to take notice. And Ld. 
Hutchins ſaid, that the cate turned upon this, that A. the bankrupt, 
at the time of C.'s . had no eſtate or intere{t in him, 
either in law iy; all was diveſted and gone by the act of 
parliament, to which all perions arc Prong 0 to be parties, and are 
bound by it; and the act gives the commuiuoners priver te. + form 
conditions; and in this cate the morts age vas not forſei TOS but if 
it had, the commiſſioners ſhould have had the equity of redemption 3 : 
and took a difference between a man's dev, fling himpelf by his own 
act of his eſtate, and where it was taken out of bin by aft of parita= 
ment, which concludes every body. 2 Vern. 150 to 161. Itin, 
1690. Hitchcock v. Sedgwick. 
11. A martgagor far fi urther conſideration re leaſes the equity of ve- 
demption to the mortgagee, and after mortoages to a third perſon. Such 
ſecond mortgagee may protect hin-li by an old ſtatute; cited Trin. 
1690. per La. Rawlinton. 2 Vern. 160. 
12. A third mortzagee bought in an «/d fatisfied ineumbrance, and 
brought his bill to compel the defendant, the ſecond mortga gee, to 
redeem or forecloſe. He need not prove payment of the conſideratio 
money, but the producing the deed and acquittance is Tuſficient, 
Mich. 1692. 2 Vern. 279. Ld, Ch. J. Holt v. Mill & al. 
13. Where a third mortgagee without notice buys in a firſt in 
another's name, he may mate uſe of his truſtees names at law, either 
to defend or recover, and may have an a&192 at law againſt them to 
aſſign. Paſch. 1701. Ch. Prec. 159. in caſe of Blake v. Sir Edward 
Hungerford. 
14. If a third mortgagee takes only an agreement of fir ft mortgagee 
to convey to him, the ſecond m ortgagee cannot afterwards compel 
the firſt to aſſign to him. Becaule juch agreement was no more 
than what they might have done without any agreement. Paſch. 
1701. Ch. Prec. 160. in caſe of Blake v. Hungerford. 
15. A puiſne incumbrancer, after the bill brought, and after the A thirt 


r/t decree made, and in truth after the report oth alonment of mat gages 
Jo g . ky OM fe _ bouzh t in 


old judgment or mortgage, but was denied any advantage by it; the firſt 


for he muſt come in according to the time of his own incumbrance. mortgages 
Ee 4 2 Vern. 
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fending abi 2 Vern, 525. Mich. 1705. E. Briſtol & al. creditors of Sir Wm. 


4 40 ſec 5 x 
2 12 _ Baſſet v. Hungerford & al. 5 0 
red 12 . , and the Maſter of the Rolls held, that the third mortgage, having thus got the law g V 
tus five, ad equal equity, Mall thereby ſquseze out the ſecond mortgage, and that Ld, J. Hale : a! 
called this 2 plank or tabula in naufragio gained by the third mortgagee. 2 Wms's Rep. 491. ; d 
Mich. 1728. Brace v. Datcheſs of Marlborough. = tt 
16. A. mortgaged to B. and then aſſigned the equity of redemption th 

to C. afterwards D. oitaincd a judgment againſt A. and B. The H 

mortgagee e to D. his mortgage, and then C. tenders the money N ga 

due on the firſt mortgage to D. who had notice of the aſſignment of the | ſu 


equity of reaenption upon his purchaſing in his firit mortgage; and 
it was objected, that D. having the legal eſtate in him by the aſ- 


ſignment of the forfeited mortgage, and C. having only an equitable No 

intereſt, not ſupported by the legal eſtate, if C. would have equity, th 

he ought to do equity, by paying off both monies to D. But it was | 

anſwered and reſolved by the court, that C. ſhould redeem, paying hr 

only the money due on the mortgage, and not what was due on the judg- | — 

ment; becauſe the equity of redemption was n nd the juag- f 5k 

4 ment; for the judgment was not confelied, ſo as to become a real | yo 

* lien upon the eſtate, at the time when this equity was aſſigned; bil 
1 and therefore the judgment could never charge or affect it, and | 

| conſequently C. purchated an eftate not bound by the judgment, br: 

"4 and by conſequence the judgment creditor, by purchaſing in the s 

: [ 356 ] prior mortgagor, could never defeat the intereſt of C. Trin. 1708. | ha 

. Abr. Equ. Caſes, 326. Brereton v. Jones. on 

; 18, Where a puiſne incumbrancer buys in a prior mortgage, in a 

55 order to unite the ſame, and there was @ mortgage prior to that 2 

5 which was bought in, ſo as he has net got the legal eſtate, there he can ſec 

1 make no advantage of his mortgage; per the Maſter of the Rolls. the 

; Mich. 1728. 2 Wms's Rep. 495. Brace v. the Dutcheſs of Marl- bar 

14 borough. | | a | 

#1 19. So where the legal eftate veſted in the truſtee, Ibid. 496. — 

ny 20. In all caſes where the legal ęſtate is ſtanding out, the ſeveral Pill 

incumbrances muſt be paid according to their priority in point of Gans 

time; qui prior eſt in tempore potior eſt in jure. Ibid. 496. — 
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21. A. cerybolder in fee mortgaged to B. who is admitted by F. S. 
ſieward of the mandr. Then A. makes a ſecond mortgage to C. 
who is admitted by F. S. and atterwards A. mortgaged to F. S. the (E 
ſteward, Who buys in A. But per King C. decreed that J. S. | 
ſhould not poſtpone C. becauſe of the notice he muſt neceſſarily 


EE EOS a AT REES 


have of the meſne mortgage to C. by his being ſteward of the ma- | 1. 
nor, when C. was admitted. Hill. 3 Geo., 2. Gibb. 118. Brothers '« 
v. Bence, | | | mor 
| | Car 
I | | 2 
(D) Bought in by Creditors. How far protected. i a 
5 PREY . | | he v 
I. CONU SEE of a flatute ſhall be relieved in ſome caſes againſt ſtatu 
a purchaſor by taking in prior incumbrances, and in ſome It, ec 
not, and the difference will depend upon the circumſtances. Lev. 2 C| 


198. Mich. 18 Car. 2. B. R. Middleton v. Shelly. V. Da 
5 . 2. . 1674. 


Incumbrances. 


22. A. mortgaged lands to B. for 601. and was alſo indebted to C. 
on bond 601. B. aſſigned to C. per Cur. inaſmuch as the eſtate fo 
veſted in C. is a chattle leaſe, and fo liable to debts, and C. having 
an aſſignment of the mortgage, and his debt on bond being a uit 
debt, A. ought not to be let into the redemption, but on payment of 
the principal, and intereſt money due on the ſaid bond, as well as 
the mortgage money; and fo decreed. 1 Jac. 2. 2 Ch. Rep. 360. 
Hallily v. Kirtland. | 


356 
N. Ch. R. 
18 3. cites 
BURGH v. 
Fiaxcls, 
where a 
bond cre- 
ditor had 
the like ad- 
vantage, on 
alignment 
of a moit=- 


gage in fer; and it being by feoffment to the firſt mortgagee, but no livery and ſcitin, that was 


ſupplicd, the bond creditor having fiiſt got judgment at law and then brought his bill. 


3. A firſt mortgage was paid off, but ns reconveyance, then there 
was a judgment creditor, and afterwards was a ſecond mortgagee 
the ſecond mortgagee-yought a bill againſt the firſt mortgagee, the 
mortgagor and judgment creditor to have a reconveyance from the 
firſt inortgagee, he being ſatisfied, which he owned by anſwer, and 
afterwards pendente lite aſſigned the mortgage to the judgment cre- 
ditor ; per Jeſtcaagyp. it is juſtifiable, unleſs the plaintiff will re- 
deem and pay off the debt by judgment, and therefore diſmiſſed the 
bill, Trin. 1688. 2 Vern. 81. Turner v. Richmond. | 

4. A difference has always been taken between a general incum- 
brancer by /tatute or judgment, and one that comes in by purchaſe or 
mortgage. The firſt is no lien on any particular part of the eſtate, 
but affects it only at large, but- in the laſt it is a contract for that 
particular part. That it a man had confeſſed 20 judgments or ſta- 
tutes, the laſt cannot, by buying in the fir/t, hold cut all the intervening 
ones; becauſe when the debt on the firſt judgment was paid, that 
ſecurity determined and expired of itſelf. Arg. and agreed to by 
the court. Ch. Prec. 495. But Ld. Cooper, and ſeveral at the 
bar, thought a judgment creditor may ſecure himfelf by taking in 
a prior mortgage, as well as a third mortgagee ; becauſe his judg- 
ment is a lien on the land. Tr. 1718. Ibid. S. C. 496. Wright v. 
Pilling. | 


A creditor 


by judg- 
ment, ſta- 
tute, or re- 
cognizance 
ſhall not by 
buying in a 
mortgage 
tack it to 
his judg- 
ment, &c. 
and thcreby 
gain a pre- 
ference to 
an after 
mortgagee; 
for ſuch is 
no purcha- 


for, nor has any right to the land, neither in re nor ad rem ; nor does he lend his money upon the 
1mmed-:ate view or contemplation of the cogniſor's real eſtate ; per the Maſter of the Rolls. Mich. 


1728. 2 Wms's Rep. 491. Brace v. the Dutcheſs of Marlborough. 


(E) Bought in % Purchaſors or Strangers. How 


far protected. 
1. N OTICE to purchaſer of a ſecond mortgage before aſſign- 


ment of the firſt mortgage to him, but after the purchaſe 
money paid is too late, and ſecond mortgagee's bill diſmiſſed. 14 
Car. 2. N. Ch. R. 64. Meynell v. Garroway. 

2. If a purchaſor of land incumbered with two flatutes, purchaſeth 
in a precedent ſtatute, having no notice of the ſecond fatute before 
he was dipt in the purchaſe ; he fhall defend himſelf by the firſt 
ſtatute (whether the ſame were paid off or no) if he can at law do 
it, equity ſhall not hurt him; per Ld. Keeper, Mich. 27 Car. 2. 
2 Chan. Caſes 208. Anon. | 
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1 Chan. 
Caſes 267. 
ſeems to be 
S. C. but | 
miſprinted, 
and named 
as tlie caſe 
of Jetterſon 


v. Dawſon, — Ld. Rawlinſon. 2 Vern. 159 cites 21 Car. 2. Hioyey v. Ca LAMY, S. P. and May 
1674. WX MONSELL v. HA WLAND. S. P. and ſaid there were many caſes of that kind, 


3. A. 
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_ - Incumbrances. 


DErre this 3. A, deviſed lands to truſtees to pay debts and legacies out of 
3 the rents and profits. By this they may ſell the land itſelf. J. 
ingly very S. purchaſed (of the heir as it ſeems) and had notice of the will, 
obſcurely - B. fon of A. deviſed land ts be ſold for payment of aebts, the whole 
reported. eſtate being incumbered ; the truſtees fold certain part of the lands 
eſtate being incumbered ; t! ce part o ands 
for 6000 /. and the triſtees aſſigned 1s him ſeveral of the incumbrances 
bought off with his evn mon:y, and allowed good, though the eſtate 
was not wholly freed thereby. Mich. 26 Car. 2. 2 Chan. Cafes 205. 

Lingon v. Foley. 8 | 
4. A. ſeifed of lands in fee confeſſęed a judgment, and afterwards 
made a j9:nture au his wife, Then B. bought in the judgment, and 
purchaſed a leaſe of A. A. died. Decreed that B. ſhall not hold 
over by the leaſe, ſince the profits taken after the extent were 
enough to ſatisfy the judgment according toe true value, nor thall 


hold over by the extent aiter the extended value to protect his leaſe, 


though in truth, he did purchaſe tne leaſe for a valuable contidera- 
* Quzre if tion, though * alſo he had taken a leafe firſt, and for a valu- 
ws ee able conſideration, and without notice of the ee and then had 
(:teszb ia! bought in and excended the judgment, he Mgnt protect tus leaſe 
be taken thereof. But A. and B. when the extent is laid on, and in a way 
rs (ths of ſatisfaction by the true value, ſhall not turn the debt on the 
tered not but by a leaſe ſubſequent. Chan. Caſes, 247. Hill. 26 & 

27 Car. 2. Jacob v. Thatcher. | | 
5. A. purchaſes land charged with a judgment, of which he had 
ratice; afterwards A. bought in ſeveral mortgages for years, and 
ſome of them ſubſequent to the plaintiff's judgment to protect his 
purchaſe. Decreed that the plaintiff paying oft thoſe mortgages 
that were precedent to his judgment ſhould redeem, and the mort- 
gage be aſſigned to him to ſatisfy his debt and charges; eſpecially 
{ince the purchaſor, in this caſe, had ſufficient in his hands to fatisfy 
the ſame. Trin. 30 Car. 2. Fin. R. 366. Bacon v. Aſhby, Caſ- 


tle & al. 


So that if 6. Chancery never protecꝭs purchaſors of prior incumbrances, but 


fuch pur- only where they have been concerned with the Jand betore for a 


chafors or . 0 5 
mortzazees Valuable conſideration, and came innocently into the purchaſe, Hill. 


come in 31 Car. 2. Fin. R. 409. Shermor v. Robins, Cox & al. 


without no- N 
tice, if after they purchaſe in a precedent incumbrance, it ſhall protect his eſtate againſt any meſne 


incumbrance, though ſuch purchating in was after notice of the ſ-cond moricage. Trin. 22 Car, 2. 
2 Vent. 339. Sir H. Finch cited the caſe of PRIMATE v. Jacksox, and other caſes fo reſolved in 
Canc- | | 
S. C. cited 7. No purchaſor ſhall be further or longer protected by an in- 
per Ld. cumbrance bought in, than z:/! ſuch time only as he has received 
eee ſo much of the profits as would ſatisfy that ſecurity, and then the 
n. 1690. : ES 
fame ſhall be avoided by a ci. fa. ad comp. or by an account to be 


Vern. , 
of rant taken in this court. Paſch. 1682, Vern. 52. Earl of Huntingdon v. 


HUI 27 & Greenvill. 


23 Car. 2. | | 
2 Chan. Caſes 212. Windham v. Ld. Richardſon & al. S. P. 


135 8 8. A ſtatute bought in before a purchaſe is as good as if bought 


in after to protect a purchaſe; and ſuch a purchaſor ſhall __ 
| only 


2 Vent. 339. Marſh v. Lee. 


jointreſs. The extent it ſeems was returned and filed; but B. en- 


(F) 


wy 


branc 
49. L 


allowec 
which h 


i. ] 
Portion 


Tncumbrances. 


only according to the extended value, and not according to the real 
value of the eſtate. Paſch. 1682. Vern. 52. Earl of Huntingdon v. 
Greenvill. | | 

9. A purchaſor came into a man's ſtudy, and there laid hands 
an a ſtatute that uhu have fallen on his purchaſe, and put it into 
his pocket; in that caſt he having thereby obtained an advantage 
in law, though ſo unfairly, and by fo ill a practice, the court would 
not take that advantage from him. Cited per Ld. Chancellor, 
Paſch. 1682. Vern. 52. as Sir Jo. Fagg's caſe. | 

10. Purchaſor of lands in the rebellion under the parliament's 
title gets in an old ſtatute; after the re/tauration equity would not 
relieve againſt him; per Ld. Rawlinſon, 2 Vern. 160. Tr. 1699. 
Cites it as the caſe of Taylor v. Tabor. 8 


S. C. cited 
Der Ld. 

Rawlinſon. 
Trin. 16g0. 
2 Vern. 159. 


Chan. Caſes 
274. Hills 


27 & 28 


C. by the 
name of 


' * ' 1 
> | Taylor v. Debarr. 


11. A man articles ts ſell to J. S. and afterwards articles te ſell to 
J. D. who actually pays the money, and has a conveyance. J. 8. 
afterwards aflicnabagcneiit of his articles to W. R. who gets 
in an old ſtatute, he was permitted to defend himſelf by it; per Ld. 


Rawlinſon. 2 Vern. 161. Tr. 1690. in cafe of Hitchcock v. Sedg- 


Wick. 

12. A purchaſor ſhall not protect himſelf by taking a conveyance 
from a truſtee after he had notice of the truſt; for ſo he becomes a 
truſtce himſelf, and muſt not, to get a plank to fave himſelf, be 
guilty of a breach of truſt. Tr. 1692. 2 Vern. 271. Sanders v. 
Dehew. | | 

13. Though tenant for liſe of land ſulject to a mortgage is intitled 
to redeem on payment of a third part, and though if he confeſſes a jta- 
tute, ſuch ſtatute is a charge on that equity, yct this may be defeated 
by a ſubſequent incumbrance without notice; but then ſuch pur- 
chaſor muft not be à purchaſer of a bare equity dude, tor then the 
firſt will prevail, but it he purchaſes in ſuch equity (to redeem on 
payment of a third part) and the legal eſtate together (as by paying 
off the mortgage), and taking an a//ignment, he will have the pro- 
tection of the legal eſtate, Paſch. 1701, Chan. Prec. 160, Blake 
v. Hungerford, ; 


(F) Bought in. Redeemable by Purchaſors or Cre- 
| ditors 972 what Terms. 


| WW HERE there were ſome ſpecial circumſtances in the caſe, 


| an heir was allowcd the whole money due on the incum- 
brance he bought in though he paid leſs for it. Paſch. 1682. Vern. 


49. Darcy v. Hall. 


And though 
an heir or 2 
truſtee buys 
in au in- 
cumbrance 
tic ſhall be 


allowed no more than what he really pays for it, unleſs he bought it in zo protec? an incumbrance to. 


which himſelf is intitled, Ibid. 


2. If the heir buys in an ihcumbrance on an eſtate charged with 


portions, he ſhall be allowed no more than what he really paid, 
And 


Tn Cuſtodia. 


And the whole eſtate ſhall be liable to ſatisfy this incumbrance 
firſt, Per Jefferies C. Mich. 1685. Vern. 334. Brathwait v. 
Brathwait. 

2Vent-353- 3. If an heir or any other buys in an incumbrance, he ſhall not 


. p P. be allowed as againſt a prrchaſor any more than he really paid for 


where ſuch ſuch an incumbrance. Irin. 1687. Vern. 464. Long v. Clop- 
buver in is ton. 
a frunger, 

he ſhall be allowed all. Mich. 6 Annæ, f Salk. 255. per Cowper Chanc. But if a man had 
purchaied without rice, perhaps he had equity to redeem for what was really paid. Per Jefferies 
C. Mich. 1685. Vern. 336. Philips v. Vaughan. 


[ 359 ] 4+ Mortgagee afigns for Iſs than is really due to him; the mort- 
gagor ſhall not redeem without paying the whole money due on the 

wi _ R. mortgage. Mich. 1687. Vern. 476. Williagzs v. Bringfield. 

117. Baker v. Haller S. P. | 
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® Tr. 1658. 5, Where there are ſulſeguent incumbrances or creditors, in this 


Vern. 66. | ; 
8 Caſe allowance ſhall be only of what was really paid. * But mort- 


Jobnfon.— gager or his heir muſt pay all that is due. peut. Mich. 1687. 


1 155. Vern. 476. Williams v. Springfield. | 


Jn Cuſtodia. 


(A) In Cuſtodia Legis. 


so thouzh 1. 68 diſtreiued or impounded are in cuſtodia legis, and ſo 
they are cannot be attached at common law. Cro. E. 691. Trin. 


replete, | * 
Wer. Os 41 Eliz. C. B. Humphrey v. Barns. , 


Executors, 151. | 
2. Cattle impounded are in cuſtodia legis, and the party that diſ- 
treined them damage feaſant has not any intereſt in themz nor au- 
thority to deliver them. Cro. E. 813. Paſch. 43 Eliz. B. R. Pil- 
kington v. Haſtings and Meacocks. 

3. After judgment executed, the goods, &c. are in cuſtodia le- 


gis, and not liable to exchequer proceſs: or commiſſion of bank- 


ruptcy. Comb. 123. Trin. 1 W. & M. B. R. Lechmere v. Tho- 
roughgood. | 


(B) In Cuſtodia Mareſchalli, &c. who, what and 


how. 


1. N C. has action againſt one who was outlawed, and went 
and came by mainprize, and prayed that he anſwer to it in- 


ſtantly, for that he is in ward here; per Cur. he is not in ward g 
| | the 


We at e ws oem 


Jn Cuſtodia, 359 


the court becauſe he a appears by 9 and not in ward, by which 

| it is at his election if he will anſwer or not, and e contra, if he had 

5 been in ward, he ſhall anſwer or ſhall be condemned, by which he 

| was not compelled to anſwer, but was put to his tion. Br. 

a Reſponder, pl. 30. cites 30 H. 6. 27. 

| 2. Error is not well affigned, that there was no bail filed, unleſs A man is 

[ added that the defendant was not in cuſtodia. Vent. 233. Hill. 24 not in cuſ- 
J & 25 Car. 2. B. R. Anon. I ary fon 


reſchalli 
till bail led. 6 Mod. 33. Mich. 2 Annæ, B. R. Wyat v. 9 


3. A perſon is not in cuſtody of the ſheriffs of London, till he is 
brought into the counter, and before he be in the cuſtody of the ſer- 
jeants. Per Holg. A man is not regularly in cuſtody at the ſuit of 
another, till a writ delivered to the ſheriff, and arre/ted. 11 
Mod. 69. Hill. 4 Annæ, B. R. Jackſon v. Humphrys. 

4. If the ſheriff of Northumberland has a man in cuſtody in N. and 
the ſheriff is himſelf here in town, and a writ is delivered to him 

Here in town age that perſon, he is in his cuſtody immediately | 
upon the writ ; otherwite, if the man was out of the county at the | 
delivery of the writ, as in cafe the ſheriff was bringing him to Weſt» | 
minſter on a habeas corpus. 1 Salk. 274. Trin. 5 Anne, B. R. 

Jackſon v. Humpries. 

5. Perfons were indicted of murder, but before their diſcharge, [ 360 ] 

the ſheriff produced a writ of appeal, which was delivered to him, 
and the court held, that the priſoners were in cuſtody by delivering 
of the writ to the herif 11 Mod. 252. Mich. 8 Annæ, B. R. the 
Queen v. Tooly, Arch and Lawſon. 


(C) Of delivering Fan to Perſons In Cuſ- 


todia. 


I. Jy ECEARAT IONS an the bye againſt one in cuſtodia, cught 
to be delivered in term time; per Roll on J. Sti. 321. 
f Hill. 1651. B. R. Anon. 
2. When a man is in cuſtodia mareſchall;, any man may declare 
againſt Him in a perſonal action; and it he be bailed out, he is {till 
in cuſtodia to this purpoſe, viz. as to declarations brought in againſt 
him that term; for the bail are as it were delegated by the court to 
have him in priſon. Vent. 233. Hill. 24 and 25 Car. 2. Anon. cites 
: Hob. 264. 
3. Defendant committed by the court for a contempt cannot be He cannot 
charged with an action without leave of the court; but on motion, declart 


] they 1 give leave as they did in this caſe. 2 Show. 88. Hill. 25 — 
31 & 32 Car. 2. B. R. the King v. Dean & al. dia, that i bs 
commute 


for a miſdemeanor. Sti. 356. Mich. 1652. Maurice's caſe.— If a perſon be in ex: cution for a Hine, 

it is a contempt for any to / arge him with a civil action without leave of the court, but the court 
it will hardly diſcharge the action, _— they will ms the contempt. Per Cur. 6 Mod. 88. 
1- Mich. 2 Annæ, B. R. Anon. 
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But the not 4. Though by the courſe of the court, if the d:/endant lie in pri- 
9 . fon tro 0e ter mms and 19 dectaration is put in, he may get a rule 
e to be diſcharged, yet if the declaration be delivered afterwards and 


* # *« * 
Den fore? 


ben to one judgment thereupon, it is a good judgment, and the bail will be li- 
in cuſtody, able in ſuch caſe. 2 Vent. 143. Hill. 1 & 2 W. & M. C. B. Dod 


or entring „., Dawſon. 
judgment, 


« 1 — , »& 4 _ 5 2 4 p i 1 * 7? 1 1 7 1 __ 0 
is 2rrecover able in B. R. but otbert: t/e in C. B. if defendant continues ſtill in c nitody ; per Eyre Ch. 
J. 1728. 


But if pri- 5. Where a perſon is here in a&7ual cuſdady, he is liable to all ac- * 


4s 1026 tions; but if he be here only upon bail, he may plead his priviledge; 
a: 1» th: h for the ſheriff cannot take notice of his priviledge ſo that he muſt 
action it give bail. 1 Salk, 1. per Holt Ch. J. Mich. 8 Wa 3- B. R. Dun- 
deu v. Church. Tony E' | | 
been waved | | 

as to the ſecond alia. 1 Salk. 2. Hill. $ W. z. E R. Jones v. Podiaer. 


Fir if he be 6. If a man be in cuſtody of the marſhull on a reddidit ſe, you 
7 may charge him on the reddidit ſe in exccuti 2 tne marſhall, 
not charge Without making the mar/ball actaruiedge im in Court to be in his 
him till ac- cuſtody; per Cur. 12 Mod. 73. Irin. 7 MW. & M. Anon. 
knowledg- 
ed; per Cur. 12 Mod. 73. Anon. 
7. Declaration delivered againſt one in cuſtody, he ſhall have the 
whole term to plead in abatement. 2 Salk. 515. Mich. 8 W. 3. 
B. R. Anon. | | 
8. 8 EV. 3. 26. For the more eaſy and quick obtaining judg- 
ment a7 ainſ! a priſaner in the Fleet, it ſhall be lawful for any perſon, 
having cauſe of action again/t ſuch prijoner, after fling or entering 


a declaration with proper cer, to deliver a copy thereof to ſuch de- 


fendant in any perſonal action, or to the turnkey or porter of the ſaid 
Fleet priſon, and after a rule given 15 plead, to be cut in 8 days at 
mojt after delivery of fach coy, and affidavit made che rec, before one 
of the judges of the Common Plas or Exc equer, to fign judgment againſt 
ſuch defendant as 1 he had afuall; been charged at the bar of the 
Common Pleas or Exchequer with ſuch action. 

[ 361 ] 9. If after judginent a priſoner is not charged in execution Within 

$ Nod. 227. two terms he ſhall have a ſuperſe4cas as well ſince the 4 & 5 W. & 

Hill. to M. 21. as before. Carth. 469. Mich. 10 W. 3. B. R. Holland v. 


Geo, Anon, 1 
F. Sefjſeant. 


10. A. is in execution at the ſuit of B. and charged with action 
at ſuit of C. who obtains judgment; he ought to charge him in ex- 


ecution by commettitur, and not by ca. ja, but he may have fi. fa. 


But quzre, if after he has charged him by committitur, he may have 
fi. fa. he continuing ſo im execution. By the ttatute, if one in exe- 
cution by ca. fa. eſcape, the plaintiff may ſue fi. fa. 12 Mod. 313. 
Mich. 11 W. 3. Aon. | | | | 
11. One arreited by proceſs of this court, for want of bail goes 
to cuſtody of marſhal, and after by hab. corp. gets himſelf turned 
over to the Fleet; ſure the plaintiff {nall not thereby loſe the bencſit 
of declaring againit him in cuſtody of marſhall; but if he removes 
himſelf in that caſe t of c/lody of ſheriff inin the Fleet, fo that he 
never Was in cuſtody of marikail quære if there may be a ditier- 


ence, 


en ag. 
it is th 


Jn Cuſtodia. 


F ence, though even there - it will be dangerous to ſuffer ſuch re- 
/ moval to the prejudice of the firſt plaintiff's action; per Holt Ch. 
J. 12 Mod. 560. Mich. 13 W. 3. Anon. | 


Fleet could not be declared againit without bringing him by hab. cor- 
pus into court; but the courſe here was to leave declaration with 
the turnkey. 12 Mod. 561. | 

13. It one is in cultodia mareſchalli, to charge him with action 
or execution you muſt (if in term time) file a bill againſt him and 
deliver a declaration to the turnkey ; upon this he ſhall lie two 
terms before he ſhall be diſcharged, even on common bail; but if 
it be in vacation, the plaintiX muſt go to the marſhall's book in the 
office, and make an entry, quod remaneat in cultod. ad ſect. J. S. 
but then he mult be 11.auctual cuſtody, and not at liberty, becauſe 
then he may be arreſted ; per Cur. 1 Salk. 213. Mich. 3 Ann, 
B. R. Tiliden v. Palfriman. 345. S. C. and P. f 
but the priſoner had no nat ice; on ſhewing thereof and affidavit a judgment by nil dicit 
was ditcharged, and ny ordered to accept a plea, Sti. 336, TI in. 1653. B. R. 


14. If marſhall ew-s one te be in his cuſtody who is nat, that ſhall 
_ conclude bimſelf but no body ciſe, and ihall ſubject him to an eſcape. 
6 Mod. 254. Mich. 3 Annæ, B. R. Tilſden v. Palfryman. 

15. If marſhall fer one to be in and out at times, and during 
ſuch time he is charged by a remanet, &c, though he were actually 
out of priſon at that time, yet if he returned in again, that will be 
quaſi a continuance of the firſt impritonment. 6 Mod, 254. Tilſden 
v. Palfryman. 1 | 

16. You cannot declare againſt a man in cuſtodia any where Lut 
in B. R. but a proceſs muſt go to the officer to bring him to the 
bar. II Mod. 69. Hill. 4 Anne, B. R. Jackſon v. Humphrys. 

17. It was held by the court that it was not ſufficient to deliver 

a cohy of a declaration to the turnkey or gaoler where the defendant 

is in cuſtody, unleſs the declaration is firſt filed in the office, and a 

judgment for that reaſon was fet aſide. Hill. 10 Geo. 1. 8 Mod. 
220. Anon. 


« 


ſhall be faid 


(D) In whoſe Custody the Priſoner 
= K 

1. H E who comes 75 London by writ of corpus cum cauſa 
brought by officer of London, is priſoner to the officer who 

brought him, till he be thereof diſmiſſed, and not priſoner to 

the bank; ſo that if another action ſhould be againſt him in banco, 

he ſhall not be compelled to anſwer to it. Br. Impriſonment, pl. 

99. cites 9 H. 6. 54. f 

oned in Newgate in London for ſurety of the 


2. If a man be mpriſoned i 
peace by precept of Middleſex, he ſhall not be ſtayed by any plaint tak- 
en againſt him in London; for though Newgate be in London, yet 
it is the priſon as well for the county of Middleſex as for the city of 
0 5 | London, 


1 


12. Note, before the late act of parliament, one in priſon of the 


6 Mod. 2 ; 
8 
declaration 
was filed iu 
the office 
againſt one 
in cuſtody 
of the mar- 
ſhal and a 
copy lift with 
the clark of 
the Priſon, 
againſt him 


Br. Plaint, 
pl. 24. Cites 
16 E. 4. 5. 
— Br. Pri- 
vilege, pl. 
44 cites 
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London, and in this caſe he is priſoner there for Middleſex, and not 
for the city of London, and therefore all not anfwer to the plaint in 
Lendon. Br. Impriſonment, pl. 104. cites 16 E. 4. 6. 
Br. Corone, 3. A priſoner who comes from the totuer of London to B. R. to an- 
pl. 125. fſwer for treaſon, ſhall be in cuſtodia mareſchalli, ſedente curia, and 


e. A cuſtody of the lieutenant of the tower of London, and when 


he departs he ſhall be ſent again to the lieutenant of the tower. Br. 
Impriſonment, pl. 96. cites 1 H. 7. 23. 


, | C 
Indictment. 
+ Anin (A) * Indictment, Extortion, and MHiſdlemeanours.] 


dictment 15 
an accu- 


ſation [8] M 14. E. 3. B. R. Rot. 38. Richardus Bernard clericus 
bas Thome de Bolton militis taxatoris & collectoris 15, fecit 
den finem per 50 marcas pro eo quod recepit denarios per pondus magnum, 


& pl. 
_.” per quod lucravuit in qualibet libra 205. 6d. & ultra, & pro extortio- 
— Nils.] | | 


at the ſuit | | : 
of the King, by the oaths of 12 men of the ſame county, wherein the offence was committed, re- 


turned to inquire of all offences in general in the county, deter minable by the court into which they 
are returned, and finding a bill brought before them to be true ; but when ſuch accuſation 1s 
found by a grand-jury, without any bill brought before them, and afterwards reduced to a formed 
indictment, it is called a preſentment ; and hen it is found by Jurors returned to inquire of that 
particular offence only which is igdicted, it is properly called an 1quilition, 2 Hawk. Pl. C. 20g. 


cap · 25.1. pp 


2. Tr. 36. E. 3. B. R. Rot, 27. Preſentatur quod Phill. Otere 


capellanus, collegit ad pontem vocatum Feribrig 201. quas expendit circa 
dictum pontem ; ſed barras ad dictum pontem confixit & conclufit gued 
nullus tranſire potuit ſine fine ſibi faciende, &c. defendens fatetur, & 
is fined. | 
— [ 3. It the apprentice of J. S. gets a woman with child, and there- 
< 01954 ry upon ſecretly departs, and after J. S. procures ſome juſtices of 
4 jog Fol peace to make @ warrant io the cornftable to tare him, and to bring 
im before them or others to anſwer this oftence, and after a flran- 
ger, well knnwing of this warrant, harbours, and comforts the ap- 
prentice in lacis ignotis, by which the conſtable cannot take him, yet 
this is not any offence puniſhable by the common law, in as much as 


the warrant was not to apprehend him for f-/5ny or treaſon, and 


therefore the harbouring and comforting not puniſhable. Hil, 16 
Ja. B. R. Vaughan's c-12 in writ of error per totam curiam. } 

4. But in this caſe if the ſtranger, knowing of the warrant, ad- 
viſes and incites the apprentice to abſent himſelf ſo that the conſtable 
ſhall not take him, and he harbours and comforts him to this purpoſe, 
this is an offence puniſhable by the common law by fine and im- 


priſonment ; becauſe he perſuades him to avoid and to hinder the 
4 courſe 


lail th 
Preite. 
Car. 2 


9. 
Mich 


10 
money 


1 
II, 


money 
to indi 
Which 
taken, 
nor th 

Voz 


* 


courſe of juſtice, though the warrant was not for felony or treaſon, 
Hil. 15 Ja. B. R. Vaughan's cafe per Curiam, præter Doderidge 
(but quere well of it.) ] 

5. The mayor of L. was indicted for extortion, for that he had 
received 245. of one A. for giving of judgment in an action of debt, 
1 Le. 295. Hill. 27 Eliz. B. R. the Mayor of Lyan's caſe. 

6. A commiſſary of the archbiſhop of Canterbury, B. regiſter, 
and C. apparitor, were indicted of extortion, that they colore officiorum 
ſuorum had malitiyſe accepted and received 115. © 4. for abſolutian of [ 30 3 
one D. who was excommunicated, where they ought ta have received | 
but 25. 6d. And exception was taken to this indictment, becaule that 
all their offences are put together, viz. colare officiorum ſuorum, where- 
as the particular offence of every offender ought to be ſpecially ſet 
down, but here they re confounded ; which fee by the ſtatute of 
25 Ed. 3. q. that ordinaries ſball not be impeached by ſuch general in- 
dictments, unleſs they ſay, and put in certain, in what things, and of 
what, and in what manner the ſaid ordinaries have committed ex- 
tortion; but the ption was not allowed; becauſe of that the 
party grieved cannot have notice; for they took in groſs, and after- 
wards parted it betwixt them; another exception was, becaulc it is 
not ſhewed what is their due fee, and that was conceived to be a good 
cauſe of exception; and if no fee be due, the fame ought to appear 


in the indictment. And afterwards the opinion of the court was, 


that they ſhould be diſcharged. 3 Le. 268. Mich. 33 Eliz. B. R. 
Lake's caſe. | | 

7. A. was indicted, quod exiſtens ſervus five deputatus of the 
chancellor of the biſhop of H. he tes 10 5. for writing letters of admi- 
nitration contra formam ſtatuti, &c. Palm. 318, Mich, 20 Jac, 

B. R. Smith's caſe. 

8. A. a fberiff*s bailiff was indicted for extortion by two ſeveral Jo. 379.8. 
indictments; in the one, that he had rece:ved 20 s. from one extor- be Kine 
rue c:lore officit ſui; and in the other, that he extorſive took 65. 8 d. ». Lam. * 
Cro. Car. 438. Hill. 11 Car. B. R. Brunſden's caſe. ferne.—Sa 


bail # of 
the bundred of S. was indicted for extortion, viz. that ce <Ficti he had taken 50s. and was found 
guilty; and after the inditment was removed lnther and exceptions taken to it; becauſe the 


cauje for which he took the 39 5. is wot ce in the indictment ; for it is iſſuable; but the court 
held the indictment good; for it is colore officii, and perhaps he went to one of the hund: ed, and 
laid that h. ourht to have ſa much a5 64l:gf, Rc. the which matter could rot have been otherwite ex- 


preiſed. But if it had been upon demurrer, perhaps it ſhould be otherwiſe. Sid, 91. Mich. 14 
Car. 2. B. R. the Kiag v. Cover. | 


9. A miller was indicted for taking tos great toll. 5 Mod. 13. 


Mich. 6 W. & M. the King v. Wadſworth. 


10. Indictment was for extortion againſt an efficer for taking 
money for not carrying his prifoner to a ſpunging-houſe. 12 Mod, 
255. Mich. 10 W. 3. the King v. Beechcroft. . 

II. Indictment againſt ſeveral fer intending to defraud A. of his 
money by threatning to ſend him to Newgate by colour of a warrant, and 
to indict him 7 perjury, unleſs he would give them money and a note, 
which he did through their threats; and though exception was 


taken, becauſe it was neither averred, that there was no warrant, 
nor that he was not guilty of perjury, nor that any money was ac- 


Vor. XIV. 


tually 
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tually paid; yet the court held, that it was offence indictable, and- 
over-ruled the exceptions ; and by Holt Ch. J. every extortion is 


an actual treſpaſs, and an action of treſpaſs will lie againſt a mar 


for frighting another out of his money. If a man will make uſe of 
a proceſs of law to terrify another out of his money, it 1s ſuch a treſpats 
for which an indictment will-lie ; and judgment for the Queen. Mich. 
1707. B. R. 11 Mod. 137. the Queen v. Woodward & al. 

12. A, was indicted at the common law for ſeveral miſde- 
meanors againſt the peace of the king, and which were to the 
great ſcandal of chriſtianity, viz. becauſe he ſhewed his naked body 
in a balcony in Covent Garden to a great multitude of people, and there 
did ſuch things, and ſpoke ſuch words, &c. (ſhewing ſome particulars 


of his miſbchaviour,) and this indictment was openly read to him 


in court; and after he had been continued*vpy recognizance from 
Trin. term to the end of Mich. term, the court demanded him to 
have his trial for it at the bar; but he, having - adviſed, ſubmitted 


himſelf to the court, and confeſſed the indictment, wherefore the 
court conſidered what judgment to give, — 


cauſe he was a 
gentleman of a very ancient family and his e/tate incumbered (not in- 
tending his ruin, but to reform him, ) they ne him only 2000 marks, 
and that he ſhould be impriſoned for a week without bail, and be of 
the good behavinur for 3 years. Sid. 168, Mich. 15 Car. 2. B. R. 
the King v. Sir Charles Sidley. | | 

13. If what was a miſdem:anor at common law be made felony by 


fatute, as for buying ſtolen goods knowing them to be ſtolen be- 


fore the acts making it felony; yet after the acts which make it 
felony, it is not punithable as a miſdemeanor, and muſt therefore 
now be indicted for felony. 12 Mod. 634. Hill. 13 W. 3. the 


King v. Croſſe. | | 
14. A. ſettled an account with B. by which he was indebted 


to B. in ſuch a ſum; A. fizned the account and afterwards got it 
into his hands and fore it, and was indicted for it. 6 Mod. 175. 
Paſch. 3 Annz, B. R. the Queen v. Criſp. | 


(B) Contempts to Courts. 


[ I. 1 F a man comes before the juſtices itinerant, and there the 1 
of London ſays, that he is excommunicated, and fo publickly 
denounced him, upon which A. before the juſtices /iteram fig 1!lo of - 
ficii curiæ Cantuarienſss ſignatam in lena curia regis tbidem porrexit 
capitali clerico juſticiariorum prdictorum legendam, ad famam & 
flatum ſuum clarificandum ; the which letter the biſhop /tatim de ma- 
nu prædicti capitalis clerici cepit & aſportavit againſt the will of the 
ſaid clerk, though the clerk ſzveral times requeſted him to deliver 
it to him again. The biſhop may be indicted for this contempt to 
the court. Liber Parliamentorum. 21 E. I. 44. b. between Penleſdon 
and the Biſhop of London; this oftence was puniſhed in parlia- 
ment.] n 


(C) Concerning 


hy 


attachi: 
vita ſue 
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(C) Concerning [Things done, or ſpoke in Court to] 
Judges. What ſhall be ſaid an Offence puniſh- 
able. | | 


[I. H 13. E 3. B. R. Rot. 116. A man was committed in par- 
5 * liament, and tincd for /aying to a juſtice of oyer, &c. that be 
lied, and laying violent hands upon him. | 

2. A. came to the court of C. B. (juſtice Hutton and juſtice Craw- 


Fuſtice Hutton of high treajon ; for which he was committed to the 
cuſtody of the warden of the Fleet by juſtice Crawley ; and after 
by the direction of thi King, he was indicted in B. R. and con- 
victed and fined 5,000 J. to the King. And juitice Hutton preferred 
his bill againſt him there, and recovered 10,000 J. damages. Hutt. 
130. Mich. 14 Car. Hanſon's caſe. 

3. A. ſaid to N ices in their quarter ſeſſions, if I cannot have 
Juſtice here, I will have juſtice elfwhere;z for which contempt the 
juſtices of the ſaid ſeſũions indicted him, fined him. 5 . and com- 
mitted him to priſon for default of payment ; all which matter was 
returned upon habeas corpus, and the return being filed, it was pray- 
ed that he ſhould be diſcharged ; but ſeveral of the juſtices were of 
opinion, that it was a contempt, for which upon indictment, he may 
be fined, as here he is, for which fine he is now in execution, and 


therefore ſhall not be diſcharged nor bailed. But Twiſden J. 


doubted, if the words before were a contempt; for though it is 
a contempt to accuſe them of injuſtice, yet it is not to appeal, and 
theſe words are ſpoke by way of appeal, which is lawful for every 
ſubject to do; ideo quare. 1 Sid. 144. Paſch. 15 Car. 2. B. R. 
the King v. Mayo. h 

4. A. being brought by warrant before the juſtices of peace at 
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Tee (J) pl. 
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ley then being there, giving rules and orders) and ſaid, I accuſe Mr. 


their ſciſions ſaid, ths is no juſtice of peace's buſineſs ; you ſhall not 


try this matter; have a care what you do; I have blood in me, if 
1 had you in another flace. The court inclined, that the words 
are not indictable as laid in this indictment; becauſe they did not 
carry any neceſſary intendment of a challenge or intent to break 
the peace, eſpecially when it appears in this very indictment that 
the defendant was a wheelwright, and ſo not likely to challenge or 


be challenged. 10 Mod. 186. Mich, 12 Annz, B. R. the Queen 
v. Nun, | 


(D) [By going Armed.] Touching Contempts to 


Courts [by Threatning, or * Striking there.] 


B P 18 E. 3. B. R. Rot. 18. Willielmus Jordan inventus fuit 
* vagrans armatus de platis, in contemptum domint regis & 
attachiatur, qui dicit quod minatus fait per homines ignotss de 
vita ſua, & fic in ſalvationem vitæ ſuæ appoluit ſuper corpus ſuum 

Ff2 | quoddam 


[ 365 ] 


See (B) (I) 
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* See Strike 
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into the quoddam par de platis & non in contemptum curiæ. Et hoc per 


8 my juratum compertum eſt, ideo quietus, ita tamen quod invexniat ſe- 
3 ©, 


I curitatem de bono geſtu ſus. Et invenit manucaptores.] 

brought to the bar in his compleat armour, the cauſe was demanded, and he ſaid that it was in his 
defence, being in frar of a great man then tn cot), and he was committed to priſon by the court during 
the King's pleaſure, and his lands forfeited during his life. Poph. 207. Trin. 2 Car. B. R. per 
Duderwge J. cites 24 E. 3. 23. Fitzh. Forfeiture, 22.— ut in Fitzh. pl. 22. is no mention of for- 
ſeiture of lands. — And; Iutt. 162. cites S. C. but mention one forfeiture of arms and impriſon- 
ment during the King's pleature, and after ſays that it appears by this cafe that the offender was 
tobe puniſhed according to the act of 2 E. 2. 3. by forteiture of the armour and impriſonment only, 
but that the ſtatute 20 R. 2. ds fine and impriſonment 2 E. 3. z. enacts that none. ſhuli come quite 


ferce and arms before the ting's j fices, or atler bis miner, ns 82 or ride armed in affray of peace, in pain 


= 
 * 7 * 1 5 * . . . ＋ 7 .* * Fd 
ic for f:1t their eas, an! ts jagjer imp, 1/gnmzont at tb; 4. 8 1 414. 


88 2. Tr. 1 H. 8. Rot. 16. A man is fined 100 I. for ſpeaking 
Threat- threatuing werds to the mar ſhall of B. Re in Meſtminſier-Hall, for 
Pig. keeping of a priſoner committed to him by the court of B. R. Tr. 
10 E. 3. B. R. Rot. 21. Preſentatum fuit per juratum quod cum 


One was . . , ; 
indie jurata capta fuit coram domino rege apud Weſtmonaſterium die Lu- 
indicted t WY 7 oy x 
and ar- nz, &c. inter Aliciam de Legh quereitem @gbdi.telmum Wangh- 
raigned vain defendentem de placito trauiſgreſſionis quidam Richardus de 


for ſtriking : 3 NY r a 
. Carlil & alii tempore quo juratores inquiſitionis fuerunt ad barram 


ieh, Coram juſticiariis ad veredictum ſuum dicendum dictis juratoribus 


with his — minas fecerunt S ibſos profecuti ſunt ad portam palatii domini regis 
_ anc, Weſtmonaſterii & * ibidem inſultum fecerunt & ipſos vulneraverunt 
ourts and & male tractaverunt, &. Et dictus Richardus in curiam ductus 


ebrea:ning to dicit quod non eſt culpabilis & ſtatim fatetur præmiſſa & ſubmit- 


hang bim if tit gratiæ curiæ. Judicium redditur quod manum ſuam dextram 


gare UT 
b- gave 2 


dere? arne amittat & amputetur & compmuttitur turri London ibidem moraturus 
a fel-n tin dum vixerit. Sed exccutio pro amputatione manus reſpectuatur 


. ne quouſque, &c. ſimile judicium. P. 24 E. 3. B. R. Rot. 50. 
confeſſed the. indictment, and his judgment was impriſonment for life; “ forfeiture of all his lan, 
goods, and chattele, and amputat ion of his right hand, at the ſtandard in Cheape; and execution 
was done 2ccordingly. D. 158. b. pl. 10. reports that this 2ppears of record in B. R. rin. 1 E. 4. 
Rot. 2. Davis's caſe. Finch. 7;. b. Dal. 23. pl. 6. 3 & 4 P. & M. cites 4 E. 3. Corone, 6. 
S. P. but it ſeems to be miſprinted, it being neither at the ſame title and plea in Fitzh. or in 
Brooke. | But Daliſon makes a quere, what law there is for the forfeiture of his lands, but there 
is, that the forſe:ture of his lands may be for his life. Terk. 43. bl. 81. cites S. C. in D. 188. 
b. and ſays, the forfeiture is of the inheritance of the lands, and that the offender muſt be indicted 
and convicted before this puniſhment can be inflicted; and that it is the ſame of f/trit:ns tefore the 
Ain juſtices of aſſiſe or gail d livery. He who K an affray in the preſ-nce of the jujlic-;, and th 
who reſcue bin with droanun wianperns, ſpall be dial ied ant impriſoned for ever, and their hund. dt off. BI. 
Pain, pl. 16. cites 22 E. 3. 13. and Fitzh. Forfeiture, 21. | 


[ 366 ] [ 3. 41 Aſſ. 25. A man ftruck a juror at Welminfler who paſſed 
gagainſt him and was indicted and arraigned at the ſuit of the king 
Striking. and attainted, and the judgment was that he /5u/4 go to the tower 


Ls 4 London and there remain in priſon all his life, and that his right 


Br. Char- hand ſhall be cut off, and his land, &c. ſhould be 8 into the hands 
ters de par- of the king, and the king anſwered of the iſſues; and after the 
con, 2. king gave the lands to another, ſuppoſing that they were forfeited ; 
» Fol. 77. and after the king ®* by his charter pardoned him who ſtruck the 
wg juror by ſuch words (reciting how he was convicted, and alſo all the 
cites S. O judgment as above) pardonauimus predictæ perſone pradittam ampu- 


— Treſpaſs ; "HB. : : 
Fan ionem & guicquid ad nos pertinet in hac parte; and upon this the 


| and battery heir of him ſued a ſcire facias out of the charter againſt him, to 


whom 


6. 

the , 
move 
aſmue 
&c. t! 
ſum c 
bar he 
for B. 
evider 
offere 
court 
H. bee 
for the 
power 
which 
3 
ockn 


| we have precedents in 1X. 4.) viz coram domina regina; the judg- 


whom the land was given, why he ſhould not be reſtored to the in Weſt- 
land, and the defendant pleaded that this writ does not Iye upon a Ds 


charter, not being warranted of record; and becauſe the detendant wounding 
would not ſay any other thing, ex:cution was awarded by judg- and male- 


treating; 
ment. + 
l the defen- 
dlant pleaded not guilty, and Knivet juſtice command d the marſhall to make panel of the prople wha haue 
Nulli of merchandizs in the eme 5 tl, and fwore him to return perſons 208 ſuſpicious nor procured of 


the one part nor of the other. Br. Lreſpaſs, pl. 258. cites 42 All. 18. 


4. Indictment for drawing a ſibard in Aula Weſtm. ſedentibus Ow. 120. 8. 

Curiis, and had judgment of perpetual impriſonment and 100 l. fine; = i 
. he > a 1. 4 

note on the evidence it appeared to be on the ſtairs aſcending the 3% 20 

. . x — 
court of wards, and fo cut if the view of the courts; but per Pop- cites 41 
ham, if the indictment had been (as it ought to have been and as E. 3. Co- 
1 rohe, 280. 
. „ 3 19 E. z. 
ment ſhould have been amputation of his right han d, forfeiture of all judgment, 

0 . . . * % 
his lands and chattels, and perpetual impriſoument. Cro. E. 405. ane 


Trin. 37 Eliz. B. R. Peter Carey's caſc. did nothing 


| more than 
draw his ſword 9 ier 29 afligned tin, in judoment, & c. and upon being found guilty had 
judgment to forfeit his lands and chatte!ls aud his right hand to be cut off. Stauf. PI. C. 38. a. 


5. One was indicted of aſſault and battery in the palace of Mei- Jo. 343. 8. 
minſter near the hall there, all the courts judicially fitting, &c. in S 
i > * . - "> % ; cited D. 
contempt of the king and diſturbance of the laws to be miniſtered 138. b. 
to the people, &c. he was found guilty ; but becauſe the indictment Marg. pl. 
was not that he did it in the preſence of the Juſtices or of the king, all 1 
the judges agreed that judgment ſhould not be of the cutting off 3 C. 


his hand; but being done in the palace near the hall door, he was 


awarded to be impriſoned during the king's pleaſure, to pay 1,000 /. 


fine, and to be bound with ſureties for his good bchaviour; and 
Jones and Barkley J. were for adjudging him to make his ſubmiſſion 
in the three courts, but Richardſon Ch. J. and Crook J. were againſt 
it, and Crooke conceived 500 J. to be tine ſufficient. Cro C. 373. 
Trin. 10 Car. B. R. Sir William Waller's caſe. | 
6. B. was indicted for Atriting one H. in I/e/tminfter hall near 
the fide bar of C. B. ſitting the courts, and in a former term it was 
moved that he ſhould be bailed; and it was ſaid per Cur. that in- 
aſmuch as the judgment is fo great, that his hand fhall be cut off, 
&c. thoſe who are bail for him tall be body for bady, and not in any 
ſum certain, and ſo it was done; and this term he was tried at the 


bar here by a jury of Middleſex, and witneſſes who gave evidence 


for B. were admitted to be ſworn as well as H. and others who gave 
evidence for} the king, and though B. offered evidence that H. had 
offered to compound with him, and to take ſo much money, yet the 
court would not allow it as matter to invalidate the teſtimony of 
H. becauſe they ſaid it ſhould bs intended that this was a compoſition 
for the battery, and not for this proſecution, which was not in his 
power to compound; and after the jury found B. guilty, upon 
which he was committed till he had judgment, but B. obtained the 
ardon of the king. Sid. 211. Trin. 16 Car, 2. B. R. the King v. 
ockman. | LS 


Fes - (E) Conſpirators. 
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See Conſbpi- (E) Conſpirators. 
racy. | | 
[ 1. 8 E E 33 E. 1. flatute of conſpirators, who ſhall be adjudged 
rer,, 
Indictment ¶ 2. If zwo confederate together each of them to maintain the other, 
2 whether their matter be true er falſe, though they do not put any thing 
lies before in ure, yet they may be indicted of it; for this confederation is 
epi; prohibited by the law. 27. Aſſ. fol. 139. b. adjudged. ] 


bur caſe | | 
not till after, 6 Mod. 127. 185. To charge one falſely, zuitb fie, is a conſpiracy; and 


a confederacy falſely to charge with a thing that is a crime by auy law is indictable. 1 Salk. 174. 
Queen v. Beſt: | 


[ 3. S if men Confederate by gath in ſuch manner as before, they 
may (a fortiori) be indicted of it. 27 All. fol. 139. b. 34. though 
nothing be put in ure. 

[ 4. If a man makes a falſe affidavit againſt, another in B. R. 
Chancery, B. &c. though n action lies akin upon this latute, 
yet he may be indicted for it at the common law. Mich. 11 Ja. B. R. 
per Coke: for ſuch falſe affidavits procure damage and vexation to 
the party divers ways. | 

[ 5. If a man ſwears, or procures another to ſwear, before a maſter 

in chancery, to have the good behaviour of F. S. certain articles to be 


true of his own knowledge, where he does not know it to be true, 


though it be true fir the matter; yet this is a falſe oath puniſhable at 
the common law, though it be not within the ſtatute. Mich. 20 Ja. 
| B. R. adjudged per Curiam, Whittleſey v. Oakley. ] 
From this 6. Stat. 33 E. 1. Conſpirators are ſuch as bind themſelves by cath, 
"ag or other alliance falſly and malicigufly tc inflict, and falſly, to move and 
cleariy that maintain pleas, and juch as cauſe children within age to appeal men of 
na only theſe felony, and retain men to maintain their malicious enterprizes ; and this 
who aFually ertendeth as well to the takers as givers, and 4% ſtewards and bailtffs, 


„ 
gau an in- - . . . 
mocont man 1 tho by their pruver maintain debates that concern not their lords or them- 


be indifted, ſelves, but other parties. 


and alſo to 3 I : 
de tried upon the inditment, whereupon he is lawfully acquirted, are properly conſpirators $44 


thoſe alſo who barely conſpire ts indict a man fully and malicinsfly whether they do any act in proſe- 


- 


cution of ſuch conipiracy or not. Hawk. Fl. C. 139. Cap. 72. ſ. 2. 


S. P. Lev. 7. Several were indicted for conſpiring to charge a man to be the 
1 father of a baſtard child; the whole court thought that bare agreeing 
BR whe together to charge a man with à crime falſij is indictable. Indeed if 
King- v. the truth had been, that there was a woman with child, and the pa- 
Kimberty riſh likely to become chargeable, and the defendants, being pariſh 
— | eficers had met to inquire and find out the father to ſave the pariſh 
| armlcſs, and ſhould upon ſuch an occaſion upon their 8 

tion charge ſuch perſon to be the father, and the indictment had 


been for that, they muſt be acquitted; judgment for the Queen. 6 
Mod. 185. 187. Trin. 3 Annæ, B. R. the Queen v. Beſt & al. 


(F) What 


Þs 


hat 


Wall, ſcilicet, Innepeth is preſented for counjell:ng a priſoner to ſtand 


adjudged. But quzre. ] 


ducked. 6 Mod. 178. Trin. 3 Annæ, the Queen v. Foxby. 
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(F) What ſhall be faid an Ofence puniſhable by the 


Y 
Common Lau-. 8 
; 5 N PEE 
t 3 IF a man impanelled and ſtbrn upon the grand inqueſt diſ- Kan = 
: covers to ſtrangers the evidence given to him and the re- 113. cites 
ſidue of the jurors for the king, this is an offence puniſhable by S. C. per 
* 2 * . . 6 } . 
fine and impriſonment upon an indictment. Mich. 15 Ja. B. R. Shard fome 
. 12412 i Ne, ſn Juſtices hold 
in Smith and Hill's caſe admitted. And the elerks of the crown- this to be 
office ſaid that it is uſual. * 27 Ait. 62. arraigned as of felony, ] treaſon ; 
f quære. 
[ 2. Inter placita corona coram juſticiariis itinerantibus 30 E. 1. [ 368 ] 
within the hundred of Pidreſhire in Cornwall, the ſheriff of Corn- 


mute, Oc. ] 

3. Keeping a gaming-hiuſe is an offence indictable at common 
law, as a nuiſance; per Cur, 10 Mod, 336. the King v. Dixon 
and Ux * | 


() Mat ſhall be faid an Ofence puniſhable. 


{ 1. JF a commiſſin be granted to two and one executes it alone 
| without the other and puts people th fine ; yet it is not any 
cauſe of an indictment, becauſe it was error of judgment. 27 All. 
23. adjudged. | | 

2. A man cannot be indicted becauſe by his conſpiracy all the 
land of F. S. was extead:d upon an elegit underthe name of a matety, 
ſuppoting him to have other land, and alſo becauſe it was extended 
very low; for the extent was by the cath of the 12. 27 All. 23. 


3. A perſon was indicted for apening a letter ſent by the poſt, but 
2 for a fault in the caption. 12 Mod. 514. the King v. 
uſſel. 


4. For being a common ſcold, and judgment that ſhe ſhould be 


5. One is indictable for ſetting up a let. Iſt. Becaule it ig an 5 for ſet- 
aſurpation upon the queen, for which ſhe may bring a quo warranto, 98 Pa | 
where there may be two judgments, the one for ſeiſure of the fran- 4 if they 
chiſe into her hands, — the other for a fine for the uſurpation. u of 


2dly, To keep a leet to ſummon the ſubjects to make preſentments, 1 N 
2 U 


and to amerce is a grievance io the people beſides. 6 Mod. 183, 184. 


184. Trin. 7 Annæ, per Cur. Anon. 


(G. 2) What Perſons in General are indictable. e. 


661. 


. 1 F an infant, of ſo vander age that the juſtices think he can- 
| not conceive malice, be indicted and found guilty of felony, 
Ft 4 the 
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Fol. 78. 
— — 
+ $. P. or 


for anv 
other way 
of cheating 
at play or 
otherwite ; 
for cheat- 


Indictment. 


the juſtices may diſwifs him; per Moile and Billinger, quod nemo 


negavit. Br. Corone, pi. 6. cites 35 H. 6. 12. 
2. He that owes no allegiance is not indictable; as an alien ene- 


my; per 8. Eyre J. 12 Moc. 51. cites 7 Rep. 6. b. 
3. A corporation is not indictable, but the particular members of 


it are; per Holt Ch. J. 12 Mod. 559. Mich. 13 W. 3. 


(I) For what Ohence [a Man] may be indicted. 


. I F tres men are common hazcrdors, and uſe with + falſe dice 


to deceive the king's tubjects, and they ein together, and 
with ſalſe dice dece:ve F. S. of his money at play with him; they 
may be indicted tor it; for it is an offence, nd if they are found 
guilty, they may be adjudged to fand in the piilory. Trin. 2 H. 
4. Robert Beckingham and MHartin Leon Vantonye were indicted 


ing is a | - 3 ; 1 ; 
high crime for ſuch offenct, and the faid Martin adjudged to ſtand in the 
again ſt the pillory in the Strond, by three days, and after igorfthwark by three 
common 5 RC 7 be 
wea'th, as other day 8. [ 
well as againſt the party cheated. 2 L. P. R. 44. cites Hill. 22 Car. B. R. 

A. was indicted, for that he, falto and per contpirationem 75 cheat &, of his money, prevail:d 


en Him io lay a wager upon a frot- ra, and terwards gat the party to run broty ; this being a cheat, the 
court would not quaih it upon metien. 6 Mod. 42. Mich. 2 Anaz, B. R. the Queen v. 


Orbell. 


All cheats and abu et of trad: ſmen are matters ndictable; per Ch. J. and not denied. Comb. 16. 
Paſch 2 J=c. 2. B. R. Anon. : 


*[369] 


But then it 


[ 2. Sce Mirror of Juſtices, fol. 18. One of the articles inquira- 


ble in a leet is of the makers and haunters of falſe dice. | 


[ 3. Mirror of Juſtices, 17. b. cap. 1. f. 17. of bounds removed 
to common nuſance, (this is there put for one of the articles inqui- 
rable in a leet.) ] 

(4. 17 E. 1. Rot. Clauſorum, MI. 4. dorſo. Quod vicecomes 
certificet regi de nominibus & cognominibus incedentium in regno 
cum equis & armis & congregationes & conventicula clam vel 
palam, &c.] „ | | | 

5. If a colleclor of any thing pro bono public does not employ it 
accordingly, he may be indicted; Roll R. 2. per Coke Ch. J. cites 
27 Aft. which was of monies collected to furniſh archers, and the 
collector indicted for converting it to his own uſe. 

6. For an wawful aſſernbiy, and entry inte another's cloſe. 2 Le. 


184. Mich. 32 Eliz. Aſhpernon's caſe, 


7. An indictment lies againſt one for a//aulting and ſtopping of 
another in his paſſing in the highway. Hill, 22 Car. B. R. for it 
is a breach of the publick peace. 2 L. P. R. 44. 

8, Every indictment ought to be preferred againſt the party for 


fome offence committed by him, either againſt the common law, or 


againſt /zme /latute; Trin. 23 Car. B. R. and not for every light 
miſdemeanor. 2 L. P. R. 44. | | 
. An indictment lies againſt one that makes a falſe oath in an 


muſt be en anſiber to à bill in chancery, or in an affidavit made in a cauſe de- 


indictment 


© 


pending 
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pending there, or in any other court of record. Trin. 23 Car, at em | 
B. R. — 1. P. R. 44. . 1 for | 
: cing mail. | 


tainable at common law in theſe caſes, it will not lie on the ſtatute. Roll R. 79. per Coke Ch. 
J. Mich. 12 Jace B. R. Anon. & 5 Mod. 348. Trin. 9 W. 3. The King v. Greep. 


10. One for counterfeiting a protection in the name of a privy 
| counſellor, (though only a commoner, and not a parliament man) 
and ſelling it for 61. was indictedand found guilty of counterfeiting 
and extortion, and fined 50 l. and impriſonment *till paid. Sid. 142. 
Paſch. 15 Car. 2. The King v. Deakins. | 
11. One was indicted for &:dnapping, and convicted and fined, 

Comb. 10. Hill. 1 & 2 Jac. 2. The King v. Bally. | 

12. It lies for bringing back a poor perſon after an order to ſettle 
him elſ-where. Comb. 205. Paſch. 5 W. & M. The King v. 

Wiggot and Petty. ® 

13. One was indicted for erecting a mountebank's lage in Moor- 
fields; and Holt Ch. J. faid, the grand jury ſhould preſent thoſe 
that have licences as well as thoſe that have not. Comb. 304. Mich. 

6 W. & M. Ide Wing, &c. v. Bradford. 

14. One was indicted for hing with another man's wife. Comb, 
337. Trin. 8 W. 3. The King v. Johnſon. 

15. Indictment fer a cheat done to J. S. by :mpsſing upon him à s. C. and 
quantity of beer mixed with vinegar and grounds of coffee for port the cheat 
wine z one of the defendants pretended to be a broker, and the other hes e 8 
a Portugueze merchant, for the better carrying on the cheat; and this pre- 
per Holt Ch. J. J. S. was allowed to be a witneſs, to prove the tended 
fact upon the trial, for in ſuch private tranſactions, no body elſe can _— 
be a witneſs of the circumſtances of the fact, but he that ſuffers. value. Bur 


1 Salk. 286, Mich. 2 Annæ, B. R. The Queen v. Mackartney the indiet- 


& al ment was 
x | g 6 quaſhed for 
its being called vinum pretenſum. 6 Mod. 301, 302. Mich. 3 Anna. 


16. J. S. was indicted for that he came to A. pretending B. ſent [ 370 ] 
him to receive 20 l. and A. received it accordingly, whereas B. did 1 
not ſend him. And per Cur. it is not indictable, unleſs the defen- 
dant came with falſe tokens; and ſaid, that we are not to indict 
one man tor making a fool of another. 1 Salk. 379. Trin. 2 Annæ, 

B. R. the Queen v. Jones. 

17. A. was indicted for that B. borrowed 5 l. of him, and pawned In ſuch a 
gold rings to ſecure the payment, and that at the day A. tendered 22 _ 
the money, but the defendant refuſed to deliver up the rings; and ꝗiced for 
it was quaſhed; cited 1 Salk. 379. in the caſe above, as Bainham's refuſing to 


Cale, deliver 
them; per 


Holt Ch. J. 2 Salk. 522. Paſch. 5 W. & M. B. R. Anon. 


18. Whatever is a breach of the peace is indictable; as ſending 
a challenge; agreed per Cur. 6 Mod. 125. Hill. 2 Anne, B. R. 
in caſe of the Queen v. Langley. 

19. For fiſhing in one's pond, and taking and carrying away ſo 
many carps de bonis & catallis of the proſecutor, 6 Mod. 183. 
Trin. 3 Annæ, the Queen v. Steer. 


20. An 
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Ibid. 325. 
Paſch. 7 W. 
3. ſeems to 
be S. C. 
Anon. 
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20. An indictment was, fer entring into a weed, and cutting down 


20 aſhes and 30 oaks. Holt's Rep. 353. Trin. 6 Annz, the 


Queen v. Harris. | 

21. A crime that ſhakes religion, as profaneneſs on the Nlage, &c. 
is indictable ; but writing an obſcene book, (as that intitled, The 
Fifteen Plagues of a Maidenhead) is not indictable, but puniſhable 
only in the ſpiritual court. 11 Mod. 142. Mich. 6 Anne, the 


Queen v. Rudd. 
22. For feeping a gaming-hoſe ; notwithſtanding the ſtat. 33 H. 


8. cap. 9. f. 12. chalks out a particular method of proceeding for 


recovery of 40 8. a day. 10 Mod, 336. Trin. 2 Geo. 2. King v. 
Dixon. | | 

23. Several were indicted for a conſpiracy, in giving a man mo- 
wey to marry a poor helpleſs woman, who tee an inhabitant in the 
pariſh of B. and incapable of marriage, on purpoſe to gain a 8 
ment for her in the pariſh of A. where the man was 
But upon a motion to quaſh the indictment, judgment was given 
for the defendant, becauſe it was not averreg, thit ſhe was laſt 
legally ſettled in B. but only, that the was an inhabitant there. 8 


Mod. 320, 321. Mich. 11 Geo. 1725, the King v. Edwards 


24. There can be no doubt, but that all capital crimes what- 
ſoever, and alſo all kinds of inferior crimes of a public nature, 


c miſpriſions, and all other contempts, all diſturbances of the peace, 


all oppreſſiuus, and all other miſdemeanors whatſoever, of a pub- 
lictly evil example againſt the common law, may be indicted ; but 
no injuries of a private nature, unleſs they ſome way concern the 


king. 2 Hawk. Pl. C. 210. cap. 25. f. 4. 


(H. 2) For Non-feaſance. In what Caſes. 


; H E that has a port is bound to repair it, otherwiſe he may 
be indicted ; per Powel J. 2 Lutw. 1523, in cafe of Wilks 

v. Kirby. | 
2, Overſeer of the porr was indicted for not obeying an order of 


ſeſſions concerning the ſettlement of a poor man. Comb. 213. Trin. 


5 W. & M. the King v. Pope. 

3. An indictment was againſt a woman, for that ſhe 8. duly 
required to watch and ward, ſhe did nit watch and ward; but 
quaſhed, becauſe it did not ſay, nor procured one to watch for her, 
which ſhe might have done. Comb. 243. Hill. 5 W. & M. Anon. 

4. It lies not for not aſſiſting a conſtable (upon requeſt) to exe- 
cute a warrant 2 ſear ching for nets, &c. to take conies, &c. For 
the conſtable has no power to require whom he will to attend him 
on ſuch occaſions. Comb. 309. Mich. 6 W. & M. the King v. 
Wildboare. | 

5. Indictment lies not againſt a juſtice of peace for not binding 
ever rioters charged upon oath; and the indictment was quaſhed. 


Comb. 317. Hill. 6 W. 3. Aſton's caſe. © ne 


ettled. 
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6. If a maſter turns away an apprentice, which he is bound to 
keep, and thereby the apprentice is likely to become chargeable to 
the pariſh; if. the maſter upon complaint of the church-wardens, 
+ þr to take him again, by order of the juſtices, (and which order 

olt Ch. J. ſaid it ſeemed reaſonable, that they may make) he 


thought the remedy muſt be by way of indictment. Comb. 405. 


Hill. g W. 3. Anon. 


(H. 3) What Offences are Indictable by Statute. 


| A Fact made felony by fiatute is not indictable as a miſdemeanor. 
12 Mod. 634. Hill. 13 W. 3. the King v. Croſſe. 

2. It ſeems to be a good general ground, that wherever a /atute 

prohibits a matter & a public grievance to the liberties and ſecurity 

of the ſubject, or commands a matter of a publick convenience, as the re- 
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pairing of a common ſtreet of a town, an offender againſt ſuch 


ſtatute is puniſhable, not only at the ſuit of the party aggrieved, but 


alſo by way of in#sgtment, for his contempt of the ſtatute, unleſs ſuch 
method of procceding do manifeſtly appear to be excluded by it. Yet 
if the party offending have been fined to the king in the action 
brought by the party, as it is faid, that he may in every action for 
doing a thing prohibited by ſtatute, it ſeems queſtionable whether 
he may afterwards be indicted ; becauſe that would make him liable 
to a ſzcond fine for the ſame offence. 2 Hawk. Pl. C. 210. cap. 
26k 4 - | | | 

3- Alſo, if a ſtatute extend only to private perſons, or if it ex- 
tend to all perſons in general, but chrefly concern diſputes of a private 
nature, as thoſe relating to di/tre//es made by lords on their tenants, 
it is ſaid, that offences againtt ſuch ſtatute will hardly bear an in- 
dictment. 2 Hawk. Pl. C. 211. cap. 25. ſ. 4. 

4. Alſo, where a ſtatute makes a new offence, which was no 
way prohibited by the common law, and appoints a & particular man- 


ner ef proceeding againſt the ofiender, as by commitment, or action of 


debt, or information, &c. without mentioning an indictment, it 
ſeems to be ſettled at this day, that it will not maintain an indictment, 
becauſe the mentioning the other methods of proceeding only, 
ſeems impliedly to exclude that of indictment. Yet it hath been 
adjudged, that if ſuch a ſtatute give a recovery by action of debt, 
bill plaint, or inforination, er otherwiſe, it authoriſes a proceeding 


by way of indictment. 2 Hawk. Pl. C. 211, cap. 25. ſ. 4. 
5. Allo, where a ſtatute adds a farther penalty to an offence pro- 


mon law. 2 Hawk. Pl. C. 211, cap. 25.f. 4. 


(H. 4) Taken what County. Where the Offence 


was done in ſeveral Counties. 


I. Man was indicted in B. R. in Middleſex, inaſmuch as he 
| at B. in the county of /Midaleſex procured J. S. to hill T. B. 


. by which he killed him at S. in the county of Berks, and it was not 


4 excepted 


Cro. J. 644- 
Mich. 20 


ac. B. Ro 
in Caſtle's 
Cite. 
8. P. 1 
Mod. 104. 
The King 
v. Glut. 


Hibited by the common law, there can be no doubt, but that the of- 
fender may ſtill be indicted if the proſecutor think fit, at the com- 
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excepted to whether it was a good indictment or not. Br. Indict- 
ment, pl. 52. cites 9 E. 4. 48. | 
Br. Indit= 2, A man was arraigned upon indictment of Healing goods in the 
ment, pl. | . ; en +» 
26. cites County of S. who ſaid, that he was indidted of taking the fame goods 
S.C— in the county of AH. at the ſame time, and of this was acquitted, which 


28. P. for was the fame felony, and demanded judgment if of this, &c. Per a 
ad wage Frowike, this is a good plea ; for if goods are ſtolen in one county, , 
the coun- and carried into another county, he may be indicted in * every county, 9 
ties; for and ſhall have judgment accordingly; and by the ſame reaſon, if : / 
not alter be be acquitted in one county, it thall ſerve in another county. 
the proper- But Huſſey and Fairfax contra. But Brook ſays, the law is with 
by. Br. Co- Frowike. And after Mordant pleaded the plea ſupra, and prayed 
4 allowance, and to the felony not guilty; and a good plea, per all ; 
£4 34 H.s. the juſtices, though the one matter be mager in law, and the 
[1 _— matter in fat, & adjornatur. Br. Corone, pl. 139. cites ; 
4 11. 7. 5- x 
| Contra of . Hasen that a man Aruck another in the county of Middle- g 
i ws counties ſex, by which he died in London, is not good; fog Lendon cannot . 
1 > age 14 Join with any. Br. Indictments, pl. 45. cites 6 if. = | : 
* | | they all join. re, becauſe but upon a nota. Ibid, 8 
= | Br. Corone, 4. Indictment of * fri4ing a man in the county of Middleſex, by 0 
4 3 which he died in the county of Eſſex. And per Tremaile and Huſſey 1 
| | bur not ad. J. it is a good indictment; for the ſtriking is the principal, and | : 
224 judged, but rheſe toho may taxe notice of the principal, may take notice of the ac- 
5-1 — a; A ceſſary, which is the death, though it be in another county; but 
t 4 it 1cems to 25. 2 S ; 7 
= him that per Fairfax J. contra that they cannot take notice of an act done = | N 
Ha the indit- in foreign county. And Brook ſays, the law ſeems to be with Fair- | * 
M1 ng f a fax. Br. Indictment, pl. 31. cites 7 H. 7.8. | th 
4 good of an | | 
by | | act in a foreign county.“ The trial in ſuch caſe was by bath counties; but it was ſaid, that = 
+ the indifiment hall be talen in ide one county only. Bro Corons, pl. 140. Cites 4 H. 7. 18. 5 fl 
55 (H. 5) In what Caſes. Where the Thing, in ſo 
a 7 which the Ofence conſiſts, is only prepared or * 
3 inchoate, or intended, but 2 executed. | 
1 . 4 
+ I. OTE per Shard, he who is taten deprædando vel burgu- "M 
"A lands ſhall be hanged, though he puts nothing in ure. Br, ti 
4 Corone, pl. 106. cites 27 Afi. 28. : v. 
"2 2. And ſaid, that a thief, who aſſaults a man to have robbed him, Wl 
70 ſhall be hanged, by advice of all the countcl except Stouf. Quod _ v. 
4 quære; for at this day a man ſhall not be hanged without an act | co 
4 done in caſe of felony; contra of treaſon. Ibid. | | ur 
5 | 3. A man was indicted in B. R. for giving F liverics, and for | to 
iY wearing of iiveries; but nothing of the wearing of liveries is men- thi 
ES tianed in the indiftment; per Keble, therefore the indictment is | off 
4 not good: and per Wood, the giving of liveries is an offence as 
I without the wearing. Br. Indictment, pl. 30. cites 6 H. 7. 12. the 
74 [ 373 ] 4. If a man makes money and does not utter it, it is not puniſhable z | fir 
4 which was denicd by all the juſtices except two. Ibid, x 5 | 
4 4 5. k es 


N. >. av, <Avy"" 


5. It was touched that the Hlatute for laying ſcrolls at the door of 
4 an, is not felony, by making of the bills without laying of them. 
Ibid | 

6. Indictment againſt two for conſpiring to indict J. S. for be- 
getting a baſtard on M. one of the defendants, to the intent to ex- 
tort money from him. After verdict, and motion in arreſt of 
judgment it was reſolved that the indictment lies for the mere con- 
ſpiracy, without indictment or other act done. 1 Lev. 62. Paſch. 
14 Car. 2. B. R. the King v. Kimberty and North. Cites 9 
Rep. 56. b. the Poulter's caſe. | 

A. and B. were indicted for a miſdemeanor, which was, that 
A. had challenged J. S. by way of duclling and ſent it by B. to J. S. 
B. knowing the matter; A. and B. were found guilty by verdict, 
and brought here to receive their judgment; and the court, after 
. adviſement, gave judgment that they ſhould be fined 1004. each, 
and that they ſhould be committed for a- month without bail, and 
within that time to make ſuch public recantation of the ſaid action, 
as the court ſhoul®%irect, and to be of the good behavigur for ſeven 
years; and at another day, they made fuch publick recantation, 
&c. Sid. 186. Paſch. 16 Car. 2. B. R. the King v. Darcy and 
Collins, 
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An intentioz 
to fight a 
duel is a 
miſdemea- 
nor, and 
puniſhable 
by fine and 
impriſon- 
ment ; and 
therefore, 
if a chal- 
lenge be 
ſent to ano- 
ther, though 
the parties 


never fiut, yet both he who ſent and he who carried the challenge are prniſha' le, according to 
the rule which is mentio ed by my lord Coke, gu nds aliguid probit-tur, prohivetur & onne per quod 
ac vcnitur ad illuad, 5 Mod. 207. S. C. cited Paſch. 3 W. 4. in cafe of the King v. Cowper. 


8. B. was indicted, for that he, intending to kill Sir H. G. 
Maſter of the Rolls, «fred 100 l. to one C. ts de it; whereupon he 
was found guilty. And it was moved in arreſt of judgment, that 
this js a matter not indictable, being only matter of inter815n, 
and that our law docs not puniſh the intent; but the court ſaid, that 
though voluntas reputabatur pro facto, ſo as co punilh it as felony, 
yet this cannot be puniſhed as a miſdemeanor; wherefore judg- 
ment was given, that he thould be fined a thouſand marks, impri- 
ſoned for 3 months without bail, and be of the good behaviour dur- 
ing his life, and ſhould acknowledge his offence at the chancery 
bar. Sid. 230, 231. Mich. 16 Car. 2. the King v. Bacon. 

9. Indictment againſt the defendant ſetting torth, that there was 
a war with Lewis the French king; that during the continuance 
of that war, the defendant did hire a boat for 20 Zuineas, falſo mali- 
tioſe & proditorie, 2% it the king's enemies; that the boat fo hired 
was brought to the ſhore, in order to embark him and others, 
where he was taken. This matter was all found by verdict. It 
was moved in arreſt of judgment, that this was not an offence at 
common law; for then any act, which ſhews an intention to do an 
unlawful thing, will be a fault. But per Cur. the very intention 
to commit treaſon is regarded in law ; and any preparation to aſſiſt 
the king's enemies is a prejudice to the publick, and therefore an 
offence at common Jaw. Our actions are governed by intentions, 
as qualified by them; ſo that in diverſe cafes, the intention makes 
the act more or leſs criminal; whereupon the judgment was af- 
firmed, and the defendant fined 100 marks, and committed till paid, 
5 Mod, 206, 207, 208. Paſch. 8 W. 3. the King v. Cowper. 


(H. 6) Amounts 
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(H. 6) Amounts to. What amounts to, or will 
| ſerve for an Indictment. 


þ N OTE, upon inditment / felony for flealing of the goods 
| of A. feloniouſiy taten; defendant pleaded not guilty, and 
the jury found, that N. took the goods from the ſaid A. fel:ninufly, out 
of whoſe peſſeſſion the nw defendant tocꝶ the gods, but nat feloniouſly 3 
13741 45 2 Nov 
and it was agreed, that this verdict jhail not ſerve for inditiment 
againſt NM. for the jury is not compelled to find who did the felony, 
as the jury before the coroner upon view of the body; for there, if 
they find the defendant not guilty, they enquire who killed the man, 
and if they ſay that M. did it, this mr indiftment againſt 
bim; quod nota, by the juſtices, as Littleton ſaid. Br. Indictment, 
pl. 35. cites 13 E. 4. 3 


2. Note, per Montague, in conſpiracy, that if felony be pre- 


ſented in a leet, and the fewward of the leet preſents iffto the juſtices 


at the next ſeſſions by indenture, it ſhall ſerve for indictment ; and 
e contra, if he ſhews the roll only, and does not certify it by inden- 
ture, quod nemo dedixit. Br. Indictment, pl. 1. cites 27 H. 8. 2. 

3. The caption of an indictment was præſentat. exi/tit,* quod ſe- 
paralia indictamenta huic ſchedulæ annexa ſunt bille vere. It was 
objected, that they are not indictments till found; tor till then they 
are only bills, and for this cauſe they were quaſhed. 1 Salk. 376. 
Trin. 12 W. 3. B. R. the King v. Brown. 5 


(H. 7) Good or not. In Reſpect of the Iadicłors 
not being Probi & Legales. 


„Lord 1. 11 H. 4. 9. recites, that of late, inqueſts had been taken of 
. _— perſons named to the ju/tices, without due return of the ſheriff, of 
ſaid act which e grad had been outlawed * before the ſaid juſtices re- 
ſaith, that cord, Sc. and that many perſons had been thereupon indicted by con— 
they were ſpiracy, Oc. and thereupon it is enacted, that the ſame indiftments 
fore ther. fo made, with all the dipendance theregf be revoked, adnulled, void, 
Leven, io as and holden for none, for ever : and that ns indietment be made by any 


the court. ſuch perſons, but by ingueſts of the king's lawful liege people, returned 


may tak: . * . , | : . 
4 lere by the ſheriffs or bailiffs of franchiſes, without any denomination 19 


Heberaſclees ſuch fheriffs or bailiffs of franchiſes beſare made by any perſon, of tbe 
72 , names which by him ſhould be impannelled, except it be by the offi- 
ev; cui, CErs of the ſaid ſherifts or ba:liffs of franchiſes {worn and known to 
but the make the ſame, and other officers to whom it pertaineth to make the 
my 4 ſame, according to the law of England; and that Þ if any indictnient 
indices, be made ts the contrary, the ſame be alſs vid and revared, and holden 
upon his for none. | 


ment to plead the ſpecial matter given him by this act to overthrow the indictment, with ſuch aver- 
ments as by law are required, agregable to Lord Brooke's opinion, { See pl. 2.] and to plead over 
to the felony, and to require 5fel learned for pleading thereof, which ought to be granted; 

| and 


the ſer 
author 
allowe 
Chit th 
ſtatute 
the ſai 
advice 
ment io 


law in 


Except: 
Way J 
neither 
jury uc 
were o 
lawed : 
be qua; 
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and alſo to require A c of ſo much of the indictment, as ſhall be neceſſary for framing his pleag 
which ought alſo to be granted. 3 Inſt. 34. 

+ In this matter this act of 11 H. 4. hath made a new. lau, viz. That any indiftment found 
azainſt the act ſhall be void; which branch does not make void any indictment or preſentment, 
that, in the nature of an indictment, found any point + contrary ty the ſaid act, is made void by 
the ſaid aQ, fo that this may draw in queſtion all the indictments ſound at the Jam: ſeſſions. 12 Rep. 
97, 98. Scarlet's caſe. 

3 Inſt. 33. cites S. C. and that all the indictments found by W. R. and the reſt (though all 
the reſt were duly returned) were void by this ſtatute. 

+ This ſeems to be clearer expreſs by ſerjeant Hawkins. 2 Hawk. 218. cap. 25. ſ. 25. That 
a perſon arraigned upon an indietment taken contrary to the purview of this ſtatute, may plead 
ſuch matter in ayoidance of the indictment, and alſo plead over to the felony. See Sir William 
Withipole's caſe, ; 

The ſheriff being about to return a grand in at ths ſe Hans of peace for the county of S. one 
W. R. was very importunate with the fheriff to get himfelf returned; but the ſheriff knowing 
the malice of the man, refuſed to do it. Whereupon he applied to, and prevailed upon the ſheriff's 
clerk 19 read him as one of the panel, (though not returned therein) ich he did, and V. R. was ſrocru 
accordingly. By means of wi, zh, and the teftimony of this W. B. to the others of the grand-jury, 
many honeſt men were indicted upon penal ſtatutes, all which appeared upon examination. He 
was afterwards indicted upon this ſtatute; avd it was reſolved, iſt. That the juſtices of aſſiſe 
have power to puniſh this offence by virtue of their commiſſion of oyer and terminer. 2dly. 
That this caſe was within the ſtatute, which is partly air mative of the common law, and partly a new 
law. 3dly. That Re of 3 H. S. 12. hath notaltered this act of 11 H. 4. 9. as to the offence 
of W. R. And judgmen® was given that he ſhould be fined and impriſoned. 12 Rep. 97, 98, 
Trin. 10 Jac. Scarlet's caſe. 2 Hawk. Pl. C. 218. cap. 25. ſ. 23. cites 8. C. and ſays, that the 
{atute does not expreſsly provide, that any ſuch perſon hall be any ways puniſhed, but only 
tliit the indictment ſhall be void, &c. 

This act extends not 9:ly to indiftments of treaſon and felony, but of all ether offences and defaults 
w !:atſoever, according to the generality of the words. 3 Inſt. 33. ſays it was ſo reſolved. 


* 
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2. Note, that where a man is indidted of felony by perſons, ſome of 3 Inſt. 34. 
whom are indicted or outlawed of felony, and others acquitted by pardon ; << S. C. 


7 - . Br. Co- 
jo that they are not probi & legales homines, there it was awarded, rohe, pl. 


that the indictments by them preſented ſhould be void, and the 188. cites 


parties who were indicted ſhould not be arraizned upon it; and 5 C. for 
note that this matter 2ught to be pleaded by him who is arraigned e, 
upon this indictment, before he pleads to the feiany. Br. Indictment, -e 4 
pl. 2. cites 11 H. 4. 41. „„ gabe homi- 


8 
8. C. cited 2 Hawk. Pl. C. 216. cap. 25. f. 1 


148. — 
0 7. And the ſerjcant ſays, it ſeems to he the gene- 
ral opinion, that this refolution is rather ---unded on the flats -f 11 II. 4. 9. which was made the 
{ame derm, in whic9 this reſolution was given, titan on the common law; becaufe i: appears by 
the very fame year- book, that when this plea was narſt propuled, it was diſallowed, from whencs 
the ſerjeant ſays, he ſuppoſes, it is collected, that the fubſcquent reſolution was founded on the 
authority of the ſaid ſtatute, Which may be intended to have been made after the plea Was diſ- 
allowed, and before the ſubſequent reſolution, by which is was adjudged good. Yet conſidering, 
that the ſaid reſolution was given in Hillary term, and that the parliament which made the ſaid 
ſtatute was not holden before the beginning of the ſame term, and therefore it is not likely that 
the ſaid ſtatute was fo ſoon made, and alſo, conſidering that the ſaid reſolution was given by 
advice of all the judges, who ſeem to have been conſulted about the validity of the plca above- 
mentioned at the coinmon law, and takes no manner of notice of any ſtatute, but only of the 
law in general, it may deterve a queſtion, whether fach plea be not gend as the common law ? 


o 


3. A. was indicted before the coroner of S. of murder, and it Ley. 81. 
was removed into B. R. where he prayed counſel, who 7006 ſeveral 1 


8 : 3 ; a Car. B. R. 
exceptions upon this ſtatute to the indictment, and put them in by ood the 


way of plea. 1ſt. That the Jury was returned by one who was takingtheſe 
neither bailiff of a liberty, nor ſheriff. 2dly. That B. one of the exceptions 
Jury nominated himſelf to be returned, and divers others of the jury u 

were of his denomination. 3dly. That two of the jurors were out- defendant, 


bo 


lawed in perſonal actions, and thereupon prayed that the indictment „„ 


be quaſhed, and pleaded over to the felony. It was held by three to the ex- 
| | | juſtices, 
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Middleſex with the riffs tourn, Br. I::4;1ctment, pl. 34. cites 10 E. 4. and 49 H. 6. 15. 
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juſtices, contra Jones, that the ſtatute 11 H. 4. did not extend ts 
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ceptions, 

— inguiſitions taken before the coroner, but upon 8 the advice of 
brought to all the other juſtices and barons, they all thought that the ſtatute 
the bar did extend to inquiſitions taken before the coroner ; but as to the 
- og outlawry in perfonal actions they doubted; and being afterwards 
and then, Indicted by commiſſion of oyer and terminer, and arrraigned, he faid 


upon open- that he ought not to be arraigned, becauſe he had pleaded to the 
25 before, firſt inquiſition ; but Curia e contra; but to make the matter clear 
be had they gave rule that the firſt inquiſition be quaſhed, and then he 
time given pleaded ore tenus, that one of the jury was outlawed, but this'was 
< ogg not admitted per Curiam. For ſuppoſing the plea good, (which 
plead at his was not granted) yet he ought ts have the record of the outlawry 
peril, and under ſeal, upon his plea pleaded, and therefore he pleaded over to the 
Unt in the felony, not guilty. Jo. 198. Sir William Withipole's caſe. 


mean t:me = , . a 
be mould 2 Hawk. Pl. C. 218. S. 24. ſays, it has been queſtioned, whether a 
* wes coroner's inqueſt be within the purview of this act. 

er nan s | 


of the jurors, and of the day of th: murder, and of his abettor: and their addgions, and alſo of the 
names of the co one,; and ſo departed again without pleading to the indWMinent, _——Cro. C. 134. 
247: Hill. 4 Car. S. P. | | 

Serjeant Hawkins ſays, it ſeems ſomewhat queſtionable, whether outlawry in a perſonal 
action be within the purview of the ſtatute. 2 Hawk. Pl. C. 219. cap. 25. ſ. 30. 

If a perfon tried upon ſuch indictment tas no ſuch excrption before tial, it may be doubtful 
whether he may do it afterwards; w"/-/; it can be verified by the recoras of the /ame court, as by an 
eutlawry of one of the indictors in ſuch court. 2 Hawk. Pl. C. 219. cap. 25. f. 26. 


4. 3 H. 8. cap. 12. recites, that there had been many great op- 
preſſions by indictments wrongfully found by perſons returned by ſheriffs 


to ſerve a turn, and many great felonies had been concealed, and not 
preſented, and thereupon, it is enacted, that juſtices of gaol delivery, 


U 376] and juſtices of peace may, in their (iſcretion, reform any pannel re- 


turned before them, to inquire for the king, Sc. by putting to and 
taking out of the pannel what names they 4 and if any ſheriff, 
Sc. Hall nit return the pannel ſi reformed, he fhall forfeit for each 
effence. 201. | 


| (H. 8) Good or not in Reſpect of the Place where, 
or before whom taken, or where the fact is al- 
leged to be done. | 


5. P. Br. I. N OTE by award, that an indictment taken in the ſheriſ's 
_ , tourn, held after the month of St. Michael is void; becauſe 
7 te ſtatute is, that it ſhall be held within a month after Paſch. and 
6H.7.2 after Mich. otherwiſe he fhall life his tourn which is not only the 


3 . profits of the tourn, but that he ſhall not have any tourn; and 
„ then, if there be no tourn, the indictment taken before the ſheriff 


ther tue in- in no tourn, is void. Br. Indictment, pl. 9. cites 38 H. 6. 7. 


dictment a 
be void or not Ny indictment taken a. great court of J. H. with a leet held ſich a day, &c. It 


was preſented, & c. it is not good; for it dues not appear at which court he was preſented ; and if 
it was at the court, and not at the leet, it is not good, and the ſame law if it be at the county of 
* P. 
Jenk. 124. pl. 31.5 ſuch preſentment 4: the county Our; with the ſhernffs ton is allo void for 
cue lame reaſon. By the judges in the Exchequer Charaber. Jenk. 124. Pl. 51. 


2. Indictment, 


Vor 


Indictment. 


2. Indictment, taken ſuch a day, and year at C. before J. S. 
leward, &c. and did not expreſs to whom he is ſteward nor in what 
tourt it was taken, therefore not good. Br. Indictment; pl. 46. cites 
22 E. 4. 19. | 

preſſed of wat county, &c. quod non contra 
3. Indictment ought to expreſs in that county. Br. Indictment, 


pl. 43. Cites 5 H. 7. 3. 
conuſance of the fact ſhall he had there. 2 L. P. R. 48. 


$9, the pariſh in which 


*- 
© of in. 
dictment, 
FE 
FO . 
r, &. aid 
it * OS 


dic tu, did. 


3 Or t mall 
be intended 
the beſt 
the fact was 


done, ſor which the party is indicted, and the luce of the defendant's age, ought to be named in tie 


indictment, that the party, indicted may be the plainer deſcribed, and outlawed if he 
pear. 2 L. P. R. 48. 


4. An indictment for a cœnſpiracy by ſeveral jorurneymen taylors of 
or in the town of Canwridge, to raiſe their wages. The fact was 
laid to be done in the town of Cambridge, and it did nat appear in 
the record in what county Cambridze was, It was inſiſted, that this 
vas a fatal error in the record, and net to be neiped by naming the 
cunty in the certfcraeyto remove this indictment, becauſe that writ is 
only an order cf this court; and that this being a criminal caſe, it 
1hall not be intended that Cambridge is in the county of Cambridge. 
But it was anſwered, that the fact being laid in the town of Cam- 
bridge, it thall be intended that the ton is within the county of Cam- 
bridge. Beſides the juſtices of peace having jririfarttion within the 


1 


lies; becauſe, in order to ſupport all inferior juriſdictions, we will 
intend their proceedings to be regular and good, if tae contrary does 
not appear. And the indictment was confirmed by the whole court. 


i % Ao 7 5 7 > — 8 3 „ 1 8 * 5 
£24 0774 of Cambrid e, it need not De alledged 711 THA county that town. 


8 NIod. 10. Mich. 7 Geo. the King v. Journeymen Taylors of 


Cambridge. | 

5, Every indictment at common law muſt expreſsly ſhew ſome 
place wherein the ofrence was committed, which zu? appear te have 
been within the jurifdifion of the court iu tobich the indictment was 
taken, and muſt be alleged without ay redugnency; for if one and 
tie ſame offence be alleged at two different places, or at B. afore- 
laid, where B. was not before * mentioncd ; or if the ſtroke be al] 
at A. and the death at B. and the indictment conclude that th 


tendant fre flomice murdravit the deceated ut A. the indictment is 


void; fo is it alſo if it ay not b:th a place of the ſtrote and death; 
or if any place fo alleged be not juch from whence a viſne may come; 


as to which it has been adjudged, that if a fact be alleged in a pariſh 

of London, with ſome other addition, which ſufficiently aſcertains 
it, as in the pariſh of St. Laurence Jewry, it needs not ihew the 

ward, 2 Hawk. Pl. C. cap. 25. ſ. 85. 


- 


does not ape 


Every Cay 
tion mutt 
alſo Her 
<UL 520 e the 
1dr ment 
+. 
that it my 
apPPC AH to 
have beer 
at a place 
within the 
inriſdiction 
&f the 
court ; and 
therefore it. 
is ſet forth 
that the ine 
dictment 
Was taken 


at a ſeſſions of the peace holden for ſuch a county at B. without [Ferving in what county R. lies, otherwite 


b 
- 


than by putting the county into the margin, it is inſufficient: due if an ingueſf of d:ath be ſer forth as 
taken at H. before the coroner of the literty of R. it need not exprets that B. is within the liberty of E. 


for it cannot buy be intended. 2 Hawk. FL C. Abr. 236. i. 80. * 
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(H 9) Cap- 


| Vor, 4 G 
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377 Jnditment, 


Manner of taking, and Authority of the Takers. 


1. 1 F commuſſion iſſues contrary to law, all indifiments taten by vi- 

tue therecf are void, as commiſſion to take J. S. and to foils 

his goods, where J. S. is not indicted nor other proces made. Br. 

Indictments, pl. 38. cites 42 Aſl. 5. | | 

*<.P, Br. 2. Vrit of the chancery i Jed to B. C. to enquire of all champer- 

Indiciment, fies, e confederaties, ambodexters, &c. by which one 19; 

- nes indicted of diverſe of them; and becauſe this authority ought to be by 

5 commiſſion, and not by writ, therefore oy aj] the juſtices, all ſuch 

wit iſcued indictments were void. Br. Indictment, pl. 38. (bis) cites 42 
te foe 7. oe- Aſl. I2. ; . 


ater of C. | 
10 in ire what larceny F. S. had diue t J. N. who found that he had ſtole 20 gallons of wine price 


135.4 4. and that N. was acceſſary ; and held veid, becaule it . 127 25 f my quod nta Bro 


Inuictment, pl. 39. cites 42 Aſſ. 13. ö a 


3. The caption of an indictment ad mar nam curiam cum leta tent. 
is inſufficient; but if it be ad magram curiam & ad letam or a Vis. 
franc pieg. cum cur. baron” tent. perhaps it is ſufficient; tor ſince 
the court baron has no juriſdiction over criminal matters, and the 
caption, in theſe laſt cates, is not expreſs that the indictment was 
taken at it, as it is in the firſt caſe, the court will intend that it was 
taken at the leet which alone had power to take it. 2 Hawk. Pl. C. 
Abr. 234. ſ. 76. c 


whether the court were Velden by charter ar preſcription, is helped 
by the multitude of precedents. 2 Hawk. Pl. C. Abr. 235. ſ. 77. 
5. Every caption of an indictment ought to Hero that the in- 
dictors were of the precinet, for which the court was holden, and that 
they were 12 in number, and that they found the indictment an their 
oatas. Allo indictments have been quaſhed for an amiſſian of the 
names of the jurors; and others, for tac want of the words probornm 
& lgalium hominum, and others, for want of words, jurat. & onerat. 
and others, for want cf the words ed tune ibidem before jurat. & 
onerat. and others for want of the words ad inguiren? pro demins 
rege & pro corpore comitatus; yet of late years exception: of this kind 
have not been much favoured, eſpecially if the indialment were in / 
perisur court, and that which is omitted be in common underſtanding 
implied in vehat is expreſſed. 2 Hawk. Pl. C. Abr. 235. i. 78. 
6. Every caption mult beo a certain day and year when the in- 
dicimient was found, and mult record it in the preſent tenſe ; but if it 
 dejeribe the court as helden die Martis & die Mercurii, or on ſuch a 
day, in ſuch a year of the king, without fhewing what King; or if 
it ſhews the day or year in figures, which are net Roman, it is in- 
ſufficient; yet it necd not add the year of the Lord; and the mul- 
titude of precedents have made good the uſe of extitit præſentat. in- 
ſtead of exiſtit, &c. 2 Hawk Pl. C. Abr. 235. ſ. 79. 


* - (II, 10) Good 


(H. 9) Caption. Good or not, in Reſpect of the 


4. The net ſberbiug in the caption of an indictment at a let, 


Indictment. 


(H. 10) Good or not. In reſpect of the Time 
ohen taken, and ſetting forth the Time of the 
Fa; 


I. man was indi ef treſpaſs, by the name of J. N. of D. &c. 


of treſpaſs done die Fours proxims poſt diem Penteco/tes, and it 


was aſhoned for error, that the day it nt certain fer all the week 15 
) p; 


Pentecaſt; ſed non allocatur, for the day of Pentecoſt is the Lord's 
day only, Br. Error, pl. 69. cites 7 H. 6. 39. | 

2. Three were indict. Tin the tourn of the ſheriff in the county o 
D. of felony, that they three at tws wills, at tibs ſeveral days, ſuch a 
year, on F. C. made an affuult, & vi I arms him beat, and a certain 
gown to the Value, &c. then and there found, feloniouſly tabs, &c. and be- 
cauſe it is unceamin, ſeilicet, two days and two places, where one 
and the ſame felony cannot be at two places, therefore it was ad- 
Judged void. Br. Indictment, pl. 24. cites 2 H. 7. 7. 

3. Indictment, &c. in the feaſt of St. Themas, it ought to expreſs 


S 


378 


what St. Thomas according to the kalendar. Br. Indictment, pl. 47. 


Cites 3 . .. 

4. Error becauſe the party alleged the felony to be done 24 
Aug. anno 3 R. 3. where the king (H. 7.) had wrote himſelf King tuo 
days before it, and had ſcire facias, &c. therefore it ſeems to be er- 
ror. Er. Error, pl. 102. cites 21 H. 7. 34. 

5. Indictment ix the time of one king ſhall ſerve in the time of another 
king, quod nota, and the offender ſhall be arraigned upon it. Br. 
Indictment, pl. 44. cites H. 1 E. 6. | 


220. ci 
6. If an ac be made felony by ſlatute as hunting, &. and after a 


man offends in it, and then the a#t is repealed by ſtatute, there the 
hunting is diſpuniſhable; for the law by which it ſhould be puniſh- 


_e( 15 repealed. But where treſpaſs is done upon termor, and after 


the term expires, the treſpaſs is puniſhable; for there the intereſt 
expires; but not the law. And fo {ze a diver/ity where the intereſt 
expires, and the law remains, and where the law is repealed, and does 
not remain. Br, Corone, pl. 202. cites 2 M. I. 

7. If an action upon the ce be brought againſt one % calling 
another thief, and the defendant doth jujtify the words, and upon the 
trial it be found for the defendant, an indictment may be forthwith 
framed againſt the plaintiff, to try him for the felony; fo it was 
done in Mich, 21 Car. in the caſe of one PERRY, who was after 
executed at Tyburn; Mich. 22 Car. B. R. for the felony appears 
to the court by the verdict found for the defendant. 2 L. P. R. 44. 

8. It ſeems agreed, that no indictment can be good, without pre- 
ciſely, ſhetoing the * year and day of all the material fads alleged in 
11; as if an indictment of death, laying the affault at a certain time, 
EC. do not repcat it in the clauſe of the ſtroke; or if it do not ſet 
forth the time of the death, as well as of the ſtroke; or if any indict- 

| G 9 2 ment 


— 


Pr. N. 8 
1 E.G — 
S. P. Br. 
Corone, pl, 
Can 1. — 
e353 1 — EN 3 


8. P. For 
it ought to 
be certain 
in time as 
well as in 
other mate 
ters. 2 L. 


Indickment. 


2 R. 43. ment lay the offence on an impoſſible day, or on a day, that 
res Hill. 
makes the indictment repugnant to itſelf; or if it lay one and 


e > ſame offence at different days. 2 Hawk. Pl. C. Abr. 215 
R. R. 
ſ. 49. 


379 (I) For what JH erde it hes. 


[ IF; man may be ndifted 1 by the common law for ſaying to ano- 

ther, your religion is a new rel! $197 and preaching 1s but 
pratiing, and prayer once a d. „i niere e. { v 3 for the words are 
ſeditjious w ords againſt the {tate of our urch, and againſt the 
peace of the realm, and 3 tlie are Piritual words, yet they 
draw a temporal conſecuence, ſcilicet the. diſturbance of the PCACC. 
XIich. 15 Jac. X. adj udged. Aduuood's caſe. } 

[ 2. If a man ſays, that the laws of the queen werg not God's [awWs, 
yet no indic tment lies for thoſe words; tor As true that they are 
not the laws of God. 41 ElIz. B. R. adjudged. But otherwiſe 
it had deen „ if he had ſaid, that ? laws of the queen are nit agreea- 
Bie to the latus of Cad.] 
a man favs, that a ſeutence of divirce vehich was given 

by the biz h-commiljto ned £0 ourt was anainft the law aud the conſcren Ces 
of the e 0G I this is an offence puniſhable at the common law 
by Poictment, f for a ſlander of the 3 HF the real. Ciubiord Bale's 
caſe adjudzed, cited per Coke. Mich. 13 Jac. B. R. 
[ 4. If a man /ays to a ſtetbard of a court, in line of the court, you 
ere ferſioarn; though it be a contempt to the cour 5 for Which he 
1 be fined, yet he cannot hs 11 f for it. Mich. 10 Car. ſuch 
indictment quathed, per 5 Lucas being ſteward at the De- 
viſes in the county of Wilts. ] 
H. 5. 8. Kot. 18. William Morton indicted for 
ſaying, that he could make a certain provder, called Elix. toi,, pW. 
er would make gold and fulver, being put upon other metal. 
Pardonetur,.] 
Fd. Gned 5. If a man ſzys to a juſtice of peace, in execution of his office 
Beiiaviour | 
33 of jut ſtice, being in his houſe, but not ſitting an the bench, certain 
See more ſcandalgus words, touching his. office of juſtice of peace, yet he ma 
matter not be indicted for it. Trin. 11 Car. B. R. This was Matt r 
nes Hide's caſe, who was fo ſcandalized, and the in- tment quaſhed 
peace, pl, accordingly, and then ſaid that it was Sir Sackcfield's caſe ac- 
10 5 foe _ Enel 
ep . cordingly. ] | 
Fencant was indicted for fav ing of Sir Rowland Wi ian, who was juſtice OF pe: 25 theſe worde, (Sir 


«+ th) eee bg Feel, e ar = 1 care om, for mm? 61s 19D 11 2 rant, and 1 nel, ; nds mn mg e DW 41 
% Wars ant than a tick h and the defendant, *. 55 ſound gzuilty on the trial, moved in arreſt 

. & gment. Hel Ch. 4 Gi d, he knew no caſc ws this, but the QrEEx v. Darny. Indeed 
words ſpoken in difpar-tement of a juſtice's narts is a branch of prod bil iar, hut nat nnltEt chic ; 
be fides the indictment des not ſet ſorth, tit chis was 2 15 | warrant ; it ouglbit to appear tothe 
E-wirt, what fort of a warrant it was; for if it was 2 % ey rut or Of a matte whireonf be b id 23 
ce, it was lawful ts ſity ſoo The words perhaps m. iy | true, at mil juſtices of peace are not 
hatta cenſure; Poweli avroed, and faid, if the words were not ine ws e. ther were much Tet 
dle; and Powis and Gould agreed. 11 Mod. 166, 167. Jim Quecn v. AVrightfon. — cites 
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But t. 18 nvictnMt » GUUILNC : Arg. „ Mod. 204. cites 21 (a 7 1c 4 


2. the King v. Burford. 


/ 


of feac e, it is a matter indictable; per Holt. Arg. Comb. 66. in caſe of the Kin 18 


As th word : bu 1 4 diſp Ai gement pon 11 THVErnMENT, 44 dif 1 * 


5 2 


v. N 


as taken b tween eckig: 


o licers, and ſuch as are awinuted by ihe ] ; fur the corruption of the firſt cannot reflect upon 


the gove:ument. Arg. 6 Mod. 324 10 cu of the Queen Vs Langley. 


10. One was indicted, for faviag of a Juitice of peace 


buffie-headed fellsth. Excepion was taken, mat the wo 
not indictable, But per Cur. becauſe it appears that they were „ 
ſboten ef him in the excc ti mn of hi; Hſeces tlic indi- nent is 


'S - N * — 1 , # * 

And per the . 1. 4 {O15 101 llanderin, * 71 juUltiCE 171 
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f:16d to be on an intor mation. 


11.. One was indicted for ſay ing, the mayor aud alder: 
Kare a pack of as grea V Uillat 5 as ay T rol 797 711 the High 
We W 55 take away their charter. One exc ept! on was take 
others), that theſe words are not indictable, being on ly 
heat, for which the defendant ought to be bound to his 
haviour, but not indicted. 5 od. 203. Paſch. 8 W. 3. 

Cranheld.. { No reply appears to have been made 


ment giv en. ] 


ment, that the mayor, &c. are a pack of rogues, and the defendant moyins to fubmit to a fa, 


they fined him 6d. 12 Mood. 9%. Irm. > W.. 3. S. C. by naue of the K. 


12. One was indicted for ſaving of one Martin a juitiCe of peace, 


J do not care a farthing Fut he Martins he ad lee 12 a aged je 
2g; and for the juſtice, be 1s ug THYRE os out of commujjion. 
indictment was qu uaſhed. Comb. 414. Hill, 9 W. 3. 
v. Penny. 
13. Indictment, for that the de N being belore a 
peace for a matter, as it did CR" conuſable by him, he 


tuouſly, &c., {poke theſe words, your worgh:ip ſpeaks to me be 
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| Indictment. 


dare not do fo in ancther place; and it was quaſhed on motion. 12 


Nod. 414. The King v. Walden. 

14. One ſaid 7s the mayor of Saliſbury, you Mr. Mayor I do not 
care a fart for e You Mr. Mayor, are a rogue and @ raſcal, after 
great deliberation, the court adjudged the words not indictable; for 
it is not ſo much as ſaid, that he was in execution of his office, or a 

juſtice of peace; but indeed had they been in writing, they had been 
puniſhable either by action or indictment. 6 Mod. 124, 125. Hill. 
2 Annæ, B. R. The Queen v. Langley. 

15. Indictment for ſaying, you are an informing rogue, an informing 
raſcal gad an informing villain, (knowing him to be a juſtice of 
peace.) It was moved to quaſh this indictment; and per Cur. it 
was quaſhed niſi, &c. the end of the term; for words faid of a 
Juitice of peace are not indictable, accordi@r to the late reſolutions 
between QUzEX AN WRICHT SON, Paſch. 7 Annæ Reg. [ante in 
pl. 6;] ſed Quzre. For this point is very unſettled, it depending 
much on what is called dijcrezro curig. II Mod. 195, Mich. 7. 
Annz, B. R. the Queen v. Shaftow. Ee 

[ 23 7 ] 16. On an indictment for words, it was objected that the words 


yere not actionable, and therefore not indictable. But per Cur. 


ut Mere 


— 


age many werds are. indigtalle that are nit actianable, becauſe contra 
an indict- - 7 F 
gent was bonos mores, and relate to the publick peace; otherwiſe where 
for calling the private intereſt of the party is only concerned; per Cur. 

TY 71 "2 . 0 pg »” . 
re. Ez. Comb. Eb. Mich. 3 Jac. 2. B. R. in caſe of the King v. Derby. 
Ception was taken, that the nds are a, and the indictment was quaſhed. Comb. 13. Hill. 
I and 2 Jac. 2. he Ling V, Freak—| And therefore it ſeems are 19 inartay! .} -— Words which 


directly tendl to ile trench 5 the grade, may be indictable; but otherwiie, to encomage indictments for 
p 8 wa 8 8 _ þ 4 * * 5 BIT 8 0 * . _ = „ ee. ir - 0 1 79 » A þ j 5 
Words, would make them as uncertain as actions fur words, are; per Holt Chi. J. 6 Mod. 125. in 


caſe of the Queen v. Langley. 


17. Indictment was for words ſpoke to the prejudice of a market 
and hindering the tun of tell, viz. I have got a judgment againſt the 
teton (of Barnſtaple) that we ſhall not pay for flanding, ond they are 
feels that pay; but the court quaſhed it, and ſaid, that the recorder 

of the town ought to be fincd for it. 1 Salk. 370. Trin. 5 W. & 
NI. B. R. the King, &c. v. Harwood. 


(K) Incertainty in the Offence 709 general, 


L I. IF a man be indicted, becauſe he is defamator bonorum nominis 
& fame, it is not good, without ſhewing ſome particular 

matter. Mich. 14 Jac. Br. Jones's caſe adjudged, and the in- 

dictment quaſhed. ] EH . 
c [ 2. So if one be indicted, that he is deſamator vexator, & op- 
rie, preſſor multorum hominum, c. it is good, without ſhewing any par- 
vVicinorum - . a . ed nd h . A 
foorum, ticular matter, Mich. 14 Jac, B. R. Jones indicted and the in 
not good dictment quaſhed for this cauſe aforeſaid. | 
without | | : 
barreftater. Sid. 232. the King. v. Hardwick. ——Raym. 192. the King v. Leſſingham. Not 
good becauſe too general, Lev. 299. Mich 22 Car. 2, B. R. S. Co - 


3. But if a man be indicted becauſe he is common barretor, a- 


galnſi the form of the flatute, it is good, as was held per Hough- 
5 N | 5 5 ton 


„ 


7 
[4 


o 
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ton in the ſaid caſe, and lo is the common experience, Nlich. 15 
Jac. B. R. . s caſe adjudged; for the ſtatute has made it 


an ofence known. ] 


{ 4. An indictment of a man, that be 18 a common fare o/taller, Br. IndiQte 
7 111 alle1>1 ; 19 any thing 1: 7 206 11 15 0 co $003 3 LEE it 15 14918) 3 
» } Cite 


general. 20 All. 45. adjudged. Sce 3 E. 2. Action upon the ſta- 5. 
C116 1 26. ] ; 
i 5. Sy an i! dictmer nt, that he is a commen thief, without mere, And he 

S noc 2 3004, 29 All. 45 . All. 73. 3 E. 2. CTION UDO tne Mall not de 
Piit 00 4 

(wer; but 

11 this caſe they nut to ſend for the indiftors, and make them to.ſhew it more certainly. Br, 

285 


- 
4 


Ind! ente 85 pl. 1. 2 Le 22 AT 7 2. —— FL. 10. Cl CI 29 A. 4 5. — Sid. 


6. S⸗ indictment of champerty, is not good without more. 29 Br. Indict- 


ment „pl. 
All . 40 ] 'd wy : 10 ches 
8. 
7. Ss indi ment of conſpirgey is not good without more. 29 5-11 1 2 
Att. 45. do ches 
n 


2 ; I 9. 3 
* : $..C. 
| 104-1 2 2 » ER 
8. Se indiftment of cenfeleracy is not good without more. Br. Indict- 
Contra 29 Afl. 45. But quere. ] ment, pl. 
6 19. cites 
S. C. that an indiétwent of confſederacy is god without more. But he ſays it ſeems that the one 
: ; . * 1 E 1 7 ö F * 0 5 1 1 OP i , - 
&1 the other, (v'2. common Forettaller, thief, champerty, COampiracy and confederacy) ought to 
comprehend certainty. 


My 


9. An indictment of a man, tnat he is @ common miſdoer, i is not [ 382 ] 
od, 8 5 1 —_ 1 OBEY A 4 F* an 2 

god, becauie ic is too general. 22 Af. 73. ] Ir. Indict- 

ment, pl. 12. cites S. C. 
Tro. 82 an indictme ent that he is 7 commn diflurber of tho King's 
2 ac diverſus lites & difcard! as tam inter vicinos ſuos, quam inter 
7s 5 "cos &F ſubaites domint reges. apud. 147 in comitatr Preedice 
ts cj excitamt movit & procuravit zz marmum diſpendinm & per- 
turbationem VICIAQrHR fagriun priediot. Tum & aliorum fubditorum 
domini regis in comitatu prædicto, it is not good, becauſe too 


\D 


gencral. M. 6 Car. B. R. per Curiam ; ;ndlickmens quaſhed in 


Periam's caſe. 
[ 11. IC a man be indicted for ſpacing diverſe fle and ſcandalous 
words of F. S. min of D. it is not good, becauſe it is not alleged, 
what were the words, by which it may pen to the court, whether 
he may be indicted for them. M. 12 Jac. B. R. adjudged Bagg's 
cafe, ] 
[ 12. If indictment be, that FJ. S was, and yet is, of il behaviour, 
it is not good, becauſe it is too general without any particular. 
Mich. 8 Car, B. R. Cary's cafe adjudged, and the indictment 
quaſhed.. ] 
13. Indictment ſhall not be taken by nnn Cro. E. 606. S. P. and 
Child's caſe, | they mult 


be preciſe 
and cer tuin in my Point. Cro. J. 19, 20. in Sir William Fitzwiliams's cate. 


14. Exception was taken to an indictment of murder, becauſe it 
was, that C. and two others did make an aſſault on the body of the 
6g 4 | deceaſed, 


= 
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deceaſed, and that guidam Johannes in nubibus did wonnd him with a 
gun, ſo that it 15 uncertain who did ſhoot, and what gun was diſchar- 
ged, which ought to be certainty laid in the indictment. And the 
indictment was quaſned. 3 Mod. 201, 202. Paſch. 4 Jac. 2. B. 
R. the King v. Griffith. | | 

15. Getting money from the wife, on pretence of having fold a 
ſhip to her huſband, is a thing of a private nature. So that in- 
dicting ſuch perſon as communis decepior is tco general, with- 
out adding particular inſtances. But if he had made uſe of fa/ſe 
#o%ens, it would be otherwiſe. © Mod. 311. Mich. 3 Annæ, B. R. 
the Queen v. Hannon. | | 


(L) Incertainty in the Peron, ghat commits the 
Ottence, too general. | 


LI. } F a preſentment be, that the kinz*s highway in ſuch a place 
15 d: cayed, in defauit of the inhabitants ofe/uch a will, it is 
good without naming any perton in certainty. P, 8 Jac. B. between 
Walker and Meaſure. } 


er that 2. A man was arraigned of zhe death ignoti, and his name ct 
baptiſm was not in the indictment; per Cur. the inqueſt ſhall tay 


bis name. Br. Corone, pl. 65. cites 1 Aſſ. 7. But Prook ſays, this 
„Nas tobe where it is found before the coroner, contra, if it be preſented 
„ before the juſtices of peace, or of oyer and terminer. Ibid. 


2 
1 ; 

2 e n et {bow the name of the deceaſid; but to indictment. of death ignoti, a man ought to an- 
wer. Pr. Corone, pl. 91. cites 27 Atl, 55. 


— which, or to which, zr whim] the Offence is 


Fol. 80. committed. 
— 


Br. Incict- 1. 1 F an indictment be 7 a ſieward ef a leet, for permitting di- 


ment, Po vers brewers and bakers to brew and fell contrary ts the afji/? 
21.cites 8. | . ; ; pg - 5 1 

Tun pr rede miptione inde capienda, it is not good; becauſe it is not ſuꝑ- 
Caund. poſed what people he bas ſuffered, nor of whom he hath taken re- 


1 5 demption, and fo not certain. Contra 38 Aff. 11. 
ut Iagl. | | 
contra. and therefore Caund. dared not demur ; but Brook ſays that it ſeems to be :!!. 
2 HowKk. PI. Go 231. fo 73 


Hawk. Fl. [ 2, So if it be preſented, that a ffoward has diſtrained diverſe pc; - 
F. _ without cauſs ly colour of his office, it is not good; for the un- 
* certainty of the perſons by name whom he has diſtrained. Contra 
38 Afl. 12. ] | 2. 

an indictment ufn 8 #1. 6. fer forcible entry, that A. Was 
Forcible ms ſeiſed in fee, quouſque B. entered, and expelled C. farmer of the uforc- 
try. faid A. and diſſciſed A. it 1s good without ſhewing what eſtate the 
— termor hid; tor it is ſufficicnt to ſhew that he had the policfſion. 
5 or Frog H.41 Eliz. B. R. Cheſterman's cate adjudged. | 

was ſe;fed ar paſſ lid is uncertain, and indiEment quaſhed.s Vent, 108. Hill. 22 & 23 Car. 2. Anon. 


[ 4. It 


da- 
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4. If a man be indicted upon 8 H. 6. for forcible entry in unum In an in- 
cotagium, five tenemen tum, it is not good for the uncertainty, M. dictmear or 


40 & 41 Eliz. B. R. Ward and Harriſon's caſe adjudged. 1 _ 5 

5 9 
fact is never laid in the d1yjun five; and therefore an indictment on this Natute, for a forcible 3 
17e £4279 * N of meadow of p iſtyre, Was Dela void for the uncertainty ; 10 1a ee vel nurdrar: come 
eit is not foud ; ſo of VE! Ve ravit veil viarber art ca 40 l its for the chu fn: 4 r him to be be: Ten in aot 
wake the d. ele mdant guilty of the batterv, it be ing only a treſpaſs. 5 Mod. 137, 138. Per Cure 
Mich. 7 W. z. in caſe = the King ve Stocker,— an criminal charges Guglit to be certain, 


ſo as the defenddant m: iy make cert: in anfwers toit; and where an indictment was on the Ka "ue 


Of 5 Eliz. for «x: 3 atem ſiue miſti ian, and was held good, there the art was not the cauje of the 

rndittn rt but t. % exerciling it; an 3 therefore if it had deen * {.r c reiſer.g 4% art, or ca it to be 
reiß d, the indictment would be ill; for CANS a thing to be cone may be by ſeveral means. 
s Mod, 330. Nich. 11 Geo. in caſe of tie Rig v. Trereton. * The Orig. is (to exercite). 


. f . 
[ 5. If a man be indicted for forcible entry i meſuagium five Roll. R. 
tonementim, it is not, good for the uncertainty of the thing. My 1 


Reports, 13 Ja. adudged, * CilPs cate M. 4 Ja. B. R. dir Tho, in una mee 


Winſton's Tak adjudged, ] ginn 15 
DE, weil e- 
nouzh ; for a metſnage and a houſe are both the ſame. 2 L. P. R. 46. 


6. If a man beind:cted for forcible entry dt a tenement, it is 
not good. IT. 16 Ja. B. R. an indictment quathed for it.] 
7. So indictment for entry into a tenement cum pe FUNENtS) called 
Turnpenny in D. is not good. I. 10 Car. B. R. C:ttingten's caſe. 
Per Curiam the indictment guathed. 
8. An indictment upon 8 wa 6, for forcible entry 27:t9 the cliſe of 
S. is good enough; for the word ce includes ſuiicient certainty. 
7. 38 Eliz. B. R. "achudged. B 
9. If a man be indicted for entry with 1OCC into a meſſnage in D. Pl. 3. 
and ouſling . the fa: e 7 the | and fir years, and ' aiffe ng F "To 
D. it is not good, without alleging 19) /raurtene, nent ! ta be in J. D. 
for it ought to be expretsly alled;" ed in him. M. 11 Ja. B. R. ad- 
judged. Lucas's caſe. 3 
10. Ha zan be indicted, becauſe he « cuſiodrvit land wi 4 , 
it 1s not goon „ Without alleUging an entry dy him. M. 11 Ja. B. R. [ 384 ] 
adjudged. Aihton's cafe. ] | h 
[ 11. If a man be indicted, becauſe he entered into land, and vi 


= 


& arms ejected a copyroider, and deterred it vi & arms, it is not 


good; becauſe 8 doth not allcze that he entered vi & armis, or 


entered peaceably, and detained with torce, according to the words 
of the ſtatute of 8 H. 6. For the /atute of 21 Fa. does not aiter 
the form of the indiftment b-tore uicd, but ang gives reſtitution in 
other "ſo than before. Mich. 21 Car. ſuch incictment quaſhed. ] 

[ 12. If a man be indict2d for erecting 5 of a meſjuage fo or Pabitationy — — 
without laying 4 acres of las 14 to it, this 1 is good, though it doth not Edge 
ſay that he inhabits it, in as much as it is contra formam ſtatuti. ** 
Mich. 8 Car. B. R. adjudged. Seſſeon's cafe. ] * 

[ 13. If four are indicted for erecting ſeveral cottages contra for- 
mam ag it is not good without hei how many cottages they 
erected. Mich. 11 Car. B. R. Such indictment againſt Butler and 
others quaſhed. ] | 

[ 14. If an indictment be, that where there was guedam pars ag * 

be 27 
running from ſuch a place to ſuch a place, the d. Jendant had ſtapped it, x. 
it — 
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Oro. J. 324. it is not good; becauſe quædam pars aquæ is utterly uncertain, I iin. 
TR 3s. II Ja. B. R. adjudged. Sorrel's caſe, |] 
e eee 2 Bulf. 119. S. C. It ought to have been quedam pars 
tet aqua cooperta, per Croke J. Hut per Dodderidge J. if the lame had been thewn to be a 
water-courſe, und that this had been turned, then to have ſaid, magnam partem aquæ had becn 
good, according to Luttrell's cafe. 4 Rep. 88. b. 2 Hawk. Pl. Csg; cap. 25. f. 75. 


— [ 15. If an indictment be ir keeping diverſa tormenta Auglice 
nr? , 22 U 1 1 
Fol. 81. gunns, carentia longitudine jecundum formam ſlatuti, it is not good; 
* 198 | Hf A 
LE—— becauſe he fays, diverſa tormenta, and does not ſhew what they acc. 
' . 5 | 
The defen- M. 11 Ja. B. R. adjudged. Aſhton's cafe. } 
Cant was | OED | 
convicted upon the 5 . 14. for thot he an- Cy Hdd. St ina ht: cuſtody a gun, contrary to the 
form of the ſtuute, g wr engine for tiliting of gam: but the conviction being removed by cei tio- 
rari, the court, after argument, were of opinion for the defendant ; for that as guns are not parti- 
cutarty mentionec in the act, the only words that can reach this cafe, e {other nine, for the tilling 
g. Now theſe words muſt mn /ucb engines, i bavirg of eee ity inplics the uſing, or 
mend: n them t 8! zam; of which are in their y7 natur: peculiur t h. N. , and no other; 
Þut 2 guns not properly ſuch an engire, being an uſeful iuſtrument, neceflar tor the defence cf 
one's houſe, and for huſbandmen in their buſineſs; and it is not fufficient that nt 1 pollibly be 
uſed to a bai purpofe ; therefore tie bare bivirg a gun in one's cuſtody cammor ) rita mal, unlets 
in the convicton there be laid either az tu uſe or an intention 1 og od (de conviction was 
quaſned. Trin. 11 & 12 Geo. 2. B. R. the King v. Gudiner, 
. . ; . l * l 
—— Ff 16. If a man be indicted for flopping quandam partem of the 
# , M i 1 * of 82 1 - 2 5 — 
e king's bigbiuay at Kenſington, it is not good without alicging <vhat 
IS EW ſs x = © : . * . » 
art he has ſtopped ; as to fay, ſo many feet in length, and jo mary in 
= 7 : I ; 
breadth, P. 9 Car. B. R. adjudged. Hailcy's caſe. ] 


Lat. 183. 8. 

C. There faid to be quaſhed, for that the ſtopping was alleged to be at Kenſington, but the high- 
way to be from Lonion to Kenſington; and ſo Kenfingron is cxcluded. Ia the fame caſe, in an- 
other indictment, the itopping was alleged to be in alta via regia. in K. but did not ſav, leading 
from ſuch a town to fuch a town, nor any boundaries, and adjudged that it nod » „ whcre the 
ping 15 alleged to be in 2 hw * but it . where it is in ae (omm3n y. 


[ 17. £2 if an indictment be for ſtopping guandam partam ef the 
king's highway, containing by eftimation fo many feet in length ard [3 
many in breuath, it is not gocd for the uncertainty, in as much © 
it is ſaid (Ly r/7i5mation) P. 9 Car. B. R. adjudged. Halley's cafe. ] 

[ 16. If a man be indicted for piitting a lay ſiall near ihe highway 

in S. it is not good, without fhewing from what place ia what place 
the common way leads. P. 15 Car. B. R. Hulkley's caſe. The 
indictment quaihed, and ſaid to be a common exception, and diverſe 
indictments quaſhed for this cauſc. ] | 
[ 38 5 19. Ir A. be incicted for /irpping @ way at D. leading from D. 
. 14 S. it is not good; becauſe he does not allege the way to be in D. 
8. P. ia the But from D. which excludes the vill. M. 21 Car. Such indictment 


tes there. quaſhed. 

20. A. was indicted for feloniouſly ſtealing of a piece of linen 
cloth from J. S. exception Was taken to the indictment, becauſe it 
was gucd ſelonice furatus fuit quandam pectam panni linei ciq uſdam J. L. 
pred. diaper ad valentiam, &c. and doth not ſay, de benis & catal- 
{ts cujuſdam J. S. as the common form of the precedents are, and 
therefore ill; for an indictment ought to be certain to every intent 
without any intzndment to the contrary z and here it may be that 
this piece of linen was not the goods and chattles of J. S. at the 
time of the taking, but by him let out, or delivered or pogo to 

| ancthex. 


mw tO& ty 


f# dJ” 2 


* 


* > * 


moveable, it is ſaid to be mo 
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gnother, And the court held this to be a material exception, and 
therefore diſcharged the indictment, and reſtored the party to his 
woods ſeiſed for that cauſe. Cro. E. 489, 490. Mich. 38 & 39 
Eliz. B. R. Long's caſe, | 

21. Indictment for taking carps out of his pond; exception was 
taken, becauſe it is not ſaid what number he took, which is ill in 
indictments as well as in actions; and indictments ouzht to be 
more certain than actions, or at leaſt as certain, that the defendant, 
may know to what he is to anſwer. But Keeling and Windham 
over-ruled the exception; in acyHions damages are to be recovered, 
not in indictments ; but the payty is to be fined at the diicretion of 
the court, be it one fiſh or mgte;; but T wiſden contra, indictments 
ought to be as certain actions; Morton ſilente; and the other 
two ruled the party" Þ d to the indictment. 1 Lev. 203. Hill. 
18 & 19 Car. 2, B. R. the King v. Wetwang. | 

22, Not only the defendant, but regularly al! other per/ons alſo 
mentioned in an indictment, mult be deſcribed with convenient cer- 
tainty; and Herefgre it ſeems to he generally agreed at this day, 
that an indictment Tor taking diverſe ſums of money of diverſe perſons 


for fuch a til, &c. without naming any in particular, is inſufficient; 


on in ſpecial caſes, for the neceſſity of the thing, an indictment may 
e good without deſcribing in certain the perſons mentioned in it; 
as where one is incicted for having Enowenoly received and har- 
boured divers thieves to the jurors untnoun, (and yet in ſuch caſe 
he cannot be puniſhed as an acceſſary, without a greater certainty) 
or where a murder or robbery is committed an a perſon unknown, in 
which caſe the offender may be indicted for having killed or robbed 
quendam ignotum, &c. or Where an abbey is robbed during a vas 
cancy, in which cafe, to prevent a fulure of juſtice, the law will feign 
a property, and allow an indictment for ſtealing den eccle/tz; but 
if there be no ſych ſpecial reaſon, the party killed mult be ſet 
forth in an indictment of murder; and the perſon to whom the pro- 
perty belonged, in an indictment of larceny. 2 Hawk. Pl. C. 231. 


Fap. 25. f. 73. 


23. An indictment which doth not with ſufficient certainty ſet 
forth the thing wherein the offence was committed, is inſufſicient; 
as where one is indicted for having forged a leaſe of certain lands, wwith- 


out naming ſome one certain parcel; or for having ſtolen band & ca- 


talla J. S. without ſhewing any in particular; or for having treſpaſſed 
on two cloſes of meadow or paiture ; or for having ingreſed mags 
nam quantitatem ſlraminis & feni, or diverſos cumulos tritici, with- 
out ſhewing how much of each; or for having carried away duas cen- 
tenas caſei, without adding libras or uncias, &c. 2 Hawk, Pl. C. 
Abr. 213. ſ. 47. 

24. It is faid to be molt proper in indictments of larceny and 
treſpaſs on a living thing, to ſhe to 2 the property of it belonged 
by calling it the ox, or horſe, &c. of J. S. without uſing the words 
bona & catalla ; yet there are many precedents in books of good 
authority, wherein this my is not obſerved : If the thing be 

proper to ſhew its worth by the 
— word 


385 


See 
Foreſtaller 


(E). 


2 Hawks 

Pl. C. 234. 
cap. 25. f. 
TT» 
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word pretium, and if it be immoveable by the word va/-7tia; yet 
this nicety ſeems not neceſſary; neither is it clear, that the 0 
of the thing ſtolen is required to be /ct forth in an indictment of | 
larceny for any other purpoſe, than fo /hew that the crime amornts 13 
grand larceny, and the better to aſcertain the crime, in order for a 
reſtitutian, or in an indictment of treſpats for any other purpoſe, 
than ta azgravate the crime. 2 Hawk. Pl. C. Abr. 213. f. 48. 

25. One was indicted for ſelling beer without paying the duty, but 
did not fhew to whom, or at what time it was to be paid, nor what 
guantity he ſcid, and this was moved in arrett of judgment; and 
ſaid, that a conviction upon iuch uncertain indictment, cannot be 
pleaded to any other for the ſame oftence, neither any tolerable de- 
fence be made to ſuch an uncertain charge; beſides, in criminal 
cafes the utmoſt certainty is required, and gaerefore the ofterice 
Should have been jet forth in this invictment ſe as a compif/ion thereon 
might have been a bar to ali other actions and projecutions for the 
ame offence ; and for this reaſon the judgment was arreſted. & Mod, 
58, Mich. 8 Geo. the King v. Gibbs. 3 

26. In an indictment for defrauding the preſkutar of a promiſſary 
nate for 500 l. one count ſet forth, that defendant did, by falſe tokens, 
get into his poſtcſſion a promiſſory note, &c. and the defendant was 
found: guilty ; but atter argument, and time taæen to conſider, the 
court held the indictment ul: that ſuch a general charge of defraud- 
ing by falſe tokens, without ſpecihying the particular falſe tokens, is 
not ſufficient ; for all indictments ought to be preciſe in charging 
the offence according to Cro. J. 20. Anda general charge is ne- 
ver allowed but in the ſingle initance of barretry, Hill. 13 Geo. 2, 


B. R. the King v. Munocs, 


(N) Uncertainty. 


— | I. IF a man be indicted for entry into certain lande, and mows 


As to oy ing an acre of hay, it is good, though it is not proper, be- 
thing by : 4 : WF . ü | 
vs Ru cauſe it is not hay but grajs before mowing. Mich. 14 Ja. B. R. 
words. per Curiam. 1 | 
| —— [ 2. So it the indictment be for entry, and mowing of an acre ef 
= | corn, it is good; though it had been more proper to ſay, for mow- 


ing of an acre ſrwn with corn. Mich. 14 Ja. B. R. per Curiam. ] 
[ 3. So it is if the indictment be for entry and cutting ſo many 
leads of tw, though it be not proper; for arbor dum creſcit, &c. 
Mich. 14 Ja. B. R. per Doderidge. ] 
1 [ 4. If A. be indicted upon 8 H. 6. for entry into two claſes of mea- 
thing. W4owy or paſture, it is not good for the uncertainty. M. 8 Car. B. R. 
6 reſolved, and the indictment quaſned. Speart's caſe, ] 
In an indictment or information, the fact is never laid in the diyjunitiive. 5 Mod. 138. Mich. 7. 
W. 3- | | | 
[ 5. If an ironmonger be indicted for ſelling iron by falje weights 
and meaſures, this is repugnant to ſell iron by meaſure, which can- 
not be, and alſo to ſell the fame thing by weight, M. 8 Car. B. R. 
| | | Woodward's 
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Woodward's caſe reſolved per Curiam in arreſt of judgment, upon 
an indictment, intratur, Trin. 8. Car.] 

[. If four perſons are indicted for uſing the trade of a plummer. 
egainſlt the flatute of 5 Eliz. and the indictment is, that they four & _ _— 
eorum utergie uf. the trade, this is not good, becauſe the uſing of en 6g 
one cannot be the uſing of the other, and cher not good. Palch. gainſt ſee 
16 Car. B. R. Brooke's caſe among others 3 and ſuch in- Yer: 
dictment quaſhed. 


S. C. cited 
* 5 Mod. 180.— V 58 302. 10 Mod. 336. Two were jointly indicted for 
2ſt be neu word; f:verally ſprirn by them; it was objected, that the indictment was not good, be- 


cauſe it was joint. But Roll, Ch. J. ſaid, that the indictment was good enough though it be joint, 
as it is in the caſe of j-v-ral p. ri „ and feveral batteries, where a joint indictment doth lie, although 
1: does t for ſeveral felanies; and here the indictment is upon one and the ſame ſtatute, and for 
one and the ſame offen 5 and therefore the j Jud gment given upon it is alſo good, and it ſhall be 
taken reddinds fi gala fing, viz. the words to each uf them as they ſpoke them. Sti. 312. Hill. 
1651. B. R. Cuſtodes v. Tau ney and Norwood. 

Two may be jaiatly indifted for extortion; otherwiſe for cen Hug a trade, not having ſerved 
an apprenticeſhip. 1 Salk. 382. Paſch. 5 Annæ, B. R. the Queen v. Atkinfon. 11 Mod. 

3. 

Tos 0 way be Alicted ſr a cat, and for ſeveral other offences. 5 Mod. 181. Arg. Hill. 
7. | 

Ind ies 1 171 PILL ind and wife for ke epinr a Taming gg; and the ſetting forth, that they ; 
& 2-1 que eorum ſept, Sc. is well; for it is ſuch an offer ice as may be committed by both jointly. 
At ot the addition of (uterque ebr um) iz but a further ſpecifying and corroborating the former 
0 


I 
arge; for whoever ſays that bo 05 of them did Sg: &c. does in truth and conſequence {ays 
chat e. -ach of them vid to; per Cur, 11 Mt. 336. Trin. 2 Geo- The King v. Dixon & Ux. 


[ 7. So it has been oftentimes reſolved, that an indictment again/f *[387] 
ſeveral, that they & aer gue corum did not repair the ſireets before 
their houſes, is 2 ood. } 

8. Indictment - of the death of a man unknnun is good, and the nm 
name of baptiſm was not ſhewn ; per Cur. the inquelt ſhall men- In general. 
tion his name; but then it ſeems that the indictment was taken — — 
before the coroner; contra upon other indictments taken before the 
juſtices of peace, oyer and terminer, &c. Br. Indictment, pl. 10. 
= 1 Aſſ. 7. 

. that J. N. fe/5ni9nfoly ſtale 2 ſheep cujuſdam perſinæ 
if the price, &c. and a good undictinent, and the de fondant : wraigned 
upon it; quod nota, Br. Incictment, pl. 11, Cites 18 Atl. 15. 

10. A. B. and C. D. were pre f-nted for iſtraining cerigam per- 
fons without cauſe by colour of their office, &c. to the damage, &c. 
per Caund, this is ncertainty ; for he does not declare What pertons, 
nor what vill, ſo no viſne can be known; per Ingl. we intend per- 
ſons of the vill of the franchiſe. Br. Indi cunent, pl. 21. cites 38. 

All. 11. 

11. A man was indicteq, ſetting forth, that bona prædicti IF S. 
felomce cepit, &c. where no V. S. was mentioned b Tore and becauſe 
every indictment ought to be certain, it was held that the indict- 


ment is not good. Br. Indictment, pl. 6. cites ꝙ E. 4. I. 


12. But indictment, that bona exuſcdam ignoti, is good, quod no- S.? Far 
Ibid. the go 

. may be 
Nol2 in one county and carried into another, and ſo the right owner not known. D. 99. pl. G1. 
Paſch. 1 Mar. Anon. A man was inuicted qure 21 arms goods of the chapel of Ds in cufeu- 
«io I. TH u {medi pres ibo um invents &c. he to 0 nes ried away; WW dere a ch: ippel Cannot fave A pro- 


Peity. Per Lakin in time of Vacation of. aun, the indictment ſhall be FO. as of the 2 42 and Church, 
&c, Br. Indictment, ay 33- cites 7 E. a. 15 15. — if it was cf 4 z, ie 4 4 1 dere ds of 
40 par iſhioner-, &c. in cuſtedy of the wed pi, „ Ibid, nd where it 1: fa fre it, it hl be goed: of 


74. C1 0492); ie, & 2 2. ee e A pd ſon W25 a4 LE en at Sr den, He 18 4 $1 ve 7 


tau&K A «. 
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tankard. v. lue 10 l. and giving no ſatis factory account how he came by it, was committed, and“ 


deing rought by habeas corpus to Newgate, he was indicted, and the indictment was of the goods 
of a fre unknown. At the trial, the proſecutor offered in evidence, that the defendant was a 
loofe and Uiſarderly perfon. Baron Gilbert ſaiuy that though au indictment might be good for 
Kealing the goods cujuſdam ignoti, yet a property muſt be proved in ſomeb:dy at the i, otherwite it 
Mall be hretumed that the property was in the prifoner, by his pleading not guilty. to the indick- 
ment. For a man ſhall not be round guilty of felony; and hanged upon preſumption. S Mod. 24% 
Paich. io Geo. Anon. | 


13. Cirditicnal indictment is not good. Yelv. 15, Mich. 44 & 
45 Eliz. B. R. Ld. Cromwell's caſe. 


14. Two were indicted, eo quod ſelonice duas centenas caſci cepit, 


& aſportaverunt, 3 was taken] becauſe centends is un- 
certain, what weight, viz. pounds or ounces, &c. as alſo becauſe 
it was Cepit in the fingular number; and it was ruled, that the in- 
dictment was ill for boch cauſes. Cro. E. 454. Patch. 42 Eliz. 
C. B. Lane's caſe. | | | 


An! in caſe 15. An indictment is the king's count, and ought to be certain 


of felony | 
cia for the year, day, place and Fall. Jenk. 124. pl. 51. : | 
252inft the Þ life of a ſubjeR, it onght to he certain as to the fact, which ſo Il not be ſupplied either 
by argument or an intendment whatſoever. Arg. 3 Mod. 202. in cafe of the king v. Griffith. — 
+ S. P. Jenk. 136. »In indictments and appeals, preditorte for treaſon, lurglary for hovicebreaking, 
for rape, f-iony for felony, murder for murder; theſe and no other words will ſerve , 


388 1H. An indictment ought to be more certain than common plead- 


ings in law need to be: Hill. 23 Car. B. R. becauſe they are 
more penal, and ought to be more preciſely anſwered unto. 2 L. 
F. RI 42. 8 : | 

17. An indictment muſt be certain, that the party indicted may 
know how to flead to it or traverſe, or elſe it is not good, but may 
be quaſhed; Hill. 21 Car. B. R. becauſe there can be no trial 
upon it, by reaſon of it's uncertainty. 2 L. P. R. 43. 

18. Error of a judgment in an indictment was, that the defen- 
dant ſcienter received and harboured divers thieves to the jury not 
tnotun, who had ſtolen divers goods, and committed divers burglaries 
exception was taken, 1ſt, That it was too general, and amounted 
only to communis receptor felonum. 2dly, 'I hat it ought to be, 
that he knowing them to be thieves, received them; for he may 
know the perſons and not know them to be thieves. 3dlv, That 
it ought to be felonice recepit ; becauſe receiving and harbouring 

felons, knowing them to be felons is felony. But non allocatur ; 
for per Curiam, perhaps the felons cannot be particularly known, 


any more than the felonies and burglaries: and an houſe which 


harbours felons is a common nuitance. And to the ſecond, Jones 
ſaid that ſcienter had been ruled good in one SALLIE'S CASE lately; 


and to the third the king may if he pleaſe take no notice of the fe- 


lony, and make the indictment in treſpaſs. And thereupon the judg - 
ment was affirmed. 2 Lev. 208. Mich. 29 Car. 2. B. R. The 

King v. Thompſon. . | 
19. An. indictment filed Paſch. 10 W. 3. Rot. 42. was, that A. 
uſing the trade of buying and ſelling cattle apud B. in com. AMA. did 
buy and expoſe to ſale bad cattle, &c. and it was quaſhed for incer- 
tainty; for if it be underſtood that the uſing of buying and felling 
was at B. in com. M. there is u venue where the expoling to ſale 
was; 
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was; and if (B. in com. M.) be applied to the place of ſale, there 
is no place laid where the uſing the trade was; fo quacunque via, 
it will be impoſſible to make it good; per Cur. 12 Mod. 435. 
Mich. 12 W. 3. The King v. Purſey. 

20. An indictment againſt two r fcolling. It was objected, 
that it could not be good jointly, becauſe the ſcolding of the one 
cannot be the ſcolding of the other; but by Holt Ch. J. they may 
{cold jointly, and thereſore it is well; but it ought to be a common 
ſcold (which is a nuſance) that muſt be indicted, and not for once 
or twice only. Powell J. ſaid the indiciment may be ta ben as d ſe- 


Deral iudietment. However Holt ſaid, they would not quaſh it, but 


let them demur to it. Holt's Rep. 352. Trin. 6 Annz. The 
Queen v. Hoſkins & al. 

21. Indictment was for that M. being with child de illegitim, 
fin begutten by him, he (the defendant) ſecreted her, fo as ſhe could 


net be found to give evidence to the pariſ» againſt hin. The defen- 


Gant demurred, becauſe there cannot be an illegitimus foetus ; and 
for that reaſon the defendant had judgment; for every fœtus is le- 
gitimate till born; for the parents may marry before the child is 
born; and if fo, then the child is legitimate. 8 Mod. 336. Mich. 
11 Geo. The King v. Chandler, 


(O) Things of Form. 3891 


— 
Di. IF men are indicted Hr a rict, and the concluſian of the in- Fol. Ba. 
dictment is cantra pacem © contra * farmam diverſerum ſta- See contra 
tutorun but it is not contra + cormmnm & digataters neſtram, yet the tormam 
indictment is good. Mich. 15 Ja. E. R adjudged in one Holebrook's ſtatdti. 


T I 
Cale, | 12 Mod. cr. 
11 ciſeofthe 


Nigg v. Tucker. * Inquiſition taken of a riot contra form. ſtat. generally is good. 6 Mod. 140. 
Vaicie 3 Alina, B. R. the Qiicett e. Pugh. — 1 The words contra coronam & dignitstem regis 
* is : : in ,1 - ' 45%. ge op 4 ? f 7 21. . c 

are uicd in all the prect {ets in Coke's Ent. ; S109 lay Fre Offence C31.1} @ PREV, y ET de; are omitted 


z3't R 2ft at's piecedents; and it has been reſolved, that an indictment for a riot 18 L* od Withour 
them ; neither do 1 find the cuntrary any where adjud ged. 2 Hawk. PL C. Abr. 223. f. 59. 


I 2. If a man be indicted Hon the fatute of & H. 6. for entry 
into certain land contra pacem coromun & dionitatem, and does not 
= nes it is not good. Mich. 10 Jac, B. R. per 
uriam, | | 
[ 3- If an indictment be upon the ſlatute of firgery, and the con- 
cluſion is nt contra formam ſlatuti it is not good. Mich. 9 Car. 
B. R. Smith's caſe ſuch indictment quathed per Curiam. |] 
L 4. If an indictinent be becauſe he rietgſe cum baculis, Oc. guer- Te 3 
u modo arraiatus in guoddam clauſum vocatum &. intraverunt, and jllicte has 
his ſervants and ſons, then and in the ſame meadinv menaced, &c. been ad- 


2 » . . E © pps © . . TISEITIED 
This indictment is good, though the word (:/icite ) be not in as is ip aeg 
uſual before the word (riotoſe) ; for it is not neceflary, inaſmuch as in an indict 
the act itſelf contained in the indictment, appears to be apparently ment fer a 
unlawful as the menacing. p. 5 Ja. B. R. per Curiam, Worbell's 4 hecaule 

af the fact in- 
Ca e. ] 5 : 1, p 

| Cicted aps 
pears to be unlawful, and the fame may be ſ2i4 as to all other indictments at common law; but if 
« ftatutey in diſcriling a thing pied, «ſei th; wird ilnitey an indictment thereon is not good whbe 


out its 2 Hawk. Pl. C. Abr. 224. f. 61, 
D 5. If 


39 | Jndiftment; | 


Vid. 12 5. If a man be indicted for barretry contra formam flatuti, and 


Mod. 5 r. >. © l * 
ys It is nat contra pacem it is not good. Zachary Periam's cafe re- 


ſolved, and the indictment quaſhed. M. 6 Car. B. R.] | 
Oro. C. 340. [ 6. If an indictment / barretry be contra formam flatuti, it is 
4 15 — good, though there is nt any /tatute againſt barretry direftly but 

collaterally, as for good behaviour, &c. Tr. 8 Car. B. R. per Cu- 


was an of. 


fence at riam, Hill. 9 Car. B. R. Chapman's cafe per Curiam in writ of er- 


common — 2 
ky, yet it ror upon ſuch indictment, ] 


is good to conclude cot! fer mam dive, ſorum fat. per Cur. rz Mod. 99. Tria. 8 W. 3. the King 


v. Bracy. 


D 7. If an indictment be juratores pro demins rege, ſcilicet, A. B. 
Sc. and doth ut ſay probr & legales hemines, it is not good. This 
is common experience ; for ſeveral indictmgnts have been quaſhed 
for this cauſe. ] 
Many in- [ 8. But if the ſheriff returns an indictment in this manner, ju- 
eitments ratores pro domino rege pro camitatu prædicto, ſuch, &c. and then 
. certifies the endictment, in which is juratcres pro daring rege ſuper 
deen quath- acramentum ſuum, Fc. and it is not prob: & Males hamines, whether 
ed for want this be good or not in this ſpecial manner. Trin. 11 Car. B. R. 
„ cy in one Carne'ew's caſe, Dubitatur, per Curiam and adviſed. }] 
2 legalium hominum, in the caption of the indictment, ſeiting forth by what perſons it was 
Sound ; bur tins is ſaid to be an exception to. an indiftment found i” B. R. or grand [ ſion; 5 
exmies palm, and has been often over ruled as to indictments in ther ccurts, becauſe all men 
hall be intended to be honeſt till the coatrary appear. 2 Hawk. Pl. C. 215. cap. 25. ſ. 16. 


[ 390 ] . If an indictment for a common nuiſance, though it be in doing 
fer of a thing, be not vi & armis, or contra pacem, yet it is good be- 

An indict- » . 1 . 4 % © 

men was Cauſe it may be in his own foil. Mich. 15 Car. B. R. reſolved- 

tor ma, Wardall's caſe. ] | 


n fm | 
pre of the bi gh Sc. and concluded ad erate meumentum, fc. omitting the words contra prom 
and Cooke and Berkley J. being only ia court, held the indictinent to be ill. Cro. C. 534 Trin. 
26 Car. Leyton > caſe. | 


[ 10. If an indictment be certified and the names of the indictors 
not certified, it ſhall be quaſhed. Mich. 15 Ja. B. R. Worfield's 
Cale, indictment per Curiam quaſhed. } | 

[ 11. If an indictment forgery contra formam flatuti has not 
in it contra pacem it is not good. Mlich. 14 Car. B. R. Perryman's 
caſe adjudged in writ of error, and the judgment given at the aſ- 

ſiſes reverſt from this cauſe. |] | | 
At the com- 12. 37 H. 8. 8. enacts that theſe words vi & armis, Viz. baculis, 
e aal cultellis, arcubus, & fagittis, ar ſecb like ſhall not of neceſſity be pu: 
vi & armis in any indiciment, nor fha!l the parties indicted of any offence have 
were _ any advantage by writ of error, plea ar otherwiſe, to avnd any ſucy 
ws e- of. inatament, for that the faid words, or like wards, ſhall not be in the 
g the ſaid words, ſhall be as good in 


fences, indiclment,; but the fame, lacking 


roh ich am un ly as indien, having the ae words. 
#5 cn attunl | 
A gur bange of th peace, as r:/couſes and aulit, &c. but it ſeems that they were never neceſſary where 


and ſuch like, for want of the words vi & armis, where they have not been implied by other 
words, as c h R have ſometimes prevailed, but have been often over-ruled ; an 1t 


13 


law, the concluſion is: 


Indictment. 
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13. Though an indictment / battery has vi 57 armis in the be- 
ginning of it, yet if thoſe words are uit 1 ately before the aſjauit 
it ſeems that it is ill; per Cur. Sid. 140. Paſch. 15 Car. 2. pl. 15. 
Anon. 

14. An indictment unde only pen a ſic tte, ought to conclude 

contr a foi main /tatuti, or otherwiſe it is ill; and for the want of ſuch 
conclude an indictment was quaſhed. Saund. 249, 250. Paſch. 21 
Car. 2. Faulkner's caſe. 

15. A. was indicted for ſelling ale in Lack pots not marked, and 
does not conclude contra. formarn Patutt, and held to be good 
enough for the common law appoints juſt mealures, and though 
the ſtatute adds this cir®inil ance, yet the crime being at common 
it ought to be. Vent. 13. P. ach. 21 Car. 
2. B. R. Burgen's ales 

16. Where * atute prehibits a thing ꝛbithaut a penalty, or makes 

a new duty to an offices, the indictment need not conclude contra 
formam flatuti, Comb. 205. Paſch. 5 W. & MI. the King, &c. Ve 
Wiggot and Pe etty. 

17. Indictment for preaching to 20 perſons not being licenſed, not 
concluding contra formam ſtat 4e, was quaſhcd ; for they might be 
'the defendant” s own family, to which the ſtatute does not extend. 
1 Salk. 370. Trin. 5 W. & M. B. R. the King v. Clerk 

18. Indictment was per qurator. pro/ontat. es Ait, that the « deſen- 
dant crected a cottage ; & ultorius prefenta; nt quod continuavit contra 
formam ftatutt ; and judgment was for tne King » but reverſed on 
writ of error; for there is nothing to agree with Pre, ontant, and it 
is a New indictment diftinct from the fir by the matter whereof is no 
vitence at common law, and the contra formam necetiarily refers to 
the ulterius prajentant, and no more. I Salk. 371. Mich. 6 W. & 
M. B. R. the King V. J'robrid- ge. | 
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1: not eaſy to ſhew how they ever donde | ak ail ſince the ſaid ſtatute, conſiſtently with the manifeſt 
purport uf it. 2 Hawk. Pl. C. Abr. 221. ſ. 5 


12 Mod. 67. 
52. in caſe of 
the K ng Ye 
Tucker. 


1 Sid. 409. 
C. by 
name of the 
King v. 
Burgainee 


4 Mod. 34% 
S. Co and 
ſays that it 
is not lixe 
the caſe in 
my lord 
Coke's en- 
triès, where 
c uta * 
tie fue da- 


_ bi; n WEL 5 


to the whole indictment, in which, though there 2verz mary vert a laid, ye! tber: was but une tres ſen, 


Hut I: cre are two diſtinct offences. 


One was indicted fer entring into a warren and hunt: 1g ors 
clin OR at night ; 3 EXC _ was 1 can 9H at. 3 Fe c. 1, 


tutt, the puniſhment of the e cannot t be e inflicted. — if de- 
fendant be fincd upon this indictment he may be e ee anding 
puniſhed again according to the ſtatute, and fo twice puniſted for the 
Jame offence z, fed non allocatur; for if one has tts remedies the one 
by flatute and the other at commun law, and takes one, he thereby 
dctermines his election. 12 Mod. 446. Paſch. 13 W. 2. Anon. 
20. Indictment for a riet concluded contra formam ſtatuti; ex- 
ception was taking that it was a ccmmen law offence indict«ble inde- 
pendenter of any /ta teilte, and therefore the concluſion ill. But per 
Holt Ch. J. thou 2h it be not made an offence by any {ta tute, yet 


diere are divers fiatutes; dire: Ng the maimer of pai 2:foing it, and 


Vol. XIV. : 8 | 1 h tizat 
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ande- that is reaſon enough to wake the concluſion good. 12 Mod. 502. 
Fach 13 W. 3. che King v. 

burt, could 21. As upon the Hnatule f abbing, the crime was felony before, 
” . but ciergy is oed by the Natute, and yet indictment for that iort of 
Z felony concludes contra formam ſtatuti, though the ſtatue dues 
emmon lau, NOT make the offence, it being felony before; on the ocher hand en 


-- 
* 


if it ure indictment would be good without concluding upon the ſtatute in 
1 that caſe, and fo both ways are good. 12 Meu. 502. per Holt Ch. 
an fagia- J. in caſe of the King v. 

ment on 22. So in caſe of bar/etry an indictment may be concluded contra 
"71 traxard formam Hatuti, or aiverjorum ſiatutorum, or take 19 110 of u [ia 
cauſe it ap- fate at all; for wherever there was an offencc at Cormon law and a 
pears that Natute makes a further proviſion of penatv, an wmiictment tor that 
__— ofrence may conclude contra tormam {iututyy or leave it out at elec- 


grqunded tion; per Holt Ch. J. Ibid. 


on a foundation, which will not ſupport it, but quæte, if the law be not now h rwiſe taken, for 
in P \GE'S CASE it was adjudged, that on a ſpeciil t on the Famer of Pabbingy tie defer ant may 
be found guilty of g.nera! m lug beer at common laue; d the ward 6 ra fot rejected 
as ſenſeleſs, &c. but a jud-ment on a ſtatute ſhull never be git non ah indictment which doth not 
conclude contra formam ſtatuti, and therefore if ihe fact ted be an offence prokibied only by 
ſtatute, and the indictment conclude not contra formam tho ut, nent can be given upon it; 
for though an iadiammem, which is r-dandant, iy ds h e wh et is Cenſelens, yot an indict- 
ment that is di: 24 materia part can Le — ©-*-7% 72 Dire It is true ndesd, 11; 'h cle n: on 8 
H. 6. 9. may be prven an a unit ef ffi. of my! ,,]u in the common Law form ; but this depends 
on 2 reaſonable contruction at the He. Winct Kis expreſs that ths marty miiy recover &y ſuc h wr 1, 


bet git ing ro e one, may be well intended to give tar narty a remedy by a writ! rought in the old 
tm. 2 Hawk, Pl. C. Abr. 232. f. 73 S. FP. 12 Mod. 99. the King v. Bracy & al. 


23. It is a general rule that unleſs the ſtatute be recited, neither 


the words contra formam latuti, nor any prriprraſis, intendment or 


concluſion, will make 755d an ingietment which does not bring the of= 

ence within all the material words of the ſtatute ; as if an indictment 
of rape omit the word rapuit, ar an indictment of perjury on 5 Eliz. 
9. omit the words vs/untarie & wrrupte; or an indictment for 
firiking in a church on 5 & 6 Ed. 6. 4. omit the words o the intent 
to ſtrike ; er an indictment for Hireſtalling on 5 & 6 Ed. b. 14. do 
not expreſsly allege that the goods were then coming to the market to 
be fald; or an indictment on the fame ſtatute for ingreſſiug, do not 
allege that the defendant ingri//ed, &c. by buying, &c. or an indict- 
ment for treaſon in compajſſeng the king's death on 25 Ed. 3. have 
neither the words c:mpo/s nor imagine, &c. 2 Hawk. Pl. C. Abr. 


229. 1. 68. 


24. If the ſtatute whercon an indictment is founded be particu- 


larly recited, and the ſul ſtauce of the fact, and the time, and place, 
and things, and perſons concerned be allodged with ſufficient certainty) 
and a circumſtance only omitted ; the general concluſion contra for- 
mam ſtatuti ſeems to help ſuch omiſſion. 2 Hawk. Pl. C. Abr. 
23 f. 72. 

25. If there be more than one ſtatute concerning the ſame offences 
the latter of which only continues the former, without making any ad- 


dition to it, or only qualifies the method of proceeding upon it, with- - 


[ 392 ] out altering the ſubſtance of its purview, it is ſafe to conclude an 
indictment on it contra formam ſtatuti; but where the ſame offence 
is prohibited by ſeveral independent /latutes, er a new penalty is added 


by 


U 


Indiäment. | 392 


47 a fu bſequent flatu:s tn an offence prohibited by a former, it is ſaid 
to be ſafer to conclude contra form wm fatutorim than contra for- 
mam ſtatuti; but in either caſe to avoid exceptions of this kind, it 
is adviſable to conclude contra formam ſtatut. which hall be taken 
either for ſtatuti or ſtatutorum, as will beſt maintain the indictment. 
2 Hawk. Pl. C. Abr. 233. f. 74. 


26. It was moved to quaſh an indictment for not perfor ming an Os for nou- 


3 payment of a 


order of 7. uſt1ces of the peace COMmcer 7207 14 a VO Pard chit, bee: UC ;t did 3 ED | it 
not conclude contra pacem; but it was held, that it ought not to t e ke. 
be, this being but /r a nen- fcaſauce. Vent. 108. Hill. 22 & 23 to cuath it, 


Car. Bo R, 3 bece ute it 
did not 

conclude contra po m. Sed non allocatur; becauſe it was not for a male-feaſance, but a non= 
feaſance. Vent. » Hill. 23 & 23 Car. 2. Anon. J 

Inaſmuch as al | oifenccs which are. puniſhable by a 1 ic! : LR ſecution, tend to the diſtur- 
bance of ilie quiet and pezct eb le government of the kin ; Over bes ple, it ſeems à good general 
rule that all mdiétim ends ar 4 rig unäl informations, oughit to ſy Toll ude contra Pacem Gt the king 
or Kings, in whoſe reigu or reigns the offence was com: nne indeed there are ſome precedents 


without this concluſion, but 1 fi. ad no reſolution to warrant them, except only where the indictment 
is for a bare non-feaFince, ag! e not performing the order of juſtices of ; ace. But it ſcems clear, 
that neither informations qui tam, nor informations for an it atruſion, or other wrong of a civil 
natu Ire done to the King's lands, goods, or revenues, need this concluſion, 2 Hawk. Pl. C. 


A man os indicted W he ſuch a day and year at D. 

S. ſtole a horſe FJ. M. and becaule it wanted fe lonice it was ad- 
zuiged treſpaſs, and not felony notwithſtanding this word, (le.) 
Br. Insane, pl. 30. cites 18 E. 4. 10. 

28. Exiftens atatis 16 aunorum &. in an indictment on the 
ſtatute of recuſincy, may be Feferres to the me of abſence from 
church and noc to the indictment. - Mo. 606. Talbot's caſe. 

29. Where an indictment is preferred a thing which is #7/aw- Palm. 3734s 
ful in iiſclf, there if it concludes ad commmune nocumentum it is ſuffi- 
cient; ut it a thing is lawful in itſelf, as the erection of an inn, 
but by reaſon of ſome circumſtance becomes unlawful, in ſuch 
caſe, the particular circumſtance mit be alleged, as if the ſame be 
erectcd in a dangerous place, or that it harbours thieves, &c. the 
ſame muſt be alleged. Palm. 367. Trin. 21 Jac. B. R. Anon. 

30. If a word be let out in an indiciment which is but only in 
matter of form yet the indictment is gocd but if it be in matter of 
ſubſtance it is not good. Trin. 24 Tar. B. R. For it is the ſub- 
ſtance of pleadings that is molt regarded, though formality be not 
to be neglected. 2 L. P. R. 42, 

31. The caption was /urater, Pro domino rege Pro corpore comita- 
tus ad nquirendum ad das gum; exception was taken to it, for the 
vncertainty of the inquiry, viz. inaſmuch as it is (ad largum ;) yet 
the court held it wel enough. Sid. 140. Paſch. 15 Car. 2. pl. 15. 
Anon. 

32. If an indi; Ament be Jurat. & onerati dicunt, without ſaying And Twic. 
ſuper ſacramentum dicunt, it is ill; per Cur, Sid. 140. Paſch. 15 den . faid 


Car, 4 pl. 15. Anon, ay ; ON 


GG - 
4 


judged where the iadictment was // acram) * * any dajh upon it. I 4. 


33. Indictment was quaſhed becauſe it was R. R's with a daſh 
ever the R's for reęni regis, Sid. 140. = 15. 
Hh 2 


34. Io 


4 
| 
4 
| 
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34. So becauſe it was pace d, © oo reg1a, where it ſhould 


be in pace regis only. Sid 140. pl. 15. A Anon. 
SC Sid. 35. Lioctment taken at the gener | jeiſrons of the Peace in London, 
247. ach. and quaſhed becauſe it is not ſeſſicnem pacis demnini regis. 1 Lev. 
127 Car. my 175. Trin. 17 Car. 2 Pa the Wing F Vo Dud N. 


ſays it was 
qua iſhed, tr ugh there are precedents both wars; but the court ſaid rh 


„tt ir where the indictment is 


fir 4 ſma!! F ne £5 here, they will quaſh it for this ontlica- and that 6 they did in another cafe 
the ſame term, between the Kixo and SWETLANGD on au indictment for uſing a trade not 
hav? ing been an apprentice. 8. P. Sid. 17 Ft ll. 5 & 16 Car. 2. B. R. Dubitatur. 8o 
* Cre the ww ords were 14 7 7 11 ad P* Cem cs e ile 471 . - but not ad Pace (it 711” 25 5 and had 
i fad ad por Publ; ea 5 would Ne Ot 1 5 been {: tcic nt. Vent. 39. ar. 2 ZB. R. 
Anon. —5 C. Sid. 422. und Twiſden J. food he xnew one quathed for wait of /narc/ ν⁰ 


regis nung c2/irvand. becauic it might ws a for: ner king. 


[ 393 ] 35. Indictment was quaſhed, becauſe it was ad /e/7onem (in) 
com. tent. and not (pro) com. Vent. 39. In. 21 Car. 2. Anon. 


B.: where 
the indictment WAS ad g ner an FOG 27. p7? com. iet :. Br £4 . tua C Il, e. 11 i! {d-h ell, 
and fo is not p com. . Visur. p-. dll 2. per chris; it is jupplied by the firſt worde, „J. pacts com. 


erwita!, preedis. Sid. 247. Pale h. 7 Car. 2. R. the King Ve. Warren. | 


® Vent. gr. 37. Indictment upon 5 Eliz. cap. for exepriſing a ad in C. not 
8 P. 3 having been an apprentice to it for 7 7 vearsz excention was taken, 
. that there wanted theſe words, viz. * ad tunc & ihidem onerati & 


So where jurati; for which all the 3 judges, Keeling being abſent, conceiv- 
me indict- ed it ought to be quaſhed. 1 Mod. 26. Mich. 21 Ca che 


ta 
+0602 e Eing v. "Tur 4 


cnpe! ta nh 


2 4 er ſacramentum Ayr Aram pr o59ru M lerallum h: nirnum, . hecauſe id was not jurate & 21 rat. 
and the clerk of the crown otfice informed the court, that that was always the c ou: 'e: alio if 
| muſt be, ad Func e: 154 N ja" 2. W an re t! ne Ca e. 18 recit cd to he da 0 Vent "Hit. 21 K 
22 Car. > B. R. Anon. Bu? 3 Wn. ani 18 1017 erment ira 3 noh. ec W ken to ach eExee pt ion 5 
and Holt ſaid, that it was not uft al to qu alh in if Anne ts for a nuſance, riot or any other public! 
ONENCE?, on motion ; but in ca r petit rio fe, Une: a conteſt of ri zlit of Comm, it had beci 
often done. 12 Mod. 502. pat ch. 13 W. z. the Kisg . | 
i * nie 1 e 
8. P. Sid. 38. Indictment was quaſhed for this fault, viz. fræſentant. 
3 . . 3 Vs ; F* L 4 7 25 7 i — 
175 's exiſlit for prejerts fm. 1 Salk. 37 C. Mich. 3 V\ . CL M. B. R. 
17 & 


-R. the King v. Franklin. 
th Ki; 18 FV. 8 of duo, for d 7-⁰ Ibid.— But cv.: ſor =P] fy, has 
1d. 140. Paſch, 15 Cir. 2. Anon. 


been held good. 


39. It was moved to quaſh an indictment taken before Juſtices 
of peace, for that it was only, ufticiar. ad pacem without confer vant. 
aſſegnat. but refuſcd ; for the court ſaid, th. 2H it were an old ex- 
ception, yet they did not like it. 12 Mod. 235. Mich. 10 M. 3. 
8 

R. was indicted for opening a letter ſent by the poſt, and 

i the caption was, that per juratores jurat' pro domino rege extit in- 

dictam', and quaſhed for that. 12 Mod. 514. Paſch. 13 W. 3. the 
King v. Ruſſell. 

41. Indictment was ordercd to be quaſhed niſi cauſa; for that 
it was præſentatum cxiſtit gue illi 12 vera, inftead of quad billa 
eft vera; and no caufe being thewn that indictment was quaſhed 
for that fault. 8 Mod. 296. Trin. 10 Geo. the King v. Recvcs. 

42. The words in couten plum regis are ſometimes uſed i in indici- 


ments of inferior crimes, and in informations of intruſion, and in actions 
_ Upon 


J. 


> 


While 
nat 
Me! 
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ropon fatutes, and ſometimes omitted; but I find no authority re- 
Jating hereto, except in the year book of 4 H. 6. wherein it ſeems 
to be admitted that it is neceſſary in an action on a ſtatute. 2 


Hawke fe 223. . 60. 


(O. 2) Miſtaken Words, Names, Times, or Place; 


in what Caſes it hall abate the Indictment. 


1. T7 Xception was taken to the caption of an indictment, that 
E jt was pref. -nted per jurats bh triat. jurat. & onerat. ad 
inpuirend. pro domina regina (and) corpore com. inſtead of pro cor- 
pore com. wich was agreed per Cur. to be the right way, but 1 
held it well noteeithſtanding; for it is good ſenſe that they were char 
ed to 1: iquire e for the & Fen, and in behalf of the county, 6 M 1 
185 rin 4 „, B. R. the {Queen v. Coteſworth. 

2; Indifhinen for that the deſendant with others at the pariſh of 
S. ru toufly a'ſrmbled et nk dam cubiculum S. S. in the manſion houſe 
of David fan » 2 ga & intravit, and 30 yards of ſtuff took and 
carried away. Upon the evidence it appeared to be the dwel! ling 
hou fe of David Fam: mn and 1 t of fames; Parker Cn. J. held tha 
this did not maintain the indictmeit; for part is local, and part 
not; the cubiculum is local, but die taking and garrying away 18 
not local, whereas here all is put together as one entire t: Ct, under 
one deſcription, and you cannot divide them. 1 Salk. 385. Mich, 
11 Annæ, the Queen v. Cranage. 


(O. 3) Find. What the Jury muſt find, or what | 394 ] 


mall be a good finding. 


1 Was arraigned of the death of a man and acguitted, and 8. p. Br. 
e the jury was compelled to prefent who Killeg the nan, by Corone, pl, 
which th- * indicted anothe - quod Nota. * But at this day it 75 5 2 wn 


nat pil 772 , but only there the juug zment is taken before the C9- per Grene. 
raner upon vieto ak body, and not the indictments taken before ——5S. P. 


he 1 ere nac , it before 
the juſtices of peace. Br. Corone, pl. 39. cites 21 E. 3. 17. 3 


contra of ohe. . which is not before 85 coroner, Br. Corone, pl. 32. cites 11 H. 4. 


2 and Trim. 10 R. 2.—Ibid. pl. 52. cites 14 H. 7. 2. S. P. as to the coroner, contra before Ue 
7*5² 6 whe, OG 2; feems „ where he iS 47. incd ate} jail of ths dung: 

(P) Judgment. No Damages to the Party grieved. Fol. 83. 
| O | O ö 


-| I. I F a man be indicted fer a tort done to J. S. and upon this 


judgment is given carl” him to be fined and impriſoned, 

yet no ae. may be given to J. S. Hill. 14 Car. B. R. and 

P. 15 Car. B. R. between Powell and Shield a prohihition granted 

to the marches of Wales to give damages to the party grieved upon 
a criminal bill. 


Hh 3 | (Q) Nuſance 


—ü— — — 


— gen 


Private in- 
ter . 


Lenny mn 


1 S2und, 
135 


— Am, 
Ne nc par- 
8 1c ular nite 
r'/t. | 
— —— —_ 
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An indict. 
ment doth 
net lic for 
a private 

1 C, Or 
other in- 
Juries, be- 


cauſe the nuſance or injury done is not done ad commune nocumentumy, but ad privatum ; and 


Indittment. 


(Q) Nuſance and other Things.] 


1. A Man may be preſented, beca:/ſe certain monies came ts 
£3 bis Dana, which were found ty J. S. (ior this concerns 
the interett of tue king and ſo not private) 27 Al. 16. ] 
[ 2. A man may. be :nquired of fuch things as are withdrawn 
frem houſes which are of the Jounuation of the king, 27 Afl. 20. 
[ 3- 45 a man may be preſented jor withdrawing of certain 
rent of a prior and covent, Which is of the foundation of the king. 
27 All. 20, ]. | 
[ 4. But a di ſeiſin to their frank-tenement cannot be prefer.ted 
27 All. 20. ] | 
[ 5. If a man has @ way over the land ꝙ F. S. and F. S. flops 


it, he cannot be indicted for it; for this concerns private intere/t, 


and a man cannct do a thing vi & arms, & contra pacem in his own 
land, and therefore cannot be indicted of it as for a tretpais. Mich. 
15 Ja. B. R.] c 

[ 6: Ss if a man has a gutter thrcugb the Hind of F. S. and J. S. 


ſteps it, he cannot be indicted for it for the cauſe àforeſaid; but he 


who ought to have the gutter is put to his adrian upon the cafe, 
M. 5 Ja. B. R. adjudged. Smitu's cafe. ] 

[ 7. A preſentment fer ſur-charge of a common is not good; be- 
cauſe it concerns private intereſt. Mich 12 J. B. adjudged between 
Bere and Storer. ] | | 

[ 8. A preſentinent for incliſing ef a craft, in which the people of 
a vill have common, in a nufance of all the people of the ſ.me vill, 
is not good; becauſe it is private, of which % hes. 27 Ai 6. 
adjudged. ] '# 

ſ 9. A preſentment /r laying dung and other erdure againſt the 
wall of another man, is not good; becauſe it concerns private in- 
tereſt. 12 Hf. 4. 8. | | 

[ 10. If a man be indicted for diſturbing of a watercourſe rune 
ning to the mill of F. S. ad grave damnzum of the faid F. S. & tenentizem 
ſusrum, it is not good, without ſaying, ammtum ligcorium doiini re— 
gis. Tr. 15 Ja. B. R. William Hugbes's cafe. Such Indictment 
quaſhed.] | 

[ 11. If a preſentment be for making a nvſance, ad grave dam- 
num emnum ligeorum domini regis prope inhabitantium, it is not 
good; for it ought to be a nuſance to all the lieges of the king. 
Mich. 15 Ja. B. R. Fervis's caſe. Adjudged. And the indict- 
ment for nuſance to a way quaſhed accordingly. ] | 


therefore an action upon the caſe doth only lia for the party that is dammified by this nufance or 

injury. Hill. 22 Car. B. R. 11 Mai, 1651. For indictments are to puniſh publick ottences only, 

and thoſe done againſt the publick peace; and not to punth priyate tretpalics, tor which the 
law gives particular actions. 2 L. P. R. 44. | | 


1 Saund. 
1 237 


[ 12. So if a preſentment be for incliſing of a croft, in which the 
people of a will have common in a nuſance of all the pecple of the ſame 
vill it is not good; for the people of the vill may have an /e. 
27 All, 6, adjudged, Hill. 14 H. 4. B. R. Rot. 80. AY 

| | | | | 13. 80 


Indickment. 


[ 13. So if an indictment be for e ef fo many road 
land appertaining to the borourh of Lan ad nactinentum 
the borough * a: :d of” divers . . it 18 not © pond hb becalſe it is 
only for private intereſt. Mich. 15 Ja. B. R. per Curiam. Lang- 


don's c: ile. } 


5 8 „„ rer,, an Heros 
24 if 1 man be Indicted 797 breakins and 4 of the 


14. 
7 I * . . 7 
wail of the church. of La: teu, al nocumentum bu? "g1 les eh . dig 
. * . * . 12 
mini ri Ert it 18 20 d; * this is not of priy ate intereſt; and 


though th 0 aurch be 01 tual, yet the offc NCe is tempor ral. ich. 
15 Ja. B. R. Krnowom's calc ; this was moved, but not reic led. ] 

( 15. {fa man be convicted of a 11 72 1ce done ts the Eing's * High- 
way, he ſhall be contna! raed by the agent t9 remove the nuſance at 
his own coſts. Tr. 32 E. 3. B. R. Rot. 15 &2 3. ] 

16. An indictment for a nal ce doth lie again/t the owner or 
proprietor sf a fbi, thalis junk iu a haven or port. 21 Car. B. R. 
For thereby the trade of that acc, v-hcre the haven or that port 
is, and ils nar ation is hindered, WHICH is pr c3udicial to the com- 


mcnwealth ; for. it is Clicily maintained by navigation. 2 L. Py 


K. 43. 8 
(R) Pladings to the Indictment. 


3. 7 Wal preſented, that A. B. ice of 2) yer and terminer, cau- 


d a certain indie ent to be entered upon the rol! of fet ITY 


71 i 


which was preſented as tr eſpaſs eniy; and he, being arraigned of it, 
demurred upon the ndiciment,. and! by the juſtices ine 11 dictment iS 
void; for this gore in defeaſance _ the Iſt. record. Quod nota, 
Br. Indictment it, pl. 14. cites 27 Aff. 18. | 

2. Indictment of felony done in 8 where there was no fuch wil 
in the fame county ; therefore the juilices would not arraign him, 


but let him IT} i TO mainpr te, : an: 4 Aware. led capt as 65 41 the lor > of the 


leet and a iteward for taking , . ach 1ndictment, Br. Corone, pl. 


teu 


193. cites 41 Afl. 30. 
3. A felon arraimned upon indictment ] not Ge ſuffered to re- 


linguiſb @ gencral pardin by pariiameiit, and to plead to the felony. 
Br. indictment, 4. cites 11 H. 4. 41. 

4. One was indicted of treſpaſs by the name of J. N. if D. The 
defendant Jet that inthe county are D. magna D. par vas abſque 
hoc that there is any D. in the fame county without addition Priſt. 
and by the opinion of the court it ſhall be reverted. It ſeems that 
the party was outlawed upon the indictment ; for ſuch xception of 
the vill isnot good, if * a man appears, and pleads and be condemned; 
be cannot aflign it for error after as it ſeems; for of matter in fact, 
if he appears he muſt plead it; contra where he is outlawed or loſes 
by default, Note a diverſity as it ſeems; but in this point 35 H. 6, 
& 5 E. 4. vary. Br. Error, pl. 69. cites 7 H. 6. 39. 


fræœdi tus R. F. dicit, th. xt be js the fame perſon mention 


One was 
indicted 
witi a 
W9991g addi. 
tion, ard ate 
torn! d by 
curly in 
high trea- 
fon ; the 
defendant 
came in 
and atligne 
ed error, 
viz. 1 


d in the record of the indichient; and the queſtion 


was, whether the predic? did not aumit the additient as in the indic ment? Jt was argued, that 


it admitted no more than identity of the perion, and not the truth of the + 
of which, as weil as the omiſſion, is error. 


4LU1ITION ; the f. illity 
But Holt Ch. J. taid, the true aiiwer is, that there 


could be no eſtoppel; for the outiawry was returned, Hill. 1 W. & M. at which time he ſtaod 


1396 | H h 4 


indicted 


—— — — 
— — * — 
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ö Indicted by a wrong addition, but not rendering himſelf till long after, he had no opportunity 

| to plead it, but could only ufe the king's pardon, or ſay he was not the ſame perſon mentioned 
in the indiQment, eſpecially it being confeſſed * the King's attorney general. 12 Mod. 199- Trin. 
10 W. z. the Ring v. Robert Fielding. 


5. After an inte by a grand jury a plea is not to be re- 
ved in the Hce, unleſs the defendant gives ſecurity to try it at 
bis Own charges ; ; but if the defendant comes into court, and pleads, 
his plea ſhall be received; but he ſhall be committed if he does not 
grove ſecurity to try it. If he gives ſecurity to try it, it muſt be at 
his own charge; if he gees to gar! it muſt be at the raſecutor's 
charge. Per Cur. 6 Mod. I 14. Hill. 2 Annz, B. R. the Qucen v. 
Tracy ? 

6. If an offence ſufficient to maintain the indictment be well la. 
it is enough, though other facts are mw laid. Salk. 385. Hill. 

10 Ann. B. R. the Queen v. Ingram. 
7. The defendant gs. plead ary flea in abatement of an indict - 
f ment of felony, and 4055 plead over in bar, and tate the general iſſite 
allo in the ſame manner as an appcilce may do. 2. Hawk. Pl. C. 

* 


259. cap. 25. ſ. 152. 


„ Oo YU YE” 


— — 8 A _ A $3 


* 


— — 


(S) Quaſbed. In what Caſes, and er what Fault. 


I. I F one be indicted for doing of any thing, which he ts not by 
the law to be indifted for, as for the fuel. ag of a ceimmon, or 
ſome other treſpaſs for which an action at the common law is to be 
brought, or for calling a man a rogue or thief) &c. ſuch an indict- 
ment is not good, but may be quathed, Paſch. 24 Car. B. R. for | 3 
indictments are to be preferred for criminal, and not for civil mat— | 


* 
— 2 8 22 


ters; and then likewiſe the delinquent is liable to be twice puniſhed - 
tor one offence, which is againſt Magna T. F. R. 42. i 
f 2. Where the party indicted is gur upon the indiciment, the ah 
court will not quaſh the indictment, although it be erroneous, but b 
will force the party outlawed to bring his vrrit of error to reverſe the 3 
outlawry ; for before the outlawry reveried, the party outlawed can 
have ne oenefit of the Jaw, Mich. 24 Car. B. K. 2 LPR, . 8 
3. If an indictment be of two thing Zs, one <vhi Vis not indictabli, | 3 
ſo tnat as to that part the indictment is ill; yet if it be good as to wh 
the other part, it ſhall not be quaſhed. Per © Dodderidor ta Sn 
which Whitlock agreed, Lat. 173. Intratur. I rin. 2 Car. Wil- KA 
low's caſe, | 
4. It was moved to quaſh an indictment, becauſe the caption 75 wy 
Ne 


dated 25 Jan. 18 Car. 2. and the certiorari was of Mich. term loft, 
and the indie?ment is ſubſequent to the certiorari; and the court ſaid, 


that the indictment was not removed, but remained in pais, Note, * 
if ſo, the party is ſafe, becauſe the clerk entered (mittitur in banco) Vo 
and fo they cannot proceed in pais. And no perſon prayed new 
| Certiorari. Sid. 317. Hill. 18 & 19 Car, 2. the King v. Buck. th 
6 3971 5 Indictment quaſhed becauſe it was ad gencralein Jeffronem 2 
| i it were fais tent infra burgum de Leiceſter, nit being ſaid pro buregs ; _ 


ad ſeſtnem | „ and 


Indittment. 


1 Lev. 304. Trin. 22 Car. 2. the King v. 


6. The defendant was indicted for not attending at the ward- 
mote-inqueſt, being choſen of the jury for ſuch a year. Exception 
was taken to the indictment; I. becauſe it is a thing not known 
at the common lav- 'y that a man jhould be of a jury for a wnole 
year. The indictment was, that the defendant was an inhabi- 
cant of woch a place, and oboe a jrrzman, bur d:th not jay, that he 
ought to Hal the office lo which he was elected. It was quaſhed. 
31 Mod. 167, 168. "Hill. 3 Jac. 2. B. R. the Ning v. Schlars. 

7. The defendant was ee 1 7 f man}, ſſaughter at the Old Bailey, 
and the record being 1 into this court 3 Orari, he plead- 
ed his pa rdon, and had judgment quod cat inde ſine die; hs the 
dean and chapter of Weſtminſter having 1-iſed | his goods as forfeit- 
ed by that conviction, (though he was out of the court by that 
judgment ) bg moved to quath the indictments becauſe 1t was per 
facramentum ducdecim proborum & legalium heminum jurat' & onerat” 
pruſentat' exiſtit mide & fv ma fe gen XIidd. fl. 1 's pro domi no 
reg? prejentant; &c. "That there. was no precedent to warrant ſuch 
an indictment; for this may be the preſentment of another jury, 
it being very incoherent to ſay, that A was preſented by the oaths 
of 12 men that the Jury do preſent. It ought to be præſentat- 
exiſtit quod, &c. and ſo is the form of this court, as the clerk of 
the crown informed them; wheretore the indict ment was qu. hed. 
3 Mod. 20, 02. Paſch. 4 Jac. 2. B. R. the Kit 1g V. Grit ith. 

8. It was moved to quath two indictments, which were ue 


. 7 7 * 23- 4 = 
cum an order was made, that the pariſbianers ſhout receive @ baſtard 
1 5 ERA 1 5 . B . 4 
424.5 Ties 172 conte HY 71 7 ref uje 10 recent » it 5 211 q LT cauſe it 45 


not politively BRED that it was ordered that * ſhould receive it, 
but only by recital with a quod cum, they pos 00 1 vals 
371 Trin 5 VV. & M. B. R. the K. 1118 * Whitenea 

9. It was moved to quaſh an indictment, fr ſelling 2 WNT in 
a cell ry W iche ut giving notice to the ex W "6 211 Aa tat. 


55 | ddl _ the o P 'T, 's cannot ol that; . no writ of error Had 
on it; the remecy is by appeal. 5 Mod. 12. Mich. 6 W. & M. the 


King v. Lamm. 


10. A miller was in licted for taking of e toll; it was 
moved to quaih it, beczaiſe it was not ſaid ſaurat' nor onerat', 
nor tne jurors named; per Cur. it is againſt the courſe of the court 


to quaſh an indictinent for extortion or opprefiion; we cannot do 


it, demur to it. 5 Mod. 13. Mich. 6 W. & MI. B. R. the King 
v. Wadſworth. 
II. A motion was made to quaſh an indict tment, 8 ſet „„ 


that the defendant, being qualificd to be a confradbie, vas d. 15 ane. 2 


eleftus to ſerie that office at I. and that 15 had notice of it, but 
did not take the oath to execute that office, Tus cc G11 was 
that the indictment {ould jet forth, that he was che by one <ul 

fegicient autpority, and taat he was ſummoned e a juſt ic 


inc 
| 17 
good, though it were not pro bur £5 Vent. 39. Trin. 21 Cn 


4 
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and two other indictments quaſhed the ſame term 1 105 the ſame fault, * 4 *oragh 


97 ; Hed. „ 


ad been 
2. Anon. 


— 2 — —ñ—¹—]l4̃ — — 


397 Þ 


® 6 Mod. 


14. Paich. 


3 Anne, 


B. R. In 


Queen v. 


[ 398 ] 


erch. 


Inditment, 


peace to take the oath, and therefore, it not appeating how he was 
choſen, and that he had notice a) we indictment ought to be guaſhed, 
5 Mod. 96. Urin. 7 WW. 3. King v. Harpur, 

12. It is not the courſe tO gs” indictments of perjur y, * nuſa imces 
or the like, but to put the p ay to plead to them; per tot, Cur. Vent. 
370. Anon.—So c ee Of erimes concerning tte hit n or 
inticing away ancther's G dant. 1 Salk, 372 Hitl. 8 W. 2. Bo Re 
King v. Belton, Lillabitas NS. nf; iracy to ſwear a baitard, or 
barretry, or keeping a bawd; borfe, O Mod. 137. Paſch. 3 Anne, 
B. R. Queen v. Bel. 80 of Hing in perds. © Mod. 183. Trin. 
3 Annz, B. R. Queen v. Steer. 

12. An alete nent again cverſecrs of the highways for not re- 
fairing, or cauſing to te ref w1re@ the highways was quaihed ; becauſe 
ſuch indictment * aways be againſt the pariſh, the overſcers not 
being bound to repair tie ways, but only give notice to the 
pariſh to come and repair them. 12 Mod. 198. 10 W. 3, 
The King v. Dixon & Hollis. 

13. In 3! ictment for CC ein 3 AN d, preutice ts abſent Pinſe 7 77 rom his 
maſter, and detaining hin in thai abſence. It was moved to quaſh 
it, becauſe ct 4 thing of a- publics nadie, being no other than an 
action of the caſe; but the court ſaid, it was a great Ollence, and 
refuted to quaſh it, but left the party to demur if he would. 12 

lod. 195. Irin. 10 W. 3. the King v. Nitchner. 

14. The caption cf an indiciment was praſentat. exiſtit quid ſe- 
faralia indii/amenta hui ſchedule annexa ſunt ville ver. Excep— 
tion was taken, that if there be 20 indictments, one half true, the 
other falſe, it is within this finding; fed Cur contra; ſcparalia in- 
dictamenta, imports all the ſeveral indictments. But then it was 
objected, that they are net matttmenrts till found, and "til then they 
are only bills; and for this cauſe they were quaſned. 1 Salk. 376 
Trin. 12 W. 3. B. R. the Ning v. Brown. 

15. Indictments for conſgiracies are never quaſhed. 8 Mod. 321. 
Mich. 11 Geo. i in ca fe of the King v. Edwards & al. 

16. ihe qua ning indictments 15 a arjeretione % power of the 
court; and if ihe matter is 44 ubtful, the acfendant muſt plead or 
demur; per Cur. 8 Mod. 321. Mich. 11 Geo. the King v. Eds 


wards & 41. 


(S. 2) Quaſhed on Motion, what Indictments. 
ORDER by juſtices of peace made upon conviction of foree 
W 


upon the Virw may be quaſhed upon motion. Sid. 150, 
Mich. 15 Car. 2. B. K. the King v. Challoner. | 
2. The court would not quaſh an indictment of manſlaughter « on 


motion; for they laid, it was not their courſe to do ſo in this caſe, 


but ruled the party to plead to it. 1 Vent. 110, Hill. 22 & 23 


Car. 2. B. R. Sir Tho. Pettus's caſe. 
2 It was ſald by Si Samuel Afhtree, that indictments for perjury, 
gen, and maintenance, Were never quaſhed on motion, but the 
party is always put to plead to them; but as to + 74s, or other 


x Hencej 


Indittment. 


offences of 1 nature, the court indeed is very tender of quaſh- of the 


ing them, yet they do it 9 ay if they find it for a fravelins matter, party is 
12 Mod. 221. Mich. 10 V. 3. Anon. | tryed, ard 
oy therefore 
motion to quaſh them ought to be aftrr vir diet; if they will, and net before, Sid. 54. Mich. 13 
Car. 2. Anon. 12 Mod. 99. Trin. 8 W. 3. The N v. Bracy & al. 
4. An indictment for canon nuſance is never qualked upon mo- But indict- 


CL 
men 7 7 3 


tion. 12 Mod. 234. Mien. 10 W. 3. Anon. e e 
nocumenlum of the int ;titornts cf ac 7 227 2¹ 3 A. i ed for the ſpect: 1 concluſion 12 Mad. 504 
* aſch. 12 XV. Jo Anon — It Was net ul 1 0 au ih T 0 ern ends for A / e 510 7 Or ally other 
ut licł „erte, on motion; d in caſe of p it iets, upon the cont: ſt of oh t of common it had 


been often dene : per Holt Ch. J. 12 Mod. 502. Piſch. 13 W. 3. The King v.. 


5. Indictment was for extortion againſt an Meer for tal ing money 
for net car ryan T his Pri ifoner to a fpu! ging 2 me, and tne court looked 
upon it to be ſo ill a Pactice, that they would not hear a motion to 
quaſh it. 12 Mod. 255. Mich. 10 W. 3. the King v. Beechcroft, 

6. So of an inlictment for 22 rt bance in the church Sid. 54 [ 399] 
ſays, it was to held. Mich. 15 5 Cer. 2. | | 
7. A. was? indigked for ig with anther man's wife, and 
moved to quaſh it as a matter not indictable z but per Cur. we will 
not quaſh an indictment for matter of this na ture on motion, but 
demur if you will. 12 Mod. 413. Trin. 12 . 3. the King v. 

Sellinger. | : | 


(T) Quaſhed, and Exceptions taken, af Wot 
Time. 


þ O NE that is convicted oy an erroneous indictment cannot 
move after his convict to have the indictment quaiinc d, 

but muſt bring his writ of error to reveile the judgment given 
2 him upon the indictment, Mich, 22 Car. B. R. for after 
judgment it is too late; for an indictment is quaſhed for the in- 
ſuffeiggey in it, or becauſe no good judgment can be given upon 
an erroneous indictment; but it zudem. ent be given upon an erro— 
neous Indictment, it is good, till it be rey erſed by a wit of error. 
2: L. 43. 

2. An indictment may be quaſhed, if it appear vitious, aftcr 
ue joined; per the Ch. J. Cumb. 21 Patch. 2 Jac. 2. B. R. 

3. An ne was removed by certiorari, and a recognizance 
taken on the awarding it; on a motion to quath. the indictment, 
the court refuſed to hear it, becauſe it appeared that the recagni- 
zance was ſerfeited, Holt Ch. J. ſaid, the practice was, or ought 
now to be, altered by the late act, before which the . cams: 
oon enough at any time to quaſh, but ſhould not be allowed to do 
it now, after his recognizance forfeited by net carrying the record 
down to the next aſjiſes to be tried; and for the. ſame reaſon the 
court retuled to let any exception be taken, either to the certiorari 
or return. 1 Salk, 380. Mich. 2 Annæ, B. R. Anon. 

4. One cannot move to quaih an 7n4:nent for a fault in the 
caption, the ſame term it comes in. C Mod, 221. Mich. 3 Anne 


B. R. 2 v. Franklin. (U) Quathed 


* 
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(U) Quaſhed for Part 
I, V Was indicted, that he Being of ill ſamt fe, was a nicht- 


* walker, and further, that /zzch a day, Sc. he frequented a 
brethel-houſe. The indictment is good for the being a nizht-walk- 
er, W. being laid to be of ill fame, &c. and though the other 


art be ill, yet indictment ſhall not be quaihed, and W. was fined. 


40s. Lat. 17 3. Trin. 2 Car. Willow's caſe. 

2. H. was indicted for r:iztoufly entering the cliſe of J. S. and cut- 
ting down and carrying off 20 ashes and 30 gs thidem creſcentes, de 
bonts & catailis of J. S. and his wife; per Cur. judgment for the 
queen, as to entering the cloſe, and the indictment void as to the 
reſt. For trees growing cannot be called ba & catalla. 11 Mod, 
113. Paſch. 6 Anne, B. R. the Queen v. Harris, 


[400 ] (UV. 2) Proceſs againſt Indicteg, 
„ $3 Ed.1- 13. E Nacts that be ri fs in their tourns, and in ether 


places where they have power to enquire of treſ= 
paſſes, Mall cauſe ingueſis to be taken by twelve lawful men at leaſt, 
who ſhall put their ſeals to ſuch inquiſitions; and if they ſhall im- 
prijon any that have not been indifted by fuch ingiteſds, the parties im- 
prifened jhall have their action againſt the ſheriff, and ſo of bali 
of franchiſes. 

2.1 Ed. 3. 17. enacts that indicment in ſheriffs tourns or in fran- 
chiſes, Sc. ſhall be taken by rell indented, wheresf one part ſhall re- 
main with the indictors, aud the «ther with him that tateth the in- 


queſts 


U. 3) Indulgence to Perſons indicted. 


Pt in op. I. | þ HE defendant in indictment of ſelony ſhall not have cgun- 


pa it is o- ſel againſt the king, if it be not matter in law. Br. Corone, 
e o. cites 9 E. 4. 2. 


Ibid. 

In the caſe of the Krxo v. Trot as, 2 Bulf. 147. Ld. Ch. J. Coke obſerves, that the Tefni's 
9 2 | 4 J 0 

have much fandered our common law, in the caic of trials of off:aders for their lives, in the 


manner of their trial, in regard that counſel, and aifo examination of witneſſes upon oath, is 
had and admitted againſt a delinquent, but a delinquent to have no counſel to ſpeak for bim, nor 
to have any examination of witneſſes upon oat, againſt him. In antwer to this he ſays, the law 
of England is a law of mercy ; th. fade, before hin the trial is, 7: 75 {20k unte the inde tmerty and to 
#2: that the [ime be found, and good in point of law ; the judge gt 10 be. fel thei king and alſo for the 
n inarferent 3 it is Far better for a priſoner to have a judge's opinion for lum, than many coum— 
ts at the bar; the judges are to have a ſpecial care of the indictment, and ta ſce tliat the tame 


de good in all reſpects, ard that juice be done ta the party. 
i 


2. A man, outlawed of felony, was brought to the bar, and de- 
manded what he had to ſay why he ought not to die; he ſaid, that at 
the time of the outlawry, he was in priſon in the calle LA Oxford, and 
did nit ſay in whiſe cuſtsdy, nor in what county Oxford is, nor did he 
aver his plea & hoc paratus eſt, &c. therefore no plea ; and after [it 
was faid] there, that the juſtices by their diſcretion may 3 

| Ty 


Indictment. 


him ceunſe to plead his plea as the order is in the pleading of it; 
but becauſe he was of 20 fame he had no counſel, Br. Corone, 
pl. 127. cites 1 H. 7. 13. 


3. One attainted of Ve tr eaſon pleaded that he was drawn out of 


anttuary of C. and prayed counſel to plead it; and by all the 
juſtices of both benches, counicl was aſſigned bim, and day given. 
Br. . pl. 128. cites 1 H. 7. 22 * 25. Humfry Stafford 5 
caſe. 

priſoner ſnall not h 
ſame, unleis it bein: 3 „, which is the ſuit of the party. 
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3 Inſt. 29. 
cites S. C. 
—ind lays 
that upon 
plea of * 
nit guilty 
ly, the 


ve counſel to plead it for him, or to ſay any thing for him relating to the 
For when he is put to anſwer to an in- 


dictment of treaſon or felony, he ought to do it limfclf in perſon, and then if his anſwer be ſuch 
as CXCCEUS ne cunning to plead 1 th he ſhall have counſel aſſigned him, though againſt the king. For 


this p; ea of not guilt 5 
ſhould his counſel p Ic ad -th1 
they 


{s t;. 260 9 TL . 


ſay, that it would be gong time before the truth would appear. 


1% hi 770 If knows beſt, and can th: refore anſwer to it; 
15 les and defend it tor him, they would perhaps be ſo covert in what 
Beſides if the party hjm- 


and 


felf defend it, his conſcience may prick him to utter the truth, or at leaſt F his geſture or coun- 


tenance may heu- 8 figns of it; but ſhould that be otherw!! 


ſe, yet his manner of ſpeaking 


may 


be ſo undiſguiſed that the truth mi * be eaſier diſcovered, than by the art! 8 ſpeaking of counſel; 
and theſe may be 5 * F thar no: having co:mſel as above. S. P. 3 Int. I 37. cap. 


63. And ſays th min no caſe the party arr aigned of treaſon or felony 
nerally, bay mutt thew ſome cauſe. Becauſe in the cafe of life, the 3 to con; 
be ſo manifeR, as it could not be contradicted, 
dictment, trial, and other proccevings be good and ſuflicient 
by their erroneous judgment, attaint the priſoner unjuſtly, 
Cask, 
murder, unleſs he ſhould ſhew ſome exception in law; 
lowed him.— o. 198. 8. C. Ley. St. S. C 
C St. Pl. C. 151. cap. 63. cites S. C. 


Can Pr: Au 


C 


n law; 


4. One wes ontlawed upon an indictment of manſlaughter, and 
brought a writ of error, and 4% nell for er ar that he was over the 
feas at the time of the cutlarory, . at Utrich, in partibus tranjma- 
rinis. Hereupon counſel was aft m; Jon: es J. moved it, 

doubtiul, Whether he might have cout Ne Fo g's his trial, but 
all the other juſtices held clearly that he tho have it When the 
trial is 2.7 4 I the fact in the ſudicbinent but uhon . [tateral taller, 
(viz. of his being beyond ſeas.) Cro. C. 365. Trin. 10 Car. B. R. 
Burgeſs's caſe.—als. The King v. Burgels. 


igned | h 11 


prayed counſel to be aſſigned him for the trial of. t 


* * Yo, ” * % - - - . 
e Ile taken by the Attorney 
' _ v4 "* > 4 1 +, 141 4 . © 5 ! 9 1 a # " 4 n 
the c. OuUrt lad, Mt is not nece {1 17 fe) atlon Conner; for EA D0H 2013 mute, an F. 
4 "1 17 * * 55 . 10 5 A * 4 * 4 * 4 
4 unſel, T * C 7 . ie! . 4 USE ien. 2 Jo. 1 50. Mici. > We Cu - 2. B R. 


nogh O Cary. 


5. One was indicted of high-treaſon done beſore the king's re— 
turn, and excepted out of the general pardon; and after the in- 
dictment was read to him, he defrred it might be read 4 ſecond 
time, which was done; and then deſired that it might be read in Latin, 
which was denied, it being never done; then he defired a copy of 
at and counſel, which was ies but the court ſaid, z , 
legal exception, he fhall have a copy of jo much 
the exception, and counſel is argue it. 


B. R. Sir Henry Vane's Cale, 


Jhall be indicted for high tre: don, ewhereby any corruption of & 
heirs, or for n, rf i of ſuch treaſon, {ball have a cory of the 
nel les, d:lin jog: oh "9 th, ”m He d: ws 171 traſt before: 2 

attor nies or ap nts Fe uy; „ ＋ the fame, e d pay 15 the RE ak ht; 
every luch p ſou ſÞ all be admitted to make tis defence by 
dice oy lawful witne/e; upon oath far hi: juſt defence, and 1 


ft he fakes 77 * 
eof, as £9 e 


Lev. 68. 1 "rin. I4 Cars 2; 


mY > 
ther: 


* SD - * 
4 1 'y Se ad; 40 4 fe) 


indictme nt, 
4 4e tried, to. enn tr 


tut not the ne 
K. »; Fo 

tee * 755 r. t; 6s 
CO! unſel, au to . A «7, * JED * > 
In af: any 2 „ 


tin 
1 - 


+4 
10 


general. 


How 


, * — 
aaui'e 4! 2D c 4e, the! 


5 thereof, not exacedt * 5 . a? 


* 
tot * 174. "OY 
- 


inſel learned ge— 


im ſhould 


And alfo, that the court ov7ht to fee that the in- 
for otnerwile they 1 
In Six WILLIAM WITHIPOLE'S 
Cro. C. 147. Hill. 4 Car, B. R. counſel was denied to be allowed him upon an indict: 


hou id, 


1Ent ot 


but upon ſhewing tuch, counicl was ale 
— — 2 Hauk. Pl . 4820. (AP 39 8. P. 
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So in er- 
ror to re- 
verſe an 
1 : 


E ut 


N Ny ©c of 


Ihe Ning v. Droe 


Sid. 34. 84.5 
8. C. by 
name of 


2 
9 4 
GC? en 


4 755 


9g » of the 5 


9 
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4 
be court, be Fire whom ſuch perſon /Þa'l be tried, or ſame judge of the court, ſhall immediately upon requef? 1fſion 


ch coe not exceeding two, as the Per ſou ſhall defire, to b ſuch counſel [ball have free acceſs at all 


a ele tours, | 
S. ta. provid:s, that neither this act, nor any thing therein contained ſhall any ways extend to any impeac h- 
amen? cr ort ler proceedings 7” poritamert 1” any bind whatheveo b | : ; 4 
Nor by S. 13. 7 any indi Trent of bigh-rreaſong nor to any proceedings thereupon, for counterfeiting his ma- 
109 Corn, bi: great jeat, or privy jeal, bis fign manual, or privy ſignet. | 


Ner can 
they 0 Fer 


men! 117 
Walter a- 


7 


6. The ſtatute of W. 2. cap. 31. which gives Billet exceptions, 
does not extend to any caſe where priſoners are indicted at the ſuit 


of the king. Reſolved. Sid. 85. Trin. 14 Car. 2. The King v. 
Sir H. Vane and Lambert. : 


ring upon the indictment, and not matters de Hors. Reſolved. Ibid. 


[ 402] 


® The firſt 
part of this 
pica s al- 
tere d by 
the year 


7. Upon indictments, the court will neyer refuſe to aſſign a 
priſoner c9u7/el, to argue a doubtful point of law, happening to ariſe at 


or after his trial; as where it ſhall appear queſtionable, whether the 
facts proved, if true, fully amount to the crime charged againſt | 


him; or whether the perſons offered to be evidencp againit him 
be legal witnelies, in reſpect of ſuch or ſuch exceptions againſt them; 
or whether certain perſons returned of his jury can be lawful ju- 
rors, in reſpect of certain objections againſt them; or whether the 
indictment or procels, &c. be ſtrictly legal: in all which caſes, the 
prijener muſt propre the point, and if the court think it will bear a 
debate, tney will aſſign him counſel to argue it. 2 Hawk. Pl. C. 
401. cap. 39. ſ. 4. | 

8. After a priſoner has had a counſel aligned him, the court wil! 


not diſcharge ih ccunſel without the priſoner's conſent, though they 
deſite it, but will ſometimes add others to them. 2 Hawk. Pl. C. 


* 


401. cap. 39. i. 8. cites 2 vol. State Trials, 711, 712. 


(U. 4) Error. Writs of Error in what Caſes, 


and How. 


I. ERROR axned, becauſe the plaintiff and J. S. were indi 
ed of corfpiracy in oyer-and terminer, &c. and in the indictment 
no year, day nor place were alleged where the confpiracy was made; 


and alſa it was that they impriſoned A. B. and C. D. till they made 


book the fine, EC. which ſounded in ofen, and nit in conſpiracy; and this 
2 N 0 


ſ:.me bei: 4 
ſeemingly 
abſcure in 
Breaks 
Wien 
the words 
are as fol 
lows, viz, 
(Et quite 
devant) 


C Herie on 


au, jour, 
Kc. 1 TI. is 
ſtuld be 


- 


was awarded ts be conſpiracy; and fo error, Sc. And though the 
plaintiff in rror had made fine to the king by this conviclion, yet upon 
tnis, the judgment was reverted. Cuod nota, notwithſtanding that 
they pleaded not guilty, and did not take exception at the time; for 
it is ſaid, that it is the ce of the court to je if the matter ſhall ſerve 


in things apparent or not; and yet it was alleged, tiat the other, 


with wiom he conſpired, was dead, fo that now he cannot be pu- 
nithed again for the conſpiracy, and that the kinz now ſhall loſe 
his fine, and yet non allocatur. Br. Error, pl. 87. cites 24 E. 3. 
35. +74 


72 d. 76. pl. 77 


2. Error 


75 


a 


"=. 


Tnditment, 


2. Error to reverſe a judgment upon an indictment, becauſe the 


award of the v-nire was entered, præceptum fuit vicecomiti, &c. 


which is more like an hiſtory of the record, than the record itſelf; 
for it ought to be præceptum e, and fo are the precedents; and for 
this cauſe it was reverſed. Vent. 170. Mich. 23 Car. 2. B. R. the 
King v. Alway & Dixon. 2, 


V 


3. Several were indicted for refuſing to take the oath of allegiance 
contained in the ſtatute of 3 Jac. tendered to them at the ſeſſions of 
the peace. One appeared, and the entry was nhil dicit, Sc. 1deo re- 
manſit dom* rex verſus eundem indefenj:s. And the others were con- 
victed. They brought error, and aſſigned, that in the entry of the 
nihil dicit, it was ides 1Imanſit, Sc. whereas it ought to have been, re- 
manet, and ſo the record itſelf muſt expreſs. And it was held to be 
error, per Cur. Vent. 171, 172. Mich. 23 Car. 2. B. R. the King 
v. Green & al. : 

4. The coFtt will, not order a writ of error in a criminal caſe, as 
for not coming to church, to be ſealed, till it is %%% and allows- 
ed by the attorney general. And Lord Keeper took it, that a writ 
of error in a criminal matter was ex gratia regs in all caſes, but 
where provillon is made ior the fame by the ſtatute, and is not due 
ex debito juſtitiæ or de curſu. But it there were real error in the 
cate, and a writ of error was not ſought for delay, their way was to 
* petition the king, and he would give directions for inſpecting 
the proccedings, to fee if there was real error, or Whether a writ 
of error was ſought purely for Ccizy: and Mr. Attorney ſaid, that 
Crawley being indicted upon the ſtatute 3 Jac. no Error could avail 
him; and the indictment could not be guaſhed, nor the proceed- 
ings avoided, otherwiſe than by contoro:ity. Paſch 1683. V ern. 170. 
Crawley v. Crawley. | 
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2 Saund. 
393. S. P. 
the King 

v. Perin. 
. 
Vent. 172. 
in caſeof 
the King 
Green & al. 


S. P. per 
Ld. North, 
who ſaid, 
he had a 
collection 
of ſeveral 
caſes out 
of the old 
books, that 
were given 
him by 
Hale Ch. 
J. which 
ſhew that 
writs of er- 
ror in cri- 
minal cates 
are not 
Zrantable, 


ex dots jaſtitiæ, but e gr, Et And he (id, that upon application to the king, he will retec 


= 


it fo bis council, and it the certify that there is error, the King Will not deny a Writ of error. 


Lein. 1683. Vern. 175. in the rioters caſe. S. P. 24 5-4 . 


12 


„ 3. cap. 3. /. 9. provides, tvat any jaigment given upon 
mndiclment of high-treaſon, or upon miſpriſon of ſuch treaton, ſpall 
and may be liable ts be reverſed upon a writ of error, in the fame man- 
ner, and no «ther, than as if this a had not been made. 


(W) Abated by what. Z31:/9/jnzy or Addition, &c. 


I, IF a man be arraigned upon indictment, be {hall not plead 

miſn:ſmer, but plead, not guilty, and {hall give in evidence 
that he is not the ſame perſan; but if he be the fame perſon, then no 
matter for the miſnoſmer. But contra in appeal; for there miſnoſ- 
mer is a good plea, and it he be outlawed upon mimomer, it ſeems 
to be error. Br. Indictment, pl. 201. cites 1 E. 5. 5. 


[403] 


A perſon 
attaritel by 
the Nam: * 
Mai GE. 
ra! Thomas 
Gordon 
Laird of 


Auchin— 


toule pleaded that his name was Alcaunder. It was adiudged by the commiMonere of the forfeited 


eſtates in Scotland, that this was no wuttaiit of Alexander; and the commitiioners of the forfcrcd 
eſtates in England, appealing to the Houle of Lords, who took the ominion of the fadzes, which 
was delivered by the Lord Cb. J. Pratt, viz. That tte atainger of Maja Gengral Ti 


LS 8 N 
dViiias LJ. 


dan 
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Jon did not attaint Alexander, and that if upon ſuch attainder he had been brought to the bar a? 
B. R. and had made this matter appzar, that court could not have awarded execution ; 20 4inft him, 
the lords affirmed the decree. Wms's Rep. $12. 625. Hill. 1719. Grantham and al. commiſlion= 
ers, &c. of the forfeited eſtates ve Alexa: der Goriotl.—-S, Pn December following, in the Houtc 
of Lords, the attainder being by the name of Patrick, whereas his name was r, W ms's 
Rep. 617. in a note added by the editor, cites it as the caſe of Grantham & al. v. Farquarſon, 


2. A man was :nd:7ed of felony the 4th of May, anno 21 C. 7. and 
A. B. was indic: ted for ſuffering him L efcape the fir? ay 7 May, 6, 
21. ſupra dicto; and becauſe it appears that it was + a the in- 
dictment therefore ne was difch: ged. But Brook lays, it ſeems, 
that it rere that the ſcape Was before the felony done; for the de- 
fendant might have him in ward for the felony, and permit him to 
re before he was indicted of it. Br. Corone, pl. 62. cites 21 
H. 7. 34. 

A. was indicted for ſtriking i in St. Prul's church-yard. He 
pleaded that he was by the queen's patent created Garter King of Arms, 
and demanded judgment, becauſe he was net ſo named, and be- 
cauſe it was a name parcel of his dignity and not of his office only ; 
for the patent 1s AG coronamus & nomen, impotumus de Gar- 
ter Rex Heraldorum, therefore in all ſuits againſt him he 1s to be 
named by this name; and for this cauſe he was diſeharged of the 


indictment. Cro. E. 224. Paſch. 33 Elis. B. R. Dethick's caſe. 


(X) Non- Pros, entered. In what . 


HOUGH, the record of the outlawry of the defendant, and 

all other proceedings againſt him, be in B. R. yet by the ſta- 
tute of 6 77.8. b. we may ſend them drwn to the Ol Bailey ; but we 
could not fend them a record of an indictment before that ſtatute, 
and ſuch cates have been ſometimes tried at nift prius. And Holt 
quoted the CASE OF ONE TURNER, in my Ld. Hale's time, who 
was brought hither from the Old Bailey to reverſe his outlawry ; . 
and tae court were clear tor fending him back, it the profecutor 
had not defired he thould be tried here. And in all cafes whatſoever, 
where the indictment happens to come hither, though it be nat by 
certicrari, we may, in our diſcretion, ſend it back. And ſo it was 
ruled here; per Holt Ch. J. 12 Mod. 562. Mich. 13 W. 3. the 
King v. Voung. 

2. An indictment was for perjury ; the defendant entered into a 
recognizance to try it, and was deſirous to Carry it down to try, 
but the pr _ entered a non- pres. Per Cur. It was an ancient 
but illegal practice, that if an indictment had lain ſtill for a long 
time, to enter a non pros upon it. But that ought not to be without 
leave of the attorney general, nor even at the requeſt of the proſecutor ; 

[ 404 1 for it would be of intolcrable miſchief, that it ſhould be at the di- 
cretion of the proſecutor to make an end of the king's ſuit, and 

alſo to get a bill for an infamous crime found of record againſt 

one, and by ſuch entry of non pros deprive him of the means of 

clearing hi imſelr by trial. And for thoſe reaſons the court {ct it 

aſide; and if the indictment be vitious, an acquittal in it will be 

no bar to a new once. 12 Mod. 648. Hill. 13 W. 3 the King v. 

Cranmer. « 


(Y) Tried 


5 Jury, who returned thus, (viz.) * as to the entry with force, ignora- 


Indorlement, 


(Y) Tried How. Where there are ſeveral Indit- 
ments for the ſame Thing. | 


I. I F there are two 1ndi&ments againſt H. for the ſame fact, viz. S. C. 6 
one found by the coroner”'s ingugſi, and the ether by the grand wrong 19, 

iury, and H. is acquitted on the one; yet he muſt be tried on the |, 

other to which he may plead the former acquittal; but the uſage Culliford's 

of the Old Bailey is, and indeed, fo is the faireſt courie, to try him ate. 

on both indictments at once, 1 Salk. 382. Mich. 3 Annæ, B. R. 

the Queen v. Culliford. if 


See for more matter gelating to ſeveral diviſions of Indictments 
under Forgery, Forcible Entry, and other proper Heads. 


* 
— — 


* 
* 
1 | | — 
. I ndorſement. — -=>igy 
| — Fats 6) 
(A) Indorſement. The Effect thereof, and Plead- 9 
; , : ings. | Pls 11. 
. THERE it is written on the back of an obligation, (re- Anl by 


ceived 10 l. in part of payment) it may be pleaded; per him it is 
Browne. Quære. Br. Faits, pl. 32. cites 21 H. 6. 5. 20d pleade 


ing of a 
condition indorſed, that pare? in dirſo vbligationi; quod , Fe. Qunare inde. Br. Pleadings, pl. 25. 
Cites S. C. fand a; to the point of payment as above, he thall plead that ., Ye, that 104 
is ped, & c. Quare. 11d. ; : 

2. And upon a ſheriff's bond of 207, indorſed thus, 15 Jave the 

1 | 4%, he ſhall plead i -and1t1i9 Br. Pleadi 
Jheriff harmlejs, he ſhail piead it as a condition. r. Fleadings, pl, 
23. cites 21 H. 6. $1. 

3. If a man delivers a ſingle obligation to F. M and after J. M. Br. Con- 
indorces a conditimm upon it; this ſhall terve the obligor to ditto, pl. 


plead; per three juſtices ; quod nota, Br. Obligation, pl. 2, cites 1 
26 H. 8. 9. but it 
| ſhould be 
H. 8. 


4. An indi&ment of forcible entry was preferred to the grand Wy For- 
cible entry. 


anus; as to the detainer with force, Lilla vera. But this indorſe- 8 855 
ment not being ſpyed, but being taken by the juſtices of the peace 

for a full indictment in both points, they award reſtitution z but 

upon certifying this indictment in B. R. by certiorari, and the in- 
dorſement returned as above, they award re-reſtitution. It was 

moved that they ought not to regard the indorſement ; for the 

court did not fend for that, but only for the indictment; and this [ 405 ] 
indorſement makes it to be no indictment at all, and fo the clerk 

of the peace has done more than he was commanded to do. But 

> Vor. XIV. h I 1 1 Per 


= NIE * 
#2 
„ 


4 1 — 
e — wes 


94 
R . item. fe tut 
75 2 


* 


„„ Inducement. 


per Cur. the indorſement 7s parcel of the inditment, and the pes fec- 
tion of it; and the court ſent for the indictment, cum omnibus id 
tangent. and the indorſement touches it principally; for it is the 
life of it. And per Cur. after ſuch finding, the proſecutor ought 
to have preferred a new indictment for the forcible detainer only 
for now, being made one intire indictment, and the jury finding 
only the laſt, it is no indictment at all. Yetv. 99. the King v. 
Ford & al. 

5. A leaſe may be determined by force of a condition inderſed on 
the backſide thereof, if it be before the 3 and delivery, as 
Fell as by force of a condition within the deed. Cro. J. 456. Mich. 


15 Jac. B. R. Griffin v. Stanhope, 


6. A. deviſed lands to truſtees for a term of 60 years, t pay lega- 


cies, remainder to B. his daughter in tail, & g. J. S. with conſent of 
friends, married B. at 16. By marriage articles F. S. covenanted t9 
pay the legacics, being 1500 /. nn ju months after the marriage. 
And B.“s fr tends covernanted in her be haif, that B. when of age ſhould 
ſettle her ate on J. 5. for life, Sc. and J. S. gave daltatute and al/9 
a mortgage of his own eſtate to ſecure paymet. t of the legacies, and 
by inds, Jement on the mortgage the ſame was to be void unleſs B.'s eſtate 
was ſettled on F. S. Afterwards B. died an infant, the legacies not 
Faid. It was held that the indorſement on the mortgage only was 
ſufficient to diſcharge the ſtatute and articles alſo, all being executed 
at one and the fame time, the ſame witneſſes and part ot "the fame 
agreement, and all to be looked upon as but one conveyance, Hill. 

1703. 2 Vern. 457. Lawrence v. Blatchford. 


See Confta. | (A ) Indutement. 


ble-Flead- 

ing: — Fa ts | 

M. 2 pl. 

- ie. 1 I N e the defendant j uſtiſied for damage feaſant by a teaſe 

1 repair, made to him by B. and the plaintiff pleaded a bar which was ut 
goed, abſque Bec, that B. leaſed; and per Cur. he bt to make a good 

tea to induce the abſque hoc, or further plead, r ne lejſa pas. Br. 

Pleadings, pl. 35. cites 9 E. 4. 5. 

2. 8e in every ether caſe, where the defendant ar pramtiff pleads a 

therefore flea or title, and tr averſes by an abſque hoc, the plea er title, which 


in trover 
where the inauces the traverſe, ought to be good; quod nota, becauſe it is ne 


defendant plea to ſay, abſque 15 that be leaſed, &c. without more; quod nota. 


juitined, Br, Ibid. 
for that 
one J. W. was ſeiſed in for of land in D. and granted a yon! chore? during the life of m Wife of A 


ich A. died intzftate, and M. was his adminijir ati ix. and the d:fendart, as ſer va, took » x fr f tm the 


2 4 land for the ſaid rent, by command of M. and impound led them there, and tra verſes the taking . 


1 any 9/1:y place, it was held ill upon demurrer; for the inducement is not ſufficient cauſe of juſti- 
fication for taking the diſtreſs; becauſe this rent was determined by the death of A. by reaſen 
8here cannot be an nccupant of rent, and M. is not affignee by the takivg of adminiſtration. For none 
can m ke a title to rent to have it againſt the tertenant, unlets he be party to the deed, or conveys 
a ſufficient title under it. And fo Judgment was for the plaintiff, Erd. E. 901. E. 44 Elizs B. 


R. Salter Vs Butler. 


Sz in fall: in pr: anment i in London from Fa 1Cth 11 the 29th of We. iember, defendant juſtifies that he was 
* . 5 We «ftice T3 prace in Þ, and that a 76 obbery was ten- "the, and the f lain; if was i pelt. 1 and 
brought 


2 


ns a—_—  ——_ ca. 8 1 


S. - 


Inducement. tas | 


b: auplt be fore him, and becauſe be ſeemed ſuſpicinu „ he detained him in hi. Bor ſe, during the time in the declara- 145 
tion mentioned, to examin: him and ane J. S. who was not apprehended, concerning the ſaid robbery, and aſter- {2 
evard;, upon the 29th of September, dilivered him over tg the new mayor, and traver ſeth the impriſonment in 

London ; and adjudged upon demurrer, that the inducement to the traverſe was not good; for a 
Juſtice of peace cannot detain in priſou a perſon ſuſpected, but during a convenient time only, to 

examine him, which the law intends to be three days, and within that time to take his examina- 

tion, and ſend him to priſon, and ought not to detain him as long as he pleaſe, as here he did 18 

days, neither ought * he fo detain him in priſen in his own houſe, but to commit him to the 

common gaol of the county; for otherwiſe, when the juſtices come to deliver the gaol, he is not 

in the gaol, and may not be delivered, and to ſhould lie longer than is reaſonable. See the ſta- 

tutes 5 H. 4. 10. 2 E. 4. 8. and here he took not any examination, but delivered him over with- 


out, which was not lawful ; and therefore adjudged for the plaintiff. Cro. E. 829. Paſch. 43 
Eliz. C. B. Scavage v. Tateham. | | | *[400] 
3. If a record be pleaded in bar, it ought to be entirely and cer- 8 p, And 


tainly recited ; becauſe the record only is the matter of the ſub- 
{tance, and the effect of the bar, the which ought to be full and per- 
fect; but where the :zcital of the record is only a conveyance to 
the benefit of a ſtatute (as in the caſe of ſheriff's bond by 23 H. 
6.) and not the effect of the -bar, but an inducement and con- 
veyance to it; in ſuch caſe, it is not neceſſary that ſuch convey- 
ance and iffucement be fo certainly pleaded, as the effect itſelf 


ſo where it 
is the foun- 
dati of 
the plain- 
tiff's ſuit, 
he muſt al- 
lege it cer - 
tainly and 
truly; o- 


therwiſe 


ought to be. Pl. C. 65. b. Arg. Mich. 4 E. 6. in caſe of Dyve v. 


[4 . 2 
NIanningham. . dal 
Fo D | only con- 
8 veyance. Co. Litt. 303. a. (m) In delt fir an eſcape, the plaintiff declared that the priſener 
; rc committed and iſcaped, and becauſe he did not [uy provt putet per recor dam, the defendant demurred 
qi | generally, but adjudged for the plaintiff ; for the giſt of the action was the eſcape, and the com- | 
2 mitmont was only inducement : and by G. Eyre J. the matter here is grounded on the fact, and not 
5 ; on the matter of record; for nihil debet is a good plea» And the rule in Co. Litt. 303. Where 
the difference i taken between cafes, where the record is the very foundation, and where induce- 
ment is a good diverſity. 2 Salk. 565, Mich, 6 W. & M. B. R. Waites v. Briggs. Mod. 
8. 8. C. And by Holt Ch. J. In deb: on a jadęment it was ſaid, gu:d cum recuperaſſet, &c. and 
oh though it did wrt fry prove patet per record an, yet it vias good, and ſo it has been Held; for it was 
but inducement, and yet it was agreed, that in ſuch caſe, the defendaat may plead nul tiel record. 
5 Mod. WD In . ak 2 Salk. 555. T7) 8. Co : 
4. It is a general rule in the cafe both of the king and a ſubject, An i infor- 
. . ; . ; 7 
that nothing can be an inducement to a traverſe but what is traverſable. . | 
e | 2 Le. 32. pl. 37. 31 Eliz. in the Exchequer ; per Manwood, in fendants 
7 Norris's caſe. | pleaded a da- 
4 ; ; ſeent in bar, 
: The court held clearly, that a deſcent it 9 pla, nor any title againſt the queen, And they all heldg 
3 E that a/ oF ment night be an iuducement to a traverſe, but nt a d. ſcent ſo that a traverſe in this caſey 
being induced by the deſcent, which is not traverſable, is not good. See Ibid, Norris's caſe. 
2 | | 8 : . 
5 5. That which is alleged by way of conveyance, or inducement 
- to the ſubſtance of the matter, reed not be fo certainly alleged as 
. that which is the ſubſtance itſelf, Co. Litt. 303. (K). 
6. Where a promiſe is but inducement, to the bringing of an 
* . — . 2 y . O D * . 
action, it need not be ſet forth preciſely; but otherwiſe where it is 
/ 2 1 g 1 
4 the very ground of the action brought. Reg. Plac. 21, cites Stile's 


; Pract. 


eg. pag. 30. 


i= 7. In ſci. fa. upon a recopnizance of bail on a writ of error of a 
il . . . . *, + * 4 A 

3 judgment in debt given in C. B. conditioned, that if the plaintiff be 
's nuonſuit, the writ of error diſcontinued, or judgment affirmed, then he 
. ſhould pay, &c. defendant prayed oyer, and pleaded that the plaintiff 
5 in error did proſecute the writ of error, and aſſigned errors, et quod 
4 placitum ſuper prediet, breve de er rore adbuc pendet indeterminatum, 
L Li Sc. Ihe 


* 9 r 


LE — +4" Pp 
©, cede, od ow + 4A 
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Quzre, if 
this expla- 
nation 

would not 


diſable 


many to be 
witneiles 
that are nor 


Comb. 14 1. 


S. C .—5 
Mod. 469. 
2 W. & XI. 
ſeems to be 
S. C. by the 
Name of 
Mr.Prynn's 
caſe. 
IIe Rep. 
352. S. C. 
But (ce 
a long arg u- 
ment of Sir 
Bart holo- 
mew Show - 
er, 25 tothe 
antiquity 


| aud legality 


Information, 


Oc. The plaintiff replied, that the judgment was affirmed, abjque hoe 


guod placitum pendet indeterminatum, &c. Defendant demurred, and 
adjudged for the plaintiff in C. B. But upon error brought in B. 
R. the court held the replication naught ; becauſe it makes that a 
matter of inducement, which ſhould have been the point in iſſue; and 
alſo, becaule the traverſe puts a matter in iſſue to be tried by the 
country, and as going to reverſe the judgment, but an exception 
was ſtarted to the writ of error, for which it was quaſned. 2 Salk. 


529. Patch. 4 Annæ, B. R. Fanthaw v. Morriſon. 


(A) Jnfidels, 


1. League mutui auxilii cannot be beteen a chriſtian king 
and an infidel. Arg. Skin. 204. in caſe of the Eaſt-In- 
Cites 4 Inſt. 155. 


dia Company v. Sandys, 


2. It ſeems to be agreed to be a good exception to a yutneſs, that 


he is an inhdel, 2 Hawk. Pl. C. 434. cap. 46 ſ. 20. The Ser- 
jeant there ſays, that he takes this to be, that he believes neither the 
Oid or New Teſtament to be the word of God; on one of which our 
laws require the oath ſhould be adminiſtered. Ibid. 


objected to. | 


Inkormation. 
(A) Antiquity thereof, &c. and how conſidered. 


1. A N information hath not only ſomewhat in it of an indlicl- 

ment to lay down the offence, but hath te nature of an 
actian alſa for the party to demand his due as in another action, which 
is his office to demand certain, and not the court's to aſſign; and 
therefore, if he makes no demand, or demands what appears not to 
be due, his information is inſufficient. Hob. 245. Trin. 16 Jac. 
Per Hobart Ch. J. in caſe of Pie v. Weſtley. 

2. Information was brought by the Attorney General againſt ſe- 
veral perſons, for a riot in pulling down fences, &c. 1 a de- 
murrer to the information, Sir Francis Winnington ſhewed cauſe 
the laſt term, viz. That the defendants ought not to anſwer to the 
information, but it ought in this cafe to be by preſentment of a 
jury. Holt Ch. J. faid, we cannot impeach the juſtice of ſeveral of 
our predeceſſors. Informations were frequent in the time of tha 
Lord Hale; but agreed, that informations for batteries, &c. are 
oppreſſive ; that the Star Chamber was an ancient court at common 
law, and they proceeded by information, and therefore fo may we; 
that the ſtatute of 32 H. 8. of maintenance, ſuppoſeth informations 


to be as lawful as actions by bill or plaint, and it was not a new way 
of ſuing, &c. Doiben J. ſaid, that informations were before 1 Car, 
There is an information mentioned in the inſtitutes to be againſt 
Plowden and others, in the time of Queen Eliz. Holt Ch. J. ſaid 

obiter, 


. ͤdPUT. ̃˙ ̃ d.. 7²˙7:Wd. oe A 


nm 
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Tnformation, 


obite that no information could be quaſhed, ſecus of an indictment. 
In ther term, Eyres and Dolben held, that informations are 
more ancient than 5 Car. and per Dolben, the ſtatute of 5 Eliz. 
mentions that informations were more ancient, Holt Ch. J. infor- 
mations were at common law; for there is no ſtatute that gives 
them. This court cannot take indictments out of the county in 
which it ſits ; but this court hath all the lawful power that the Star 
Chamber had, and therefore may puniſh offences committed in other 
counties, which for the greater part would be unpunifhed, if infor- 
mations for them would not lie in this court. Per Dolben J. there 
are ſeveral informations in the books of entries of perjrry, -xtortions 
&c. Per Cur, Clearly, the information lies, and judgment for the 
King, niſi, &c. Holt's Rep, 301. Mich. 1 VV. & XI. the King v. 
Abraham, & al. 


- - 


(B) For what, 


5 
I. UFON the ſhatute of 2 Z. 3. of Northampton, for going 

armed, as walking about the {treets, and going to church 
with gun terrifying the king's iubjects, contra formam ſtatuti. 3 
Mod. 117. Mich. 2 Jac. 2. B. R. Sir John Knight's caſe. 
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of informa- 
tions. 1 
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to 125. 
Mich. r W, 
& M. and 

ſeems to be 
S. C. but is 


by the name 


of the King 
v. Berchet, 
& al. 
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proper - 
POE 2 
heads . 


Comt. 28. 
S. O. Holt 


Ch. J. faid, that this offence bad been much greater and better laid at common aw ; but that 
though this act be almoſt gone in deſuetudinem, yet where the crime [hall appear to be mals m, it 
will come within the act, thongi: now there be a general connivance to gentlemen to ride rmed 
for their ſecurity ; but afterwards, he was found not guilty, Yet he was afterwards bound te 


— 


the good behaviour. Ibid. 40. 


2. Upon complaint made to the court of B. R. againſt an officer 
of the marſhes of Wales, for arre/ting a juror ſworn to inquire for the 
king at a leet there held for the king, in diſturbance of the king's 
court, and praying aid of B, R. as the fountain of all courts leet, by 
granting an attachment upon atidavit produced, ic was denied; but 
had an officer of B. R. done in like manner, then this court had had 
ground to grant this motion. But the court adviſed him to file an 
information againſt the officer tor this di/?zrbance to the leet. Lat. 
198. Anon. 

3. An information was moved for againſt the defendant tor bri- 
bery at an election of a new mayor for a corporation, and becauſe, 
when he found he could not ſucceed in the choice of the defendant, 
the old mayor withdrew himſelf on the day of the elec!i9n, jo that a 
new mayor could not be chjeii, though the common counſel did all in 
their power to proceed to an election, by appearing on tae ſtairs in 
the town hall for that purpoſe, but the door was locked by the 
defendant (the old mayor) and a book belonging to the corporation 
was taken away; fo that for want of chooſing a mayor on the day 
of election, the corporation was diſſolved; and a rule was made to 
ſhew cauſe why, &c. and afterwards in Hillary term it appeared that 
there was bribery on bath ſides, fo informations were filed againſt bath 
parties; and the court agreed that bribery was a ſufficient cauſe to 
remove a man from his office, and was an offence by which the very 
conſtitution of the government might be altered. 8 Mod. 186. 


Mich, 10 Geo. the King v. the Mayor of Tiyerton, 
| ITE ES 4. Upon 


— — 
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S. P. cart. 4. Upon the ſtatute of 5 & 6 E. 6. 14. for bujing live cattle and 
45s. Mich. ſelling them again, not having kept them 5 weeks. Skin. 110. Trin. 


10 W. z. B. 
R ithe Ter 35 Car. 2. B. R. Anon. 


v. Galle. 1 Salk. 372, S. C. —Holt's Rep. 363. S. C. 


5. For offering to buy votes in order for election to parliament. 12 
Mod. 314. Mich. 11 W. 3. the King v. Taylor. | 
6. In an information for ſending a challenge to a commiſſioner of the 
land tax, in order to deter others from executing the ſaid office purſuant 
to an aft of parliament, &c, the defendant demurred, and judgment 
was given for him by reaſon the /tatute was miſrecited; for though 
this was an oftence puniſhable at common law, yet being; tied up by 
a particular relation to the ſtatute as done to a commiſſioner created 
by that ſtatute, if there was no ſuch ſtatute, there could be no ſuch 
commiſſioner, and conſequently no offence, Comb. 477. Paſch. 10 
W. 3. B. R. the King v. Dove. | | 
7. Information for a cheat by obtaining judgment in quut indireftly 
| and by undue practice again! a feme while ſele, bat now the wife of L. 
[ 409 ] and whoſe lands are extended upon this judgment; the evidence wa 
| that P. one of the defendants, who was a ſhop-keeper in London, 
became acquainted with the ſame feme who was well born but had no 
portion, and undertocł to provide for ber a huſband of a goed eflate; 
and for this purpoſe he went to L. who had an eſtate, and informed 
bim that the ſaid feme had 4000 l. portion, and allo told the ſaid feme 
that L. had a greater eſtate than in truth he had; and the day before 
they were to be married, got the feme to a tavern, where he told her 
that for her better proviſion after her marriage in caſe the baron 
would not maintain her well, ſhe ouzht to ſcal certain papers, which 


| ' | 25 it ſeems were a warrant of attorney and releaſe of errors, and 
8 - thereupon he paid her about 100 J. befere witneſſes, and immediately 
5 bad her int: the next rem, and tac it away from her again. And 
EF upon evidence given by the feme of this matter P. was found guilty, 
| and thereupon the court ſet aſide the faid judgment, and P. was 
FT committed and hned for pretending this to be a true debt due to 
Bt him without any truſt, Sid. 431. Mich. 21 Car. 2. B. R. the 
Fi King v. Parris & al. SE | 

1 8. An information was filed againſt one for cheating ſeveral by 


drawing them in to play with him for money and putting falſe dice 
upon them. 7 Mod. 40. Trin. 1 Annæ, B. R. Anon. 

J 9. For combination among ſeveral button-makers not to ſell under 
= ſuch à price; and per Holt it is fit that all confederacies by thoſe of 
1 | a trade to raiſe their rates be ſuppreſſed, 12 Mod. 248. Mich, 10 
br W. 3. Anon, 

1 ; 10. Information was againſt ſeveral for conſpiring to depauperate 
>.C. the 2 of - the exciſe, by agreeing among themſelves not to 
make any gallon-beer for ſuch a time to be ſold to the poor, nor 


0 

ia any ale but of ſuch a price, and fo to diſable them to pay their rent 
1 to the king, being 118000. a year. Lev. 125. Hill. 15 & 16 Car. 
| 2, B. R. the King v. Sterling & al. | 

bs S Mod.213, II. An information was brought for conſpiring to marry an in- 
5 52 f. 5. C. fant under 18, ſon and heir apparent of R. AA. Eſq; ta C. H. a wo- 
148 ; f man 


Information. 


man of ill fame aud us fortune, and he married her accordingly ; 
the court ſaid it was a great crime and worthy to be puniſhed, and 
that ſo it ſhould be if they could any way get at it; adjornatur. 


Comb. 456. Mich. ꝙ W. 3. B. R. the King v. Thorp. 


40 


and the 
pleadings. 
— Lare 
Was given 
to file an in- 
formation 


pro male geſtura againſt two for procuring a gentleman's ſon to marry a woman of infamous z. 


putation. 7 Mod. 39. Trin. 1 Annz, B. R. the Queen v. Blacket and Robinſon. 


12. A coroner having ſworn the jury to inquire of the death of 
one ſuppoſed to be a felo de ſe, and finding the evidence very ſirongy 
te off ſome of the tnquejt ; and though it was faid that this coroner 
was a weak filly man, yet Holt ſaid, there was no reaſon why an in- 
formation ſhould not be againſt him. 12 Mod. 493. Paſch. 13 W. 
3. the King v. Stukelgy. 

13. An information was granted againſt one for counterfeiting 
or pretending himſelf ta be bewitched by a poor woman who was 
thereupon indicted for witchcraft and acquitted, and the whole diſ- 
covered to ben cheat. 12 Mod. 556. Mich. 13 W. 3. B. R. Hath- 
away's caſe, 6 

14. Againſt a der fr wrading his cloth only to the third ſtall 
(whereas the cuſtom of dyers was to woad it to the fourth ſtall) and 
then marking it with the company's ſeal as if it had been woaded to 
the fourth flall; he was found guilty of woading it only to the 
third ſtall, but not of ſetting ſuch mark to it, for which reaſon the 
court was of opinion no judgment ought to be againſt the defen- 
dant. Skin. 108. Paſch. 35 Car. 2. the King v. Worrall. 

15. For diſturbing riotoſe clamoribus & vociterationibus the ele- 
tion of bailiſ and burgeſſes of a corporation ; but judgment was 
arreſted upon the pleadings. Holt's Rep. 353. I rin, 6 Annæ, the 
Corporation of Bewdley's caſe. | 

16. Information was upon ſtat. 8 & g W. 3. cap. 19. ſ. 63, 
againſt K. late receiver general of the cuttoms, that the. defendant 
in order to get great gains to himſelf, did fraudulently and falſely 
indorſe 20 exchequer bills as if they had been received for cuſtoms, 
aid paid them into the exchequer the ſame day, as if they had been 
truly judorſed, in deceptionem & defraudationem dicti domini regis z 
upon not guilty pleaded, the defendant was convicted ; but for faults 
in the pleadings judgment was arreſted. 1 Salk. 375. Hill, 11 W, 
3- B. R. the King v. Knight. 

17. For oppreſſively taking and extorting ſeveral ſums of money 
exceeding the ancient rate and price for paſſage over a river; but 
judgment was arreſted for a fault in the pleadings. Carth. 226. 
Paſch. 4 W. & M. B. R. the King v. Roberts. 

18. An information was filed for a falſe return by a mayor to a 
mandamus, it being made in the name of the major part of the cor- 
poration without their canſent. 12 Mod. 308, 309. Mich. 11 W. 
3. the King v. the Borough of Abington. 
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and make a return in his nume; vet it ſhall be taken to be his, if he does not come and diſayow it. 6 


* 


Mod. 152. Paſch. 3 Aunz, B. R. the Queen v. Chapman, late mayor of Bath. 


19. An information was filed againſt a gaaler for ſuffering one 
taken Up po AN excom. capiendo 49 go at large. 12 od. 434. 
| Mich, 12 W. 3. Anon, 
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Information, 


An information was filed againſt certain perſons for that they 
as enemies, &c. tothe we rument hired a beat during a war with 
France in order to 29 hither, intending to aid and aſſiſt the king's 
enemies, though they did not actually go thither, but only in- 


tes it. Skin. 637. Paſch. 8 W. 3. B. R. the King v. Cowper 
Aid al. | 
21. 85 for writino a letter to another to maderate his = Zeal \ for that 


the King, Ah z Ki: i James the 2d. would be ſeen re/tored, and that 
for further ſatisfaction herein, he would ſoon hear that many lords 

vould repair to him to France, and what to do there he might gueſs. 
12 Mod. 311, Mich. 11 W. 3. the King v. Lawrence, 

22. An information was ag. unt a juſtice if peace for not conv: Ang 
perſons for being at a conventicle ; ſeveral exceptions were taken, but 
the court 8 bec 6A he refuſe# to adminiſter an cath 
which he is bound and required to do by the 22 Car. 2. 1. though not 
bound to convict them upon that oath unleſs he ſee reaſon. Skin. 
60. Mich. 34 Car. 2. Smith v. Langham. 

23. Upon a motion to file an information againſt a Juſlice of peace 
for ſending the prejecutor to the hauſe of correction with "out ſufficient 
cauſe ; upon a rule to ſhew cauſe, . ſhewed that the proſecutor's 
maſter complained to the defendant that his ſaid fervant was ſaucy 
and gave his (the maſter's) horſes too much corn; but the court 


holding this not a ſufficient cauſe for ſending a man to the houſe of 


correction; leave was given to file an information. 8 Mod. 45. 
Paſch. 7 Geo. the King v. Okey. 

24. It was moved for leave to ſile an information againſt a Ju- 
tice of peace being mayor of S. for denying a warrant to the proſecutor 
who was beaten by T. S. as being tor neglect of publick juſtice z 
but a rule being made to ſhew cauſe, i it was ſhewn that the mayor 
had ſev eral >2ople then before him to be examined concerning à riot 
which happened on that ſame day, and i? being late at night he de- 
fired him to come the next day, which is the denial complained of, 
and thereupon the rule was diſcharged ; becauſe the mayor had done 
what juſtice he could; and the prof: cutor's intent being to bring 
the mayor into diſgrace and inflame the corporation againſt him, 
the prolecutor was ordered to pay the coſts of the motion. 8 Mod, 
337. Mich. 11 Geo. the King . Nicholls. | 

25. An information was againſt one for killing a nobleman's dogy 
ſetti⸗ 2 forth, that Lord 8. was riding in the vill of D. in com. 
* Middlef ſex, and that | his gr rey -hound being then and there followin 
him the defendant drew his ſ: vord, and then and there killed the dog. 
12 Mod. 377. Paſch. 12 W. 3. the King v. Challoner. 

26. 8 was tiled againſt one ye building of lc on the 
river Thames to the ol/tlrutting of navigation, 12 Mod. 615. Hill, 
135 ud 3. the King v. Clack. 

An information was filed againſt a man who ſet up a /ottery, 
bo alter run away without drawing it. 12 Mod. 495. Paſch. 13 
W. 3. Anon, 


28. For taking and marrying a daughter without conſent of 
the father, which is offence at common law. Sid. 387. Lev. 257. 


29. U 


10 


oy 1 (D. :) ts King Y, v Iſcton. 


a; 
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' © so diſcover the not taking them, which tor {o many years together 
be 


Inkormation. 


29. If the marſball of the King's Bench miſbehave _ in his 
effice to the prejudice of any, he who is prejudiced by his miſdemeanor 
may prefer an information againſt him in this court. 2 L. P. R. 
59. cites IIill. 23 Car. B. R. and if he be found guilty upon a trial 
thereupon, he may be fined by this court and ſhall make ſatisfaction 
to the party alſo. Ibid. | | 
39. An information was moved for againſt a mayor for taxing 
feveral perſons whoa lived out of the corporation 1 contribute to the 
building a bridge and ether charges within the corporation 3 the 
mayor ſhewed for caule that though they lived not within the cor- 
oration, yet they dweit within the liberties there and were intitled 
to the like privileges of thoſe who lived within it, one whereof was t9 
be exempt from all taxes in the county at large, fo that it is reaſonable 
that they ſhould be contributory to the charges within the corpora- 
tion when they had the benefit of ail the privileges thereof, and 


that the tax now in queſtion had been paid by juch out-dweliers time 


out of mind. But the court directed that this matter ſhould be tried 
upon an informationgand that for two reaſons, the one becauſe a 
ſingle perſun might not be able to conteſt this matter in an action 
agarnſt the whole corporation; and the other becauſe if a verdict 
ſhould paſs for or againft ſuch ſingle perſon, it would not end the 
conteſt which might happen againſt the reſt, 8 Mod. 114. Hill, 
9 Geo. the King v. the Mayor of Tenterden. 

31. A clerk in Chancery was committed by the Lord Keeper 
for a very high mjdemearor in ſending writs into the country with 
ſoft yellow wax upon them <v:thout being ſealed by the great ſcal as if 
they had been actually ſealed, and this was ſaid to be a miſdemeanor 
next to counterfeiting the ſeal ; and he was bound in 1000 /. him- 
ſelf and two more in 500 J. each, for his appearance in order to an 
information, 12 Mod. 35 5. Paſch. 12 W. 3. Hatcher's caſe. 

32. An information was exhibited for ſelling an ink-hora made 
of mixed baſe metal for ſterling but without any mark put to it, as 
for an offence at common law; and the court was of opinion that 
if he ſell ſuch metal, though but for a reaſonable price, yet it is an 


| offence and that no ſuch metal ought to be made, cited Arg. Skin. 


109. as Pargiter's caſe. 

33. An information was for not taking the oaths, and ating as 
an alderman after the time liffed for the taking them. Skin. 583. 
'Frin. 7 W. 3. the King v. Haines. 

34. On a motion to hle an information againſt the mayor and 
burgeſſes of MI. upon an affidavit of the town clerk of M. for admit- 
ting one H. not having taken the oaths of abjuration and ſupremacy 
at the time, to be a capital burgeſs of M. which was iu 1714; per 
Cur. If he togk not the oaths at th: time, he is not qualified to be 
a burgeſs, and the length of time wherein he continued to Us fo, will 
not obſtruct the filing an information againſt him, but tuen, after {0 
long time, there ought to be clear proof of his wilful refuſal, or volun— 
tary negicet, to take the oaths; but certainly an information ovght 
nat to be granted en the oath of the toten cler, himpelf, becauſe it is 
his fault that H. did not take the oaths, and it was likewiſe his duty 
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he had not done, and therefore that length of time ſhall gain a pre- 70 
ſumption in his favour, eſpecially as in this caſe it is proved by other | pl 
affrdavits, that he took all the oaths he believed te be requiſite for him m 
to take at the time of his election. And fo the information was A 
not granted. 8 Mod. 55. Trin. 7 Geo, 1722, the King v. the ce 
Mayor and Burgeſſes of Malmſbury. | 20 
„ tod. 269. 35. For neglecting and refuſing to take upon him the office " #” U 
. 0. — Heri. The defendant pleaded, that he was a proteſtant diſſenter, 
eee and had not received the ſacrament within a year, and pleaded the | fi 
for an in. ſtatute of toleration of proteſtant diſſenters, and that he was exempt de 


formation by that ſtatute. * But judgment Was given againſt him. 1 Salk. 
2 167. Hill. 6 W. & M. the King, &c. v. Larwood. 

ranto, againſt one for refuſing to take upon himſelf the office of common councileman of B. iſßol after ho 
was choſen. But the court denied the motion, aud faid, their remedy was to proceed by their by - 
laws, in order to compel him, he not being a public officer, as h. i, Kc. But had they applied 
to the court for a mandamus, they ſhould have had it. 11 Mod. 142. Mich. 6 Anne, the Qeen 
v. Hungerford. E239; 


* , a ; 
[41 2] 36. Information was brought againſt a PH reciſſant, 20 con- 
formed, and afterwards came not to church, Skin. 114. Trin. 35 
Car. 2. Anon. 


37. Upon a motion for an information againſt the overſeers of Fe 
the poor of the pariſh of W. for removing a poor perſon, ill of the h 
ſmall pox into another pariſh, from W. where the was an inhabitant, li 
and the ſeſſions refuſing to give relief. The Chief Juſtice ſaid, that 
where a perſon is viſited with ſickneſs by the act of God, he ought R 
net ts be removed from the place where he is ſick, to the farther en- 8 
dangering his health, without an order of two juſtices; and if ſuch — 
order is made by the juſtices, knowing him is be fick, an information 
ſhall go again}? them; whereupon a rule was made to ſhew cauſe. _ 4 


Afterwards, upon ſhewing cauſe, they denied the fact alleged, and 4 
moved that the rule might be diſcharged ; for that this woman who }; 
was really ſettled in that pariſh to which ihe was removed, would, | b 
upon the trial of this information, be evidence againſt the pariſh of F 
W. and gain a ſettlement there. But the court was of opinion, h 


that the fact being controverted, and carrying ſuch barbarity with 1 

it, it is requiſite it thould be tried upon an information, and then 

the jury would be proper judges of the truth. 8 Mod. 326, Mich. 9 

11 Geo. the King v. Edwards. | | p 
38. Upon a ſuggeſtion to the court, that reſcous is made io the ; 

eri, coroner, &c. the court will award proceſs againſt the reſ- t 

cuer ; per Nottingham Attorney General, Arderne Ch. B. and n 


Laicon did not deny it. And it was agreed clearly by the re- 

porter, that upon ſuggeſtion thereaf, they will award proceſs, Qurere, - 

if this be in the exchequer only, or in all courts of record? Br. J 

Surmiſc, pl. 3. cites 39 H. 6. 41. . : 
39. An information was filed againſt an enſign of the guard, for 1 


©. for reſ- G « l : 
dung a per- reſcuing one arreſted in the Park by the Ld. Ch. Fuſtice's warrant, 5 
4 from. 12 Mod. 256. Jourdan's caſe. | | 
rig fertyl h 
in 14s temple, (as it ſeems.) See 12 Mod. 556. Mich. 13 W. 3. . Tracy. q 
. . . ; C 
40. Information for a ſcandalous narrative licenſed by the defen- p 


ant Speaker of the Houle if Commons, being Dangerfield's narrative, 
| | | reflecting 


/ 


Inkormation. 


reflecing on @ nobleman, (the E. of Peterborough); the defendant 
pleaded, that he did it by rder of the Houſe of Commons, and de- 


manded judgment if this court will take conuſance of it. The 
Att. Gen. demurred, and afterwards the defendant pleaded the 
common plea, quod non vult contendere cum domino rege, and 
was fined 10,090 I. Comb. 18. Paſch. 2 Jac. 2. B. R. the King v. 
Williams. | 

41. For ſcandalous words of a juſtice of peace, concerning his of- 
fice, and the exerciſe of it; for it glances on the government, and 
defendant was fined 1001. Carth. 14. K. v. Darby. - 

42. It was moved for leave to file an information againſt a ſchoal- 
by at Wincheſter School, about 15 years old, for aſſaulting, beating, 
and challenging one Eyrgs a clergyman, who was then the ſecond 
maſter of that ſchool, for no other cauſe, but reproving the defendant 
for ſomething done at ſchool. And a rule was made to ſhew cauſe. 
8 Mod. 283. Trin. 10 Geo. the King v. Sir Cha. Holloway. 

43. In an formation for ſp:r:t1ug away a child, and carrying 
him to Famaica, Penderton Ch. J. declared the law to be againſt 
him, it not being lawful to take a child under age, though he pre- 


tend to have ns friends, &c, and carry him away; for that the pariſh 
might have bound him out, and he may have a maſter ; and if not, 


he-ought to be bound by a juſtice of peace, and for a reaſonable 
time. Skin. 47. Paſch. 34 Car. 2. the King v. Willmore. 

44. An information upon the ſtatute of 1 Fac. cap. 22. becauſe 
the defendant allocavit & ſigillavit vigint. coria tannat. Anglice tan- 
ned ſeins, not being good and ſufficient. Skin. 366. Mich. 5 W. & 
M. Leonard v. Beech. | 

45. An information was moved for againſt one for building a 
wharf contrary ts a private act of parliament for making a river 
navigable ; the court ſaid, that though it was not an act of ſo pub- 


lick a nature, as that they ought ex officio to take notice of it, yet 


becauſe it was for the publick good, and the matter | complained of] 
directly againſt it, they gave leave to file an information; but they 
held, that an znformation wall not lie for the violatian of a private 
ſtatute. 12 Mod. 398. Paſch. 12 W. 3. Anon. 

46. Leave was given to file an information againſt the defen- 
dant, by whom the plaintiff's wife was inveigled away, and who 
procured merchants and tradefmen to ſell goods to her, in order to ſaddle 
the huſband with the debt, he agreeing with the ſellers to deliver 
the goods back again. 12 Mod. 454. Paſch. 13 W, 3. Pocock 
. © 

47. A will was proved in a conſiſtory court, and taken away by 
one in order to cheat legatees, (as he thought). And per Holt Ch. 


J. the probate is authority enough for the legatees to go upon, though 


the will be loſt, and the offence need not go unpuniſhed ; for they 
may have indictment or information. 12 Mod. 325. Mich. 11 W. 

3. Peer. | 
48. An information was brought upon 35 H. 8. 17. for con- 
verting wod-land into arable and paſture : exception was taken be- 
cauſe it was not ſhewn in the information, that the land was ſet 
apart and uſed for wood-land, according to the words of the ſtatute ; 
| | : bus 
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but it was not allowed, it being ſaid boſcos, &c. and ſaid, that for 
cutting dnvn timber, graving ſparſim, and turning it into aratl:, no 
information lies on this ſtatute z but the court would not qualh it, 
it being an information. Skin. 52. tte King v. Ld. Stafford. 
49. Leave was moved for to file an information againſt the de- 
fendint for theſe words pate of a jriftice £7 . 
Joer ſending his warrant for me. Holt Ch. J. faid, that he deſerved 
do be bound to his good behaviour, though it be not proper for that 
juſtice to do it, but rather to get one of his brothers to do it for him; 
and leave was denied, the court defiri:ig them to go by way of in- 
dictment if they would. 12 Mod. 514. Paſch. 13 W. 3. the King 
v. Lee. 
50. Writing a ſcandalous, provoking letter to a perſon that was in 
debt, and gone into the King's Bench priſon. Raym. 201. Mich. 
22 Car. 2. King v. Sanders, | 


Vid. Ae (C) In what Caſes. 
tions, Qui 
© 1. JF a man be bailiff of the king by parol, fo that he cannot be 
compelled to account, yet if information be given thereof in the 

Exchequer, he ſhall account; per Vaviſor. And fo ſee, that where 
the Ang has no record to aid him, he hall be aided very often by in- 
ormation, Br. Prerogative, pl. 94. cites 15 H. 7. 17. 

2. That information would ſerve n/tead of office, ſee Br. Surmiſe, 
pl. 30. the latter part. : | | 
Sc. dat not 3+ An information was brought in the Exchequer for an intru- 
exactly. S. P. ſion into the lands of the king, and cutting 1000 cats, Y. The de- 
is in 3 laſt. fendant pleaded not guilty. The witneſſes ſwore that the land was 


_— a great waſt, parcel of the king's poſſeſſion, and N. and others had 


Nanny and cut down 1500 oaks, every one worth 20s. Upon which N. was 


Ross land ap found guilty to the value of 150%. Afterwards N. brought his bill 
Eliza. of perjury in the Star Chamber againit the witneſles, alleging the 


land not to be the king's, that they cut down no trees, and that any 


there was not of that value. This matter being referred our of the 

Star Chamber to the 2 Chief Juſtices, they reſolved, that the now 
[ 414 defendants ought not to anſwer to the ® right of the land; for it 
$<.- 2 Would be inconvenient to examine it in that court; but to the reſt, 
Han k. Pl. Which were matters of fact, they ought to anſwer. Cro. J. 212, 
C. 262. cap. Mich, 6 Jac, Nannge v. Rowland ap Ellis & al. 


26. f. 9. but 

gited at {F) infra. : 
4. An information will not lie when a fatute d:th barely prohibit 

a thing. Vent. 63. Hill. 21 & 22 Car. 2. Crofton's caſe, 

* On a 5. 4& 5IW.& M. cap. 18, recites, that malicious perſons had, 
| Pp % more of late than in time paſt, procured to be exhibited and proſecuted 
furmation informations in the King's Bench for * treſpaſſes, batteries and other 
in nature of miſclmeanort, and after the parties ſo informed againſt had appeared and 
„ 37> pleaded, the informers had ſeldom proceeded any farther, whereby the par- 
g the lies 2 in armed ggainſi had been Prat to great charges, and although 2 5 
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dis had been given for them, or a nalle proſequi entered, they had no re- —_ &c. 
medy for their calls. | 4 = 


what authority they admitted per {01:5 to bs freemen of the corporation who did rot live within the boroug h, 
the motion was pretended to be on behalf of the freemen, ho by this means were incroached 
upon; and an information was granted, becauſe it was a queſtion of right, and there Was 0 other 
way 19 try it, nor to redreſs the parties concerned. In a quo warranto, the judgment is to ſeiſe 
the franclyile into the King's hands; but in an information as here, it is to ouſt the defendant of 
the particular franchiſe. 1 Salk. 374. Hill. 10 W. 3. B. R. the King v. the Mayor, &c. of 
Hertford. But afterwards a motion was made to ſet aſide the proceſs, becauſe no recognys 
Sauce zb given according to this act; and this being to try a right, the queſtion was whether 
it was within the words of the ſtatute, treſpaſſes, batteries, and other miſdemeanors, which 
are frivolous wrangling matters of an inferior nature. But per Cur, this uſurpation here pre- 
tended was a miſdemeanor, and the information might he as vexatious in this caſe, as in treſpaſs 
or battery; that this is a rev2dial law to prevent wexation, and muſt br comſirucd accordingly, And 
therefore the proceſs was ordered to be ſet aſide, but the information ſtood. 1 Salk. 3786. 
Paich. 12 W. 3. S. C.——Carth. 503. Mich. it W. 3. B. R. S. C. 


6. A mandamus was granted to the ſurgeon's company, to choſe 
efficers, who made a return under their common ſeal, and a rule 
eing moved for, and granted to file an information againſt ſome 
Mxrticular perſogs for that return, Holt Ch. J. ſaid, the court muſi 
proceed by way of information; for being a matter concerning publick 
government, no particular perſon is ſo concerned in intereſt as to 
maintain an action, and the information muſt be granted againſt par- 
ticular perſons, though the return be under their common ſeal ; 
for there is no other way to try their right, and if it be found for 
the king, there mult be a peremptory mandamus. Perhaps we ſhall 
ſet a ſmall fine. 1 Salk. 374. Trin. 11 W. 3. B. R. The caſe 
of the Surgeon's Company. | 


(D) At what Time; and before whom. 


. N informer muſt commence his ſuit within a year after the The p='y 


offence done, otherwiſe he ſhall not have a moiety of the 4 prin 15 


penalty. And if he has put in his information, though the party grained to 
is not ſerved with 8 to anſwer it, yet the ſame appropriates the a yer aftes 
penalty to him. odb. 1 58. pl. 216. Mich. 6 Jac. B. N Anon. 


committed, 
but that reſtraint did only extend to commen inform:rs, 3 Le. 237. Mich. 32 & 33 Eliz. in Scacc, 
Brougliton v. Prince. : | 


2. No information by common informer can be brought before 
"ices of the peace, juſtices of aſſiſe, or juſtices of oyer and ter- 
niner, Jo. 193. Mich. 4 Car. B. R. 

Alter the attorney general has inſormed upon a penal law, no 
other can. Hard. 201, Mich. 13 Car. 2. Att. Gen. v.. 

when an informer hath attached his action in a court, ano— 
her inf inform for the ſame thing, St h. L415 
tdormer cannot inform for the ſame thing. Sti. 417. Paſch. 

1 LT B. R. Anon. | po 5 
| n RE 5 
©. Green! v. Edwards. — Rep. 38. b.— The former information is a good bar it it 

| , and if it be not bona fide, the plaintiff may aver zhe fraud. Noy. 118, Chalchman v. 
dere be 2 informations in the ſame day for the ſame offence, the court caa give 
| | neither. Hob. 128. Pye v. Cook. — If he would plead that other information 

u the fame term, he ſhould plead that this information was exhibited ae in 
tel gat at another day before in the ſame term, the other information was extu- 
Co, 2 ev. 741. TI, 27 Car. 23. B. R. Hutchinſon v. Thomas. 


(E) Proceedings 


415 Jnformation. 


(E) Proceedings in general. 
1. ＋ Hough an information be faulty in the body of it, yet the 


court will net quaſh it on motion, but the detendant muſt de- 
mur to it for its inſufficiency. 2 L. P. R. 59. cites Paſch. 1650. 
B. R. 24 May. But it is otherwife of an indictment. Ihe dif- 
ference ſeems to be, becauſe informations uſe to be preferred for | 
greater offences, and more pernicious to the common-wealth than - 
indictments uſually are. | 
2. Note, that it was ſaid by Keeling J. for law, and agreed by 
the court, that if any information be exhibited by the attorney gene- 
ral, or the maſter of the crown office, the court will quaſh it upon mo- 
tion, if there be cauſe; tor this is ex officto; but stherwi/e it is of 
an information exhibited by other common perſons ; tor this ſhall not 
be quaſhed by motion, by reafon in this cafe there ſhall be colts, 
Sid. 152. Trin. 15 Car. 2. B. R. Fountain's caſe. | 7 
3. It was ſaid by ſerjeant Mainard that gfter evidence given in an 


* 


that to precure the ſame to be tried, or if upon ſuch trial a verdict pafs for 


avoid fri- y 5 3 . REEL ee / 1 . 
voluus and the defendant, er tn caſe the informer procure a alt projequt, the _ . 


1 information the king's counſel may, without the party's conſent, ; 
FL withdraw a juror and try it over again. Vent. 28. Paſch. 21 Car. 
FI 2. B. R. Anon. L | 2 f 
1 4. An information being upon an ancient ſtatute of continued 1 
1 uſe, and general good; though the time of making the ſtatute be , 
1 miſtaken, yet the information was held to be good. Skin. 111. | 0 
4 J rin. 35 Car. 2. B. R. Anon. 
: 5. If a man be bzund by recognizance ta appear the firſt day of the 7M 
uv term, and 1s charged upon his appearance with an information; in N 
1 Caſe the information be laid in Middleſex, the party has time 15 31 
| plead during all that term, fo that it cannot come to trial in the term 
1 but in caſe it be laid in any other county, the party ſhall have time to E 
| plead till the next term; for he is as much concerned to defend 0 
1 himſelf in thoſe caſes as in any civil action; and ſince the Jaw - 
; allows him counſel, the Jaw allows him time likewiſe to conſult 5 
| with them. 2 Salk, 514. Mich, 1 W. & M. B. R. Anon. 4 
Note, 5 6. 4 W.& M. cap. 18. ſ. 3. enacts, that the clerk of the | 
1 forma. croion in the court of King's Bench ſball nat without expreſs order 3 
Fi tions might given in open court file any information for any treſpaſs or miſdemeancr, 2 
; * _ or iſſue any preceſs thereupon before he ſball have taken a recognizance 4 
FI 4g in from the perſon procuring ſuch information, with the place of his 7 
1 the name abede, title or profeſſion ta be entred, to the | perſon againſt whom ſuch | 
= — - Information 1s to be exhibited, in the penalty of 201. that he will ef- 5, 
#8 the crown fectually proſecute ſuch information, and abide by, and olſerue ſuch 3 
1 office, but orders as the court ſhall direct, which recognizance the clerk of the - 
: lace 881 crown, and alſo every juſtice of peace (where the cauſe of ſuch in- 4 
1 5 . formati;n ſhall ariſe) are impawered to take, and the clerk of the | 5 
a & A. c. 18. crown ſhall make an entry thereof upon record, and ſpall file a men- tri 
1 n cant be randum thereof in his office and in caſe any perſon againſt whom any gi. 
1 es n, information ſhall be exhibited ſhall appear and plead to iſſue, and the wy 
1 " cert, and proſecutor ſpall not at his cꝛun ceſts within one year after iſſue joined Gu 
* 
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is authorized to award to the defendant his cofts, unleſs the judge before yexations 
whom _ information ſhall be tried ſhall at the trial 4 certify upon matters; 
record that there was a reaſonable cauſe for exhibiting ſuch informa- _ - neo 
tion; and in caſe the informer ſhall nat, within three months after the in 1 


cofts taxed and demand made, pay to the defendant the ſaid coſts, the acquittal or 
defendant ſhall have the benefit of the ſaid recognixauce. er 


have off c. 
12 Mod. 298. Paſch. 22 W. 3. Anon. + Holt Ch. J. ſaid, he took it, that where this act 
ſpeaks of a certificate to be made by the judge that there was probable cauſe of ſuch infarmation, 
it is intended that ſuch certificate D be entered upon the prjien, elfe the defendant being ac- 


quitted muſt have his coſts taxed. Comb. 345. Mich.  W. 3. B. Re Anon. [*41 6] 


S. 7. Nothing in this act ſball extend to any other informations than 
ſuch as are exhibited in the name of their majeſly's coroner or attorney 
in the court of King's Bench, commonly called the maſter of the crown 
office, » ; : F 
7. If a man be outlawed by proceſs in an information, and comes 
in and reverſes the outlawry, he mw? plcad in/tanter to the informa- 
tion. I Salk. 371. Mich. 7 W. 3. B. R. the King v. Hill. 
8. The caurt refuſed to qu an information, filed by the attor- 
ney general, upon a iktion. 1 Salk, 372. Hill. 8 W. 3. B. R. the 
King v. Gregory. | 
9. If rule be for filing information, and non-pros. be thereupon The foiici- 
for non-appearance of the defendant, a new one cannot be without gh EN 
a new-rule ; for the firſt was executed; and here the court gave 2. leave to 
new rule, upon payment of colts. 12 Mod. 319. Mich. 11 W. 3. e a - 


the King v, Warburton, 5 
an mnrore 


mation in der to fle anther, and Sir Samuel Aſhtree the maſter of the crown office ſaid, the 


courte was to come to him and pay cofts upon the information and then enter a non-pros. and 


per Cur. vou ſhall not file a ſecond before the firſt be diſcharged. Mich. 11 W. 3. 12 Mod. 
32 5. Anon. 


10. In the caſe of the information againſt the town of Hertford, 
after it was filed at another day the court was moved to ſtop it, if 
chere were not ſecurity for cots according to the late act of parha- 
ment. Holt Ch. J. ſaid he doubted it was too late after the 1 . 
mation filed, eſpecially by motion, but perhaps they may plead it. 
12 Mod. 325. Mich. 11 W. 3. Anon, 

11. Information againſt a corporation; the firſt proceſs out of 1 Se. 
the crown office was a venire facias in nature of a ſummons, which : 7 _ 

was made returnable in Eaſtcr term, anno 11 W. 3. upon which a B. R. 5. C 

diflringas iſſued returnable craſt. Trin. and upon that return a 
' ſecond diſtringas was made returnable in 15 days in the ſame Trinity 

term, and upon the return thereof a third diſtringas was made te/ted 

in that term, and returnable in this preſent Mich. term, anno 11 W. 

3. And now it was moved in behalf of the corporation that thoſe 

two laſt diſtringas's might be diſcharged for irregularity ; for that 

the procels in thele caſes are to be returnable de termino in terminum, 

and not quicker; but that in Trinity term there iſſued two diſ- 

tringas's, which ought not to be. "This matter being referred to 

Sir Samuel Aſtry, the maſter of the crown-office, he reported that 

the proceedings were regular, and that no more than 15 days is re- 

quired to be between the teſte and return of theſe proceſles; but 

5 1. 
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it was ſtill inſiſted for the corporation, that there were above 40 
precedents in the office in ſuch informations againſt corporations 
where all the proceſs was made de termine in terminum; but Holt 
Ch. J. anſwered, that crown office work was like church work, 
very ſlow in its progreſs, it being uſual for the clerks to make all 
ſuch proceſs out together, and of the ſame teſte and return from 
term to term; but no Jaw requires that it ſhould be ſo. Whereupon 
the proſecutors moved for a ſpecial rule to eſtreat the iſſues upon 
theſe proceſſes, but no ſuch rule was made, but the jurors were left 
to be eſtreated in due time, according to the courſe of the court. 
Carth. 503. Mich. II W. 3. B. R. the King v. Hertford | 

( Town.) ; | | | 
12. In a motion for an information againſt A. an affidavit in a 

mation againſt another cannot be read; beeauſe the ſwearer cannot 

be proſecuted for it, if it be falſe. 11 Mod. 141. Mich. 6 Ann, 
the Queen v. the Mayor of Thetford, 
[ 417 ] 13. It ſeems to have been the general practice not to make an orden 


for an information without firſt making a rule, upon tie perſon com- 0 
plained of to ſhew cauſe to the contrary; which rule is never grant- i 
ed but upon motion made in open court, and grounded upon affida- V 
vit of ſome miſdemeanor, which, if true, either implies ſome enor- \ 
mity or dangerous tendency, or other ſuch like circumſtances [as] 

ſeem proper for the moſt publick proſecution; and the perſon g 
upon whom ſuch a rule is made, having been perſonally ſerved with 7 
it, do not, at the day given for that purpoſe, give the court good b 
ſatifaction by affidavit, that there is no reaſonable cauſe for the pro- * 
ſecution, the court generally grants the information, and ſometimes, a, 
upon ſpecial circumitances, will grant it againſt thoſe, who cannot E 


be perſonally ſerved with ſuch rule, as if they purpoſely abſent them- 
ſelves, Sc. 2 Hawk. Pl. C. 262, cap. 26. f. 8.—But upon ſhewing * 
a reaſonable cauſe, as that he was acquitted on an indictment before 


for the ſame cauſe, or that it is intended to try a civil right, as the ue 
title to the land, &c. not yet determined, or that the complaint 15 15 
trifling, vexatious, or oppreſſive, the court will not grant the infor- vw 
mation unleſs there are ſome extraordinary circumſtances, which In 
are left to the diſcretion of the court. Ibid. ſ. 9. | s 
| . 
Zee Fore- - | | 
yes Fore. (F) Pleadings. - 
Trick. 60 I» JNformation was made by a ſearcher for ſhipping 200 l. in 0 
pl. 11. 13. groates to carry beyond ſea, contrary to the ſtatute of 2 H. 4. 1 
I: 


The information was good, without ſhewing to whim they belonged ; 
uod nota; and they were forfeited without ſuing execution by | Ja 


ſci. fa. for the reaſon aforeſaid, and this by proclamation in the 2: O08 
Exchequer 3 and the Exchequer ſhall have the third part for the 67 
bag by the ſaid ſtatute of 2 H. 4. 5. Br. Surmiſe, pl. 30. cites ep 
5 E. 4. 4+ e. 

2. 18 in the Exchequer, for that the d:fendant bought an 
wool of IV. N. againſt the flatuts, &c. where he is ns draper, nor did 0 
be make clath or yarn theres; it is no plea, that he did not buy of I 


Information. 


40 . N. but Shall ſay, that he did not buy modo & forma, &c. for if he 
_ bought of W. N. or of J. S. it is no matter, nor traverſable, but 
olt the buying againſt the ſtatute. Br. Traverſe per, &c. pl. 367. 
k, cites 33 H. 8. | | 
all 3. Information in the Exchequer if the defendant pleads a plea, 
> and traverſes a material point in the information, upon which they 
on. are at iſſue, there the ling cannot Twatrve this 1ſſue as he may in 
on other caſes, where the king alone is party without an informer, as 
eft above; per the king's attorney and others. Br. 'I raverſe per, &c. 
irt. pl. 369. cites 38 H. 8. | 
"rd | 4. An information was for uttering fleſh Jo days forbidden, unde 
| petit adviſamentum Cur. & quod forisfaciat 5 l. for every offence unde 
Eg: iſſe petit medietatem, After verdict againſt the defendant upon 
10t not guilty pleaded, it vas moved, that there was a ftatute which 
I giv:'s 5 /, for an offence but then it divides it, one third to the 


king, another third to the informer, and the other ta the poor; 
and the court took time to adviſe; but Hobart Ch. J. was of 


** 4 

15 opinion, thas it was inſufſicient, becauſe an information hath 
nt- ſomething of the nakure of an action, and here is a demand of 
la what appears not to be due, Hob. 245. Trin. 16 Jac. Pie v. 
bre Weſtley. | | 

as] 5. Information was for importing 20 pottacoes of tobacco of foreign 
ſor growth in a Veſſel not belonging to any of this nation, but it is 
ith not ſaid that the goods imported belonged to them, as the act runs, 
od but concluded gencrilly, contra formam ſtatuti; after verdict it 
1 was moved in arreſt of judgment, that the moſt material part of the 


act is omitted, viz. (ts them belonging ;) for if the goods import- 


es 
vi ed do not belong to the people of this nation, but to a ftranger, 
= then they are not foricited within that clauſe of the late act; and the 
ng words contra formam ſtatuti will not aid ſubſtantial defects, as 
ore this is; and of this opinion was the court, it being the mY? ma- 
the | terial part of the aft which creates the offence, and therefore ought - 
78 s be punetually purjued; and judgment was arreſted; but the court 
D would adviſe Whether the judgment fhuuld be, that the party eat 
ich inde fine die, without the aflent of the attorney general. Hard. 
20, 21, Mich. 1055. in Scacc. Rook's caſe. als. the King v. 
Rook. f : 
6. Information for importing 32 bags of ſpices, Ic. being of the 
growth of Aſia, Africa, or America, from Holland beyond the jeas, nat 
7% being the place where ſuch goods were firſt or mot uſually ſhipf ed for 
tranſportation, contra formam ſtaiut! (being the act ior navigation ; ) 
d; the defendant pleaded, that he did net unport them contra formazn 
by Satuti; it was found for the plaintiff, .and moved in arreſt of judg- 
the ment, that it was not alleged that thaſe commedities were not of the 
the growth of Holland ; but it was anſwered, that that is ſzuppied by the 
des verlici; for if they were, the verdict ought not to be for the plain- 
tiff, and the information alleging them to be of the growth of 
bt Aſia, Africa, or America, and imported from Holland, implies that 
7 Holland is not within any of thoſe parts; eſpecially it being laid 
„, contra formam flatuti; et adjornatur; but afterwards they held 
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ne exception good, and judgment was arreſted upon it. Hard. 

217. Mich. 1 3 Car. 2 2. in Scacc. Pitcher v. Joas s. 

7: In information F perjury in giving evidence in B. R. and 
verdict for the king; it was moved in arreſt of 55 agment, becauſe 
the tormaulon was memorandum quad T. F. mites dat eurie hic 
intelligi & informari quad termius Sei. Hill aru in ritults contine= 
2 r fc (viz.) that D. broug t his action, and recites the whole re- 
COr«. and trial !, and that detendant Fall un prefiitit facramentum at 

vs trial; and he moved that this is not po/; tive that Cofendant took 
a falie mA but that continetur fic that he tack a ad 000 5 where 
ha dug! nt to have ſaid after the recital, us, et ulterius dat curiæ 
h:C intellig that the defendant took a falſe oath at that trial; but 
after con! Ker ation the court gave judgment againſt the dctendant, 
DEC. aule the late precedents are ; and now afte r veraidt it ſpall be 


— 


taten a Aiſtinc! ſentence betwixt the recital «777 { th e et 110d. And by 
Win dham, the record recited being in this court, the judges ſhall. 


take notice ho far the record recited extends, and what that is whiti. 7, 
is poſitively rehearſed ; and judgment was give n accordingly. Raym. 


34. Mich. 13 Car. 2. B. *. the King v. Read, 


taken at it, or that it was falſe. 


Lev. 126. 
S. C. and 
ſays that 
Ile, 

Tu iſden 
and Ree- 
Ung held 
that the 
bare c n- 
ſpiracy in 
this caſe 
to dimaiſh 
tlie King's 
revenues 


without 28 


done 15 


finablce, and 


cites 27 


Al. 24. 42 
Al. 26. 

But Wood 
He in J. far, 
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Was no 
more than 
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without 
Ai.Y act 
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ru: (able, 
3 5 15 
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It vas in- 


{1:ed by 


8. Information was againſt ſeveral for a confederacy and conſpiracy 
to take away the gallon trade, by which the poor are ſupplied, and to 
cauſe them to mutiny againſt the farmers of exciſe; : and it further 
recited, that where the exciſe ts FL ttl-d upon the ius by parliament, 
and part of h1s ret eine, the defendarts have by combina! ion and con- 

ederacy endeavoured to depauperate © e farmer 0 of :t ; upon not guilty 
pleaded, the defendants were found guilty of the conſpiracy to de- 
pauperate the farmers, but of nothing more. It was moved to quaſh 
the information, 1ſt. Becauſe it was 57 t ſaid di & arms, but this 
was over-ruled; for confederacies and conſpiracies are not properly 


with force, but ſecret and occult without open power; and ſeveral 


informa tions are in the Exchequer without thoſe words. 2dly. 
That the defendants are not found guilty of any offence ; for they 
are ac quitted of all but the impov eriſhing the farmers, and this is 
no crime to depauperate another to inrich. oneſelf, and ſuch general 
charge cannot be any offence as : appears 29 Aſſ. 45. Stamf. 95. {F) 
but after ſeveral debates the court adiudge ed the verdict good, Upon 
which judgment mall be given for the king; for the verdic? relatet 
to the infos nation, and the information recites that the exciſe is parcel 
of the kin”s revenue; and though there cannot be a conſpiracy 
vithout ſ me overt © 25 of ſevera al, yet they all agreed that the con- 
federacy here is an act puniſhable, for which judgment ſhall be given 
for the king; and altar they were fincd in 2000 marks, viz, one in 
500 and the other in 100 cach. Sid. 174. Hill. 15 K 16 Car. 2. 
the King v. Starling and 15 others. | 

ond cadiuniion by aſſembling themſelves for this purpse, and he cited 45 E. 3. 19. 


9. An information againſt a ferryman for extertian, was that he 
extorted * from diverſe of the king” s fuljefts unknown to the attortt) 


„ paging that way divers . Ou * money, eaccelling . autieut 
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Inkormation. 


rate, &c. 


to be. latd and aſcertained; becauſe every extortion from cvery par- 
ticular perſon 1s a ſeparate and diſtinct offence, and therefore the 

ought not to be accumulated under a general charge; for each of- 
fence requires a ſeparate and diſtinct puniſhment according to the 
quatitity of the offence, and unleſs it be fingly and certainly laid, 
the court cannot proportion the fine or puniſh. nent; and judgment 
was arreſted. Carth. 226. Paſch, 4 W. & M. B. R. the King v. 
Roberts. 


ſhewn certainly, which was not done in this caſe. 


10. But Holt Ch. J. ſaid, it is true, that al 
the Ex. hequer are general, as in Cele above, but the reaſon is, becauſe 
they are for certain penalties, Ibid. 227. 

1. Information pn the Nlatute 8 . 3. cap. 19. . 63. was, 
that Exc hequc bil Is were iſſued according to the form of the ſtatute, 
and that the 4. efencant extſtens nuper 7. ceptar generalis, c. did frau— 
dulently and faljz.y indorje 20 bi, I at the cu) 2 * ſilaſi receptæ 
eſſent pro cuſtumis, & eodem dic paid them 25 t/ 
they had been truly indeed, in decep ttionem & defraudationem dicti 
domini regis. Defendant was convicted; and this being moved in 
arreſt of judgment Holt Ch. J. deli vered the opinion of the court, 
iſt. That uuper receptor docs not import that he was officer at the 
time of indorting and paying, and if he was then only a private 
perſon, as he muſt be taken to be, the indortement would hurt 
no body but himſelf, it not being ſet out, that there were any con- 

ractors for them. 20 ly. The word (indesſe) is not ſuflcient; che 
—_ of tne act arc, that he who pays the ſame inte, S 0 / /Dall put his 
name to the ſaid bill, and write the day of the month, Sc. and the 
information ſhould h ave been, that the arfe ndlaut ſet ſuch a | c 5 
na ne on the back of the bill, ubi revera tere WAS 1 ſuch perjon, 6 
ubi revera no ſuch perſon ordered. Him 10 pur. 15 name to the bill; Br 
indorſavit imports a writing on the back of a ching, 1 10t putting U 
his Name upon it, as petit auditum indorſamenti, and adding the 
words gh, receptæ eſent pro cujizmis, is no explanation but! by a 

gument only; - and argumentative informations are naught for th 0 
very cauſe; for all ch JA ges ought to be let certainly cut in plead- 
ings; 3 nor will the laying it falja indorſavit in decebtionem egis, and 
the jury's finding it fo, help it, here being no charge, and it is not 
enough to ſay, that the king 1 is cheated, but he mu? appear to be 
ſu, as well as be ſaid to be ſo. Zdly. The ſaying indortavit, 440i 
recepie effent pro cuſtumis, Fc. is ill; and it ſhould have been, that 
the defendant made a falſe indorſement, continens, Sc. Here is a 
falſity but nothing charged that is criminal; for that falſity could 
not nurt, nor tend to hurt, any but himſelf; and judgment was ar- 
reſted. 1 Salk, 377. Hill. 11 W. 3. B. R. the King v. Knight. 

12. In information for a riot it is not neceſſary to {2y, that they 
aſſembled with an intent to commit a riot; for to fay that they atlem- 
bicd riotofe & routofe & committed an unlawfi: Jad is (uKcient ; for 


KK 2 | that 


- 


The court held that this was t99 general and incertain, 
and by Holt Ch. J. in every ſuch information a /mgle offence ought 
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that is a riot. 11 Mod. 117. Trin. 6 Annz, B. R. incaſe of the 
Queen v. Soley. - : 

13. Regularly the fame certainty is required in an information as 
in an twidictmert, 2 Hawk, Pl. C. 261. cap. 26. ſ. 4. 


[For mare of Informations, ſee Actions, and under the ſeveral pro- 
| es.] | 


0 Inhabitants. | 


see Prohi- ; 5 5 | [ 
don? (4) A thall be ſaid to he Inhabitants. b 

by JU. ; Y . t 
bcery. . ' . 
2 Inft. „oz. 1. 22 H. 8. PNACTSS, that where it cann't be knitun what 


ring cap. 5. /. 2. 3. hundred, FN, par:fh, perſon, We 0 t ts 
3 mate ſuch dges; if they be out of a city or for, corporate, i, 
0 ants} thus, all be made by the inhabitants of the ſhire Fr riding; and if within 
viz. iſt. city ar toton corporate, then by the inhabitants, Sc. and if part of ſuch 
Though ? bridges be in one ſhire, Sc. and part in another, er if part be within ti 
_ RE any city or town cocrate, and part without, the inhabitants of the 
in a fe ſhires, cities, or terim corporate, ſhall be charged to. ame nd ſuch part as 
e - Ball be within the limits of the ire, Sc. 


ing, city, 
Hair lard or tenements : 45 en pen and manurance in the 
} 
1 


1 * . > - * ” * 1 
er town corporate, ver if he +2: * 22 
county, ridiiig, city, or town corporate, where the decayed bridge is, he is an inhabitane, bet 
here his perſon dwelleth, and where he hath land- or tenements in his own potfeition, within 


N WHACTS mis 
| this ſtatute. Nota, Habitatio dicitur ab habendo, quia qui propras manibus, & ſunptibus pullidets 
| & habet, ibi habitare dicitur. 2 Init. 702. . 
| If a man db in a f.riign irey riding, city, or town corporate, and K-cpeth 2 Houle ond ſer- of 
its warts in ant de thire, riding, city, or town corporate, he is an. inhabitant in each ſbire, riding, hy 
I city, or town corporate within this ſtatute. Ibid. | | 
| 5 b Ex vi termini. every perſon that G elleth 1:2 any ſhire, riding, city, or toon corporate, toy. ' all, 
'E ts kat 54 a perſonal rrſadenct, Vet 15 he taid in lau fo be An inhabitant, or 2 dweller there, 45 6 
i ſervants, &c. : thre ety ts exiendcth net 17 tem, Gaul to La be lilli, and this is gathered by for 
[ the xvor ds of the fourth branch of this act, that giveth the viſtels, Viz. and 7 eliſiruin every ſuck v. 1 
#1 inhabitant, St. in is Lind, , and 4:45, and beides, it were in a manner infinite and impoſ- | 
| [ ible to tax, by the next brauch of tus act, every inhahitant, being no hautholder. Ibid. 703. 5G 
P T7: Every Cr P2rati 1 and bt y po: tick , ichn 5 any county, ding, city, De town corporate, . FS 
70 i pawns {andi, or tinrment3;e in 99 ſhire, riding, ity, or town corporate, 7% prop! * nne e I 
FI , bent, are laid to be inhabitaiits there within the puryiew of the ſtatute. O17] 
Þ Md. -- 10 
is An infant, tat bat hbuſe or lands & diſcert or furt is liable to this publick charge, and and 
1 fo 15 the huſband of a feme coveit. Ibid, 7 . 


1 | 2. The word (inhabitants) includes tenants in fee-ſeniple, tenant - 4 
| for life, years, by elegit, Ec. tenant at will, and he who has no in- I5 
tereft bat only his havitatimm and dwelling. 6 Rep. 60. a. Hill, Du 
4 Jac. C. B. Gateward's caſe. | | 4 
3. He that hath a hfe in his hands in a town may be ſaid to be man. 
an inhabitant; per Tirrel J. Cart. 119. Mich. 18 Car. 2. Judgr 
Go B. N | 
See F 3 
ee Pre- ST 
deten (B) What they may ds or claim as ſuch, and How. 70 | 
8 | | 0 
U, 1 3 | ; 
3 I. 1 of a vill, without any cuſtom, may make ordinan- time 
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ſach caſe the major part ſhall bind all others without any cuſtom. as ford 
5 Rep. 63. Mich, 32 & 33 Eliz. B. R. in the Chamberlain of Weil orders 


London's caſe; Cites 44 E. 3. 19. 3 
nen of paſture, &e. there, without cuſtom, they cannot make by-laws, and if there be a cuſtom, 
yet the major part ſhall not Hind the ret, unleſs there be a cuſtom to Warrant it. 5 Rep. 63. in 
tine Chamberlain of London's calc. 8 Ly. 2. tit, Ailile 413,—5; Rep. 67. b. n Cats OT 
Jeitry v. Keuſhley. 


2. In treſpaſs; the defendant jnifed that every inhabitant in arg 
any ancient meſuage within the vill, by reaſen of his commurancy, 5 _ : 
therein hath uſed to have common in the place where for all his juagment. 
great beaſts at all times of the year, &c. and ſo juſtifies as an in- 3 Te. 202. 
habitant. It was refolved, upon demurrer, not to be a good pre- 
ſcription ; for inhabitants, wlc/s incorporated, cannot preſeribe to 
have profit in another“s A., but only in matters of & eaſement, as ln a 1 4.21 ] 
way or Cauſey to church, &c. ſo in matters sf diſcharge as to be 8. P. 3 
iſcharged of toll or tithes, or in modo decimandi, &. but ot to; Mo: 204. 
e mitereſt ; for that mult be by perfons cnabled who are always 5 
to have continuance ; or thould ſuch preſcription be, then if any of Patrick. — 
the inhabitants depart from their ancient houtes, and ſuch houſe: con- 2 Koll. R. 
f 0 1 * 14 2 Ber 
tinues empty, the inheritance of the common thould be ſuſpended, 5 "i. 
waich cannot be; nor can ſuch common be releaſcd; for though J. cites 13 
one inhabitant thould releaſe, a ſuccecding one might claim it, which E. 4. 
is againſt the rules of law, tat an inheritance in a profit ithould- 7” 
not be [capable of being] diſcharged; and by ſuch preſcription a Ch. J. 
maid- ſervant or child, who rclides in the houte, is ſaid to be an in- Show. 257» 
habitant, and to have the benefit of common, which would be incon- 5 _ 
venient; and refolved by all, that ſuch a cuſtom alleged Þ by way Pride 
of uſage (not otherwite) is not god; and judgment tor the plain- In both 


tiff. Cro. J. 152. Hill. 4 Jac. B. R. Smith v. Gatewood. cates they 


ought to 
allige an uſage; per Gawdy J. but Wray contra. Cro. E. 122. Foxall v. Venables: 


Toney 
Tau preſciibe in neither cate but in matter of eaſement as a way to the church, or common 
fountain, &c. they ought to allege cuſtom per Anderſon Che J. Cro. E. 441. in cafe of | Gooday 
V. NMitcl| ll, cites b. FE. 4 26. 15 E. 4. 20. Ow. 72. In I, Ws 

+ They. cannot pr ferive for an inter:/{; becauſe they cam? releaſe it. Arg. Gibb. 296. Trin. 
5 Geo. 2. cites S. C. Put arpreicription may be ng an inhabitant for matter of cee. 
Arg. 2 Bulſ. 195. Ces 5 E. 3.37. N 

1 S. C. 6 Ren. 59. b. and there 60. b. a diverſity was agreed between a preſcription, which 
ought always to be alleged in the perſon, and a cuſtom, which ought always to be alleged in the 
land. Hob. 86. cites S. C. and favs that common, being an 1nterett, muſt inhere in ſome body, 
and fo cannot be pleaded by way of cuſtom, nor can it ſtand by way ot cultom, where it can- 
not ſtand by way of preſcription, as for inhabitants. | 


3. Inhabitants have not capacity to fate an inheritance, as in S. P. Jenk. 
15 E. 4. to have * common. 12 Rep. 120. Paſch. 12 Jac. in 0 1 4. 
Dungannon's caſe. The fam 
89. in caſe of Wi,yttier v. Stout - 


of an houſe-krrper. Bull. 18 3. Ordway v. Orme.—* 2 Bull. © 
man. ro. E. 362. Fowler v. Dale. S. P. and the judges were all of that options but no 
judgment was given. 


4. A grant was made ſome hundred years ago of land to truſtees 


and their heirs, that as many inhabitants of D. as were able to buy 


K i 1 g SS 
3 COWS might turn them to comman 1 the jaid lands from tuci a 


time to ſuch a time; decreed that if this had been by prefſcr/ption, 


or uſage; none but inhabitants of azici-nt meſſu20e5 could be intitle- 


to it; but here it is otherwiſe appointed by the grant, and every in- 
3 babitant 


421 5 Inhibition. 


habitant that has 3 cows may put them to graſs in theſe lands as in 
the original grant. Mich. 10 Geo. g Mod. 65. Wright v. Hobert. 

5. Ihe inhabitants of an »wmdredhave a capacity to ue for cofts of a 
no/:::t upon the Vat. of IF :nton, and by the 23 H. 8. 15. Gibb. 296. 
Trin. 5 Geo. 2. C. B. the Inhabitants of Laureſs Hundred. v. 


8 
— 


Inhibition. 
(A) The Force thereof. 


Ti A And M. his feme brought writ of dower againſt J.S. of 


C f By 
the dowment of B. late baron of the tame M. who Vi, 


þ > that ſhe was xe ungues acconple, &c. wherefore it was ſent to the 
T. brſhoap of N. to certify, and now he certified, that he could do nothing ad 
: [ 422 ] by reafom of an inhibition to came to him out of thegorches, whit 
is not ſuificient for the biſhop; for he ought not to ſurceaſe the 7 
commandment of the king for any inhibition ; wherefore it was prayed 5 
that the biſhop be amerced, and a writ to make the archbiſhop to 18 
come for the diſturbance which he has made. But the court de- ; 
nicd it ; for they would not allow his return to be ſufficient ; therefore / 
bid them ſue a ſicut alias to the biſhop of N. &c. 39 E. 3. 20. a. 
2. If the king recovers his preſcr:tment to a church, and has a - 
writ to the biſhop, c. to remove the other's incumbent, for which t 
the incumbent ſus an appeal in the archbiſhop?s court, &c. by reaſon 
whereof the archbijhop ſendeth a prohibition, that he do nit admit the 
Eing's clerk pending the appeal, Sc. then the king ſhall have a writ C 
{ directed unte the archbi/hsp, and his officers, to take off his inhibition, t 
Fs and that they do nothing nor ſuffer any thing to be done by others, 5 
5 in derogation of the crown, or of the king's right; and ſhall 1 
16 have anther writ againſt the incumbent, that he follow not ſuch ] 
LR appeals, prohibitions, or other proceſs or impediments. And alſo 
i the king may have an attachment directed unto the ſheriff ag 0 
i ſuch incumbent, if he go on there after ſuch prohibition directed unto. a 
1 B. 43. (A.) | 
i 3. An inhibition is either hominis or juris; it is ne viſitationem 0 
i 48 facias, vel aitguam juriſaie/tonom eccleſiaſt cam contentionem vel volun- a 
is tariam habeas, Thus when an archbiſhop viſits, he inhibits the a 
i biſhop; when a biſhop viſits, he inhibits the archdeacon ; and | 
1 the reaſon is to prevent ſcandal aud diſtraction; and this continues a 
i till the relaxation of the inhibition, which is not till the laſt . pariſh 3 
5 is viſited, and then it is entered uu parochia reftat viſitauda, 
: for he may hear of no faults till he come to the very laſt pariſh. 
1 3 Salk. 201. Cites P. 13 Car. Lunne v. Dodſon. | 7 
i 4. Now after ſuch an inhibition upon a metropolitical viſitation, | 
p if a lapſe happens, the biſhop cannot inſtitute, becaule his power u 
| is ſuſpended, and therefore the archb1jhsp is to inſtitute; for it is not 2 
only penal in the biſhep to to do, but-the inſtitution itſelf is void, © 
becauſe it is an ac? of juriſdiciton from which he was ſuſpended, c 
3 Salk. 201. pl. 2. | 
bY But 
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But it may be a queſtion, in the caſe of a collation, whether, if a 
Japle happen, the biſhop may collate ? becauſe it is a kind f tithe; 


ga of 


but the better opinion is, he cannot; becauſe it is rot &; 


inter 45 but by way af pre eiſion far the Cure, and to ſup ply the 
ne alt; LCNCC of © 5 atron; 5 tins al cal becaute the Patro:2 1 nay pe- 
ſent at a, time after a lapſe, and beiore collation. 3 Salk. 202. 


pl. 3 


Injunctid 
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— 
— 

* 

— 


7 y 4 iat 

1121 ſome 

Ode 

1 ' 1 COUNT, as 

1 XI. : pl. 1108. ſays nota, that the Lord Chancellor a > court 
Hebe 1 him a note of his own collection, out of the bun- of law, 


e Of corpore Cuin is in chancery of 20 H. 8. by which it ap- DER ow 
| ; he 3 


peared, that an injunKion iflued at the ſuit of HEN DY v. OWEN a, eccleh- 
and WELLS S, a0, t9 pro reft ?rution uten an inaictinent of forcable en- altical 


zry of land in Surry, and becauſe they broke the injunction, fer. ſu. 
4 court of 


( A) Grantable 


ſued pro viglatigue iiyunciions; upon which a fine ougat to be aſ= equity. 
feljed * by: A 17. 2 iT 10 for 
. — 

2 WW „of 
lan 0 ene from doing: . 0 , or damage to the freehol i or inheritance of mother, 
by teins timber, plowing mcadow, &C. It tome! mes pr ed., and at other times it is ,, 
to the decree. P. K. C. 1 55. Curſ. Canc. 4400. 8. 


2. The attorney for the defendant at the common law is in open { 427 I 
court en Joine 5 = neither he, nor any other by his means, do fur- 9 
ther proceed in an dci of treſbaſs commenced againlt the plaintiff; 
and de at the common law, nor call tor jud; gment, untill 
further order thall be therein taken by the Lord Keeper. Cary's 
Rep. 56. cites 1 Eliz. fol. 212. Sedgewick v. 1 

3. An injunction Was. granted /r vet eppearims and to ſtay pro- 
cecdings at the common law. Cary's Rep. . 56 . Cites 1 Eliz. fol. 

213. Knot v. Jucxton, | | ; 

The defendant firft exhibited her bill in this court for land S:the de- 
conveyed to her in jointure, and evidences of the fame land; and after _ 3 
anſwer, and replication put into this court, made diſtreſtes, therefore % into the 
an injunction is granted. Cary's Kep. 08. cites 2 Euz. fol. 17 3. Chancery 


8 \ | 2 | for certai 
Kidnere v. Agnes Harriſon, 1 
| lands, and 
aftrrevard; ſued the plaint' in the Common Pleas for the ſame lands before the matter was determined 


in the Chancery; therefore an i. ion was awarded againtt him to ſtay his proceedings in the 


Common Pleas. Cary's Rep. 70. cites 2 Eliz. ful. 263. Bill and Gifford v. Body. 


55 E 'n to gay judgment upon certificate of the juſtices of aſ- 
fiſes. Cary's Rep. 69. cites 2 Eli 7. fol. 237. North v. Kelewich. 

6. The plaintif had judgment in B. K. againit the defendant 
upon a bond of 2001. and another judgment for 320 J. upon an action 
of debt of arrearages of acccunt in B. R. and ordered they may pro- 
ceed with execution upon the bond of 200 l. and alſo to take ee 
cution of 100 l. parcel of. the Zool. provided always, and it is or- 

| N 


k 4 dered,; 


423 | Jnjunftion, 


dered, the plaintiff hall net in any wiſe proceed, nor take executicn o 
the 200 l. reſidue of the Zoo l. recovered upon the account, without A 
ſpecial licente of the court, Cary's Rep. 72. cites 3 Eliz. 233. | 
Brook and Ux. v. Apprice. | | 
Se 1 7. The plaintiff deſired to be relieved againſt an chligatian af 
dne ers 100 J. which had an intricate and inſenſile conditicn put in fuit, fo 
an ene that the plaintiff being d-fired by the defendant to fcal a releaſe, 
g to the fa= deere only time to be adviſed thereot, which the defendant would not 
1 e yield unto, but put the bond in ſuit, though no ways damnified; 
; LY $54 1 ' . . . R—_ — - 5 
belag old and now the plaintiff is ready to ſeal the releaſe ; therefore an injune- 
and blind tion is granted. Cary's Rep. 111. cites 21 & 22 Eliz. Rowles 
de/ired time Rowiles 
al v. Rowles. 
2 er 1 ö f 
with his friends; the plaintiff upon the requeſt ſealed the aſſurance, and his father afterwards 


ſent wword to the defendant ze was willing tee i, but the df dent I, he did a care whether 
did or no, becauſe be hal but an eſtar: for tis lite, and the difen lant had bis bond te enjry it du ing 11, 
, which be did accordingly, and ver neverthelects the defendant put the bond in ſuit upon his fa- 
ther's ſaid refuſal ; but itayed by in unction. Cary's Rep. 149, 150. Cites 21 Eliz. Knight v. 
0 % 


Hartwell. = 
1 + ks 


. . Fr 
S. P. Ibid. 8. Three Beni were put in ſuit in B. R. ard ſtayed by Injunction 
CalvEy v. by order, becauſe the queen was hindered of her fine. Cary's Rep. 
Phillips. A 15 . 

110. Cites 21 & 22 Eliz. Paſchal v. Smith. | 
Where ma- 9. A ſpecial certiorari ¶iſſued] to remove a cauſe out of Londin; 
wy 4-737 the plaintift proves the ſurmiſes of his bill; the t beginneth 
at law re 4. 1 A : 
brought ) ſuit in the King's Bench fir the ſame cauſe; and therefore was ſtayed 
eb: ſane by injunction. Cary's Rep. 118. cites 21 & 22 Eliz. Clifte v. 
Plau a- Turner. | | 
at aſt the 1 ; 

fame defendant for te fant: carſ- ; this being in the nature of barretry, the court here will grant an 
inj unction to fray ie proceedings in all but an of them P. R. C. 210, 


P. R. C. 10. An injunction was granted to ſay ſuit upon an ge brought 
. F. for perjury, before the caule in queſtion here heard ; and concerning 
a promiſe to make a leafe from the corporation. IT oth, 178. cites 
22 Eliz. Miller v. Society of Girdlers. 
11. An injunction was granted againſt the e in tail ts ſta; the 
reverſing of a fine levied by himſell, and (J think} his father alſo. 
Toth. 179. cites 40 Eliz. Arundell v. Arundell. 
[ 424. ] 12. Though the court will not proceed againſt a member win 
| has privitece of parliament ; yet if a parliament-man furs at law, and 
a bill is breught here to be relieved againſt that action, the court 
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1 will make an order to {tay procecdings at Jaw till anſwer or fur- 
1 ther order. Vern. 329. rin. 1 Jac. 2. Anon. 
Ss RSS ; Tate b : 

1 13. An injunction to ſtay a ſuit at law in an aſſiſe or writ of re- 
4 diſſeiſin, touching the office of Ch:/er herald, and the profits thereof. 
1 Toth. 178. cites 10 Jac. Knight v. Parſon. | 


14. A third perſon intereſted, but no party ta the bill, projecutes a 
ſuit at law for the matter in gugſlian; he was ordered to be made a 
party to that bill, and ſuits to ſtay in the mean time. Toth. 236. 
Cites Trin. 16 Jac. Auſten v. Cheney. 


15. An injunction to ſtay proceedings upon a guare imped:t, e 


Toth. 179. cites 10 Car. Hewes v. Blewet. | a 
f 4% = : 

16. An action was brought at law by an admini/tratrix to her | 
| | | late © 


Jnjunition, 424 


late huftand, upon a ſingle bill for the payment of money due to 
him; the defendant in that action exhibits his bill, ſuggeſting 
that in truth the huſband was not dead, but a ene, 
and pending this fuit, the adminiſtratrix got judg zment at law; but 
the court granted an injunction, and directed an iſſue at law to try 
if the huſba ad was dead or nit. 16 Car 2. N. Ch. R. 93. Scott v. 
Reyner. 

. On motion for an injunction to ay! proceedings on a G54 
upon of to give judgment wity relvaje of errors, North K. anſwer- 
ed, he did not u ink that ſo beneficial an offer as it mi- oht be look- 


= 


ed updio becaut-: the plaintiff may bring his writ of es and put de- 
fem lant to plead his rel-afe, and fo. delay time. s long as if no 


Fa 


releaſe of errors had been given; but on the plaintiſt's offering to 

wy bound by order to Sting no writ of error, an injunction was 

awarded, Hill. 1682. 4 ern. 120. Anon. 

18. In a caufe en the Latin ſide, on a motion that the defendant - pl. . 
geht ſtand cor.mit 5 fos not vacating his letters patents of repri- 393. a. cites 
ſals, it wa. h that thy might be at liberty to bring a writ of error 1 81 
in B. R. and cited ren, &c. But tne Lord Keeper ſaid, all thoſe where ſta- 
books were tounded only on the finole * opimion of my Lord + tute mer- 
D yer, and th: © he thought the JuUrifjurction of chulice ry, eben of the n 
Latin fi leyno? jriibjected unto, not to be controlled by, „/e King's Bench; pay anno 


and that he would injoin all ſuch writs of error, Vera. 131. Hill. __— 3 
and ne 


1082, the King v. Cary. „ 

execution, and the v ri: ſupp ed the ſum to be 5 d 2110 14, and by the ſuit the feoffee was ouſted, 
and lie {ucd writ of error in E. K. it was awarded that he thounld be received to the ſuit ; for it 
lays, that if upon fuits um Cnancery, according to The order of the common law, there is error, that 
it Mall be retormed by error in B. R. ccd It is the molt. lngh court. 1 caſe in 
Dyer is 318. a. pl. 10. Trin. 14 Ehz. and wi a {cre focus brought in * Jancery to EY VE enecu- 
tion of a recozmzance there. made; aid the defendant pleaded a teterfance made and delivered to 
him by the plantitt atter the recognzance ; but the deed Hore date a 3 before the recugni- 
zonce, Ac. And tor this cauſe the detcadait was not received to the plea, but exechion gag. 
el to the plaintid, becznfe the defendant. brouglit writ of error in B. R. where the judgment was 
jeverſe t; and fo note + Ju ment given in the Chancery whi II 10 before the King himteli, rever- 
ſed in B. R. which 3 0 before che Nit ig humſelf, and not in parliament. 4 It. 80. (J 


19. Cn: ncery will grant an injunction to ſtay an action at law 
zgainſt one for executing the procejs of this court, though it iſſued ir- 
regularly. For it oug! it to be punilacd in this court, and can only 
be examined and determined here, whether regular or not; for at 
law, ſuppoling the cammiſſion of rebellion it tucd irregularly, they 
will not allow that as a juſtihcation ; and therefore the injunction 
was granted; and it was referred to a maſter to examine whether 
the commiſſiom of rebellion iſſued regularly or not; and in caſe he 
found it irregular, to tax the defendant his coſts. Mich. 1684. Per 
North K. Vern. 209. Bailey. v. Devereux. 
20. A. and B. vincd at F.'s houle, and after dinner fel into play, [ 2 ] 
and won of F. in reay money l. which B. carried away with him. 425 
When they began to play A. and B. had but 8 guineas between 
them; F. being r fomewhat inf amed with wine, brought dun a bag 
of guineas of a bout 1500/1. and it. won that aljo a ha 1 it in his poſ- 
allion, but as he was going with it out of the houſe, F. and his ſervants 
ſeiſed upon it and took it from him. B. brought an action againſt = 
O 
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Injundtion. 


for tak ing from him in a forcible manner this bag of guineas; 


upon which F. exhibited his bill, charging many circumſtances 
of fraud and circumvention, which B. in his anſwer denied; it was 


moved for an injunction, which Ld. C. Jefferies granted till the 
hearing the cauſe. Vern, 489. Mich, 1687, Sir Balil Firebraſſe v. 
Brett. | | 

21. If a nortgacer brings a bill here to redeem, it is at law accoun- 
ted a breach of covenaiit for quiet enjoyment : but if an action of cove- 


nant be in ſuch cafe brought, this court will grant an injunction. 


Pei Cur. P. R. C. 211. | 
22. The brd of a manor brings cfectiments againſt his cuſtomary 


tenants, upon pretence f forfeiture - the tenants (or fome of them) 
bring a bill here, praying he may ſhow what breaches of the cuſtom 


he deſigns to inſiſt upon at the trial, upon th general ifluc in cjec- 


tione firme : he being in contempt, the court without entering into the 
merits ordered an injuntizn. P. R. C. 216. | 


- RE AF ALY ps OL WH 1 . 6 3... 
23. This proceſs is faid to have been Heretgſore very frequent? 


granted to tay ſuits upon the ſtatute of 2 Ed. C. cap. 13. Fr treble da- 
mages for nit ſetting out tithes; (becauſe as the book ſuppoſes,) it is 


in nature of a penalty; and the party {cnt to the cceleiiaitical court. 


P. R. C. 216. 

24. If a privileged perſon of this court is fued e/frvbere at law, he 
may ſtay the ſuit by injunction; for he ſhould be ſucd in the pet— 
ty-bag office, and not elſwhere. P. R. C. 216. 

25. The plaintiff went over the deſendant's ground unto his houſe 
to ſerve him with a ſubpe#na of this court, for which the defendant 
brought an action at law, quare domum & clauſum fregt and upon 
motion here, the action of treſpaſs was ſtayed by injunction, L. 


R. C. 217. 


(A. 2) Grantable, in what Caſes, 70 flap Execution 
| or to * lay Mat, &c. | 

ken by the defendant out of this court, for that he being / 0 

with a ſubpena did nit appear. Cary's Rep. 58. cites 1 L117, 274. 


I. A N injunction is granted fo diſcharge an execution by cligit ta- 


Hobby v. Kemp. 


2. The under-ſheriff of M. brought into this court the body of 
the plaintiff, by command of the Lord Keeper, in æveανẽE uV pon a 


writ of extent of 300 J. together with the faid writ, at he ſuit of 


J. S. and by order of the court he was taken from the ſheriff of M. 
and delivered upon execution to the warden of tte Fleet for the 320/. 


and becauſe the defendants ſhewed no good Caule to the contrary 


upon a day given them, therctore it was ordered, that upon recog- 
nizance by the plaintiff, and good furetics, to ſtand to the ger of 
the court, or elie to Held his body priioner to the H leet in c ution, 
and there to remain untill the defendant be tatished, he the plain- 
tiff ſhall have liberty to go at large; and that the defendant ſhall not 
ſue for any manner of execution by force oi the ſaid execution. 
Cary's Rep. 71. cites 3 Eliz, Rolle v. Lailels & al. 

x 3. An 


1 


* 


T1yjunfion; T 425. 


is; 2. An order was male 7 /tay the money in the ſheriff's hands, and 
des to be redelivered out ot the defendant's hands. Loth. 236. cites 
as 16 Jec. Lupton v. Harman. 
0 | 4. This proceſs is ſometimes gra anted to ſtay execution, Where j; dg - [ 426 ] 
v. ments are entered by aſſont ot parties for ſecurity of maney borrowed, 

P. R 240. 
n- 5. Marſh gr:unds were ſtayed from plowing. Toth. 179. cites Iajun ion 
e- Jill. 8 C: ir: Curtcen v. Havecn; WIG 
n. piowing or trading. Tr. 36 Car 2 2 Chan. Caſes 165. Eaſt - India Company v. Interlopers. 8 


, | 6. An injunction was granted againſt a Jointreſs, [ Lg by the 
1) | ſettlement ſhe was] fen,, it in tail after po, ſibility, &c. to ſtay waſt; 
and the court held, that ſhe being 2 jointreſs within the 11 H. 7. 


2 0121:t to be reftrained from aliening, and fo granted injunction againſt 
5 wilful waſt. Abr. Equ Calcs 221. pk 2. Hill. 1701. Cook v. 
| Winford. 

18 1 1 | 

— yy 3) Grantable, in what Caſes, 79 quiet Poſſeſſion. 

18 

t. 4 Acknowledged a //atute to B. for 1601. and B. agreed by 

indenture, that, if A. failed in payment, the 100 l. ſhould be 

1 levied in certain lands only. E. after default ſued execution of thyſe 

= certain lands, and aljo ef other lands; Sir N. Bacon granted an in- 
junction as to the other lands that A. thould quietly enjoy the ſame. 

le | Cary's Rep. 52. cites 1 El. Pulvertoſt v. pulvertoſt. 

7 2. The court being credibly informed, that the plaintiff was in M. 's truftes 

_ os ; peaceable poſſeſſion at the time of the bill ext hibited, and three years Le- Os 0e 

> fore, an injunction is awarded. Cary's Rep., 66. Cites 2 Eliz. fol. fiat „ J. 
173. Sapcote v. Newport. 5 and M. 
ally ſol it ts lr K. The ff, diftrb d In. Re in bis poſſeſſions It was mored for an e Gre 

” | Quiet ne pot! dann of W. K. put t! re 0 8 no Dill filed ; And wy its an * anction | for quicting 
poſſet hon 15 only or ant. it le & aubere the pluint J has been in p 55 8 three years (fore the bill ex bieit:d, 
upon title yet in intel mined, ar u herethie cauſe has been he: 1 ney 674 d upon the merits by the 
cont; therefore L rd Keeper denied the m tion. Vern. 156. Paic 533. the Lady wines s caſe. 
— S. P. and it muſt he «pon the ſmetitit, and nit rpon any title bh leave, | or at | or 5 de 

Þ termin-, of winch the court muſt bc fatis Ds b\ th. L. R. C. 244. The plaintif If n: ? alſo 

2 15 ve ſuch poſſeiſion (or rather ite continu yr} at ihe time Cf 1157 mos. Ons and the mn uncton 1 18 co be e 

. __ only for ſuch a „ Ions ſuch a title} as he then hath. P. R. C. 214. Curſ. 
Cauc. 450. | | 

f 23. The plaintiff ſheweth by his bill, chat the parſonage of 

* Thekelye was holden by force, whereby the plaintiff could not be 

f indu#ted ; whereupon a writ of de vi latca removenda was awarded - | 

« out of this court, and thereby the plaintiff put in poll cihion by the 

. ſheriff: neverthelcts the defendant cepeth the poltciiion of the par- 

2 ſonage hiufe ; and for that the plaintiff is bound to pay his firft-fruits 

3 to the queen's majeſty, therefore an injunction is brought againſt 

i him. Cary's Rep. 72. cites 3 Elia. fol. 262. Boult v. dir George 

y Blunt, & al. 

- 4. Ihe plaintiff made title to the lands by a leaſe parol made by 

t the defendant unto him, whereupon he did ſow the ground with 

. | corn, and the defendant entered upon him; theretore the plaintiff 


had 
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445+ S. P. 


had an injunction for the corn. Cary's Rep. 72. 3 Eliz. Harri- 
fon v. Chomeley, & al. 


5. An injunction was moved for to ſtop the ſale of Engliſb Bibles 


printed beyond ſca, and ſo to quiet the king's patentees in their poſ- 


ſeſſion, and in reſpect of the ſtate, which the chancery was urged 
to be a court of. But Lord Keeper ſaid, he did not apprehend thc 
chancery to be in the leaſt a court of ſtate; neither could he grant 
an injunction, but n where a man has a plain right to be quieted in 


it; and though the patent for law books had been adjudged good 


in the Houſe of Lords; yet that is not the ſame caſe with this, 
though near it. His Lordſhip directed a trial at law, and the King's 
patentees to be plaintifts, and detendai:ts to admit that they have fol 


12 Bibles; and when the trial is over, to come back again. Vern. 


120. Hill. 1682. Anon. | . | 

6. There being diſputes between ſeveral perſons to whom the 
profits of a fair belonged, and one of them having recovered in two 
ſeveral actions, though both the verdicts were ſet aſide as gai- 
unduly, and certified by the judges to be contrary to the direction; 
a bill was brought againſt the recoverer by twœ of the ſeveral other 
claimants to quiet them in their poſſeſſion; but to this the defend- 
ant (the recoveror) objected that the bill was not proper, the right 
not being ſettled by law, the verdicts given having been ſet aſide, Lord 
Keeper ſaid, he took ſuch a bill to be very proper, being a bill of 


peace, and in ſuch caſe, the court ought to interpoſe, and prevent 


multiplicity of ſuits. But in this caſe, the bill praying only ſpecial 
relief, viz. that they might be quieted in their poſſeſſion, and not 
having prayed relief or a perpetual injunction, he thought the bill 
not proper for a decrec, and directed the plaintiffs to amend in 
that particular, Vern, 266. Mich. 1684. New-Elme Hoſpital v. 
Andover. | 

7. A leaſe was made for jeven years the now defendant had ju 
ment in ejectment againſt the complainant by reaſon of the flatute of 


fraud: - for the leafe was only put into writing by one preſent, with- 


aut order of the parties; the complainant prayed relief here, and 
with affidavits produced ſome acquittances or receipts for the rent, 
which ſay, according to an agreement with the defendant. The court 
ſaid, there might be equity in the matter; for the receipts are evi- 
dence of an agreement, and this court will not interpret the ſta- 
tute of frauds fo rigorouſly as the courts of law; and however, 
it was hard to turn a tenant out, &c. and though the defendant had 
ſworn the agreement was to continue but for the life of the plain- 
tiff's huſband, now dead, and that the rent was to be paid in corn, 
which was cheap; yet the court ordered the injunction to ſtand, 


the cauſe to be ſpeeded, the plaintiff in the mean while to pay 


the rent, and repair according to the agreement. P. R. C. 


(A 4 ) Grantable, 


Jnjunftion. 


(A. 4) Grantable, in what Caſes in general. 
1. INIJUNO TION to debtors to a teſtator's eſtate not to pay 


any money to a pretended executor, till his title to the execu- 
torſhip is ſettled in the ſpiritual court. Chan. Caſes 75. Paſch. 18 
Car. 2. Smallpiece v. Anguiſh. ; 

2. Upon a motion in B. R. for an attachment againſt an at- 

torney, for getting one in a very vile manner turned out of poſ- 
ſeſſion, a rule was made that the attorney and all his accomplices 
attend, It was then moved, to have it part of the rule, that 
they ſhould not move for an injunction in Chancery in the mean 
time, becauſe that would hinder the further inquiry of this practice; 
but the court ſaid, tity could not do that; for that would be to 
ſend an injunction into chancery; but ſaid, when the court (of B. 
R.) has a hank over a man, and he comes to the court for a favour, they 
reſuſe to grant it him, unleſs he conſents not to go int9 Chancery; 
and if, after ſuch cqiſent, he goes thither, they will ſend an attach- 
ment againſt him for a contempt. And Holt Ch. J. ſaid, that 
ſurely Chancery will not grant an injunction in a criminal matter, 
under examination of B. R. but if they ſhould, this court would 
break it, and protect any that would proceed in contempt of it; and 
that he thought, that a copy of the afpidavits uon which the rule was 
made in B. R. and an cath of their being a true copy, ought to be 
ground ſufficient ta flay the Chancery from granting an injunction. 
6 Mod. 16. Mich. 2 Annz, B. R. Holderſtaſte v. Saunders. 
3. An injunction was granted again/t ringing a church bell at five 
clock in the morning, the pariſh having received a compenſation 
for the forbearance according to an agreement made at a publick 
veſtry, and articles exccuted by the parſon, church-wardens, over- 
ſeers, and other inhabitants, and the parties contracting with them. 
An injunction was firſt granted by Ld. C. Macclecheld to ſtay the 
ringing the bell till hearing, and afterwards by Lords Commiſſion- 
ers Raymond and Gilbert was made abſolute for the time contracted 
for. 2 Wms's Rep. 266. Hill. 1724. Dr. Martin and Lady Ho- 
ard v. Nutkin. 

4. Where by the anſwer it appears to be matter of account that 
is in queſtion, and the demand is very uncertain, the court will com- 
monly grant or continue an injunction. P. R. C. 201. 

5. Maney levied on a fi. fa. was in the ſecondary's hands : the com- 
Plainant prays an injunction till anſwer. The court granted it, 
and ſaid injunctions had been granted where the money was not ſe— 
cured, as here it was; and that this was the eaſieſt (with reſpect 
to the now defendant) that ever was granted, P. R. C. 206. 

6. Sometimes pending the ſuit, the court will order a party the 
poſſeſſion, or that the rents, not already paid, be ſlayed in the tenant*s 
Hands till hearing; and ſometimes it will order both. P. R. C. 
215, 216. | 

7. Other times, it will order a rece wer, who ſhall take the rents 
and profits, and pay them into court, or account for them when 
| the 
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Ttic the fet- 3. And the caſe of ARMSTRONG v. JACKSON was Cited, wi 


tied rule of 
the court, 
that on a 


Injunttion. 


the court ſhall require; and he to enter into ſuch recognizance as 


the court directs, to ſecure his doing ſo, P. R. C. 216. 


(A. 5). At what Time it may be granted. 


I. N injunction was to ſtay proceedings after © judoment ; 


the defendant, taking out execution notwithitandi::s, is in 


contempt. Toth. 178. cites Trin. 6 Car. bithop of Hereford v. 
Carpenter. | 

2. Where a cauſe abated by the death of the Lady Gerard, and 
the defendant was her executor, who being ſerved with a copy of a 
bill of revivor, and my Lord Keeper's letter, would not appear, 
being in privilege ; upon motion an injunction was granted, though 
the cauſe was not revived. Abr. Equ. Caſes 285. Trin. 1700, Duke 
of Hamilton v. the Earl of Macclesfield. 


before a demurrer determined, the plaintiff had ap injuncflon on mo- 
tion. Abr. Equ. Caſes, 285. | 


demurrer one cannot move for en in unction; ® becauſe till the demurrer be argued, it is not cer- 
tain that the cauſe is in court. Select Chan. Caſes in Ld. Kinz's time. Trin. 11 Geo. 1. Anon. 


8. P. till when no order ought to be made; ſo that it was even doubted, whether it could 


in ſuch caſe be granted for any ſpecial cauſe. P. R. C. 201. 


4. Where the Lord Warton had an injunction to quiet him in the 


poſſeſſion of the mines in queſtion, and upon hearing of the cauſe, 


an iſſue was directed to try, whether the mines in queſtion were 
within the plaintift's or detendant's manor ; the zſſue was tried at 
bar, and found for the plaintiff; then the plaintiff died, and a bill 
of revivor was brought, and betore the time for anſwering was out, 
or the cauſe revived, the plaintiffs moved for an injunction to ſtay 
the Lord Wharton's working the mines, having affidavits, that 


ſince the verdict againſt him, he had trebled the number of work- 


[ 429 ] 
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men, and between that and Candlemas would work out the mines ; 
and an injunction was granted, though the cauſe was not revived, 


Mich. 1792. Abr. Equ. Caſes, 285. Robinſon v. Ld. Wharton. 


(B) How, and on what Suggeſtions and Terms granted 
or obtained. | 


I. Eretefore, in caſe of obſtinate diſubedience in the breach 
of a decree, an injunction uſed to be granted ſub parna 2 
a ſum. And upon affidavit, or other ſufficient proof of perſiſting in 
contempt, fines were uſed to be pronounced, or jet by the Lord Chan- 
cellor in open court, and to be eſtreated down into the hamper by 


ſpecial order. P. R. C. 215. 


2. It is cmm ay by writ founded on an order of this court; but 


may be by word of muth, when the party to be inhibited is actually 
preſent in court. P. R. C. 197. 


granted, revived, dillulyed, or ſtand upon private petition, Ibid. cites Toth. 5 3. 


3. Injunctions 


 Injunffion, 429 


3. Injunctions for poſſeſſion, or for ſtay of ſuits after verdicts, Pu: no in- 


: „ ] : ö junction or 
are to be preſented to the Lord Chancellor together with the orders, het 


whereupon they go forth, that his lordſnip may take conſideration ſhall be pre- 
of them before they go. P. R. C. 197. cites Loth. 35. fo by hs 

: egen 17 52 
Hened without 'the proper band of the ſiaclert in the cauſe, or of his deputy ſubſcribed thereto, Ibid. 
cites Or. Ch. 56. 143. 


4. Where it is prayed to ſtay procceding, it is commonly upon Ait is ob- 
ſome matter ſuggeſted in the bill; as that the complainant is not able, tained 1p 


A . 7 . } - matter con- 
for ſome reaſons ſewn, to mate his defence in the other court, though f inthe 
he hath a good diſcharge here in equity ; or that the other party has a defendant's 


penalty on him, which he procceds for at law, and threatens to make e 3 or 
upon ſome 


7 | = 2 @ gh — # e B4 
the complainant pay; or that the ether court bas nat juriſdiction of matter of 
the cauſe, but is cogtizable here i that the other court refuſes record, or 
hin ſome righfil advantage, or does injuftice to him in the proceed- 5 g 
6 80 . * 1 * «4 * c Tn in 
ings, or has not poder to do him right. Et ſimilia. P. R. C. cart, 

98. | whereby it 
"» a appears 
there is ſome probability hot the party ought to be qiſcharged in equity, though perhaps, not 
elſewhere; Or where the defendant in contempt, or bas prayed a dedimus (to excuſe his con- 
tempt) and has not yet anſwered fil bill ; or where tre uctencant appears to be old, and hath 
flept long; or the creditor and dehtor have been dead long before the ſuit ; or where the defen- 
dant cannot be found to be ſer ved With a ſubpœna; i1 any of which cates, the court will ordina- 

ru grant an injunction. P. N. C. 1,5, Curt Catic. 4 t. 


5. If it be granted before anſwer, it is commonly till anſwer and Curſ. Canc. 
further order. P. R. C. 1959. | 755 * 

6. Where it is to de obtained by motion for matter in the an- 
ſwer, the counſel muſt put the caſe in writing to the court. But I 
think the practice is not ſo now. P. R. C. 222. 

7. Where there is a verdict at law, and the defendant exhibits 4: where 
his bill for reliet here; the m5ey d be depoſited here before an in- nes ee 
junction will be granted; encept in ſome cgſes where ſpecial matter pms” e 
of equity appears by the defendant's anſwer, or ſome former decree, 4% the 


or ſuch like, P. R. C. 202. complain - 
ant moved 
for an inſunction, the court, (though the defendant hid bail at law) would not grant it on other 
terms, than that the complainant ſhuul br imo into wo? te money recoueored at law; becauſe che cone 
Plainant was gomg beyond fra, P. K. C. 203. Curt, Canc. 443. 


8. No injunction for ſtay of ſuit of law, ſhall be granted, re- Curf. Canc. 
vived, diiſolved, or ſtayed upon a petition, nor any injunction of #** 
any other nature paſs by order upon petition, without notice, and a 
copy of the petition firſt had by, or given to, the ether jide, and the 
petition filed with the regiſter, and the order entered. P. R. C. 

203. 

9. Where the defendant, by his anſwer, fwears à certain ſum of [ 4.30 ] 
money due to him, the court often will not grant o continue an in- * 
junction, unleſs the plaintiff” bring the maney . into court, &e. yet |; weg 
time will be given to bring it in, as the greatneſs of the ſym, or the ;, 5 
diſtance of the party, requires, and procecdings ordered to itay in the the court 
mean while. P. K. C. 204. I 


t et 
bringing any money int) court, though there have been proceedings at law, P. R. C. 204. ches Toth. 
37+ Sy if tie be conſt; ed /u FR cient far a 1074s ref, Es. the court will do the fame. 15id. 


Curſ. Cauc. 444, 445+ T 


10. Al 


430 Jnjunttion, 


Fu where 10. An affidavit is not ordinarily to be made uſe of againſt an an- 


F. KC. 204. cites Toth. 37. 


by his an- 

Iwer, woe a ct in ſam de, the court upon affidavits of ſtrangers to the ſuit, continued the in- 
junstiom, without ordering the money to be brou h into court ; becauſe there anpeared reaſon ts 
4 * t waether were due, and the executor is not privy to the tranſactions of the teſtator. And 
fo it was ſaid it would have been, if by writing, or any other matter ſhewed the court, it might 
ſeem doubtful whether the money were unpaid. P. R. C. 204, 205. Curl. Cauc. 445. 


Curi. Canc. 11. Auminiſtrator of a ſailor orders A. to recetve money due to the 
* ſailor. He des, and pute it into a geliſmith's hands. A will ap- 
pears; of which and probate, the executor gives A. notice before the 
money was paid the adminiſtrator, & . He refuſes to pay the mo- 
ney to the executor; the executor ſues him at law. He brings his 
bill. The executor ſvvears notice as atorclatd. "The court ordered 
the money to be brought into court, or the injunction to be ditiolyed, 
R. C. 205, 206. | | | | 
Curf. Canc. 12. Fudgment at law en a bail bond. A bill here and injunction. 


17. S. F. The defendant ſwears 8 l. due for work done. The money, waa 


ordered to be brought into court, &c. though the coe inclined « 


have continued the injunction without that, ſceing there was a judg- 


ment at Jaw. But in regard it was ſo {mall a ſum, it was ordered 
to be brought in. P. R. C. 206. | 

I 3. If money be recauered at law, and the defendant brings his bill 
to be relieved nere, on condition to pay the m:ney and cofts recovered 
at law, into court here, ſubject to order on hearing, this court will 
commonly order an injunction, and will in the mean wiule {tay ex- 
ecution, and give ſome time for paying in the money; with this 
further, that the defendant here be at liberty ta affirm bis judgment if 
a writ of error be pending; or if there be none, the complainant ts 
give a releaſe of errors. P. R. C. 207, 208. e 

14. The defendant here had judgment at law, The complainant 
had brought a writ cf error, and then brings his bd, here, and has 
an injunction. The defendant being in no contempt, but having 
taken a dedimus, prays leave to affirm his judgment. It was grant- 
ed him; but he to proceed no further till further order. P. R. C. 
200. | | | 
15. Legatees ſue in the eccleſiaſtical court, that the executors might, 
(as the book ſuppoſes) prove the will, and pay their Iegacies, Ihe 
executirs exhibit a bill here te prove the will, it being of lands as well 
as perſonal eſtate, and to ſtay proceedings in the eccloſiaſtical court, 
and offered by their bill, (as the book ſuppoſes) te pay the legatees, 
/ there ſhould be a//ets, This court ordered an injunction, and 
that it ſhould continue, the executors giving fecurity here to perform 
the will, and ſpeeding the cauſe, P. R. C. 208. 

16. Exceptions alone are nat a ſufficient cauſe tor granting an in- 
junction, becauſe they are often put in for delay; ht there muſt 

be a report alſo of the anſwer*s inſufficiency ; per Cur, P. R. C. 208. 

Curf. Cance 17. An injunction % flay waſt muſt be had un a bill filed to that 
* purpoſe. P. R. C. 212. 
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(C) To what Court or Place, &c. Injunction lies. 


x, JNJUNCTIONS lie not for ſhreign juriſdiftions, nor ot x the 
king's dominions. Paſch. 17 Car. 2. 1 Chan, Caſes, 67. Love 

v. Ro 
2. A ſpecial certiarari was to remome a cauſe out of Landon, the 

plaintiff proves the ſurmiſes of his hill, the defendant beginning ſuit 

in the King's Bench for the ſame cauſe ; therefore ſtayed by injunc- 

tion. Cary's Rep. 118. cites 21 & 22 Eliz. Cliffe v. Turner, 
3. An injunction was granted to ſtay proceedings in the ſpiritual Ibid. cites 7 

court, Toth. 178. cites 30 Eliz. 1 Ae - 
4. An injunction was granted to eſtabliſh poſſeſſion, and to ſtay „. Hey, 

ſuits in the court of han 4 and an attachment awarded for ſerving 

an order of the court of wards, to ſtay ſuit here. Loth. 179. 

ites 33 Eliz. Smith v. Snotſbull. 

injuggtion to ſtay proccedings in the arches or admraity. 

oth. 179. cites 33 Ez. Aylett v. Aylctt. 

6. An injunction to ſtay judgment and execution in the exche- Ibid. cites 


quer. Toth. 178. cites Hill. 35 Eliz. Catwallell v. Wynn. 9 ar Tref- 


11 . 
well v. Gute 


7. The defendant ſues in the eccle/zaftical court for a portion due pon. 
to his wife, this court ordered an injunction to ſtay proceedings 
there, till he ſhall make a competent jointure. Toth. 179. cites 14 
Car. Tanfield v. Davenport. | 
8. Injunction to ſtay proceedings in the Stannaries. Toth. 182. 
cites 14 Car. 'Trinick v. Bordfield. | 

9. Suits in the court of chancery in the petty-bag by ſcire facias 
8 privilege, are not to be ſtayed by injunction, but by order. P. R. 

202. 


(D) Perpetual Injunctions. In what Caſes. 


fairly won by dice. Chan. Rep. 89. 10 Car. 1. Blackwell 

v. Redman. 

2. An iſſue was directed out of Chancery, to try *vhether à will P. R. G. 
& no will, and ford against the will, and then a perpetual injunction 2 va 
was awarded againſt the defendant not to prove the will (tnough it 4/4 
was of a perſonal eſtate only) in the prerogative court. Hill. 18 & and, | 
19 Car. 2. 1 Chan. Caſes, 80. Beverſham v. Springold. 5 = 
gainſt the truſtees to fell, the heir conteſts the wil!, the court after ro trials, will grant a per- 


1. A Perpetual injunction againſt one that ſued for money un- 


- petual iunction'; per Ld. C. Parker. Wras's Rep. 672. Mich, 1720. in cale of Leighton v. 


Leighton, 


3. A perpetual injunction was granted to „ay proceedings in the 


ecclefraflical court, and in the delegates for alimony, and the huſband 


not to diſturb the wife in her perton, or meddle with any goods the 
ſhall acquire during the ſeparation, or which ſhe fall uſe for her 
conveniency, Hill. 25 Car. 2. Fin. 73. Turner and Warwick v. 


Boteler. 


Von. 8. 11 4. Where 


4214 Injunction. 
cane. 4. Where a bill is taker pro canfeſſe, by reaſon of the defendant's 


al contempt in ſtanding out all procets; if the bill prays an injunction 
to quiet a poſſeſſion, or to ſtay the defendant's proceedings at law, 

the court will decree a perpetual one. P. R. C. 197. 
5. A perpetual injunction ought not to go againſt an heir at law 


to bind his inheritance ww:thout a trial at law, in caſe the matter be 


| doubtful, MS. Tab. cites 23 Jan. 1705. Wilſon v. Story. 
MS. Tab. 6. After five verdicis for the plaintiff at law againtt the defendant 


55 there, the plaintiff brought a bill for a perpetual injunction, but de- 


S. C. thougn med, unleſs there was fraud or truſt, or ſome accident fell out to 


5 kane give the court * a juriſdiction; per Ld. Wright. Trin. 1706. Ch. 
voluntary , . 
Prec. 261. E. of Bath v. Sherwin. 


CON Ver mce 
A perpetual in junction %u uit proſe ſion is only to be granted, where 


o * . 
agamtt an heir at law. 


there has been a long int wrupted P21ſ+{/ion. Sand in Cur. P. R. C. 615. hut it is fometimes granted 
wor a eerie where there have been f ve. its at laws P. R. C. 215 —[Curſ. Canc. 451. S. P. 
—A. fd xd; te B. bis brulur and the ſome vere many years enjoyed under the purchaſe, Upon A. “s 
death V. theſor of J. ſt up an a/d nt i [treated about 200 years fince, and get into pin, B. brought 
2) ej ment, and a verdict found fr W. upon pro jucing an old inquiſition nnding t! 2 ä 

tere was no deed produced creating the intail. Upon a bill by B. it was dec by LC 
th at no truſt, term, mortgage, or euſe ſhould be ſet up; but that @V. the defendent ſhould make 


title under the ent only; upon ſuch trial it was agun found for W. But tlie judge certifying 
azaliſt the verdict, a rd trial ſuſter ts wir di for I. wii had at the bar of the e be quer, and an 
aber after in le. R. in Le , the vor dE nuns for B. whereupon B. prayed a perpetual injunRion and 
coſts. Ld. C. Parker »>ſerved, that B. in this cafe had no re ſon to compl.un of the endleifnefs of 
trials in e ectmente, the two fitit having been found againſt him, but that the two trials at bar, by 


direction of the court, being for him, his lordſhip ſaid, he did not fee what the court had been 
doing it it ſhould not grant a perpetual iniin@tion ; and that the caſe in its nature is ſuch, as not to 


be intitled to any favour, in reſpect of the purchaſe, the long enjoyment and the endeavouring ty 
defeat it by ſuch an old intati. and that if there was not the clears? prof imaginnl!: of fuch an entail 
s poſſibly there was not) the jury was in the right not to find it. Wms's Rep. 571. Mich. 1720. 
Leighton v. Leighton ———\\'m3's Rep. 674. ſays, that this decree was attirmed in the houſe of 
lords with 30 J. coſts, Merch, 1720. Sel, Ch. Cates in Ld. K. 's time 13. reports it to be ſd, 
that ſince the caſe of SEN v. E. or BaTh, it has been taken, that aft three 011447; hav, A Per- 
petual in junction has been allowed. Paſch. 11 Geo. 1. in caſe of Dalton v. Dalton. 


*t432]. 1 
(E) The Force of an Injunction, and Extent and 
I. fect thereof, and what ſhall be ſaid a Breach. 


1. JN tr:{paſs, the verdid paſſed for the plaintiff to the damage , 
207. and the chancellor awarded an 774/992 to the plain- 
tiff, that he ſhould not proceed to judgment, by which the plaintiff 
was long delayed, and after the jujtices gave jnudoment, out thoy aug 
net give damages for vexation in the Chancery by this injunction z 

quod nota, Br. Damages, pl. 130. Cites 22 E. 4. 37. 
Jo not ob- 2. If an injunctian be granted agi A. that he ſhall not ſue T: 5. 
free in the and A. dies, his executor may ſue F. S. quod nota; for this exicnus 
ix rag but to the perſon only, and not to the heir or cxccutor, if it be 
mer, but not expreſſed, and yet it ſeems, that it is hard“ that it muſt be ex- 


S preſled; quod nota. Br. Conſcience, &c. pl. 1. cites 27 H. 8. 10. 
tie chan- : „ 5 
cchor, page 16. b. aſked ne of the counſel, by way of anſwer to what he was infiſting vpany 
* 7 * - . : x 8 1 * * * n — p 0 11 0 a 11 * . 15 
whether, if an in uncti on be made to a man, that te ſhall not tne J. S. and he dies, if 1 executot! 
Mall ſue him? And I do 1 ind any further notice taken of it by atty one. Orig. (Qus 


bit cftre ex pre e) but it es, that (poit) ſhould be (doit). 


CCU | | | 
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Injunttion. 

1 the King's Bench, againſt the plaintiff, nor that he procure the 
jury to be fworn in the iſſue, but only to record their appearance till 
t5-morrow, at which time further order ſhall be taken by the court, 


Cary's Rep. 53, 54. cites 1 Eliz. fol. 88. 


432 
upon oath 
thereof, 
proceſs of 
conrempr 
is to itſue 
againſt the 


contemnor, as in other caſes, till he yiel- obedience: nor is he to be heard in the principal caſe, 


till he has yielded obedience thereto. Curſ. Canc. 452. 


4. In a ſuit between two for a cloſe, an injunction was awarded 
for the plaintrff*s gritet enjoyment of the ſaid cloſe, with the appurte- 


5 nances, until, &c. Ihe defendant put his cattle into the cloſe, and 
. thereupon an attachment iſſued to anſwer the contempt. He faid 

that he put in his cattle for title of common. This was ruled to be no 
M breach of the injunction ; becauſe the common was not in queſtion in 
4 the bill, but only the title sof the cloſe, and therefore the defendant 
b. was diſcharged of the contempt ; and the words (wt the appurte- 


aces, include not the cemmin to be taken in the ſaid Cloſe, Lane 
ac. in the Exchequer. Bent's caſe.“ 

Defendafft obtained judgimcut in cjectinent againſt the now 
plaintiff, and had execution awarded, but the under ſheriff refuſed 


4331 


Wing to execute it. The under ſheriff was ordered to attend in B. R. 
wg and an attachment granted for non attendance. Afterwards the de- 
5 fendant in ejectment brings a bill in this court, and the plaintiff 
eel in ejectment praying a dedimns, an injunction was granted of courſe; 
K this injunction was al/owed to extend to the under ſnerit, who had 
3 refuſed to execute the writ, and was in co;:2empt to B. R. betore tae 
720. bill filed, for not executing the habere facias polictiionem on the 
le of judgment, and non-attendance upon ſuminons, and for which an 
2 attachment was utued againſt him. Mich. 108 1. Vern. 25. Emer- 
ton's caſe. | 
6. I heplaintift had judgment in ejectnient, but was hung up by Ibiq. Says 
injunction, fo that the term expired, Upon motion to enlarge the the fame 
ind term, Holt. Ch. J. ſaid, they could not alter records, and ſaid, he 1 
; had no mind to build a new cleck-houſe, 1 Salk. 257. Paſch. 12 3 Annz, 
W. 3. B. N Anon. 2 
2 of reaſon ; and faid, that it could not be Cone without conſent, and that = Sir Joux os „ 
lain- Wiiich was Cited, the hm was cniar ged, tut 1 C 0Y . 
oy 7. Execution was ſtayed by injunction, ti after the year, and it This was : 
Won being afterwards diele , the planitiff took out execution without Ji SOR 
tion; a hci. fa. and this was referred by the court for irregulacity. The 8 im Be 
7.8. paintiff inſiſted, that he was {topped by the act of the detendant, (xocation 
3 and that had the detendant uſpended it 0 long by writ of error he „ 
be n ght take out execution without a (Cl, fa. But the court faid, heb rms 
: 5 they could not take notice of a chancery injunddion; and the plaintiff the den- 
4 6 might have taken out a writ of execution, and continued it by vice- d 3 8 
. 10. comes non miſit breve. And a ſuperſedeas quia mprovide was a- 128 a 
bon varded to the execution. 1 Salk. 322. Mich. 3 Ann. B. R. Booth ogaintt the 
i (Qui v. Booth. : plaindifh 
court laid, that it had been n breach -f Such injun Fin to take out a writ of exeturion GK "_ 
3001 „„ have ſaved the trouble va a sc. fa. aides the year, by entermg the CONLLUaNce down 
yy i ] a vi-ecome wen mu breve, but that cannot be don2 now, 6 Mod. 283. 5. C.t 
ence | 
in "012 8. An 


433 


In unction 
fo 78 ion 


ts ben 
19 , ner s 


met The defenuant” 8 ſut 
de plaintitt delay 


Wi-rette 
matter is 
tr d at | 
law, this 
* }CEI * 
Curſ. Canc. 
428. 


Curf. Canc. 
CRED 


Lind \f, at 
the Cay, 20 
6, be 


ft wn, then 


uu GR n 
Noa k of 
due ſervice 
of the or- 

cer, and 
on motion, 


+ | OWE. 
Cie GET 


*. 10 be mace -hſolute. 
to be confirmed at 
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Injundtion. 


8. An injunction does not prevent an entry to intitle the party to 


recover the meſne profits at law; per Ld. Keeper. Mich. 1705. 
2 \ ern. 519. in caſe of Tilley v. Bridget. 
at Inv, making a leuſe, t king a dre, &c. and it may, as in other caſes, if 


1115 "ow, be diſſolved. . R. Koo 215. 


Curi. Canc. 451. 


9. Where an injunction is obtained with reſpect to a fit at leo, 


which is at iſſue, or wherein a declaration is + "OP it common- 


ly gives lade to go to trial, but Jays executions P. R. C. 201. 


NR. c. 203. 


O. If geo“ are taken, or money levied, or paid in execution, and 
in the ſheriff's hands, it will ſtay them there. P. R. C. 202. 

11. \Whcre money Was levied, and i the att5rne;'s hands, who 
ewould av; retained it for money's owing him by his client; yet 
the money being in ditpute, in this court. between the —— al 
law, the s ordered him to bring it in here. P. R. C. 222. 

12. An 1: njunction upon an attachment or dedimighy or LH 
dart's prayin ng n docs not extend to /tay preceedings in the Hiri- 
tral c: UTC 48 it does to {tay proceedings at law; fo that when pro- 
cecdings in the ſpiritual court are to be aye. „it is to be moved jþe- 
cially, Wrms's Rep. 301. Mich. 1715. Anon. Aud the reporter 
makes a guare, whether it be not the ſame with regard to pro- 


7 
Ibid. 


ceedings in the court of admralry. 


In what Caſes, 


or made ab ſolute. 


and How. 


I. 1 HERE there is an appearance ef equity with the com- 
plaina':t, or that hzs caje ſeems very hard, the court wil! 
not eaſily diſſolve the injunction. P. R. C. 209. 

2. Where an injunction is granted before anſwer, then if after 
anſwer com e in che council for the defendant allege, that the defen- 
dant has anſwered and denied the whele equity y of or plaintiff*s bill, 
(his contempts, if any, being cleared, and nis appearance entered,) 
and alſo produce a certificate from the ſix-clerk, that the anſwer has 
been filed 14 days at leaſt; the court will, on ſuch countel's mo- 
tion, order the injunction to ſtand diſſolved at a ſhort day, niſi 
cauſa, &c. or perhaps witho it ſuch certificate. P. R. C. 199. 


P. R. C. 199. If 11 term time, and a rolls-day, it 15 uſually moved 
the Rolls in th eveiiing after the riſing of the court at Weſtminſter. P. R. C- 


(F) Difſeheed, 


19 


order, ii muſt at leaſt be produced to the r 
But it the appearance be not entered, conte mpto cleared, anſwer filed 14 days, all equi ny 


19 


de- d; or, that exceptions to the anſwer are put in; or that the a ſwer is 


If thecounſel, who then moves it, daes not ſhew an affidavit of the ſervice of the 
-}ſter before the order be dran Rent P. R. C- 


ER P I 
reported infufficient; 


any o! theſe are good cauſes to be ſhewn z2gainRt ditfolving the injunction. P. K. C. 199. 


Mere an 
inju ction 
15 grarted 


by notion, it muſt be diſſolve: by motion. P. R. C. 203. 


3. If there be tw defe ants, the court will not ordinarily diſ- 
ſolve the injunction till both have anſwered, P. R. C. 200. 

4. An injunRion is never dillolved without mition on the 
adverſe part P. R. C. 200. 
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s. The defendant, after having leave for a dedimus to take his when the 
anſwer, is bound to take notice of an order for an injunction, though defendant 
he be not ſerved with the writ. P. R. C. 200. AYR 


Hedli muas to 
take his anſwer, plea, &c. in the country, the ord r ſorutimes Was, that the plaintiff "5 fix clerk, or un- 
der clerk, minht, wwithort motion, draw a docket, and jun ion of courſe, and ſubſcribe his name to the 
docket, and expreſs in the wrir, in uſual form, the cauſe of granting the infuncten; bo h warch, 
ſo prepared, were to be preſented to be ſigned; and if th, injunction iſſued forth in any other 
manner, it was void. P. R. C. 2cc But of late ſugh injunction is moved for, (as are all 
others) and is granted of courſe, dul coming in of the anl wer, and further order. P. KR. C. 200. 
— Cur. Canc. 442. 


6. Upon a plea or demurrers being allowed, the injunction, that Put in ſuch 
was granted till anſwer, will commonly be diffolved upon motion, cate, or 


upon com- 
P. N C 200, 11g in of 


: .4 3 - . s 
an anſwer, the court will nz! dittolve it al/o/utely on the firſt motion (though there be au athdavit 
of notice) but o:ly e, K. P. R. C. 200. — Curf. Canc. 443. 


there upon the face of the anſwer, there appearea a fl rong 2; where 
if, TP @vquity tor the complainant, the court continued the A. made a 


junction to ſtay trial iP. R. C. grant of 


: poſt fines 
to B. with covenant that he had power to grant, but B. was not to pay rent till peaceable poſ- 
ſeition ; B. brings an action at law, on the covenant of A.'s title or power to grant: A pravs to 
be releved. The matter being confeſſed by anſwer, to be as ſet forth by the complainant, the 
court continued the injunction to ſtay trial. P. R. C. 201. Curſ. Canc. 407. 


8. Where it is granted on the merits of the cauſe, or upon ſpe- 7.x 4.1:y 
cial cauſe in equity, it is commonly to aud til! hearing 22 the f Pre d- 
plartiff delay his ſuit. P. R. C. 202. :75 here 


for along 
time is good ciule for Uitfolving an injunction to Nay proceedings at law. P. R. C. 209. 
Curt, Canc. 444. 


9. The court would not continue an injunction upon a Bl 10 be [ 4.35 ] 


: SN es g 3 Re 7 1 1 2 N * 21 21 2 >1 
relieved againſt the penalty cf a bond proſecuted at law, except either Cf Cane. 


the money {wore by anſwer due thereon was brought into court, Or 444.— 

the plaintiff gave judgment at law, and a releaſe of errors. And Se, if 

it he had not been thought of ſuiEcient ability, the court would 500 
8 4 on the ca/e 

have ſuffered the plaintiff at law to have procceded there fo far as ye profe- 

the return of a fecond ſcire facias, to make the bail liable. P. cuted at 


v 2 law, and 
K. C. 203. the fen. 


dnt brings tis bill he, &c.. and the d-fcrnd. wt ber: hy anſwer /wears money due, the court will come 
monly ditfolve the injunction, except the complainant will give a judgment at law in debt for 
the money ſworn due, and a releaſe of errors. P. R. C. 207. 


10. A. was bound by obligation te B. for payment of 100 J. and Cvrf. Cancs 
Was indebted to him 100 J. more for rent. An action was brought 127 
at law on the bond, and judgment had on the bail-bond. The com- 
plainants pray to be rclieved againſt the bond, judgment, &c. and 
had an injunction, The defendant, by anſwer, ons the 100 l. on 
the bond ſatisfied; the court ordered the defendant at law ſhould 
give a relcale of errors, and the injunction to ſtand as to that, but 


to be diſiolved as to the rent. P. R. C. 206. 


11. The bill alleges, that the plaintiff is indebted to the defen- Curf. Cane. 


dant 50 J. and the defendant 50 J. to him ; that the defendant is a 447: 


priſoner in the Fleet, ſues at law, has an interlocutory judgnienty and 
will not pay or allow what he owes. The piayititt prays an ac- 
L13 count, 


435 Injundtion. 
count, &c. and has an injunction: the defendant, by his anfwer, 


ſays, he returned the money due to the plaintiff, to him at London 
in December laſt, The plaintiff produced the bond, by which it 


appeared the money was not pavable till April next. The court 


ordered, that upon the complainant's giving a final judgement at 
law, for 20l. the ſum demanded there, and a releaſe of errors in 
four days, the injunction ſtand. P. R. C. 207 | 
But if a 12. \nere an injunction is already granted, it will be continued an 
2h t * exceptions. And where exceptions came in but the night before 
upon ex- the motion, the court has refuſed to diſſolve the injunction, P. 
sept ans 1 R. 3 209. : 
Aa reaſena- | 
Fle times, or if the anſwer be reported ſufcient, &c. the inj unction % on motion, be ordered to be 
diſſolved, niſi cauſa, &c. P. R. C. 20g. Curſ. Canc. 449. : 


Cori. cane. 13. Where there were cr2/{5-bills, the court ſaid, if after the fir] 


bill is anſwered, the plaintiff in the firſt de nat anſwer the G 
in eight days, the injunction ſhould be diſſolved Gn petition." 
KC. 200, 0 

Curſ. Canc. 


6, 447- brought into court, or the injunction to be diſſolved; for by the 
award it is become res judicata. P. R. C. 209. 
IS. Meuding à bill never moves or touches an injunction. P. 
KC io. | 
Curſ. Canc. 16. If an injunction is diſſolved, yet if there be cauſe, it may 
= pe revived on motion. P. R. C. 210. | 
Curt. Cane. 17. The defendant's pica being allotued, he moved to diſſolve the 
4453.4 plaintiff's injunction, The court ſaid, when the plea is allowed, 


there is ordinarily an end of the injunction, but not always. The 
defendant had pleaded only what the plaintiff had confeſſed and ſet 
forth, viz. an award; and though the defendant and referrees have 
denied all practice, and ſworn that the plaintiff was heard, and the 
award was duly obtained; yet it was ſaid, practice and unfair pro- 
ceedings are often found in awards. The counſel for the defen- 
dants ſaid, the other fide ought to ſhew ſome- equity confeſſed or 
allowed in the anſwer. But was anfwered by the court, that though 
awards are fayourcd here, becauſe they tend to ſettle peace among 
parties, and although there be notice of this motion, yet an : 7junc- 
tion is not to be alſelutely diſſalved upon this allowance of the plea, but 
only niſi; becauſe there may be ſome equity ſhewn. to continue it. 
The court however, ordered the miney awarded to be brought inte 
| [ 436 ] court by the firſt ſeal, or the injunction to ſtand diſſolved without 
| further motion, and the plaintiff to enter up his judgment, 
(having at law a verdict,) and tax his coits, which were alſo to 
be brought in, but to ſtay execution, though the court feemed wil- 

ling to torbear entering judgment. P. R. C. 211, 212 
18. The court does not at the laſt ſeal after term ordinarily 

di:tolve injunctions. P. R. C. 217. 
19. It was ordered, that the injunction formerly granted againſt 
the defendant for ſtay of his action in the King's Bench be diſſolved, 
and the defendant to be at liberty to take judgment upon his action 
of debt of 500. provided, if the plaintiff do bring into court on 
| | londay 


14. The court ordered murey ſtbern due on an award to be 
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Monday next 223 /. then execution for the reft to be ſuſpended, until 


"= this court take other order. Cary's Rep. 67. cites 2 EIAà. iol. 

n 176. Stancbridge v. Hales. 

t. 20. Injunction to ſtay felling of timber was di, becauſe the 

Ne ſettlement was without impeachment of waſt, 15 Car. 2. 1 Chan. 

It Rep. 242. Minſhall v. Minſhall. 

u | 

() Of the Service of an Injunction. 

1 | | ; 

2 45 A injunction out of chancery, after three verdicts, to ſtay It muſt he 
the plaintiff. from having his judgment. This injunction Pare aces 

S was ſerved upon the plaintiff, His attorney or council not being +. him- 


ſerved may move for jud:tnent and have it. Patch. 10 Jac. B. R. elf, li, 
Bulſ. 182. Ellis v. Parke. a — 
; . 25 55 } [iſe 
Kc. or ſuch of them as con - 2 nd, or ai th- caſe navireguire. P. R. E. 197.— Pt J avis t withthe 
olicitor's /i or fe int is good ſervice. P. R. C. 197. —Curſ. Canc. 452. 


' 
2. This writ is ferved by being ſewn under feal and a copy of Curſ. Cance 
it delivered. F.C. 197. 452. S. P. 

: —Scrvice 
of an injunction without ſhewing the writ, but only delivering a copy, and denying to let the 
defendant compare the writ and copy, ſhall bind the. defendant to obedience, notwithſtanding 
P. there Was irregularity in the ¶ Jui git. Nich. 26 Car. 2. 2 Chan. Caſes 203. Woodward v. King. 


a | 5 — —— — 
- Inns [and Pan-keepers. ] 
ſet | | (A) Who may crect an Inn, 


2VC 
the [ 1. A Man may erect an inn with:xt any licence of the Finn, be- Erecting a 
ro- cauſe it is not ary franchiſe, but cnt; a trade, as an ale- n 
| N . - inn is 
en- houſe. For it is but a great ale-hoiſe, or any other trade. In lau ful for 
or WF the parliament of the 18 Ja. upon the patent of Sir Giles Mom- any one 
19h peſſon of inns, this was ſo reſolved by the lower houſe of parlia- That Weng 
__ d h VI N 1 PIE 8 and is Not ad 
ng ment, and then Mr. Noy argued it and ſaid, that an alehouſe is under com 
c- the correction of the leet, therefore the inn under the correc- nocumen- 
but tion of the eire, but there is not any record by which it may tum, unicſs 
o : i . * . . * . . . 1. DC * 
it. appear, that any claim was of it in eire. Therefole it is not a lee -14e 
iu franchiſe.] | | it is ie 
Gut hi ' 3 9 acc, or 
1 ® that by reaſon the 852 mer of inns in the ſame place, t 18 burthenſome, or that it ret 
ent, wen and others ot ill report, per Cur. Palm. 374. Trin. 21 Jace. B. R. Anon. And ſuch 
to | #(egations may be traverſed, and if it be found to be true, as fo the hatbouring ll perſons, or 
. 4% tothe inn-Keeper being of ill fame; though the inn ſh..1l be ſuppreffed as to his keeping 185 
| yet it being an inn another may Keep it. Huw't. 100. The reſolution of the judges conce: ning ums 
June 19, 22 Jac. at Serjeant's Inn in Fleet-street. 5 Se. 
z il No per ſon is to ©1427 an inn without a licence from the king. 1 Bulf. 109. per Crok* |. 
| 2 EH | © 437] 
init [ 2. Objection. In the time of Ring John, there is a record. Noy f.ud 
ved, Such a man dedit decem marcas h-{itare terram in Durhazn.] that Ee 
Aion ED Po a ſeen 4 
1 graut in the time of King John to a tenant in Durham, (where this Was) hett iterram, and 
on he underſtands that this was a lice: ce gueſt out bis land; vis. to leaſe it i r cls 4% ee { 
1% 75. ' » a ff. * 2 7. 8 5 + FLACCID \ 
day 7 ners. Palm. 368, Trin. 21 Jac, B. 2. 


L114 : [ 3. Anſwer, 


_— | Jnns and [Jnn-keepers,] 


[ 3. Anſwer. This word {ho/p:tare) there intends dividere ; for | 
at this day, this word hoſpitare in the north ſignifies dividere into 5 
parcels. |] | | | | 1 

[ 4. Objection, Inn-keeper is compellable to entertain flrangers, 
and to anjwer goods ftclen, &c.] / 


5. [ Aniwer. So it is of a carrier and ferryman, and yet it is 
not any franchiſe.] 
6. In eire there is an inn ſeiſed fer entertaining men, who abuſe 
thoſe in foreſts. Sir Edward Coke to the ſame intent. Among 
capitula itineris, there is an article about the beginning, de illis 
gut ceferunt dna ab his qui hoſpitati ſunt extrancss contra aſſiſam 
Factam, Which is for the abuſe of the inn. There is not any re- 
cord but cf late time, by which it may Ppear that the king ever 
gave any licences to inn-keepers, By which it appears, that there 
needs not any. For if there were any, they ought of neceſſity to 
be of record, Tr. 20 Ja. B. R. Sherwood of Bath was indict-ddlly 
for the inn there of 3 Tuns, and reverſed in write ] 


S o a» ty Mr Ad 


—— 


Curiam, and reſolved that he cannot be indicted for it. Hr. 21 h 
Ja. B. R. other indictment from Bath quaſhed, per Curiam, for r 

the cauſe aforeſaid. ] : | 
( 7. In the Aatute which is called articult 7 ſacramenta mini- 7 
frrorum regis itinere juſticiariorum. There is ſuch clauſe de mde \ 

præcipi tus quad nullum conducatur hoſpitium, (this word conducatur, 

is tranſlated by Raſtall, hired) ſed venientibus gratis concedatur. | - 
— [8. If a man has had an inn by præſcriptien, time whereof me- 7 
Fol. 85. mory, &c. he may enlarge it upon the ſame land which has * been x: 
—— always ufd with the inn, as he may enlarge the rooms upon the 
_ curtelage or yard, or may make new rooms upon them, or may f 
78. . 3. convert the antient ſtailes into rooms for men, and make the fables | \ 
ſays, it further upon the yard or curtelage, and 11.1} have the ſame privilege . 
hang in them as he had in the ancient inn. For otherwiſe it would be h 
been al. Inconvenient. For now the cuſtom is to make handſome and larger 4 
ways clear- rooms, and more lights than were anciently, otherwiſe he will not - 
If agreed, have any gueſts, and there is greater r;ſort now than anciently. te 
Mich. 16 Ja. B. R. Reſolved per totam Curiam, upon evidence 4 
at the bar in quo warranto againſt Harding for the Buſh in Farn- 75 
ham. ] | {© 
[. But a man who has an ancient inn by preſcription can not E 
enlarge the rooms upon any land adjoining, which was not ancient!y ho 
appertaining to the inn; tor if he ſo does, he ſhall not have the pri- "A 
vilege of an inn in it. Mich. 16 Ja. E. R. adjudged per totam Cu- A 
riam, upon evidence at the bar in a quo warranto, againſt Hard- 4 
ing for the Buſh in Farnham.] | B 


1438 (B) What Power the Inn-keeper has 79 retain. 2 


2 Roll. RK. I. ] F a man rides to an inn, where his horſe has eat, the P 
44% 50 hoſt may retain the herſe *till he be ſatisfied for the eat- F 
— „ - . ; 

8 ing. Trin. 15 Ja. B. R. between Robinſon and Waller, agreed th 


S 


per * 


Re i 


+3 
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per Curiam and counſel without queſtion, My Reports. Hill. = Mich. 


| ac. 
14 Ja. ) | 8. * 
inn- k eper may detain the perſon of his guet, who eats, till payment. Show. 269. rin 3 W. 
& M. per Eyres J. in caſe of Newton v. Trigg. Hat ſome queſtion was, if he mht recain 
ſaduli b dle and club as well as horſe. 3 Bull 239. Paſch. 15 Jac. B. R S. tv. Dr ingold. 


[ 2. If a man takes the he, of a ſtronger, and rides upon it TO ION. 
to an inn where his horſe has at, and after departs without paying 3) _ 
for the eating leaving the horſe there, and then the horſe cont:nues Haughton, 
there for half a year. The awner ſhall nat have his own horje. But 
the hoſt may ju ify the detaining of it till he be ſatisfied of all the 
cating. Becauſe he was compellable to receive him who cotnes as 
a gueſt to hin, and he could not take notice who was owner of 
the horſe, and it ne could, yec he could not retuſe him for this cauſe, 

Tr. 15 Ja. B. R. betveen Robinſon and Waller, upon a demurrer, 
per Montague, Croke and Doderidge. | | 
But Houghton ſceined e contra, for the miſchief which 8. C. cited. 
l ge to the true proprietors in ſuch caſes. Mich. 6 Ja. B. R. 5 674 5 
between Harloe agd Wood, admitted and agreed upon a demur- Hd. 
rer. But the plea over-ruled for inſuſficiency. My Reports. 14 Ja.] Mich. 6 

4. If I deliver my horſe to paſture, the inn-keeper may detain Jac. B. R. 


my horſe *till fatisfaction for the eating. Ir. 3 Ja. B. R. per 


Williams. ] | 
[ 5. If I put my horſe in an inn, though the horſe has eat his 8 Rep. 147. 
value, yet the inn-keeper can not ſell the horſe for tae eating. P. Where 


4 7 1 . hoſtier 
Ja. B. between Waldbroke and Gritfn, per Curiam. Contra takes in 1 
Tr. Ja. B. R. per Popham.] 5 eee 
| , | ; agreements 
he cannot after ſell the horſe, though he has eat twice az much as he is worth. But where he 
takes him in of cow fr, he may after reaſunabie appraiſement ſell mim when he has eat his value. 


Yelv. 66, 67. Trin. 3 Jac. B. R. The caſe of an hoſtler* 

[ 6. But by the cuſtom of London, the inn-keeper may ſell ſuch In action 

. . . : y 1 3 1 * » > 9 > * 11 - 
horſe, and it is a good cuſtom, P. 7 Ja. B. between Walbrooke on the cafe 
> ar 8 againſt an 

and Griffin per Curiam. ] 6 

d P 5 : hoſtlor for 
an horſe, the defendant pleadid a general cuſtam throughout the realm, that if one pu's a horſe 
to hwery do an hoſtler, and the her} remain, there % 2 S D Hit meat aπmuents to the yvaluy F the Hor ſe, 
thin the } ofilzr may call in to him four if bis „ hb: is und af profe the |: ſes and ve alin the m 1, 
and if th * think that th: meat amounts tn the le of the Lorje, or mv, the bjtler muy dit in th . 
hi; own; and pleaded that in fe. Sc. upon which the plaintiff d-murred in law ; and judgment 
for the plain iff becauſe there is no ſuch general cuſtom within the realm, but y in London and 
Excter. Mo. 356. Paich. 6 Jac. Watbroke v. Griffith. 


"ER; 
E EIU? & £6Sd 


2 Buif., 254. S. C. by name of War- 
brook v. Griffin, but ſays nothing of detatning tre horfe as his own, but is only of ſelling him. 
Though every iun- Keeper may detain a horſe til he is paid for his meat, yet he cannot 
ſell, for that is good oily 47 cuſtom of London, Note, it was fo ſaid. Vent. 71. Paſch. 22 Car. 2. B. R. 
Anon. | | 

The cuſtom of enden, to ſtop and fe!) horſes for their meat, is only that the ſame horſe may 
be ſold for his vun keting, and not for the Keeping of other horſes, tiough of the ſame owner. 
Bulf. 207. Moſſe v. Townſend. 


[ 7. But if a man takes my horſe and puts it in an inn in London, 
and there leave it *till he has cat his value, the inn-keeper cannot 
ſell this horſe by the cuitom of London for the miſchief, that then 
any man may take away the property of the horſe of another man, 
P. 7 Ja. B adjudged between Walbroke and Griffin. ] 

8. In treſpsjs for taking his horie in C. the defendant pleaded, [ 439 ] 
that he was an inn-keeper in St. M. and the plaiutiſf came to his 2 hy J 


houle and agreed with him to pay 2.5, a week for his ladging, and gg, that 


g 6 4. 
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when the 6 d. for a night and day fer his herſe, and that if the plaintiff paid 


A net the ſame and 10's. more, he fhould retain the horſe till paid, and 
torſe for ſhewed how long, &c. and for non-payment he detained the horſe till 


Ins horfe- the plaintiff took him at St. M. and ride to C. and he tos the horſe 


1 frem him, as he lawfully might. Chamberlain J. thought, the de- 


de bas the fendant the inn-keeper had no property in the horſe, and therefore 
horſe but could not re-take him. Ley Ch. J. thought he had a property by 
de agreement, and therefore the re-taking juſtifiable, and that, by | 


diffr: js, | ag | 
Fs. the non-payment, the defendant had both cuſtody, poſſeſſion and pro- 


erftreſs be perty, whereas before ſuch default, he had only the cuſtody. And ä 


— 1 Chamberlain J. admitted, that the juſtification would be good, had | 
freſh ſuit the defendant had a property in the horſe, which he thought 


and re-take he had not. But iſſue was atterwards taken upon the agreement. | | 


kim, _ 2 Roll. 438. Trin. 21 Jac. B. R. Roſſe v. Bramfteed. 


da: nt 2 2 #1 2 ſuit he cannot re- tale him, but take a new diſtreſs; and fo, if the horſe detained 

for the provender, de taken by the party or a ſtranger, the inn-Kkeeper ought to do the lie... 
Ibid.— Nel. Abr. 42. pl. 14. S. C. but miſprinted, the word (not) being omitted, pd. = 
faid of the freſh ſuit, and mentions it a: (per Curiam.) | 


co. 
9. A. had an horſe in an inn, but ordered the inn gecper to give 
him no more food; for he would not be reſponſible for it. Holt Ch. J. 


before whom this cauſe came at Guildhall, inclined at firſt, that this 
was a diſcharge, and that the horſe, (though it might be retained | | 
by the inn-keeper) is but in nature of a diſtreſs; and it being in the | { 
cuſtody of the inn-keeper in his inn, this is a pound covert, and the 
horfe ought to be found and maintained at the peril of the inn- 
keeper. But after mutata opinione, he directed, that fis was not 
a diſcharge; tor then any inn-keeper might be deceived, and it 
is the leflening of the ſecurity of an inn-keeper, who may detain, 
and by the cujtim of London ſell the karſe for his keeping. Skin. 
648. Trin. 8 W. 3. Gilbert v. Berkley. | 
10. By the cuſtom of the realm, if a man lies in an inn one 
night, the inn-keeper may detain his Hees till he is paid the ex- 
pences; but if he gives him credit for that time, and lets him go, he 
has waived the benefit of that cuſtom by his own conſent to the 
departure, and ſhall never afterwards dctain the horſe for that ex- 
pence, but muſt rely upon his other 2zreement, and though he may 
detain the horſe for one night's expences, Jet he cannot for the 
expences of ſeveral nights, but in the caſe of one night he cannot 
fell the horie and pay himſelt, for that would be a converlion, and 
he is not to be his own carver. 8 Mod. 172. Trin. 9 Geo, B. R. 
Jones v. Lhurloe. . 


. 8 


TT (* C) Taverns. 

Fol. 86. | 
— . IN the ftatute de piſtoribus & braciatoribus, which fee in 
* There :5 Maga Charta. 24. cap. 5. is contained as follows, af/i/a 
wats tf dini ſecundum aſſiſam domini regis obſervetur, ſcilicet, fextertium ad 
Roll, 12 4. Qi tabernarii illam aſſiſam exceſſerint, per majerem & ballives | 


oftia claudantur, & non permitiant vinum vendere, donec licentiam a 
daming rege obitmuerint. ] | | 
5 (D) Inn» 


e 


2 —— 


Inns [and Inn⸗keepers.] 


— 


(D) Inn- * ſusjet to what Regulation, or Pu- 


Nt ment. 


1. 1 1 Nac Ts that if any inn-fecper, Sc. permit any 
=_ perfon dwelling in ary city, town corporate, market 
town, village, or hamlet, where fuch tin, Sc. is, to remain tipling 
therein, other than ſuch as fhall be invited by any traveller, and ſhall 
accompany him only during his neceſſary abde there, and other than 
lavouring and handic: afijmen in cit es and tatons corporate, upon the 
uſual wor rang days for one your at dinner time, ts take their diet in an 
aehouſe : and ether Han lalourers and t wren, which for the fol- 
Irving of their work Dy the day, cr by the 25 ent, in any city, © Ec. ſhall, 
for the time of their continuing in work there, lodge, or vittual in any 
Tc other than for urge t occaſ;ons to be allt by two juſhices of 

y fuch inn-heeper, victualler, Se. ſhall for every offence for- 
fett ten 7500 ngs forathe uſe 5f the poor of the pariſh, the fame offonce 
being viewed by any mayor, va, ap, or juſtice of peace, within the ſe- 

wveral limits, or proved by the oaths of too W125, to be taken before 
any mayr, bailiff, or oth ber head © Acer, or juſtice of peace, 
329. S. E. and BP; Ilie ſtatutes for aleliouſes 
to Kdep an inn and an alehouſe; but to be tuppretled | ſo as | 
VeLLers, to which tue whole court agrecd. per Fenner J. 1 Buif. 10g. 


include al 


Anon. 


2 21 Fac. 1. cap. 21. /. 2. enacts that 1% mnhlder ſhall make 
þorſe- bread, but bakers ſhall mate it, and the affije ' ſpall be kept, an« the 
weight reaſynable. And the innho! Mors ſhall fell their horſe -bread, and 
their hay, oats, beans, peaſe, pr „and an '{ viftuals for man and 
beaſt for re zen. 70 le galt toit haut f. Ki 7 any thing for litter. 

S. 3. It jhais be law} ul f r ever; 165 pep 4 n any Vidagey 
being a tharough-fare, (and 1:9 155 o morket=town, where in any com- 
7.97 baker 1 25 2 Ming ) tg 31: 'ake horſe Dre Ace of due affye. 

9. 4. If the inn-keepers ſpall end againſt this aft, the juſtices of 
alfiſe . yer and ter miner, 5 rhe 7 peace, ſheriff in their tourns, and 
ft wards in their lets, ſhall have Nee, to inquire, hear and deter- 
mine the ſaid effences, and the innholde $67 the He Hence foall be 
fined, and for the ſecond offence impriſoned one month, and the third 
time he fhall ſtand upon the pillory ; and be offend after judgment of 
the pillory, he ſhall be ferej u. aged from keeping any inn. 

3. If an inn-kce per“ zakes down h 12 and Fre an VLaſterie, 
an action lies againſt him, if he denies to lodge a traveller for his 
money. But i "he taxes down his ſign, and gives over keeping an 
inn, then he is diſcharged from giving lodging. Godb. 340. in pl. 


440. Trin. 21 Jac. B. R. Anon. 


Ly 
Ueli 


ſtrangers. Palm. 


4. Inns are under the power of the juſtices of the peace in the 
places where they are ſituated. 3 Mod. 329. Mich. 2 W. & AM, 
B. R. in caſe of Newton v. Trigg, 


inn * * ſune evith an. Th Lu 


B. R. by name of Luto v. Bigg.— — an 


tutes which are made to prevent tipling, and which ippoint at vw bt price ale mould be 
becu acjudged to extend to inn Keepers. 


Per Cure 3 Mod. 329. ut ſup. 


44%, and therefore ſe; 


449 


Vid. Ac- 
tions (F) 


If an inn 
do ule the 
trad; of an 
alc Lon c, 
this {hail be 
within the 
ſtatute of 
alehouſes; 
per Yel- 
verton J. x 
Bull. 10g. 
Patch. g 
Jac. . 
10. 
S. C. cited 
per Eyres 
J. Show. 
269. in caſe 
of New- 
ton v. 
Trigg, 
3 Mod. 


il (excepting only boerhs in fairs) not 
to Keep an inn only for relief of tra- 


It ſtill 
remains a 
common 

inn though 
the ſign be 
gone, and is 
liable to 
374. Anon. 


Skin. 291. 
mn. 
C. Trin. 3 
W & M. 
eral ſta- 


ſe 1 
— d, Lac 


440 4 


Procl Wa- 


tion w.5 
made 1:1 


Inns [and Jnn-keepers.] 


5. Judge of afſiſe may ſet a price upon their goods. 3 Mod. 


329. Newton v. Trigg. 


court for the county of Middleſex for the rates and prices of hoſtlers. Raym. 162. Mich. 19 Car. 


2. B. R. 


[ 441 ] 
3 Mod. 329 
M. 2 W. & 


—— 


6. If inn-keepers ſet unregſonable rates, they are indictable for 
extortion. per Eyres J. Show. 269. Trin. 3 V. & XI. in caſe of 
Newton v. Trigg. 


M. B. R. S. C. and P.— Skin. 291. S. P. in S. C. Trin. 3 W. & XI. B. R. by name of Luton v. Bigg. 
—— P, Hawk. Pl. C. 225. cap. 78. ſ. 1. 


cep ion 15 
mentioned, 


5 1 t5 
ef , but 


thus ras 


not regards 


; for it 
| 5een 
azh 


U 

the angiice 
hag wen 

0 


7. Inn-keepers are bound to receive and entertain gueſts, and 
therefore may detain the goods of gueſts, till payment ; per tot. Cur. 
upon a demurrer, I Salk. 388. Mich. 3 Annz, B. R. York v. 
Grindſtone. | 1 


8. It ſeems to be agreed, that the keeper of an inn may by the 
common law, be indicted and fined, as being guilty of a comm. 
nuſance, if he uſual; harb5urs thieves, or ſuſfer frequent og" 4778-58 


his houſe, or ſet up a new inn in a place where there is no manner of 
need of one, to the hinderance of other ancient and well governed inns, 
or keep it in a place wholly unfit for ſuch a purpoſe in reſpect of it's 
ſituation. Hawk. Pl. C. 225. cap. 78. ſ. 1. 

9. 2 Ges. 2. cap. 25. ſ. 11. enacts, that uo licence ſpall be granted 
to keep a common inn, c. but at a general meeting of the juſtices acting 
in the diviſion where the perſon dwells, and that all hcences granted to 
the contrary ſball be v5;d. 

8. 12. Provided, that nothing in this act ſhall alter the method of 
granting licences fer keeping common inns, &c. in ary city or tes 


corporate. | 


(E) g Pleadings and Evidence. 


1. S. was indicted upon the ſlatutes of 13 R. 2. and * 4 H. 4. far 

* that the common price of oats, in B. S. and other places, between 
the x March 15 Fac. and the 1 March 17 Fac. was not above the 
rate of 20 d. a buſbel, and the defendant, exiſtens communis ftabularius, 


feld to divers ſubjeets of our lord the king, within his awelling houſe in 


H. 290 buſhels for 2 5. 8 d. the buſhel, contra formam flatut. Ic. Ex- 
ception was taken. 1. For wart of addition, but the court faid, that 
when he appears, and does not take exceptions, but pleads to iſſue, 
and it is found againſt him, he admits it, and has ſlipt the advan- 
tage. 2. That it was gusd commune pretium in mercatis, Ic. Tas 
nat ultra 20 d. the buſhel, which is uncertain, and the price ought to 
be thewn preciſel;; for he is to forfeit by the ſtatute of 4 H. 4. for 
eciry buſhel old above the common market price the quadruple va- 
lue. Sed non allocatur. 3. That it was gud commune pretium pro 
guilibet madig avenarum non fuit ultra, Sc. where it ſhould be pro 
r9di3, or pro aliguo medio, and not pro quolibet modio; fed non al- 
Iccatur. 4. ccauſe it was 9 F. S. exiftens communis ſtavularius 


fold, Sc. whicn infers, that he was a common hoſtler at the time 
of the indictment, and not at the offence done, and that it ought 


to 


FT YES” , ² Ä On ar 7 & * 


Innuendo. 1 441 


to be certain and not by tendbacnt Sed non allocatur. 5. That Attorney 
it was, that he ſold within his manſion houſe, and does not ſay within eee 
his inn. Sed non allocatur. For it thall be intended all one. the con- 
6. Becauſe it was, that he fold diverſis ſubditis domini regis and does clufion of 
not ſay hs{pitibus, nor to be expended fir provender, it being otherwiſe * 
no offence within this ſtatute [of 4 H. 4.] ſed non allocatur. 7. Be- ing contra 
cauſe it is nat ſhewn when he bought or fold them, which might be formam 
many years before, and judgment was given for the King. Cro. — 
J. 609. Hill. 18 Jac. B. R. Johnſon's caſe, Als. the King v. good ad- 


Johnſon. mitting 
the ex cep- 


tions before; and alſo that if diverſe i! adiftne nts are upon two ſtatutes, aud one of them more be- 
neticial to the king than the other, that ſtatute ſhall be taken which is moſt to the King's advan- 
tage. But as to theſe matters the court ſaid nothing. comb. 194. in the caſe of the 
RING v. Roytirs, which was of an indictment, in which ſeveral extortions were laid together, 
and for which reaton the Judgment given againtt the detendant there was ſtayed. Paſch. 4 W. & 
M. B. R. Holt Ch. J. ſaid, that this caſe of fon Oos ſeemed * not to be law. — The two acts 
upon which the above indictment was founded are repealed, by 21 Jac. 1. 21. ſ. z. as to horſe- 
d, at ng penalties mentioned in thoſe and other acts, and other penalties inflicted, for which ſee 


| *[ 442] 
2. If inns are an annsyance and inconvenient for the inhabitants, 
the ſame ought to appear particu/arly, otherwiſe it is a thing lawful 
to erect an inn. And for want of the words ad nocumentum, the 
indictment was quaſhed. Godb. 345. pl. 440. Trin. 21 Jac. B. R. 
Anon. 

3. If it be alleged that the innkeeper harbours thieves, or is of ill 
Jame, the defendant may traverſe the ſame. Hutt. 100. June 19. 
22 Jac. at Sergeant's inn in Flect-ſtreet. The reſolutions of the 
Jaeger 

In trover and converſion, dental to deliver is no converſion, nor 
with of a converſion, unleſs the plaintiff te nder in particular what 
the horſe has eat out, and the jury is to judge if ſufficient, Per Ld. 
North. 2 Show. 101. Anon. 


- Co 


| __ A - 
(A) Innuendo. 1 5 55 
(% 
NNUEND O cannot ſupply the incertainty of that which , Sk. 513. 
| IS uncertain 4 itſelf; had not the inauendo been put in, per S. C.—" * 
Holt CH: Fs Cumb. 400. Mich. 9 WW. 3. B. N. the King v. 5 —_. 
Creep. 3 5 


e 
T1 00 TT on For a bare and nbd un erg, Siemfies nothing, unleſs the _ 
ſelves import the ſame, or that there be fone certain fact to which it Mar de e app! lied: or from 
whence it may be inferre d, that __ man meat the thing, without the help of an innuendo, Per 
Holl. 12 Mod. 141, Mich. 5 W. 3. S. C. by name of the King v. Gricbe. z Mo, 35. the 
King v. Rotwell. 


Innuendo cannot reduce ts 4 particular, that which before would 
bear a more large conſtruction, Per Holt. Cumb. 400. the King 
v. Greep. | 
3. In every innuendo, there muſt be ſomething oh cedent to induce It ought to 
it, ſomething whereby it m. i be applied, that the nian meant fo as ve 


* F * 
tha oy 
2 11 


442 ©. Fnrolment, 


withthe the innuendo would have him, Per Holt Cumb. 460. the King v. 


matter . . 
precedent. Greep. — cites Hob. 6. Miles v. Jacob. 4 Rep. 17. 4 
Cro. E. 307. Crouch v. Givers.— 10 Mod 197 Arg. 198. per Pal ker Ch. J. = 


! — | "i id . 
3 Jul. 227- 4. Innuendo may /erve fer an explanation, where there is precedent 
matter, but never tor a new charge; it may appiy what 1s already 
expretied, but cannot add or enlarge the importance of it. 2 Salk. 


513. Mich. g W. 3. B. R. the King v. Greep, 


| * A. | 
[ 443 ] * Yarolmentf, 
® Inrot- | 
de (A) Inrolment of Deeds, &o. and Hz, 
entering X 
1 1. 34 E35 H. 8. cap. 22. 7 NA ＋ 8, that ail recoveries, d 
xecorcs of | THYClicls and relea es to be take 222 A. 
ene of the Enmukuged before the mayors, recorders or other heag, officers, as well of 
cans & os The city of Londen, as of any ether city, borough, or tetun corporate, 


record at having power to receive the ſam? according to the cuſloms of the ſaid 

Weſtmin- cities, Sc. ſhall be of like force, as they were before the mating of the 

. 74 H. 8. cap. 28. 

the quar- 4 | 

ter leſions of the peace. 2 L. P. R. 67,———} Pargain and ſale {H) ———Recognizance (D) 

1 2. If a deed be enrolled according to the ſtatute 27 H. 8. cap. 10. 

e e it muſt be in parchment for the ſtrength and continuance thereof, 
and not in paper, and ſo it was retolved in parliament by the judges, 


implied 
. "2x * 1 . * 
when the in anno 23 Eliz. Co. Lit. 35. b. 36. a. 
inrolment | 
15 in any of the King's courts of record at Weſtminſter, (vz.) that the inro!ment ſhall be in parch- 


ment, and that ſo it was adjndoed, as Mr. Plowgen cited it, bet. re the lords in parliament, anno 
23 Ekz. in the great Caſe between HEREPERT AND VERNON, which Lord Coke ſays; he heard and 


Fi * 


Obere — S. P. 2 * . R. 0. 
3. No deed, &c. can be inrolled, unleſs duly and lawfully ac4nows 


ledged. Co. Litt. 225. b. 
4. An indenture of bargain and ſale was inrolled in Chancery, 


2 LP. R. 

Iaroiment, exemplified under ſeal, and at the end was a memorandum, viz. 
4 ("MY that the plca was inrolled, but no time mentioned when the fare 
the 2zth was done, but plaintiff offered to prove by circumſtances, that it 
year of was inrolled within the tix months; upon which great debatcs aroſc 
ico be but a clerk being ſent by the court ot B. R. to the inrolment office 


was not to know their ulage and Cuitom, as to 7/erting the time of the mnrol- 
N uſed to ia- ment, he certified the court upon his oath, that they informed him, 
; 2 #1: that * before the 16 Eliz, at which time the inrolment office was 
F a9 mer; £ " I; 44A + 3 5 7 , / , i } 1 7 (> } 

of dees exec ted, they did not uſe to inſert the time, but they uſe to do other- 
upon back wiſe now. 2 Roll. R. 119, 120. Mich. 17 Jac. B. R. Worſelcy v. 


ot them, Filiſker, 
as it is NOW | EE 
uſed to be done. Cites Mich. 23 Car. 1. B. R. But adds, that now it is conſtantly uſed, and to good 


purpoſe, in reſpect of th more eaſy and readier proof of the inrulment upon 4ty 0ccatio 1; tor cre- 
dit ie given to that inden ſement wihout any /urtit:r prorf, as being made by a knowa OfHic-r, and in- 
truſted for that pur poſe. 


6. The 


„ EE 


— — 


Inrolment. 444 


8. The court made a rule, that all deeds ſhould be acknowledged on 
N the plea ſide in this court, and not on the crown fide; and that the 
acknowledgment ſhould be i open court. 1 Salk. 389. Mich. II 


W. 3. B. R. Lady Anderſon's caſe, 


6. Baron and feme came to acknowledge a deed by them both in — ac- 
Kn OW. 


lered 7 ? ly for one of t 
court, and the court ordered an acknowledgement only for one of them 1 ns be 


to be entered, viz. the huſband. 6 Mod. 263. Mich. 3 Annæ, B. R. ur 
Anon. | ; band and 
wite ſhall, 


by the common law, be inrolled only for the huſhand, and not for the wife, by reaſon of the cover- 


ture. And though it be inrolled for both, it bindeth her not; but otherwiſe by cuſtom, and none 


hit! power to examine afeme covert without write 2 laſt. 673. 


) For ſafe Cuſtody. 4441 


1. A deed of fosffment was denied to be inrolled till after livery 


made. Br. Faits enroll, pl. I. cites 44 E. 3. 7. 
fre was an inrolment at common law, it makes an eſtoppel, 
and the party, in cle of a bond inrolied, cannot plead non ef? fattum ; 
per Holt Ch. J. Comb. 248. Paſch. 6 W. & M. B. R. in cafe of 
Smart v. Williams. „ 
3. Note, It is uſual (in London eſpecially) to have a bargain and 
ſale tor ſafe cuſtody, and aljs a leaſe and releaſe, Sc. Comb. 250. at 
the end of the caſe of Smart v. Williams. | 
4. In caſe of an inrolment for ſafe cuſtody, the deed may be ſaid Er. Fait: 
to be recorded; but where a bargain and ſale is inrolled purſuant py * 
to the ſtatute, the inrolment is a record, fo that a copy of it may be E. . 
read in evidence; per Mafter of Rolls. Note, afterwards upon a But 
re-hearing, an itfuc at law was directed, whether ſuch deed of uſes Be, 
= . g it feems 
was executed, and upon the trial, a copy of the deed was allowed to that in Lan- 
be read as evidence on the trial, Mich. 1704. 2 Vern. 471. 4, the 


ny | 85 5 
Combes v. Spencer. Ibid. 591, Combes v. Dowell. S. C. 3 
8 | rolled 15 
matter of record, by reaſon of their cuitom anciently uſed. Br. Faits enrol, pl. 5. — Though 
the inrolment of a bargain and fate by indenture be of record, yet the dead 2; nat of record; for a- 


gainſt a deed inrolled, àa man may p/-.:f fancy, although none can plead x fudbum; per Mane 


wood C. B. 2 Le. 65. in Sir William Pelham's caſe. 


(C) Inrolment. Neceſſary, in what Caſes. — 
| (J).—Prę- 
x; T HE Ving may have chatten and chofes in action, which do — 

not touch franktenement without deed inrolled, but not * ns : 
franktenement, nor things which touch tranktenement, Br. Faits — 


| 5 E. 3. 7. 


2. Nor can the king be inf:ofed by deed or otherwiſe, unleſs it be Br. Faits 
enrol. pl. 


by deed inrolled: for he ſhall not have livery, but it ſhall paſs by eee 


the livery of the deed of record. Br. Faits earol ꝓl. 12. Cites 7 «K-47. 
F. 1% bid. 
? pl. 16. 
| cites 29 MH. 3, 


3. It 


444 | Inrolment. 


3. It is the acknowledgement before a judge of a recognizance, 
which gives it the force of a record, though the inrolment be necef- 
fary tor the teſtification 'and perpetuating "of it. Hob. 196. Hall v. 
Wainckiteld. 

4. A deed ſhall be inrolled, though it concerns 1 in Scotland 
Ireland. Loth. 116. cites 7 Car. chat it was then ſo ordered by the 
„ 
5. Statute merchant and ſtaple are effectual againſt executors, though 

not inrolled. But againtt p:rchafors of the conuſor's land, they are 
not of force, unleſs inrolled within three months. Went. of Exe- 
Cutor, 15 
If led de 6. A. in c zſade ration of bloc coverrtants to ſtand ſeiſed t the 
. ſe of B. his = and the heirs of his body, and in default of ſuch 
IS hs. 5 | then to the uſe of Fo S. in conſederation of 1007. — B. died 
then the without illue. The deed was not inrolled; Uuzre if che ulcs can 
deed m. uſt ariſe partly by covenant to ſtand . a partly by bargain and 
ese 5 ſale, or whether it muſt ariſe : wr2ly one way, or wholly he other, and 
will not not by fractions? Bridgman Ch. J. ſaid, in this caſe, that th; 
paſs dy the a nixt conſider ation, and there needed no inrolment. Scc Earth, 144 


c 
ded. 2 Trin. 2 W. & M. B. R. Garnith v. Wentworth. 


7 land He 


con: 61 yed in con ſider ation of money pai 4. and alſo in CON! ider tic 11.57 wy f lere ard afFection to 2 
ite, child, or relation, there it is n acceſT:ry to inrol the deed, but the la nds will pats, though 
tlie : ed be nat inrolled ; for in the 9 mer Cate, is a mere decd of hargai CO ſale, winch p:tieth 
nothing without mrolment ; but in the latter cate, the land will paſs by Wa of uſc.. 2 L. P. 
R. 6g. | 


[445] (D) 7 Zen. And where the Want thereof, or Af 


tahes therein will be aided. 


. Tur ß ff purchaſe fed / lands of the defendant anno 2 Eliz. 
and had a recegnizance then acknowledged unto him fer 
perfarming covenants of the Walken and ſale, and put ene in truft t9 
get both the indenture and COUNtzGnce inrlicd, and paid “ im fer the 
ſame; and now being evicted out of the potletlion of the lands 
came to take out a ici. fa. upon the recognizance, but finds it not 
inrelled; and therefore delired the lame might now be inroiled. It 
is ordered that a jubpœna be awarded againft the detendant, to ſhew 
cauſe why it ſhould ot; and Mr. 50]! citor, who 15 preſent at the 
motion, is to give notice to ſoiue of his clients who have purchaſed 
(as he alleged) parce] of tne lands, to ſhew caufe why it mall not 
be inrolled. Cary's Rep. 136, 139. cites 22 Eliz. Sidenham v. 
* | 
4 Le. 8. pl. + Cinuſee of a recopr. :izance, acknow ledged before a maſter in 
eee ery, med bejore the inrolment. It was the opinion of all the 
5. . © juſtices of C. B. That the recognizance may be inrolled at the reque/? 
of the executors. 4 Le. 184. pl. 283. Mich. 30 Eliz. C. B. Halton's 


calc. 


— — 


3. An inrolment of a deed remains £00d, notliblianding omiſ- 


ſions by the negligence of the clerk in writing or examining, where 
the onions are lui matters and words of ſurpluſage, and not in that 


which 


Vert 
iT ft. 
vet. 
in tl 
100 

6, 
vi F 


Y 


Inr olment. 


Which is of any ſubſtanc 
other OY ak 
129 No 9 5 r Þ rancis FE netei: eld's caſe. 

Wy th "et ment of a ded the clerk 22 the date, 


th2 inrolment void ; per Lord Keeper Egerto 
miſprifion of the clerk, who having the 
the date, writing o: + month ſor another. Mo. 076 
in Canc. Gerard v. the Dean of Rochelter and Sands, 


1 25 — — 2 . 


(E) The Intent, PRICE 3 and 2 
at Common Lai „„ OT for late Cuſtody only, XC. 


* „ . 1 — % 
Ea roneors inrolment is not void, but avoid 
(4 | ] willed wed t be nrmled Ay | 
A f O 10 3} aACKINOW — 1FEL LO be 1 $i TI « } 
71921782 F 1 ad | 1 EN I x7 ; awed * fo! | 2 N 1 17 1 44 
i 12 Le 01 Iro ment Wy Iand 5 r 11e 11 1al [1 llave 6 * 41 da 
1 5 . * . 5 2 bf FL 5 : > * g 1 ET . = : ' 4 
quzrela, to avoid his ſtatute merchar.t, Br. Faits 
. 188 
CITES 21 1. 3: 43. 
* - EE - „ 3 Fat a2 15 0 Cs FPS PEPE 
Bro 1 ma ki 464 4 4 > ke Les 4 it 15 120 = udged W tiethe 
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" 
1 


— * . 8 ; - ? 1 J L ' . 4 4 * 7 9 
2. _ © n on al > S014 2 deed in 0 led V0) COUNT! An 14 N. 102 951 vc nn it; 
4 * — = dt 
bud he 
Cites I'2 


. ” 
4 9 ! 


ry / => FS Wy — n 5 a Re 
not G y 3 122 Ii Ald CLLL cl, * 2. Der Thirn. and Han! IX. 
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e in the deed; as where the deed was (for 
the word (good) was omitted.in the inrolment. 
and dated 
it 48 month preceding the date of the deed; this does not make 
on; for it is clearly the 
deed before him mittook 


6. Hill. 45 Eliz. 
Het of an Inrolment 5 
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4. Durefs may be pleaded againſt a deed inrolled. Br. Faits en- 
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5. Feine covert or infant makes a deed, and at f age or diſce- 
verture imrols it, yet the / may af:erwards wel the de d; becauſe 
it ſtands with the decd; per Brian; but Keble contrary clearly, 
he after Leide or fine a man may ſav, that the parties ga not Ding 
in the land at the time, &c. and this was the ON inch or the Court, 
quod noa. Br. Faits enrol. pl. 17. cites 10 H. 7. 5. 
6. A deed inrolled in London is as ſtrong as a line. 


vi Fin NCS 3. 


Jenth; R. 


Faits enrol. pl. 2. cites 12 H. 4. 12. 


Voi. XIV, 
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rol, pl 
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H Ur. 


——, Fines, pl. 110. Cites 31 11. 8. 


And 
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Tnrolment. 


7. Ard if it be by conuſance by baron and foms, there the feme 
ſhall be examined, and feire fa, thall iflue there if it be ex-cutory, 
the ſame law in J/:nche/tcr of deeds inrolled, and fo in divers other 
vills. Denſh. R. of Fines 3. | 

8. 34 C35 H. 8. 22. makes recoveries and deeds inralled, Sc. 
in corporate towns by feme coverts to be of the fume force as they were 
before 32 H. 8. | | | 

9. Inc inrolment of a deed doth :t make it to be à record, but it 
thereby becomes @ deed recorded, and it ſhall operate by virtue of 
the ſtatute of inrolments ; for there is a difference between matter 
of record, and a thing recorded to be kept in memory; for a r-cord 
is the entry in parchment of judicial matters contreverted in court of 
record, and whereof the court takes notice: bit an 1rolnent of a deed 


446 


is @ private act of the parties concerned, of which tie court takes 
no cognizance at the ir of tne doing it although the court give 
way to it. 2 L. P. R. 59. cites Mich. 22 Car. 1. B. R. 
IC. The inrolment of a deed, if it be achnimwwiedged 4 1 
is a ſufficient prof of the deed of itſelf upon 8 trial; for every deed 
before it is inrolled is to be acknowledged to be the deed of tne par- 
ty before a maiter of the court of chancery, (if inro!led in chancery) 
or before a judge of the court where it is inrolled; and this is the 
officer's warrant for the inrolling of it. 2 L. P. R. 69. — Hp x 
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(F) Of Deeds, allowed in what Cafes extraordinary. 1 


| | * = . - - . Ol 
:. A Delivered a deed of B. to J. S. who fore it in ſport with- af 
on- . . 
eee = * out malice and by misfortune and chance ; both A. who de- Be 
livered the deed and J. S. who tore it were impriſoned, and the the 
deed was inrolled immediately. Br. Faits, pl. 88. citcs 3 E. 3. at 
| - | E D 
() Pleadings. 
I. D EE inrilled ought to be ſhewn, and not the inrolment, 
| and therefore if the deed be loſt all is loſt. Br. Mon- 
ſtrans, pl. 137. cites 19 H. 6. 6. 
2. After feoffrment by deed inrolted, he may ſay nothing Palſcd. | 
Br. Faits enrol. pl. 17. cites 16 H. 7. 5. 
Yay. 97. 3. Averment of prims deliberatum ought not to be received againſt , 
og v. a aced inrolled; for by the ſame reaſon it might be averred nun- 8 
nes : | £ 5 
e. con. quam deliberatum, and ſo upon the matter non eſt factum. 3 Le. yy 
tra, and the 176. Mich. 29 Eliz. C. B. Holland v. Bonis als. Bains, > ae 
court were : 8 : 
of opinion that a frarge oll not be eſtanpi by the inrolment, but the parties ſhall be hound by it; 2 
for though the * inrolmeut is reputed to be of the record, yet it is nat record created by any zudi- the | 
cial at; for it is not like to a »cwronmzance, and in all recogntcances nul tiet record is the plea. The | v. P 
ſealing and delivery is the force ot ſuch deeds, as deeds of Lang ein ond tale, &c. and not tlie inro!. | | 
ment ; but in cates of recognizances there they take their force and effteot by inrolment and t'e | Nos 3 
conuſance only, and not by the delivery, and therefore the time of d:livery m well enough ve 3 time 
denied which is but matter of fact, but the conuſance before the judge is matter of record, a4 by : Mo, 
that the debt 15 created. But bonds, and indentures, and deeds, take their force by the delivery, F 
lo there is a perfect act before the conuſance is taken, aud before any inrolment, and judgment | 5 4+ 
| ö & C 


Was given acco dingy, 


*[447] | x | 4. Againſt 


Inſtant, 447 


4. Againſt a decd inrolled a man may plead :nfancy, though none 
can plead nen gt factiin; per Manwood Ch. B. 2 Le. 65. Paſch, 
31 Eliz. in Sir William Pelham's caſe, 
5. The plaintiff was allowed to plcad the exemplification of a deed 
inrolled without ſhewing it. Toth. 153. cites 1590. Fiſher v. 
Hawkes and Smith, 
6. "ho acinouledgement (of a term for years, or a bond) is evi- 
; dence of as high a nature as a recognizance to make it an eſtoppel, 
and to prevent the pleading non eſt fu um, though the bare inrol- 


, ment is not evidence; per Holt Ch. J. Comb. 248. in caſe of 
p Smart v. Williams. 

: [See more of Inrolmerte relating to bargain and ſale at title Bar⸗ 
4 gain and Sale; and as to other matters fee the ſeveral proper 


titles, as Decłtce, &c. 


0 8 


f | : | See Poor. 

x (A) Jnſolvent, . — 
| Ers5.— Secu. 

c dee 
1. ILL of late the chancery would not put out an inſolvent * 


truſtee; for that he was intruſted by the donor; per Eyres 
J. Comb. 185. Mich. 3 W. & M. B. R. in caſe of Hill v. Mills. 
5 2. An inſolvent perſon made executor cannot be put out by the Carth. 457. 
ordinary; for he is intruſted by the teſtator. Comb. 185. in caſe mY v. 
- : A 1: aynes.— 
of Hill V. Mills, But Chan- 
cery graimed an ixjunctian againſt him not to intermeddle with the aſſets any further than to ſatisfy 
1C the legacy given to himſelf ; for in equity he is but a ?ru/Ze for tb other degatees finfants) and where 
a truſtee is infolvent, the court of chancery will compel Lim to give fecurity before he ſhall enter 
pon the truſt. Carth. 458. Mich. 10 W. 3. B. R. 


5 T4 
d. (A) Mat it is and in what Caſes allowazle, 


ſt | I. FNSTANS eſt unum indivifibile in tempore, quod non oft tem- Co. tr; 
238 pus, nec pars temporis, ad quod tamen partes temporis copulan= 185. b. 
*. ur. Pl. C. 110. b. Mich, 2 M. I. at the end of the caſe of Ful- 

| merſtone v. Steward. | 

t: AM 2, Every inſtant has the end of the one time and the beginning of Co. Litty 
wi- the other. F. C. 258. b. Mich. 4 & 5 Eliz. in caſe of Dame Hales 183. b. 
rhe | v. Petite. | | | 

Ha 23. Tus informations upon a penal law were exhibited at the ſame 

e dime, and for the fame thing; adjudged that he ſhall anſwer neither. 

Sad | Mo. 864. Mich. 14 Tac. Pye v. Cook. | 


4+ Se, co replevins by to perſons at one time for one taking 5 48 1 
the defendant ſhall anſwer neither. Mo, $64. Pye v. Cook. l 7 
5 M m 2 5. In 


neut 


inſt 


Inſta nt. 


6. In ſome caſes the law allows a 7; 191 as in remitters, fees hold 
diſcending and occupancy in inſtanti. But in the acts of the party 
there muſt be ſuccefive motion, Cart. 67. Paſch. 18 Car. 2. C. B. 
in caſe of Geary v. Bearcrott, 
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4. Due mcontinenti fiant ineſis videntur. To. Litt. 272. 
5. Ihe ſame 0 being pat: "1 and parſon lies; the heir and 
t the exccutor {hall preſent ; for all is dot an inſtant, the 
ai ſcent to heir, and the falling of the auridance to the executor; and | . 
where 2 titles concur in an inſtant the eldeſt right ſhall be prefe 1 — | 
red; as in caſe Of joi: itenants; it one deviſes His Part, the title of | - 
th: devitce, and the ſurvivor happen in an inſtant, the title of the | * 
ſurvivor being the elder ſnall be 17 etcrred. 3 Lov, 47. Mich. 33 [ 12 
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Intendment. 


ent of Law. Mat it is, and the Force 
theres}. 


1, YNTENDMENT of law is the 
gence of the law; and regularly all zudzes eught to aajudge 
eccording to the common intendment of Ns Co. Litt. 78. b, 

. By intendment of law) every parſon, or rector of a church is 
oy ed to be refs. lent on his benctice, unleſs the contrary be proved. 
Co. Et 7% b.- 4 | 

3. One Part « Ha manor by common intendment, ſhall nt be «f 
another nature than the reſt. Co. Litt. 78. b. 
5 5 J ( 1 17 110 1+ 27 Ped) 7 75 -{] 225 57 4 S; be 1/740 
1 11 Dre! Iment [4 Wit e Ai UE ſt; 2 Ce 3 C 71 U 
b. Lit 2 78. . 


5. The law preſwtes that « every ene co, his beſt advantage 
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(A) Intendme 


2 un nderſtanding or intelli- 
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A if tenzut 
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and therefore credits the party, in whatſoever is to his over preſu- n Precpe 
* EI 140 
. ** % 5 Ci : 
dice, Fin. Law, 10. Wiss. 335 | = 55 
ch ne i <1/tain 10 3 So and told; i, {ena O, the writ ſhould abate, and demandant ſhould u 30 
11 C)- 4 Ant! er antuer TO it t! Gugli Ti [ N Een fal : ec. 1c by t © plea he ha | 5 „Li | eau 
is blood to perpetual bondage, whack. the law pretumes he would not have done, had it not been 
t! ie. 2 . 0, ts, 1n M 1; zei False. 
6 J. F 4 gy $9 1 7 3 +413 _—_— 3” The , 17 3 1 Ion: 77 ES 
0 f,, 1 ud ſe Habe (1d DIV 77 FM , WIL Nd 21 (t 7119 G17 
3 2 j ee * SEG ww { - 1 
6« ! Wai [CA intenait, Go: F; + & 8A 70. it), — e. 50. 111 Chan- 
e CL 1 0 1 
CCILOTF Ol Oxford: 8 Cale, 
— 314 1 12 ef 44 4 25 * 7 5 . 7 2 4 
FE. 222 feinpe; 771. Hadi 45, * C1 £21k * 44444 Co. Hit . 78. b. 
C) | ”* > * - OS, ! * # k, "#3*?} ] * 5 wu +4 
Us 1 here Are 41% inaxims requcui 1 10 3s [1 4% — 5 fernpet 
Pr 01 ni tiir Pr vo ſontontia,— Ju Uauicia in uria regs reddit pro UVeritate 
* . y * Y * , - Fx. . 
. 7 1 HT 14 > 4 4 & > 4 4 Y s it af 4 * / ODT [ ) 4 Tia 4 he | 2 77 4 
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dee, 'S 20N recap ZT que/lio, And In. ANY Others. 
B) Allhable vhat Caſe And at may be See Gr 
2 A 46 c IC C IN ** — -C GS. <4 I O 1 DC 72 
. 1 s . ( | . I — 
: . | 
III Tel CC . i U 1}. 
(16 ent 
D ＋ : * 7 pl. * * 
* * * 1 5 2 — ” — 
. © intent ſhall not be conſtrued in fr. hs; contrary (Ny pl. 12. 
f * „ » ** | > *} 1 * 1 ' 1 4 " 
in felony ; per Rede Ch. J. Br. Irelpals, pl. 213, cites inthe notes, 
2 I [ * of 2. * - a 
6972 ( \ 
f. 2 UU ſes (B. a. 2)- i where a man Frere at vutts J. N. it is not fel 1 Per 
Red Ch # 131 Tretpts, pl. 213. Cites 21 U. — Where a Hier (11; 227 7 I & 
* lt 79 A? iis Fer N Tf Eli. In Is I's Tre F * iſs, pp . 21 J- < des 21 tl. 7. 27. > 111 T DE 185 
17 lame or ban a mn, tri lien; for there the intent is not to be conſtrusd. Per Rede Ch. J. 
Br. Treipeſs, pl. 213. cites 21 H. 7. 27. 


1 27 ury Hall not be inte nded, unleſs it he expreſsiy found by the 
jury. Arg. Bridgm. 112, Mich. 14 JC. Cites 10 Rep. 59. Chan- 


Cell WI 4 (Oxford? 8 Cale. 


3. Covin {hall not be intended or preſumed in law, unleſs it be ex- 


Mm 3 


prefly 


Intent. | 


7 averred. Arg. Bridgm. 112. —Cites the caſe of Tyrer v. 
ittleton. 
4. A man ſhall t 40% his goods by intendment. See Utlawry (A) 
pl. 2. a 5 : 5 
5. When one word may hade à double intendment, one according 
to the law, and another againſt the law, that intendment ſhall be 5 | 
taten WHICH is according to the law, and this by a reaſonable in- : 


tendment. 3 Bulf. 306. Mich. x Car. B. R. Telv. 50. Game 


* 28 —— 
en 
7. ERA Xo 2 


v. Harvey. 0 
— 5 — 88 . » — q 
[450] 
450 Inten i 
See Devife. nt t. 1 1 
—Extit- J 
ke. (A) In What Caſes the Con/?rufon ſhall be directed 
. 2— f ; — 
Grant (H. | by = . 
13)/G. a. 2) | e 
Merger. - : 1 1 
one in- I. HE words of dec ſhall be conſtrued according to the in- | 
Ere conxey- tent of the parties, and not otherwite, Pl. C. 160. b. I 
8 Paſch. 3 M. 1. Throgmorton v. Tracy. A 5 
In caſe of a 2. The intent ſhall be deſtroyed where it does ot agree with the $ it 
1. {aw. Pl. C. 162. b. Thiogmorton v. Tracy. 1 


Cites Bennet v. French. It ought to be declared by words certain and conſonant to the law. r 
8 bi 


Rep. £5. (d.) Corbet's caſe. ; t. 
| 3. In every agreement the intent is the chief thing that is to be i 
confidered, and if by the act of God or other means not ariſing 5 
from the party himſelf, the agreement cannit be performed according ei 
to the words, yet the party ſhall perform it cy- pres the intent as he 7 
may. Arg. PI. C. 200. Trin. 7 Eliz. in cafe of Chapman v. Dalton. C 
When bY 4. In all matters the intent cught to be regarded. Arg. Pl. C. 292. dc 
8 in caſe of Chapman v. Dalton. | | 
tion it may confift with the rule and reaſon of the law. «5 Rep. <5. a. b. Knight's cafe. cites P 
69 A. 52. 29 E. 3. 39. D. 350. 5 Aſſ. 6. 7 All. 1. 15 Aſſ. 11. | ga 
5. Uſes and deviſes are conſtrued according to the intent of the th 
parties. Arg. 1 Rep. 101. (g.) Paſch. 21 Eliz. in Schclly's caſe. 8 
6. Act ſubſequent ſhall declare the intention of a general act pre- = 
cedent. 9 Rep. 11. Mich. 25 & 26 Eliz. in Dowman's caſe. | Pe 
7. A fine to cenuſee if a flatute by the conuſor to the uſe of a by 


ſtranger it is not an extinguiſhment of the execution, for it is ſaved 
by the 27 H. 8. 10 of utes which faves all elder rights, &c. which 
the teoftces then had or after may have. D. 349. pl. 15. 

8. Grant of the bailiwick of a manor for years to leſſce for years 
of the manor ſhall not be conſtrued a ſurrender of the leaſe ; becauſe 


it was not the intent of the parties. Cro. J. 176, Trin. 5 Jac. B. 1. 

R. Gibſon v. Searle. „„ | -- 
7 Rep. 47- 9. Intention will nat controul the operation of law. Per Hale Ch. . tril 
1 1 See Vent. 379. Trin. 26 Car. 2. B. R. in caſe of Pibus v. Mitford. = þ wat 
caſe, cites the caſe of Abraham v. Trigg.——Litt. Rep. 237. cites S. C-——Cro. E. 478. Abraham 07-3 
v. Tig. Mo. 424. S. C. — Godb. 127. pl. 147. Green v. Harris. — An intent | 3 


Tainſt law s void. Hutt. 86. in caſc of Heax v. AL LRV. Cites the caſe of Abraham v. Twigs. 


(B) Intent 


C 


cy 


Intent. 


(B) Intent. Made appear. How. 


1. N E, to whom the decd is made, has election given him by the 

law to uſe it in the ſame ſenſe, and to the fame purpoſe to 
which he ſays that it was made. Arg. Pl. C. 156. b. 7-{ch. 3 M. 
I. in caſe of Throgmorton v. Tracy. | 

2. AA ſubſequent ſhall declare the intention of a general act pre- 
cedent. 9 Rep. 11, Mich. 25 & 26 Eliz. in Dowman's caſe. 

3. Common .uſug2 and reputation frequently governs the matter, [ 451 1 
and dirc.ts the intention of the parties; as upon ſale of a barrel of 
beer the barrel is not fold, but upon the ſale of a hogſhead of wine 
it is otherwiſe. Savil. 124. Mich. 32 & 33 Eliz. in caſe of Mar- 
THEW als. BISHOP v. HARCOURT. Hard. 3 Arg. Trin. 
1655. in Scacc, in caſe of Erily v. Ld. Faulkland and Dod- 
I1NYZ LON, | | 


(C) Intention /avorred in Equity. Sec Gift. 


i. TFH E intention of a man is nt akvays to be purſe. ad in equity» 

as if a man /ettles a term in truſt for one and his heirs, yet 
it ſhall go to the executor ; per lord North. Paſch. 1683. Vern. 
164. in cale of D. of Norfolk v. Howard. 

2. On a treaty of marriage the man and woman having each of 
them copyholds of inheritance, they mutually ſurrender the ſame to 
the uſe of them two ant the ſurviver, and the man dies before mar- 
riage. On his death which was about 39 years ſince, the woman 
entered and enjoyed the copyhold ever fince; it was inſiſted to be 
a truſt for the huſband and his heirs till the marriage; and Jeffries 
C. decrecd a re- ſurrender, and an account of the profits from the 
death of the man. Hill, 1686. Vern. 432. Hammond v. Hicks. 

3. All deeds are but in nature of contracts and the intent of the 
party reduced into writing, and the intention is to be %% re- 
garded, In an act of parliament the intention appearing in the pre- 
amble ſhall controul the letter of the law; and from the regard that 
the law itſelf gives to the intention of the party, it is, that where 
there is fine by render there ſhall be u dowwer, and fo a rent or re- 
cognizance ſhall not be extinguiſhed by levying a fine to the party, 
Per Maſter of the Rolls. Paſch. 2688. Vern. 58. in cafe of Baden 
v. E. of Pembroke, | 


(D) Puniſbed. In what Caſes an Intent without any See india. 
| * * Mme 4 580 
Act done or compleated, ſhall be punithed. a 


1. I F one delivers money to diſribute among the jurors for his ſer- Jenk. 101. 


vant it is maintenance, though he who received it did not dif- pl. 98. S. P. 


tribute it, Br. Maintenance, pl. 52. cites 31 H. 6. . of = 'S p 
. y* . oy 


that this matter being found upon iſſue joined, the plaintiff had judgment, and it was athri- 
ed in error. And Jenkins ſays, the“ defendant's eye was evil.—* D. gs. b. pl. 38. and pl. 
JF ces 30 All. that an it ro maintain, though is does not maintain in ff? . punhable. 


Mm 4 2. Upon 
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Jenk. 87. 2. Upon the ſtatute prchibitin ig the Dipping Wael, Sc. to tran Pork 
1 to any place ever jea be Hes Calais, and giving the mayor of the 
b. P. Nich. ſtaple an action, &c. t! e Chief _ tad to the Jury, t taat if the 
2 * 35 SO wcol (then Th diſpute) Kere Habe 0 be bo fentt ints 7 e“ Sg, an d not 
8 ais, yet de facto they / ail be ferfel ed, theugh they were net 
Cats T eat ried: cut of tne haven, and tnat the favs ing Wem Was lawtul ; and 


a 1 Ciected (e ure 18 10 Cre Oi tue intent at tiie une ot t. 1 ſhip- 
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* 1 ! : 
5 matter is punithable and to be pu- 
4 * 2 n 5 1 p 1 8 ; tap . 
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6. The common law does rot reſtrain any man from going bee 
yore fea ; unleſs retruined by the king's writ of ne exeat regiumy Of 
w_ * 


9 by 


— 


Inter alia; 452 


by the king” 8 proclamation. The writ of ne exeat regnum mentions, 
that the far ty prohibited intend; to prejudice the kinsdom. Theſe 
wrics and eee Are ne celiary tor fuch reſtraint : 5 for the 
COl 11 11110 lav vv al He WS 110 the intent to be iſſuable. Jen. 88. pl. 70. T 
8 3 R 82 his is ts 
+4 . . 

FO H. Cents reputaiur pro facts. | be under- 
ſto q where any act is dove or word ſpoken, or an endeavour uſed to commit treaſon, althougli 
elivet doth not oow; but imagiiiation in treaſon without act or word is not puniſhable nor 
ever Mas. ſenk. <8. pl. 

hre pero were arrapned for mil rifion of treaſon in cov ee and cgiaing ir- dil are 


2 ⏑ι⏑ =, VAR e; alla 50 evidence tlie y det th; > d 1? led mcd 4 iſe mital ww tht the 
fr ver und corwuyiyod ft oe) 745 and utrerca it there, und hey y were tound gu Ity 2nd pardoned, 


D. 206. Marg. pt. 20. but it is mifpriutcd and ſhould be 21. cites Paſch. 4 Car. . the 
K 16g 3 Plum, l NI aln, A N Gre ha 11. 

See mire as to Intent or Intention a Devite, G rant, Jverment, 

and th ſcveral otner proper heads. 


Inter alia. (453 | 


0 
* 
7 A 757 1 
(A) Pleddings. 


1. TENT of EXEM} tion from the c5!lefiron of tenths was 8. C. C. cited 
et } N : . 40 * de 11 2 26s 
D dd C "4 Dy the abbot, GU 4 alta nee ec BYE ay VIZ. 5 ter- 1 that he 
$3.10 Paſchæ inter alia ee To quod aunts , &C. renearſms v42ht to 
the words of the patent and tne 705 . o laden, et quod Viio, et By pre- 
JR; 3 FR 2 ciſsly, the 
liitellecto Diac Cito, CT 13 i OC *Cliu | pr 4d ICS 3 &c. (aud aid NA JETS Ke” VE, pa EG 
1 , i ; r. rain 
matrcr of PER 6 * 25 oP <0 rain} 7 hin ) and a judginent quod 146M ed tluit he 
avuas 2 co⁰νναννẽMfaeν,j ay eq Exact 9 ee regen exoneretur, Mouid be 
diſcharged; 
a : or that he 
2% % T Hat MALLEY TE JUUTMENT WAS TO HS 2 4a ye, CC c, Pre ice, recovered'; 
and does not ſhew any account or P Yroceſs againſt him to account, otherwiſe 
1-1 I it is no 
and becauſe he D! ended by rchearſal ly (059 by tile words quod CO- : 
P ” : 4 4% ; BE 4. -y 340 , a * = f ＋ 
tur, &c, 01 QUO Pate 12 IS and C1 N37 7 of it U) 73 Ie %% fact, Mune 
7277 lea 1 r by HMIGUSEV 771 7. act by t. rctore, D.Er JUG liciu: il, the plea was if i P. 'S2 
1 f gind red dc? 
dilallor ed, and the 4) but Char Ted of tic CO HECLON, DIO hac * Ice: 3 7 . 0 * 7 
( 


iS. 2 * 4 5 \ 4 / - , / 17 . . / 5 . ” g o 
&C. prætextu, &c. and 2 [DE has preAuea 4 1. 1¹⁴⁰ 77.2 2 , NA Me Not ed 
; — 
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for patent nor record /hall be ficaded by rehearjal, but ty matter in ,, 4 

at; and he ought to have e tard, that the king by his letters patents rd co 
X . 4 1 * * 7 7 24 . * * 

granted to him, &c. and thut proce is was made againſt him to ac 5 i 


i 


c and that upon this his pate nt was allow ec, XC. and then con- it may 
clude, prout patet in ſuch record, &c. Br. 1 1cadings, pl. I10. Cites | 
d anon 
21 E - 0 * 
, 4. += ; tne recorts, 


51 * 
| LL eat t 


Gi i yet not be a record — bid. 351 cites S. C. where A. made a le 7 for ye i'5ly * 
4 nture to H. and therd in HA., couin.micd :) wy iy 11/77 it, ut WO F aſts, 27 |. lein, at a P:ace o'r the 
Ia id, and that im « / tre Ventor any Ga [ 266 of, : [Þ;u'id- $8 ariear aid © pi , thun nit demuing 4, tg 
þ- fe fhavid 7 utterly wid, and / t mir Lia t,. A he rent was not paid at the time. A. 
WI Font ma! ein 8 INV © try, n 4 41 le fe 0: tlic (14 1 Tit S 06 KS B. Drou't Dt 111 Ao! ot tretpatrs 
againſt C. who pled the fad leaſe to B. And that further, an the ud ind: ture of. lde ads t . ie. 
15 chi ds that if tb 1am Se. Lt ary, ', St. tel Ld, Sc. d. rt renter 3: and 
ſh-wed hehe „iets War. Se. "Firs was held ep ws Ig, H 155 1112 only 57 Way of recitals 
and 15 no Pre. fe ifirmition. that B. had covenanted that the: it iſc ſhould be void, but only Nat 
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Hill. 2 Ma. r. Brown: ing v. Beton. F.,: ir 15: i- T4; bad ben inrolled de verbs in vo dum, thea 
it had been ſufficient to have plendec as here ; for by = inrolment it would have ap; YVeared to 
the juſtices judicially, and thin the ſaying that it is contarned in the indentutre is a putting of them 
ia remembrance of a thing apparent to them in the record. But as it is h ere, it 15 not good. 


Idid. 243. b. per Bromley ]. 


— 2 Sci. fa, to execute a fine / 200 acres of land; Sulyard faid, 
S. P. by * pending ths cire factas 7, B. had brought a formedn of 109 


Holt Ch. J. of the acres "of land inter 4 a, and had recover th ond had execution, 
Comb. 253. and prayed that the writ ſhould abate of this parcel; and * no plea, 


-- 1-5 becauſe he pleaded inter alla; for a recovery ſhall be pleaded certain 


S. C. cited #9 every intent, and the ſaid words (inter alia) are not certain to any 
by Mon- intent; for it gught to be faid, that he brauahe formean of | 200 


22 . 

Fand td acres, a YecgUVe red, and had execution, of wh ich theſe loo acres which 
| that every are nn in demand are parcel, Br. Pleadings, 115. cites 22 
recovery is E. 4. 8. C 

intire and | 
therefore to ſay, tat inter alia he recovered, &c. is not good, but muſt plead certainly, Bi: 
where an ac? of pi ii rmert i > Oy 114 53 dera? „anche, 65 the 23 Mi, 6.) one to reſt Ai 
thing, another t. reſtra a0tl zer, &c. fo that thoſe ** anches (thou 15 C ata) ned in Gas 


make ſeveral acts of parliament, and concern ſeveral matters, in ſuch c. iſe, where of or anch 0 D 
concerns the Party, it 15 ſutfic: en it for din to recite that ONLY, and theft incor wills in: iu fuits 
15 good pleading. For the recital of tliis branch o: y, is a recital of an S and ſeveral act of 
parliament. But otherwiſe it is oy. a recovery; becauſe all contai ed in the record 1s only one 
recovery, and therefore the whole ought to be Tecited, and fo a diverſity. PL C. 58. a. b. Mich. 
4 E. 6. in cafe of Dive v. Manni gh am. S. P. as to pleading an act of parliament. 2 Sid, 
86. Per Glyn Ch. J. Tria. 1858. + Orig. is (169) and 10 it is in all the editions, and 


therefore miſptinted. 


[ 454 ] 3. And by * him, in treſpaſs the defe adam ſaid, that the Place i 15 

FPer Brian. 100 acres of land, of which FJ. S. was ſeiſed in fre inter alia, and 
infeaffed hin theref inter alia, [it is no plea] but ſhall ſay ut ſupra ; 
and after, Sulyard amended his plea accordingly. Brook makes a 
quære, if it may not be permitted in a feoftinent, though it is not 
good upon plea of recovery, Br. Ibid, 

4. In auawry for rent it was pleaded, that a fine was {ved inter 
alia of the rent, to the uſe of a ſtranger and alſo a recoy cry, The 
plaintiff, in bar to the ayowry, pleaded nent compre in the fine or 
recovery, The avowant demurred ; it was argued that the avow- 
ry was not good, becauſe it was double, it being nient compriſe in 
the fine or recovery, and it was held not good: then it was urged, 
that it was not good, becauſe the plea was, that the fine was levied 
inter alia of the rent, but ought to have recited all the record, 
being intire, and cited 22 E. 4. 8. But per, Cur. contra, becauſe 
the courſe is not ſo. And Coke Ch. J. ſaid, it was well pleaded; 
for ſhould he be compelled to recite all that 15 mentioned in the fine, 
it might, perchance, make a long plea, and 1 to the purpoſe. 
And he likewile ' 1d it good, thougt not ſa:d per nome. Roll. R. 

72. Mich. 12 Jae. EST ar vis v. Y caton. 

In an a/:n7/it the plai ntiff declare 4, that tl.- defendant, in 
ernfudor ation To a marriage, Sc. inter alia p- ome ed to pay lo ed x 
after verdict for thc © pl Jude gment was given agen! 0 him, 

cauſe he ought to ſet forth the whole promiſe, which 1s indie, 


All. 5. Mich. 22 Car. B. R. Powell v. W . 


: | | | * by 


lk - a 6. 


Inter alia. 

6. A. by his will made B. and C. executors, and appointed that 
they ſhould diſpoſe of his goods according to a ſchecule thereto an- 
nexed, and died. B. and C. ſhewed the will, without the ſchedule, 
to the /piritual court, who refujed to grant adminiſtration 19 them, un- 
teſs they would give bond to perform the decree of that court, as to the 


ſurplus of the goods after debts paid. They gave ſuch bond, And 


the ſpiritual cart de reed them to pay to 15 of A. relations 1 500 1. and 
gu her monies to others. Afterwards, the money not being paid, the 
relations brought an uction upon the caſe, and declared, that whereas 
among other things, it was decreed, without mentioning thoſe other 
things, or the obligation, which was the foundation of the whole; 
and this being moved in arreſt of judgment, it was anſwered, and 
reſolved, that this being an action upon the caſe, it is not requiſite 
to declare ſpecially; fog the on performance is the cauje of action, 
znd not the ſpecial performance. 2 Sid. 8. Trin. 1658. Chambers 
v. Cooker. | 

Wd it was held, that an arb:trement as well as a decree may be 
| alia. And the ſame law of a feoffment upon condition; 
for the condition rentins to be ſhown in the replication, as in the 


* 


principal caſe, to be ſhewn in defegſance, but it is otherwiſe of a con- 


dition precedent. Ibid. | 

8, The old way of pleading a record, was to begin at the original, 
and not to omit jo much as any continuance, ſummons or ſeverance z 
but if there are did rg matters in a record it is ſuthcient to plead an 


of them inter alia, Per Holt Ch. J. Comb, 253. Paſch. 6 W. 


& M. B. R. Gold v. Burket. 

9. An avewry was, that J. S. Being ſeifed in fee of ſich and ſuch 
parcels of land, did by his deed, &c. grant a rent-charge of, &c. aut of 
them per nomnra, &c. inter alia, &c. and exception was taken, that 
the avowant ought to name all the lands charged, and not by way 
of inter alia; for the defendant might then plead entry and ſuſpen- 
fiorf, extinguiſhment, &c. in reſpect of the parcels omitted, and it 
would be ſo in an aflily ; for there all the land muſt be put in view, and 
the tenants all named. But it was offered contra, that indeed where 
the grant is out 5 ſeveral particular parcels in certain, there thoſe 


. parcels ought to be certainiv named in the avowry ; ut where the 


grant is general, there it would be enough to name one place in 
certain with an inter alia. And ſaid that multitude of * precedents 
would make a law, but ſeemed to approve of the exception; for he 
faid, that in avowry, it would be ill to ſay he demiſed fuch land 
inter alia. 12 Mod. 319. Mich. 11 W. 3. Orby v. Pullen, 


The caſes in the margin were cited. 


"bars 520. and Bredon's caſe. 8e 2 Cr, Stone 


Interelt. 
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See Co 
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2 Sand. 
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Poe Efiate, (A) What is an Into. 
— JL ZOE 


Licence. 


rruſt. I. A Is bound to pay to B. 20s. per ann during during 20 years, 
* towards the education of his fon. Per Mo nion, thoſe words, 
(towards the education of his fon) are idle w ords, and the payment 
{hail endure if the fon die. Quære. Dal. 115. pl. 7. 16 Eliz. 
2. One, that takes land ta halves ie het, has no interelt - for it 
is only a bargain. Goldſb. 78. Eil. 30 Eliz. Hare's caſc. 

An at ward, concerning a {eaſe tor yes of land, was that one 
of them ſhould boos the land. It was agreed that oP 1S 2 good gift 
of the intereſt of the te rm, and Cites 12 Aff. 25, but if the dg 
were that he fbould perm:t and ſuf fer the other to enjoy the i 
does not give the intereſt in it. Cro. E. 8 Paſch. FECRY 
A. Truſloe v. Ewer. 

A patron has s but ;us preſe ntandi, M intere{t, Arg, 
Ch. J. 53. Mich. 2 Jac. C. B. And therefore, after an avoid- 
ance, one jointenant of a next preſentation cannot releaſe to the 
other; for now they have no patronage. Achu- dged. D. 283, 
Marg. pl. 29. cites H. 32 El. C. B. Lincoln v. B rookiby — 
Owen 85. S. C. accordingly by the name of Brookiby's caſe.— 
Cro. E. 73. S. C. 

5. Leaſe to three for their e, with a covenant that the land 

ail remain to the 1 of them for qq ycars; by this the ſurvi- 
vor has a good intereſt. Brownl. 136. Paſch. 4 Jac. Clerk v. 
Sydenham. 


6. If the Jaffe incur, and then the 9d inary dies, the king ſhall 


D hope preſent, and not tte executors of the ordinary; for it is rathe? an 
8 

11 
* 


= 


mul adminiſtration than an intereſt. Hob. 154. Mich. 10 Jac. 
Lore? Colt and Glover's cafe. Hobart, cites F. N. B. 34. (G) 25 E. 3. 
Þut e way 24. Dy. 87. is doubtful whetncr to the Ai of to the Mctropan 


L li an. 

e F >: church, to ſupply the negligence of the patron. 3 Salk. 292. cites Paſch. 13 Car. B. R 
a UNE v. Do-ton. 

P. 25 7. 7 The Lor. d U 4 /Lount tj 255 ſeilcd 4 CG f t! Ie manor OT C: on ford 1 11 fee, did 
iaeed indented an nrolled 6. argain ard ſell the fame to Bro wn 
Lord Hun- in fee, in which indenture this clauſe was contained, provided al- 
dn: ton. ways, and the ſaid Brown did covenant and greont to and with the 


ſaid Ld. Mountjoy, his heirs and ailizn-, that the Ld, Mountjoy his 


heirs and alligns might dig for ore in the lands {which were great 
5 


walts) pa ircel of the ſaid Manor, and to dig turf aljo for the making. 


of aliom. Reſolved, that this did amount to a 25 nt of an interc! +, 
any inheritance to tne Ld, Mountjoy, tc. dig, &c. Co. Litt. 164. * 

At Guildaall, in cjectment for a meſtuage in Lenden, it was 
©! ent againſt the title of the plaintitt, 1 t this was a mefluage 
abqoe 8 r ann. rent, and that the cußtam of the city is, that 


there ought to be warning gien for tie ſpace of baif @ year, where 
66G 


Intereſt. 


tie meſfuage is of ſuch a rent, and by the ſpace of a quarter of a 
year, where it is under ſuch * a re nt; the 9%etion was, if this cuſtom 
gave the party an ere or only ineich 4 7100 to an 3 F he be 


1 for a quarters Warns ; thou zh Holt Ch, 
that North Ch. J. had ruled upon evidence, 
and though it was objects d, that 


. * 
SAEED #s 4 "Of 
WiLHP Gee 


d ht 


5 at will, 
: J. ſaid, that he ha 
; i! hat the cuſtom gave an intereſt; 


Ar 


ia 4 * 


8 
s if it did not give an intereſt, it was not of a ny benefit to a citizen, 
11 who ought to have a rea 02 nable time to remove his effects; yet the 
Ch.. inclined e contr * an ad it was reſerved for his conſideration. 
it Skin. 64 40. Trin. 8 W. 3. E. R. I'ycy v. Seed. 
9. A bail. if has no intereſt. Eis. J. 177. Trin. 5 Jac. B. R. in 
caſe of Gibſon v. Scarl. 


10. Tenant for years without impeach of waſt has only a 
bare power w /thour an intereſt, Per Holt Ch. 3, 1:0alk; 308. 
Ann. in Poole's caſe. 
to uſe ground or yard gives an intereſt in it, ſo that 
not egvocable, but it amounts to a leaſe at will; and 
this ſeemed to be the opinion of the court, and that he there! »y had 


$9.5 
104 


the licence was 


2. 

A ſuch a poſſeſſion, as not to be turned ont by a revocation, but by 
1 an ejectment. 11 Mod, 42. Paſch. 1705. B. R. Anon. 

I, 12. A mortgage is an intereſt in land, and on non payment, the 
oY eſtate is abſolute in law, and his intereſt is good in equity to in- 
_ title him to receive and enjoy the profits till redemption, or ſatis- 


faction, and, on a forecloture, has the abſolute eſtate both in law 


And equity. Per Pratt ER . 9 Mod. 190. Roper Y. Ratcliffe. 


fo (B) What an Inte: 1 and what a Pæſſibility. 
n * F A. makes a ba ts B. for life, and after his death to the en- 
11 ecutors aud aſjizus of B. this] is an Intercit in B. to diſpoſe 
1 of it. But if it had been limite, 4 to _ for life, and alterwards to 
Jo the executors and 459 17115 of G. this is a bare POW er in C. and his ex- 
© ecutors; becauſe they are not 5 or privies to the firſt intereſt. 
Brownl. 136. Paſch, 4 Jac. Clerk v. Sydenham. : 
. v. Sidenham.— Per Man wood. 3 Le. 2r. in-Cranmer's cafe, and cites 19 E. 2. F 
natit, 25. 3 Le. 27. per T7 rper J. — 2 And. 91. Finch ve Bodyl. S. P 
239. FI NC v. Fi xc. Mich. 32 & 5 Eliz. S. G. | 
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ouſted tuithin the tim: „ 28 in the Senn caſes of leaſes for years, or 
5 J 5 


See PDeviſe 
— CCl. 
tory Devis 
1258.— 

Porti 


LO"), — 


% : 
£47 +» x * 
Remaind. . 7 


Per Pop- 
ham. Y ely- 
Ye, in c 
of Clerk 
tzh. C 


ale 


nNyYes 


n 2. A. deviſed a term ts his wife fe, r fix years, and made her execu- Roll, * 
a i cutor (Y 
Le trix, and that after the fe years ended, then fohn my Jt if he come 8 3, C. 
12 Home, fhall have the. benet it of the ſaid leaſe, during the reſidue of takes no 
is the ſaid term, and / if 7 fohn docs nit come then home, then IFilliam my notice of a 
1t fon fball have, Sc. tid ahn wmy fon do come home. The wife clait ns _ t by 
LS as legatec. William makes his will, and devites the leaſe to J. * {© 
1 and dies. The fix years EXPITC, John being not come home; this but fays it 
f held 2 d iſe by W 1111 At! libili ſhall go to 
» was ne a good eviie h V1 liam, al, that it was not a poflibility e een 
IIS CACTUS 
18 in William, but an intereſt in te term after the ſix years expired. tor 
'o Cro, J. 09+ Mich. 16 Jac. B. R. Sheriff v. Wrothan, 2 Roll, 
4 Gr: t (N.) ö 
at . C. fays that William cannot deviſe this poſſihility within the fix years. 
2 


(C) Intereit 


457 + Intereſt & 


J. (C) Intereſt Money. Alhwable in what Caſes, 


Vil. 
Merrzzge Other than Legacies, Mortgages and Portions. 
Port:ons | 


(C. 2.) I. W HE RE an eſtate is deviſed for payment of debts, Chan- 


* EMC. mY aS « 


Lands de- ceery will not allow intereſt for book debts. 1670. 3 Ch. R. 
Fold for de 64. Dolman v. Pritman. | | 


payment, of debts, decreed accordingly. The crediters, by book and Simple contro0t, moved to have in- 
tereſt for their debts, which hd been proved before the maſter, and to be ſtanding out above 12 
years, alleging there was ſufficient to pay all. But denied. 21 Car. 2. N. Ch. R. 136, Dolben v. 
Prittiman. —— Contra by Ld. C. Macclesfield, who ſid it was the daily practice, and the ſim- 
ple contract debts ſhall carry intereſt, as tlie land, which is the fund, yields annual profits. Trin. 
1723. 2 Wms's Rep. 27. Maxwell v. Wettenhall. | | 


- 
2. Where lands are charged with payment of a ſum in grojs, they 
are alſo chargeable in equity with payment of intereſt for ſuch, ſum. 
Hill. 29 Car. 2. Fin. R. 286. Shipton v. Tyrrel. — 
3. Intereſt is recovered by way of damages, where damages are re- - © 


covered ratione detentionis debiti; but not where damages only are 7 
recovered. For intereſt is not recovered occaſione dampnorum; a 
per Powell J. 2 Salk. 623. Hill. to W. 3. B. R. Sweatland v. 2 
Squire. | 
Intereſt to 4. A bill was to forecloſe an infant, and an account was decreed. 0 
eee The maſter reports 2600 J. due; a ſubſequent order being to com- G 
Po the pute intereſt from the report, Wright K. doubted if intereſt ſhould l. 
time of be allowed for the intereſt. Mich. 1700. 2 Vern. 392. Bennet v. u 
fea:irgtbe Edwards and Selby & al. | - | J 
accomzte . 
MS. Tab. tit- Intereſt, cites 28 Feb. 1727. Kelley v. Ld. Bellew.—Stated accounts ſhall carry in- r. 
tereſt, e cially in coſe of matg2ges, and more ſtrongly when ſctt'd by a maſter of the court purſuant 2 
to any order. MS. Tab. tit. Intereſt, cites 25 Febr. 1717, Stroud v. Moor. * 
A maſt:r's repo: t, computirg ini e due on a notgace, makes that intereſt principal, and to carry in- e. 
tereſt: for a report is as a judgment of the court, and appoints a day for the payment, carry ing on b. 
intereſt to that day; and the party's diſobedience to the court, in not comply ing with the time of 
pia ment, ought to ſubject him to intereſt; per Ld. C. Parker. Wms's Rep. 653. Trin. 1720. Brown 
V. Bar kKham. : F 
But if the mg ſigns an account whereby be uns fy much due for intereſt, Ld. C. Parker queſtions - 
ed whether this will make the intereſt principal, hecauſe of itſelf it ſhews no intention or agree- 2 
ment for that pu poſe. VWms's Rep 653. Triu. 1720. in caſe of Brown v. Bark ham. | ( 
5. Lands by decd or will ſubjected to the payment of debts; if D 
there be a bend debt, and the intereſt has outrun the penalty, it ſhall ; 
not carry intereſt bey;nd the penalty; for the deſign of the ſettlement ry 
was not to increaſe the debt beyond what is due, but to give a further oY 
ſecurity : however if deviſee or truſtee negletts ta pay in a reaſonable m 
time, he ſhall after ſuch neglect pay intereſt beyond the penalty; per 2 


Ld. C. Cowper 1707. 1 Salk. 154. Anon. 

6. A term was veſted in truſtees for payment ef all debts he ſhould 60 
owe at hit death, without preferring ome debt before another. There | = 
were owing debts by bond, and by ſimple contract. Ld. C. Har- 
court declared, that by this truſt term, the ſimple contract debts be- 
came as dcbts due by mortgage and conſequently ſhould carry in- 
tereſt, as well as the debts ſecured by bond. W ms's Rep. 228, 229. 8 
Irin. 1713. Car v. Burlington (Counteſs.) 8 N 

7. Where by a general and rational calamity, nothing is made 

out 


Intereſt. 


out of lands which are aſſigned for payment of intereſt, it ought 


not to run on during the time of ſuch calamity. MS. Tab. cites 

| : 25 Tune, 1715, Baſil v. Acheſon. ; 
8. A recognizance was entered into te pay 100 J. a year annuity to 
a third perſon. "The annuity was in arreary ſcver:] years. De- 
| creed per Ld. Cowper, that, the recognizance being in nature of 2 
: ; bond, the arrears were a debt ſecured thereby, and ſo mutt carry 
| intereſt from the time they became reſpectively due. Mich. 3 Geo. 
I. G. Equ. R. 142. Legate v. Shewell. 
4 9. No interelt to be allowed for 4ſt. MS. Tab. cites 6 Feb. 

' 1710, Butler v. Burk. N 

- 10. By marriage articles the lady's father was to pay ſeveral ſums 
a | at ſeveral times for diſcbargiug ihe huſoand”s incunbrances; he ad- 
vances money to the ſos in law, and maintains the wife and child for 
7 two years; ſuch money and allowance for maintenance, ſhall be 


added-to the foot of the account, and not carry intereſt. Mo. Tab. 
Rirkwin v. Blake. | 

mV Doc ec rates are alowed for work in reſpect of flow 
payment, there ſhoul@ be no intereſt allowed; for intereſt is onl 


_ 
; allowed to ſupply the war: of prompt payment. MIS. Tab. cites 
; 27 Feb. 1723, Dutcheſs or Marlborough v. Strong. 
12 An anuuiy of 20 . a year Tas deviſed by A. to J. S. out of Thi 20: 
4 A. 5 Derſonal eſtate, Pajavic fu ter, and the ame being Z v247's in rears of an- 
. arrear, it was inſiſted that it ſhould carry intereſt, But the court Buty, or 


{ ſaid, that this is only done where there are great arrears, but it is not 
uſual to compute :ntercit for /g /mai! a ſum, I rin. 1723, at the 


Fontec Large, 
are ever 
decreed to 


7 0 * 45 Ds * 7 1 3 41 
Rolls. 2 Wins's Rep. 163. Batten v. Earnley. be paid 
| 3 : 8 z : 2 with inte- 
- reſt, but where the /n :f ce 7277 ant fixed, and alſo where Here is either a c/ whe of entry, 1 
c ern, er fene penalty upon The grantdr, wich he muſt urgergo if the grantee ſued at law, and 
witch would oblige kim to come hte this court for relief, winch the court will not grant but upon 
- e:ual terms, and thoſe can be no Qther, but decreeing the arrears with intereſt. Per Ld. C. Tal- 
1 but. Caſes in Chan, iv Ld. Talhot's time. 2 Mich. 1733. in caſe of Lady Ferrers ve Ld. Ferrers. 
f | | 
| : , a 5 
1 13. Money due to teſlatrix was out at intereft, and the executor 
* (oft CO 1 i e 5 74 * 7 | 2% > 
laid out coniiderable ſums of his own money, in payment of her debts, 
bs before any came t9 his hands (out of the ettate) as he {uggefted. Ld. 


C. King decreed him his money, and all juſt allowances; but it be- 
ing inſiſted that he ſhould have intcre!t for the money ſo laid out, 
his Lordſhip ſaid, if intereſt be ajuit allowance, the maſter will al- 
low it; but if nat, [and he allows it] except to his report. Though 
he ſaid, he would not ſay, that in no cafe the executor ſhould have 
intereſt allowed, yet he ſhould be extremely cautious of doing it for 
money expended, before he receives it out of the eſtate, the conſe- 
quence whereof he very well faw. But the maſter informing the 
court, that he never allowed intereſt, unlels a particular order was 
for that purpoſe, the court reſerved the contideration of intereit and 
n coſts till after the maſter's report. Sel. Ch. Cates in Ld. King's 


time, 50. Mich. 1725. Macarte v. Gibſon. 
14. Intereſt was decreed fer the yearly balance of a renewing ace 


| count, MS, Tab, tit. Intereſt, cites 1 March, 1726 Aſhton v. 
. Smith, 


15. Judgment 


455 Intereſt. 
ts. Judgment e carry intereſt. MS, Tab. tit. Intcreft, cite3 * 


28 Apr. 1726, Parker v. Harvey. 
16. Inter-{t was allowed upoh weruands due by « Covenant, though 


objected, that they were not Jiquid ech and only found in dama- ges. 


MS. Lab. tit. Int ereſt cites 28 Apr. 1729. Parker v. Harvey, 
I 7. De 7 e r life of a cuurch leaj: ter 21 tack remainder over 


renewed the leaje, : the e expir ation of 15 ears; and paid 26 /. for a 


fine, and a guinea for the leaſe. Ld. C. King de do allow in- 
tereſt for the fine, pocaude ſhe was to have her life in the renewed 
leaſe, by virtue of the will, and though the might not perhaps out- 
live the firſt year, yet ſhe had her chance for it, and ſo denied in- 
tereſt, but allowed the charges of the renewal, 2 Wms's Rep. 
45% 457 P. len. Addis v. Clement. 
45 7 ] M. a win, by ſettlement and 10 / of her late huſband, was 
int; o 1 to 4.75 anture 175 10091. a year, ut cbas kept gut of f9i/:{fron by 
the heir at law, is ſon of her Hut band by a former vents Tr, and 
fore inſiſted upon the arrears and in tereſt from her huſbg 
But Ld. C. Talbot ſaid, that t interet lor tac reits and profits of att 
eſtate was never decres 1 For, tue ſum beiti ent tirely uncertain. And 
though it may be ſaid, tliat the lady IS 1 Ca d to an eltate of 10004. 
a year, yet that is not ſufficiently certain, being only the percep- 
tion of the profits of an eſtate, Which are not to be paid at any one 
certain time, but only as the tenants of the land bring them in, 
ſome at one time, and ſome at another. Caſes in Chan. in Ld. 
Talbot's time, 2 Mici. 1735, Lady Ferrers v. Ld. Ferrers. 


* 7 — 


De iſe. 20 a7 2 þ 12 th A! 191 V ance ſhall be. 


a. a> - 
— "TIA 95 


7. F. N 
ey hy (D) In Caſes where Intereſt ſhall be allowed front 
y | 


12 £ — — 


42 TV. H ERI E a defendant inſiſted on 8001. to be dive to him, 


Ven- , 3 5 : "ie 
dee. (11) 4 us GH n the ers 5 y 180 . 47 PEA? 4 dio, ue 
ex parte court ordered interctt for the 1851. from the time of confirming 
Maming. the report, and not before; becauſe till then - was not any li- 
_—* ate- quidated fum. Vims's Rep. 376, - ww rin. 17. Att. Gen. at 
18 a 2 4 
Eg the relation of Iſlin ton Overſcers v. cne E <= Company. 

From the time of cal of i ep: 75 th: tins of. conju ming it. MS, Tab. cites 1721. Kirwin v. 
B12 e 

4 7 I 

The re- 2. A. having no ch _ deviſed to i, h's wifes (with whom h 


ts wh ds had no por rtion, but had t! 16 expeciatio: 1% f 4 real elta 00 52 50 ]. ee 
; out of all his A (which was very great) for her liſe, * made her 
1˙ segen! cectel! Tx, 4 nd reſiduary | legatee; 4nd ſit: 7 t1 the © £001. . a year, 4 

>  eiſed Ris r. "x: te 79 2. L. afcerwards there was an agreement be- 

n tween 1. and R. L. that on MI.'s reno e the cx. .cutorſhip : and 
ere in Gdcliverin:z cover the perl nal eftate to R. L. he would indemnify 
1 On her, and pay her 540 l. a year (Late 2 coal a 0 ce from taxes, 
he af yeary. The arrears of tho £404. a year, were by the maſter 
rah p of reported to be 8201. and Ld. C. Cowper dc 3 1 the 
Laci- very dey of payment. Upon an appeal to Ld. C. Parker, it was 
3 among other things int ſiſted, that ac core ing to the 3 of tlie courty 


33 


-4 * mo — oe ww. £4 
rg gr 
q 1 * . * 


--v 
- 
* 


„„ RS 


zn caſe of an annuity, though granted for a jointure, the intereſt ſuggeſted) 
and the 
ſhould be computed only from the day when the ſubſequent pay- digt of 


ment after the arrear incurred became due. But Ld. C. Parker La. Cow- 
Hig 4, that inte reft is a thing pretty much in the dijcretion of the court, per's de- 


; ES a cree, be- 
and that fince Ld. C. Cov per, that great maſter of equity, who fee wham 


wi the merits, appointed payment from the very day it became the whote 
duc, and ſiuce it appears to be the widow's bread, the decree {hall rico of 
ſtand; and faid, that he did not approve of the n that the in. mas 
tereſt ſhould be carried en from the half year after the default of pa- heard, 

* = aſked if the payment Were yearly, whether it ſhoul: carry ſeemed to 


6 : b 7 influence 
intereſt but from a year after the C2 :piration of the year, wacn what ent 


b due, was all the widanu had to live upon © Wms's Rep. in this mat- 


$41 to 544. Trin. 1719. Litton v. Litton. ter, ibid. : 
| 544.— 


The hufber renantsd for payment f 22 J. 10 f. quarterly, to make up the pr ſent rent 108 f. in caſe of tis 
lying iche the ive years 2 ſeems, though not o far ed in the cate, that the nuſband died 
term.) On a b. 1 for payment of ſeveral quarters rent and intereſt, it was inſiſted that 
o put the jointref”: in as goòd condition before the rent advanced, as if it actually 
Fyanced ; but not in abetter, and that therefore ſhe ſhould allow taxes for the quarterly pay- 
ments. But L. C. K ing ſaid, he knew nothing what was the intent; but he ſaw here a ſpecialty, 
whereby a man obliges himſelf to pay fo much quarterly, for wich e did not find any taxes paid, 
and ſo could allow none, and this being a perſorr! cgnencent for payment v7 - ſum in groſs, intereſt mutt 
he allowed fromthe tie each reſpective jon vecoms de. Sel. Ch. Cales in Ld. King's time. 25. Trin. 
11 Sco. 1. Lyivns v. Vernou. 


(E) Upon Intcre/?, and in what Caſes it ſhall ex- [ 460 ] 
ved 7 he 15 P enalty I 


eee 
(A. . 
t. J F one by dee or ail, ſubjects his lands to the payment of” Bis — 1 Fe- 
debt: oy and [amongit the ret ] ti ere 75 a debt due by bind, and ny.) 
the ante; 1 has out-run the penaity, it ſh: not carry intereſt beyond 


the penalty, For the deſigi of the ſettlement was not to increaſe 
the debt beyond. what is due but to give a farther ſecurity. But if 
devijee or traitee neglects to pay! in reahnable time, he ſhall after 
ſich neglect pay intereſt beyond the penalty; per Ld. C. Cowper. 
i Salk. 154. Prin. Vac. 170%. 2 
2. Equity will never c: arry intereſt beyond the penalty where 
there has becn no demand for many years. MS. Tab. cites 29 Apr. 
1721, Galway v. Rulilel. | 
3. But where advantage is made of the money, intereſt ſhall be 
carried beyond the penalty. MS. Tab. 8 Feb. 1720. Ld, Dunſaney 
V. ber, 
4. So where a bend 7; only a callater, il ſecurity, intereſt may be 


carried beyond the penalty, MS, Tab. cites 1721. Kerwin v. 
Blake, 


6 
. 


) How 


Intereſt. 459 


—_ >. EP | 
OP FHTEC WAS Lge of 1md and he cif -2 ſtaſed gut ot = a * IT OE but ev2rth 198 J. 4 yoRrs 


* 
— 
1 INE ELL 


"RI — 
1 1 
” 7 


— 


2 


9 1 * 7 — 
ee 2 n r 


Intcref, 


(F ) How much; Where the Debt was contracted 


in a Fa e191 Country. 


x. HE plaintiff, being a merchant, had ſugars due to him 1 
Nevis on a bind with intere/} at 101. per cont, being the com- 
on intereſt of the country he intruſted one J. S. his agent there, to 
receive thoſe ſugars, and to return them hither, I. 8 receives the 
ſugars, but never returns them, but dies, leaving the defendant his 
executor, againſt whom the plaintiff broug Ht nis bill; and though 
it was urged that J. S. being an attorney, ſhould be excuſed from 
_ intereſt, or at moſt thou! only pay the intdelt this country 2Jlows ; 
yet it was held that the defendant ſhould pay 107. per ce at. intereſt, 
and that J. S.'s being only an agent or attorney, did net excuſe hin 
becauſe he had miſechaved himſelf, Trin. 1701. Abr. 
289. Ellis v. Loyd. 
Ari ſeveral 2. J. S. contracted a debt in Ireland, for which he gave a bond, 


ececents 
Werte and coming into England he was arreſted here for the debt ; and 


to this pur- 

poſe, as the he ſhould not tbe obliged to pay Iriſh interett, the. money being now 
Fe, tz be paid here; but the court held, that he muſt pay Irith intereſt, 
Nieuno- And that in all caſes intereſt muſt be paid according to the law of 
Las, in the country where the debt was contracted, and not according to 


35.7 Boy - MAY 
3 Ter that where the debt is ſucd for; ; but held it reaſonable as the money. 
E: inte- , 0 * 
reſt was al- Was now to be paid here, that the PO ſhould have an allow- 
lowed ona ance for the return of it out of Ireland. Trin. 1702. Abr. Equ. 
Faſes 289. the Earl of Dungannon v. Hacket. 


made there, 

though both parties had been evo in England. Abr. Equ. Cafes, 289. ia cafe of Earl of Dungan- 
non v. Hacket. Sz In . tergſſ was a 1 wed on a contract mate there between Hauvr 
AND THE EagST INDIA Power Ax v. Abr. Equ. Cafes. 289. A 43 caſe on the Earl of Don- 
Calls Vi. Il, who lis in 18 277 F nc : and, 1. . 4a rent-: Large out of hi tate in Lelund; and it vv as held, that 
it ſhould be according 70 th Snot value, the will being made here. Abr. Equ. Caſes. 289. 


5. C. MS, 3. A ſhip and carr: of J. S. were bought by the Eaft India Cim- 


-——— Q 3 agent in the Indies, » of the commander who had no power 10 fell 


Dec. 1718. . 

7 C0 m- and this was done by the treachery of the one, and indirect practices 
v. E- of the other, and em ingly without the privity of the * 

Kin though for their uſe ; upon an iſſue directed, the value of both wa 


1465 found to be 3600 J. and intereſt being inſiſted upon for the . 
: tiff, and that it ſhould be Indian interett, it was objected, that the 
value being uncertain, it could carry intereſi ng from the time of the 

value aſc: lain by the jury, and that the ift had reſted 13 

years upon his own bill, and fo the allowing Indian intcreft, would 

mac him gainer by his oven delay, But Ld. C. Cowper thought 

the taking a man's goods, which he was trading with a much 

ſtrongzer c -aſe, than having money by loan, or even detaining money 

from him wrongfull: 5 the trading being in order to turn it into 

money, and di rected that the maſter ſee what the intereſt of mon y 


was in the Indies during d Gole years, and what the charge of ra- 
* ruriung 


having brought a bill for relief, he inſiſted among other things, that 


WW 


* 
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turning money thence to England, and to allow Indian intereſt de- 
ducting ſuch charge. Wms's Rep. 395. Hill. 1717. Ekins v. Eaſt 
India Company. 


Interrogatories. 
(A) What they are; and exhibited Sy whom, 
I. of E queſtions exhibited in writing to be aſked witneſſes, 
Patt 


- I 
dice, or contemnors to be examined. P. R. C. 217. 
2. Are exhibited by the party or directed by the court, to be propo- Curſ. Cane. 
ſed, and aſked the witneſles examined in the cauſe, touching the 242. 
5 . . TY * 
its thereof, or ſome incident therein. P. R. C. 219. | 
Boy are either dire, on the part of him who produces the Curf. Cane. 
bo 0 . 1 1 5 
Mefles, or counter internegateries on the behalf of te adverſe par- 
i. 210, 220. 
. * 7 * * . of * * 4 2 
4. Ordinarily, % plaintifFand defendant may exhibit direct and 8. P. for 
| + 54 zo: p RC. aa when the 
counter interrogatories. P. R. C. 220. ee 
are at iſſue jt is neceilary ag wel! to conſider what the other ſide may examine unto, as wh-t we our. 
ſelves have to prove; that ſo counter interrogatories may be extubited it there be occaiion. Curt, 
Canc. 241. 


(B) Examined on Interrog tories; in what Cafes, 
and at what Time, on Contempts, &c. 
. HIS court in regard the examining the defendant on inter- 
rogatories is omitted out of the decree would not no order 
it, 20 Car. 2. 2 Chan. Rep. 18. Macklow v. Wilmot. 

2. The defendaiit is ſometimes ordered to be exainined on inter- 
rogatories 20 diſcover fraud and practice, or a contempt, or both. P. 
CET. 

3. If a party deny the contempt, he is commonly by order examined 
before a maſter on interrogatories ſettled by him, who ſhall certify 
if the contempt be proved or no. P. R. C. 218. 

4. A perſon in contempt appeared on an attachment, and offered ta 
be examined on interrogatories; the court ordered them to be haſt- 
ened and ſiled in 4 days, (though the common time allowed is 8) or 


the party to be diſcharged. P. R. C. 219. 


5. One who is by the rule of the court to be examined upon in- 
terrogator1cs in the crovwn-oflice, ought to attend the maſter of the 
office, w/9 is to examine him within 4 days after the interrogatories are 
put in for him * to be examined upon, for the ſpeedier diſpatch of 
juſtice; and he is not bound to attend before. 2 L. . R. 73. Cites 
Mich. 22 Car. 1. B. R. 
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Nn 2 (C) Examined 


Note, upon 
a motion 
to be di- 
charged 
becauſe v0 
121 DF ite 

197 fe, vor 
Put in within 


& Gays, it Was ruled, that the 4 days mt bs in i: m. Comb. 8. Hill. 1 & 2 Jac. 2, B. . 30 
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Interrogatories. 


(C) Exammed on Interrogatories Li. On Con- 
tempts, &c. | 


K. COUNSEL was ordered to have not a copy, but a ſight 

of the interrogatories, to which the defendant was to be ex- 
amined. Chan, Cates, 66. Paſch. 17 Car. 2. Gower v. Baltin- 
gals. | 


examined, had by order of the covrt (for ſpecial reaſons) leave for one of her counſel to ſee the 
interrogatones (to adviie ner upon them in point of la but not to have a copy. P. R. C. 213. 
ordered to have a copy. N. Ch. R. 119. 19 Car. 2. Hawtry v. Trollop. S. P. 
wt tie party be to be examined on < 5314 rnterige. P. R. C. 218. 


Birr new 
jagte. 3074. 


C | 
2. A man is charged with a contempt 3 upon mterronateries he 
cleareth himſelf on his cath; the other party can proceed no further 
in this matter, but ſhall take his remedy by action if he will. 
63. Mich. 3 Jac. 2. B. R. Anon. 
3. On affidavit of extertian, though the cou. ſe of the court be to 
take a recagnizance to anſwer interrogatories, yet in caſe of great op- 
preſſion, the court may commit the party, and he muſt anſwer in 
1 per Holt Ch. J. Comb. 448. Trin. 9 W. 3. B. R. 
Don. | 


(D) Examined on new Interrogatories. In what 
| Cales. 


T. AF TER commiſſion taken away no interrogatories are admit- 
ted here in court, to crols the plaintiff's examination. Toth. 
x76. cites Mich. 13 Jac. Berryman v. Berryman. 

2. Defendant may be examined in court upon new interrogato- 
rics, if it be a-j71nt commiſſion, Toth. 176. cites 13 Car. Lewis v. 
Owen. | 

3. When the party has a commiſſioner preſent, he can never ex- 
amine new interrogatories by commiſſion as £9 the merits; but a 
commiſſion was ordered on ſuggeſtion of alteration and interlinea- 
tion of exhibits after a former commiſſion; for this has happened 
fince, and was not examined to by the commiſſioner, not being then 
in being. Chan. Caſes, 273. Hill. 27 & 28 Car. 2. Richardſon v. 
Louther. | | 

4. A defendant, having anſwered the firſt interrogatories 1mper- 
fettly, was ordered to be examined on new ones, winch being ex- 
hibited, he anſwered only the former ; upon motion the court or- 
dered him to pay cofts, to be taxed by a maſter, as not having 
obeyed the order of court, but given the plaintiff a needleſs ex- 
pence. P. R. C. 218. 


5. A defendant ordered to be examined ts an account is examined 


Hort; the plaintiff prays, that the interrogatories may be amended, 


which the court denied. P. R. C. 218. | 
b. When witneſles are examined in ccurt upon a ſchedule of inter- 
rogaterics, 
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rogatorics, there ſhall be no new interrogatories put in to examine 13 
the ſame witneſſes, P. R. C. 221. | ee, 
ſor examining new witnſ5, at any time before publication, though there has been a joint com- 
mithon executed in the country; and the court will on motion give leave, n a ſupplemental bill, 
to add to the firit Interrogatories, fo as the new interrogatories contain nothing but What relates 
to the ſupplement. P. R. C. 22. cites Ord, Ch, 126. Curt, Caric. 243. 


7. If either party have a commiſſion de novo after he hath ex- — Canc. 
anined on © former, he mutt examine on the ſame interrogatories, as **-* 
were exhihited by him on the former commiſfion, and no other, [ 4.0 3 1 
without order or conſent of parties. P. R. C. 221. | 

8. It /eavs is given to examine a witneſs after publication and be- Interroga- 


a 28 — 1 * 


"AF 
* 


2 
4 


. 


SI 


. . ries for f 

fore hearing, a maſter is commonly ordered #9 ſettle the interroga- ow” a. 4 
tories, that bey may bg to ſuch points only as were emitted before, 2 pn:s ; 
and as are now ordered to be examined to. P. R. C. 221. neediFul, up- | 
un a referee | 

f 


ence to a maſter, hall le directed by the mae, and ſhall be to ſuch prints only, P. R. C. 221.— 
. 243 : 


* cre interrogatories are exhibited in the examiner's office But where 9 
and witneſſes examined thereon, either party may, without applica- 2 ©=2-* 


tion to the court, or order for thut purpole, exhibit ne r more in- 


| ; : ; 9 F : tor exami- Es 1 
terregatories, or a new ſet of interrogatories for further examination nation of ? 
of the ſame, or other witneſſes. Ch. Prec. 386. Patch. 1714. An- 1 f 
drews v. Brov/n. 1 _ e ö 

a ne inter- 
rogatory, or ſet of interrogatories, can be exi1ibited without mntion and eraler of cnurt; agreed doth | 
by court and bar. Ch. Prec. 356, Andrews v. Brown. — Abr. Eu. Cates, 233. S. C. 

10. Witneſſes were examined, and publication paſſed, but the de- i 
poſitions were /upprejjed, becauſe the interrogatories were leading. Ate ; 
terwards a new ſet of interrogatories were allowed to be ſettled be- 
tore a maſter, tor the witnelles to be re-examined, Trin. 1718. Ch. | 
Prec. 493. Spence v. Allen. | 
(E) Hor they mult be; and in what Caſes ſet aſide, 
| or not read. { 

| [ HEY muſt le drawn, or peruſed and fgned by counfel ; elſe Cnrf. cane. | 
they are to ſtand ſuppreited. P. R. C. 220. 42. | 

2, They mult be eng on parchmnt, P. R. C. 220. Curf. Cane. | 
242. 


3. Interrogatories mt be ſhort, pertinent, and ta the points neceſ= Curt. Cane. | 
fary. P. R. C: 220. | 242. | 

4. They mult be exhibited before any witneſs be examined on either S. P. for 
ide. i. 220. | — 

| | netles are 
to be examined thereby. Curſ. Canc. 242.— 77 the witneſſes be examin-d before an cui of 
the court, the inte r95.4:91c5 i be produced before, and I ft with him: if in the c“ on a commiſe 
ſion the interrogatories muft be either annexed te the came at the iifuing thereof, or by conſent of 
parties (which now ſeems, generally to be intended) they may be *, before the commulion- 
ers on opening the commiſſion. P. R. C. 220. Curſ. Canc. 243. | 


5. Chriſtian name was miſtaten in the title of the interrogatories ; 
per Cur, the depoſitions cannot be read, nor can the title be amended 
Nn3 | though 


_— Interrogatories. 


though moſt of the witneſſes ſince their examination were gone to 
ſea. Paſch. 1702. 2 Vern. K. 435. White v. T aylor. 


5p. R. c. 6. If an interrogatory is * {-a./:;7 it is good ce to frppre 5 the 
229. cites depoſition. See 2 Vern. 472. Mich. 1704. in the caſe of Callo y v. 
Org. Cu M 

236. > Þ 11me. 

So the pon orcs +485 d peſition * ay dr ten to a witne! 5, or if / ht by the <v1t py 5 i write 
ig, and delivered to to the examiner or commiſſioner, is a ſufficient calls to ſuppreſs a Cepoſition. 
2 Vera. 472. in cafe of Callow. v. Mime.—Theſe are accounted Ludin wort; dd you v0. dn, or ſre, 
1 thing, Kc. and io arc all fuch as arc too particular, or ſeem to poit it more to one 


qusſtion than the other. P. R. C. 220. Curi. Canc. 242. 


[ 464 ] (F Demurrer to Interrogatories, for what Cauſes. 


J. 2 demurred to an interro Sor! he claimed in- 

ter: 2 15 the land; but diſallowed becauſe he did not 8 
to ne 1 intere it, nor what :ntrels he chimed. 2 Chan. 
Mich. 27 Car. 2. Jefferſon v. Dawſon. 

2. A witneſs cannot demur becauſe the queſtion aſked him is vat 
pertinent to the matter 1 7 e; for it did not concern the witneſs 
to examine what was the point in iſlue; per North K. Paich, 1683. 
Vern. 165. Athton v. Aſhton. 5 

3. In caſe of a praſecution of a contempt 1 Ss "ach of an order of 
court di otherwiſe grounded xn an 6 ji eit, the interrogatories 
ſhall nt be extended ts any other matter than wiiat i is contained in the 
faid affrdavit or order; and if any other be exhibited, the party to 
be examined, may for that reaſon demur to them, or refuſe to an- 
ſwer them. P. K. C. 219. 

4. It ?mpertinent interrogatories be put to a perſon who 15 ordered 
to anſwer. interrogatorics, his 1 way is to demur to them; for there 
is no way but to a: iwer or demur. And there ought not to bo an 
interrogatory leading the party ts a penaity. 12 Mod. 409. Paſch. 13 


W. 3. the King v. Raw. 


bee (D) fl. (G) Puniſhment for r2/u/a/ to be examined thereon. 


Se it is if le HAFIER a party is brought in upon a conterapt, and is Y- 


enter; hi: dered to be end hiucd on interrogatories, if he refufes, hs 
ZAIT ARE 5 

vl be committed, P. R. C. 219. 

ger, upon a proceſs of contemp ty zrd is ordered to be examined, and departs v thou t 3 exa- 
mined, and without licence. P. R. C. 219.— 0 uri. Canc. 94. cites Ord. Chan. 138. nd if he 
hall, r his ex2minztions, or by rroots, be found 1 in comempt, and thereupon eee he 

all ellar ſach ins catempi ard pay the om tor his ce before he be charged ot his impriſon- 
ment. Ci ri. Canc. G5. cites Ord, Chan. 1 3: h he be cl-ared of lis ſaid contempt, yet lio 


pail bare ng ct in relpect of his d. bs e, in not Cab. gitting to be examined without the pros 
fecutor's trouble and charges in moving the court as aforeſaid. Ibid. 


Jateſtate- 


P 


Inteſtate. 
(A) Inteſtate. Ms. 


F, \HERE are divers kinds of inteſtates, one that makes no 

will, another that makes a will and executors, and the ex- 
ecutors refuſe, in this calc the deceajed dies graft inteſtatus ; and this 
is within the ſtatute of W. 2. cap. 19. 2 Inſt. 397. 


PL C. 279. 
a. 282. a. 
cites S. P. 
in Cale of 
Greyſ- 


brooke v. 


r And if he, to whom the ordinary grants adminiſtration after refuſal of the executor, 
in action againſt lim ads the! the deccſed mud: executor, who adminiſitred al ſque bc, that h: died intcj- 


tate; the plaintilf may /peww gg ſpeciai matter to maint; 
4 H. 7. 13. 

, If A. by will appoints that the executers of FJ. S. ſhall be his 
nd he dies living yy S. there till the death of J. S. this is 
Incciiate of A. for in the mean time A. has no cxecutor. 


brooke v. Fox. 


5 N 0 . + —— . . . * 
Pl. C. 28 1. b. by Dyer and Walſh. Paſch. 7 Eliz. in caſe of Greyſ- 


ntain his Writ. Br. Adminiſtrator, pl. 32. cies 


for within 


* the year he dies inteſtate, and therefore for this time the ordinary has power to commit admi- 
Dyer and Walſh. Pl. C. 251. b. in caſe of Greyſ- 


niſtration, and it ſhall never be diſproved ; per Dye 


1. , 8 } 
brooke V. T Ox. indlife YeCU?oY Pere lea, 


Pani. and dies inteſtate, there, from the death of ſuch 


executor dying inteſtate, the firſt teſtator di-d intettate, and for that reaſon the ordinary may grant 


adminiſtration. Fer Dyer and Weſton. Ibid. 28. b. 282. a. 


3. Where the ſtrictneſs ot the civil [aro is obſerved, there a man 
cannot die partly teſtate and partly inteftate ; though here in Eng- 
land where that ceremonial ſtrictneſs is not obſerved, but all im- 
munities enjoyed, being not obliged to any other obſervance in 
making teſtaments than what is jure gentium, a man may ſeveral 
ways die partly teſtate and partly inteſtate. 1 Godolph. Orp. Leg. 
Cap. 19. { 4. | 

4. Error was aſſigned that one pleaded, (cum teſtamento annexo 
gui oblit inteſtatus,) which is abſurd and repugnant; per Cur. it is 
well, for though one make a will, yet if he make no executor he is 
inteſtate, Comb. 20. Paſch. 2 Jac. 2. B. R. Anon. 


Inventory. 
(A) What it is, and the Original. 


; A N inventory is a 4ecription or repertory orderly made of the 
| goods and chattels of a perſon deceaſed, valued and appraiſed 

by four indifferent and credible prr ſons, or more experienced in ſuch at- 
fair, and of the neighlourhibd to the deceaſed: which inventory every 
exccutor or adminiſtrator ought to exhibit to the ordinary at ſuch 
times as he ſhall appoint, This inventory proceedeth from the 
civil law ; for whereas by the ancicnt law of the Romans the heir 
Na 4 | Was 


*[465] 


8. P. Ibid. 
20. part. cap. 


25. ſ. 8. near 


the eud. 


* 


9 
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Inventory, 


was obliged to anſwer all the teſtator's debts, whereby inheritance 

or heritages did often become to many perſons rather prejudicia © 
than profitable or advantageous, the emperor Juſtinian, the more 
to encourage perſons to aſlume and take upon them this charitable 
office, ordained, that if the heir would firſt make and exhibit 2 
Juſt and true inventory of all the teſtator's ſubſtance coming to his 
hands, he ſhould then be no further charged, than to the value of 
the inventory, Godolph. Orph. Leg. 3 50. . 


(B) Nec: ary ; ; In what Caſes ; and the Punybment 
of not making it. 


A.by wit 1 21H.8. HE executors, or ſuch pe! fons to ci hem as anima 
among o- ap. 5. * 4. tien ball be commuted, takin! 9 0 3 VO at lest % WW 
ther lega- He ly: pa b 1 l, 27 „ 24 522 
ee. of hom the ts dying was indebted or made any legacy, a | 
a younger therr abſence 720% ether perſons being next of kin to the / _ 
ſoa acc. and in their abſence tus other honeft Pe r/ons, haut make a Ir Ut h 


— pie tory of all the goods, 25 2 well mms veavle as not moveable, that Were of | | 
pana, the perſon deceaſed ; and the ſame ſhall cauje to be indented, where:f ; 
and made the one part ſpall be by the executors or adminiſtrators, upon cath is 2 
11 be taken before the biſhop, &c. delivered into the keeping of the biſhoÞ, L 
tor, leaving Sc. and the ater pa 1 70 remain with the e *ec˖,0 u or adnuimi trator 5 5 
a very great aud 19 bijhof BY 4. 7 ſhai refuſe to take any ſuch 3 * 147 i 2 ee, 

2 onal t5 Dun 17: CoM t, togeth er with his cath to Ver! 5 2 2 ſaine. 

eſtate. B. 


proved the Will, and ſwore tn dring in an Inventory „ an 1d a time is athaned by the judge for th 
doing it, but he not doing ity C. cites lum before the jullge, who is ſatigfied that there needed not 
any. The wi i'! "I 12 re the < tation Was nete Per teſtcs pg ot TI! ſe fitence " to be aA Ns il 4 =Y 
reafon w! 2 tne Jul C ge th ought the inventory not n=cetl. ary Ws, hecauſe the ius tro 2 pays pints e 
ade and rc. of, given, and as for th: e lafe B. Fer. Ses _ the ret to C. and had allowed him 61. pe r 


cent. though the wil! gave only 4 l. Upon appeal ts the d-{rgntes by ne who le coufe was heard, and 

tentence given, that there WAS 110 need of an » Ce at the praintirt's inſtance. C. brou: ht i 
Fan -n of r e, and pray ed that the .. Wege ce be rev erf. d, any chat B. nav be : COUm] ned to ing 5 
in an ine entory for tlieſe reaſons: I. Tit there may be Cd in which C. oe be Exe L 
enter, and then te w! n be to . x for the fab 2. There way be . f 5 he A. in tle imo - 
ef C,aminnotroft being declared, the ſanic will be conftrued an advancement to C. 3- En” 7: 

exieutor may dic inte Ale, and then the admin Kration de bonis non wi 11 belong to C. This //2 

fay , that the Executor Hal. rack: 7 31 LE ana fv # : wy nYNICT Ys P 5 by 1 fry: * £9 4 175 and 110 11 ap 

can diſpenſe with his Oath. No twithſtan "ug the ſe armaments, ſentence was confirmed by Ld. Ch 

J. North, and Wyndham and Raymond J. Dr. Neu ton, and Dr. . ndon commit oners ot 

reiew; an a4 a tha DETT 1 Be artt t! Ire arguments, there ſpall t re py d another will, or ſjpc- 

Ci-4ities, or dying inte. and as to the fourth, the inter 1107 ot the fa 22417 2075 * 160 bon fit of leg. fer, | 
and ce. ak 25, and it 1 Fans that B. has acknowled in his h: „ 2 2 090 J. more than enough eo 

my the debts and r Es. "NG 47 the f. [tute the inc y 15 44 fe only of goed * chattl:i, ⁊uarti EA 


rchardiz/ 5, ond not of things in acdiun, whereas this eſtate ts molt © 74 ipe cialties; and it would 
be very erf2dv; ntagebus to en (as this caſe 15) to have their dehts diſcovered, when no necet- 
1 requi:es it; and the ordinary does frequent I diſpenſe with 2 longer time to bring in an in- 
veNtory, end to he *. ay a penſe wich the ering: 244 in the invents ry up cauſo. R am. 4703 471 July 18, 
1582. Boon ' caſe. 5 


1461 S. 8. Provides, that this act ſhall net projudice any ordinary, or 
other perſon, having or hereafter ta have authority for probate of te/- 
| taments, but that they may convene before them executors t9 prove 
| cr 125 e the teſtament, &c. and to bring in inventories, Sc. 
| If he male The executor had need be cautious that he doth not intermed- 
no in ven o- dle with, or adminiſter, the teſtator's goods, until he hath made an 


* 5 hal inventory; for although the act of an cxccutor is ſaid to os 19 
las: fs 
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Inventory. 


law before the proving of the will, and the making of an invento- 
ry; yet for intermeddling with the teſtator”s goods, as executor, before 
he hath made an inventory, or cauſed the tame to be made, though 
not exhibited, he was according to law puniyhabie z unleſs it were 


for doing ſuch things as could not conveniently be deferred till the in- 


ventory were made, as concerning things relating to the femnerals, 
or diſpoſing ſuch things as fervands ſervari non peſfint, and ſuch like. 
Beſides, if he make not an inventory, and yet adminiſter, he may 
be compelled to diſcharge out of his own purje more debts and legacies 
than perchance the teſtator's goods and chattels did amount to. 


* 


Godolph. Orph. Leg. cap. 20. 1. 5. 


may recover 
from him 
his whole 
legacy ; 
for in ſuch 
cale the 
Jaw pres 
ſumes goods 
ſathcient to 
pay all the 
legacies, and 
and that the 
EX2CULOT 
fraudulent- 
ly ſubſtracts 


the ſame; whereas he is not otherwiſe preſumed to have more than deſeribed in the inventory, 
tie ame being lawfully made. Swinb. 3 part. cap. 17. at the end. —geſides, if an executor re- 


= } b . * I. * * » 2 7 eule E 1 464 p bc» 1 3 » * » þ * = + FT „ * 
fung to make an inventorygmidminiſters the goods of the deceaicd, he may be puni hb d at he 4: 


ES IM 


- 
” 1 - 
7 as 
= 


tien of the biſhop cr ordinary. Swinb. 4 part, Cap. 6.———And be ihall be obliged to ſatisfy all the 


teſtator's debts and legacies ot of his ovwn eitate, upon the“ preſumption that he 
»Ob + © 


* 


XI. l. 3. 


3. Where the detendant did not exhibit an inventory, the caurt 
charged the whole legacy on him after 20 years, though he pretended 
he had no aiſets. Toth. 183. cites 15 Car. Hewet v. Baker. 

4. 22 Car. 2. cap. 10. /. 1. enacts, that all ordinaries and eccle- 
faftical judges, having prover to commt adminiſiratian, ſhall, upon 


their granting adnmmiſiration of ante/tate's e, tage bonds with ſure- 


. . 1 = 1 _— 3 
ties, two or more in the name of the ordinary, conditioned, (among 
other things therein expreſſed) to make or cauſe ts be made a true 
and perfect inventory of all and ſingulur the goods, chattels, and cre- 
aits of the faid deccaſca, which have or ſhall come to the hands, paſjeſſion, 
* SY r 1 A = } - . 9 4 4 
or knouxedre of him the ſœid A. B. (the admini/iratir) or into the 
[ FP 9 „ N 1 pry 2 1 Fo 5 . 4 / } : 1,2 EC 3 x7 1 ” * 2 — 
DANAS AHA F te 5 e 707 JI-H . alla Fi D fam: } [+4646 t5 Co bit 
\ OY C 7 . «£4 15 ＋ ' 
or cauſe ta be ealibiled into the regiſiiy of, © ec, at or vefore the 


3 5 2 ; . 
day of, &c. next enjuing. 


5. The executor had not an inventory; wherefore it was ſaid, 
they ought to wtend aſſets, 12 Mod. 346. Mich, 11 W. 3. Anon. 


(C) Of what Things; And how. 


x. INrentory echibited by adminiſtrator, ſhall not «/75p him td 
plead a deed of giſt of the fame goods, in a ſuit againſt him in 
the ſpiritual court by one of the next of kin to account, and prohibi- 
tion granted accordingly.—But for debts and th;ngs in actin which 
cannot pals by the gitt, for them he ſhall account. Roll. R. 123. 
Hill. 12 Jac. B. R. James v. James. 
2. A. makes executor, and deviſes after debts and legacies paid, 
reſiduum bonorum to F. $.—The party does nat inventory all the 


goods, or wdervalues them which he does put in; before all the 


debts paid, J. S. may ſue the executor in the court of requeſts, to 
make him ſhew the very value of the goods there, Paſch. 1 Car. B. 

R, Palm. 409. Anon. 
3. M. was poſſeſſed of divers leaſes and conveyed them in truſt, 
and after married J. S. and with part of the truſt-money bought 
| | 3 X jewels, 


* 


had aſſets of 


's to Wilcharge the whole, Ibid, —* Ibid. & part, cap. 18. S. . —8. P. Godolph, Orp. 
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467 Inventory. 


citzs S. C. jewels, and died. J. S. took letters of adminiſtration of the goods ; 
th. hes Of the wife; and the eccleſiaſtical court would make him account- 7 
414 In 


in cen able for the jewels and morey and to put them into an inventory; 
mal be put But the court heid that he ſhould not put them into the inventory; 
oe becauſe the property is abſolutely in the huſband, and he has them 
£3 not as adminiſtrator ; but things in action he ſhall have as admini- 
ſtrator, and ſhall be accountable for them, Mar, 44. Trin. 15 Car. 
B. R. Sir John St. John's caſe, 
4. By the ſtat. of 21 H. 8. cap. 5. the inventory is 1 c9n/7/? on!; 


of goods and chattles, wares, and nierchandiges, and nat of things in ” 
action. Raym. 471. 18 July 1682. Boon's caſe. 1 
But where 5. If an inventory be produced where there is one particular 4 
vente, Of gosd and bad debts, the defendant ſhall be charged with the | 
was fer whole, becauſe he doth gt drffingu;h them, unleſs he can dit- . 


AT” 5 5 APA AB IA po Ez 7 2 % 5 | * Y / 

Gown Þ/- charge any part of it by ſpecial evidence, Per Holt. Cumb. 342. x 
ate debt, 3 | N 

th. le Mall Trin. / W . Jo B. R. Anon. - 

not be aſſets, unleſs the plaintiif can prove that the defendant has received them; | - 

not ſet down deſperate, whetlicr arrears of rent or any other, ſhall be accounted allets, Wen 

Paid or not. Per Holt, Ch. J. 11 Mod. 225. Paſch. 1709. Anon. a | 


9 


„ 


6. Executor put in a ſecond inventory ſomewhat different from the 

former and would offer that, ſed non allocatur, no more than one 
mall produce his own anſwer in chancery as evidence for himſelf; 
but a creditor may charge him with which inventory he pleaſes. 
Cumb. 342. Trin. 7 W. 3. Anon. 

7. The ſame ſhall be indented, whereof one part ſhall be, by the 
ſaid executor upon his oath for the truth thereof, 4%t in the regiſtry 
of the court, the other part to remain with himſelf, In which inven- 
tory, the teſtator's goods and chattles are particularly to be valued 
and appraiſed, at their true and juſt value, Godolph. Orph. Leg. 
. | =” 

8. Generally all the goods and chattels, whereof the teſtator died 
rightly p:{ſoſed, (ſome certain things for ſpecial reaſons and legal re- 

ſervations and excepted) ought to be put into the inventory; and 
therefore leaſes are not exempted : alſo corn growng on the ground, 
is to be put into the inventory, becauſe it belongs to the executor : 
but not graſs or trees ſo growing, which belong to the heir; nor 
glaſs windows, nor wainſcot; nor tables dormant, nor margers, nor 
any thing aff:xed any way to the freehold ; nor the box or cheſt con- 
taining the evidences of the land; nor desrs, locks, or keys, nor fiſhes in 
the pond, nor dodes in dove houſes, ſituate in lands belonging to the 
heir, nor ben paraphernalia, that is, the wives convenient appa- 
rel, ſuitable to her degree; for as they are not to be put into 
the inventory of her huſband's goods, ſo neither are they liable 
to the payments of his debts, but the wives jewels, chains, and 
borders, and other rich ornaments af her perſon, are to be put into 
the inventory of her deceaſed huſband's goods. Likewiſe all houf-- 
[ 468 ] held fiuff is to be put into the inventory; under which word are 
compriſed tables, ſtools, forms, chairs, carpets, hangings, beds, bed- 
ding, linnen, baſon with ewers, candleſticks, with all forts of dameſ- 
tic veſſels, vrnether of earth, wood, glaſs, braſs, or pewter, yea, 27 
| pare! 
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Joint and Several, 4683 


parel, books, weapons, trols, cattle Fall kind, viftuals, corn and 


all forts, wains, carts, plowgear, caches, (though not 
houfhold-ſtuff,) alſo plate and Jewels 3 and generally all things not 
affix:d to the frechold, but coming to the executor, and not deſcend- 
ing to the heir, are to be inventoried ; but ſuch things as are affix- 
ed to, and fo become part and parcel of the free-hold, and all things 


that deſcend to the heir, and come not to the executor, are to be ex- 


empted out of che inventory. Godolph. Orph. Leg. 152. ſ. 4. 

4. Alſo debts due to the teſtator are to be put into the inventory; 
but monces raiſed 1pon lands given by the teſtator for the payment 
of debts or legacies are not to be inſerted into the inventory. 
Godolph. Orph. Leg. 152. f. 4. : 


(D) Conſidered How; and the Effet? thereof when 
exhibited. 

ch g and chattles as are contained in the inventar y- 

Eee r: med to have belonged te the teſtator, and now to the = 58 85 


exccutor, and no mord. I herefore zf a creditor or lægatary ahm 30, 408. 
So P. 


Swinkhk, = 


* 


that the teftator had at his death more goods than are appraiſed in the 
inventory, he muſt prove the fame; tor ſuch an inventory by the 
civil law cannot be diſapproved, unleſs the number of the witneſſes be 
twice as many in the number as they which do prove it; and if the 
executors or adminiſtrators do make a true inventory, they ſhall 
not be charged further with any debts than the goods of the teſta- 
tor or inteſtate will extend. Godolph. Orph. Leg. 15 1. ſ. 3. 

2. The teſtator's wid; exhibited an inventsry of his goods in 1 is 
the prerogative court. Legatee complained that ſeveral! goods, of —_ —_ 
which the teſtator died poſſeſſed, (naming them) were omitted and that by = Wy 
demanded an account what became of them. "I he defendant pleaded, civil law, 
that they were diſpoſed of by the teflator in his life-tims, and by his ge 5 
leave, and upon this plea the ſpiritual court gave coſts, it being a legatories, 
confeſſion of more aſſets than in the inventory; defer uant moved or any e 
for a prehibitton, ſuggeſting that the court proceeded to falſify an in- Cr A 
ventgry, Which they had no power to do; becauſe by exhibiting ſmonid dit 
thereof, their power was determined. And the court were of opi- cover any 
nion, that at te fuct ef the creditor they could not, but at the ſuit 2 1 
a legatee they might. 8 Mod, 168. Trin. 9 Geo. 1. Hinton v. 4944 wi 
b Par ker. 75 * an 15 

0173: ion, they 


will be admitted to prove the omiſſions and frauds which they allege. Ibid. cites 1 Dom. 522. 


1 
—_— —— 


Joint and Several. [469] 


(A) Joint Acts as Contracts, &c. Where ſeveral 33 
Jein, and all are not capable, whoſe Act it ſhall be 
| ſaid to be. 
I. EBT againſt the provſt and ſchalars of a college in Cam- 
D bridge, becauſe T. AMA. late proveſt, * Jeu of the defen- 
dani, and the ferulars, by F. their ſervant, bought twa bells of the 


plaintiff 
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469 Joint and Several. 


plaintiſf for 40 l. here at London where the action is brought, 2 
came to the uſe and profit of the college aforeſaid, and after 7. M. was 
removed from the provoſtſhip, and the defendant was elected and 
made proveſt, and the defendant being often requeſted did not pay 
and by fome juſtices the buying of the provoſt, and the contract 
cannot be good, nor by the abbot and covent, dean and clapter, 
baron and feme; for it is only the buying of the dean, provoit, 
abbot, or baron, and the others fhall be only as dead perſons in the 
law; but by ſome juſtices the contract is good and {hall be intend- 
ed the bargain only of the provoſt, and the name of the ſcholars 
15 only ſurpluſage 3 for the contract of the prot „ and the COMmmg 73 
the 2 of the college is the effect of the matter. Br. Corporations, pl. 


53. cites 5 E. 4. 70. . 
| © | 

See a. (B) Joint and ſeveral. at Things my be done 
LOTS momn—_ : 2 
Oficers. Jointly and Severally. 
_— (C) 8 je 
r . JOINT 24s or joint athorities, as q the juſtices of affife, or 
» LAY the 4 coroners, or the 2 eri in London, and ſuch like, ought 


*5 6. aud 1222 = bn 
determine to be executed jointly, and their returns and precepts accordingly, 
a matter; and yet one of them may ſerve the procets. Br. jointenants, pl, 
Ho du 25. Cites 39 H. 6. 40. 
power is gone becauſe it was joint. But it is ccherzuiſe 7 BY R. and C. B. and in Treliad and 
I.;: the power of one judge 15 not given join with the others: but the words are ci i 
te num juftictan darum, &c. Therc'ore mMces judi al da not determine by tlie death of one, though 
there are many judges ; nor miniit-rial ones, pro commodo publico; but others, iſe it is of powers 


concerning private intereſts. Jenk. 42. pl. 76. 


And 2. An intereſt cannot be granted jointly and ſeverally ; as if a 
* „, 4 R — 

en baun man grants proximain advocationem, or makes a ledſe for years, 5 
are wich two jointly, and ſeverally, thoſe words (ſeverally) are void, and they 
rm arl are jointenants. 5 Rep. 19. Mich. 29 & 30 Eliz. Slingiby's caſe. 
ett her ©; : 

then, ver they muſt join in action. Th:d, 18. bh.—-S. C. cited Sand. 156. Trin. 25 Car. 2. in 
caſe of Ecciefton v. Clipſham. So of a 69:4 72 vs & cuitbet eorum, they are void words, 
Ienk. 253. pl. 63. But grant of aLvowion to two te prei-nt AS good. Jenk. 263. pl. 63. 
ou. 252, 3. A feuer or authority may be joint and ſeveral. 5 Rep. 19. 
* Slingſby's caſe, | | 


470 (C) What ſhall be ſaid to be Joint or Several, 


/ 


1. FOINT words of parties ſhall, by ccnſtruction of Jaw, be 
taken reſpective and ſeverally. 5 Rep. 7. b. (d) Mich. 31 & 

22 Eliz. B. R. Juftice Windham's caſe. | 
2. When it appears by the count, that the ſeveral! covenanters 
have, or are to have, ſeveral intereſts or eſtates, there when the 
covenant is made with the covenantees, & cum quolibet ec rum, thoſe 
words make the covenant ſeveral, in reſpect of their ſcveral inte- 

reſts. 5 Rep. 19. Mich. 29 & 30 Eliz. Slingſby's caſe. 

3. There is a great difference between a power given to two, and 
an :ntereft given t twoz a leaſe for years is made to two, & cuilibet 
| COT UM 


HS 5 
- = 


Jointenants. | 479 


£:r:1m, this is a joint leaſe, and the words (cuilibet eorum ) are void; 
this is to maintain quiet and avoid contention, So of an obligation 
made to two & cuilibet eorum, or a grant of the next avoidance to 
two & cuilibet eorum. But a power ts ſell, leit, or make livery to 
two & cuilibet eorum is good]; for there is no profit. Cupido di- 
vitiarum eſt cauſa belli. Jenk. 262, 263. pl. 63. 8 
4. Ard a grant of the next avoidance to two & cuilibet eorum to 
rejent A. to the ſaid church 1s good. For the contention is avoid- 


ed by reſtraining both to preſent A. Jenk. 263. pl. +: 


Jointenants. "mM 


| | nants are ſo 
i - called, be- 
What Things they may do, the one to the cauſe the 
| h | lands, or 
Other. tenements, 
» | Cc. are con- 
1 1. F two jointenants for life are, of whom one 7s a feme covert, —_ 
and the baron and ſeme levy a fine to B. the other jointenant, conj unctim 
by which they grant the laud & totum & guiequid habent in it, Fe, fevtfati, &c. 


| ; nn . * „or qui con- 
to B. for the life of the feme with warranty, and after B. dies in bo 


during the life of the wife. There ſhall be ne eccupancy, but leſſor nent, and 
may enter into the whole, becauſe this fine, though it was in- are diſtin- 
tended as a grant, yet it hall enure as a releaſe, becauſe one 1 
8 » . g . ; 1 
jointenant cannot enfecſf his cCompamon, and therefore can t or ſeveral 
grant to his coinpanion. Mich. 22 Ja. B. R. adjudged upon a tenants, 
ſpecial verdict between Euſtace and Scawen.] ee Pars 

; Hers, 
and from tenants in Common, Ke. and anon * they Were called participes, and 10 We : Co, 
Litt. 181. + Jo. 56. S. C.—Releaſe (L.) pl. 3. S. C. (Z] pl. 2. 8. C. —2 Roll. R. 398. 
444. 472. 485. S. C.—Cro. J. 696. Mich. 22 Jac. B. R. S. C. If there are three inte- 
nants, and one grants, elle, biryuins, afjions, je 697 and cnferms, to one of the others, all his 
right, title, intereſt, claim, demand, aud eitate of aid to the lands held in joiuture, this is ſufficient 
to paſs the purparty ; and though the jury found quod conceflit, yet the court will adjudge quyd 


relaxavit, 2 Saund. 99.. Paſch. 22 Car. 2. Cheſter v. Willin.-Raym. 157. S. C. — Sid. 452. 


8. C. co ent. 78. Ss Co But it muſt be pleat a, 7 wA „elt 40. 


[ 2. One jointenant cannot enfeoff his companion, becauſe this Cited per 
paltes by way of + /very, and every of them is Vie per. my & Dodenidge, 
per teut. 22 H. 6. 42. b. 43. Perkins, ſ. 193. 197. | rn. 


a | ＋— 
Co. Litt. 200. b. But ſuch feotfinent will enure by way of cenfrmation. Br. Confirmation, pl. 
11 Cites 22 H. 6. 42, 43.— And one cannot make {wery to the other. See Partition (D) pl. 3.— 


Jointenants Can only paſs the e{t.te by rele 5 and nor by teor ment properly ſpeaking ; for they 


are in by the firſt feudal contra, and therefore a ſecond feotfnent cannot give any other or further 


title or ntoricty. Becaute every perſon * {hall be ſuppoſed to be in by the elder and moſt wortiy 
title, which is the prior feoffmient, and therefore the ſecond fevitment is impertinent. Treat. 


of Jen. 68. * 
471] 
3. If a grant be to A. and B. and to the heirs of A. B. who 
15 Jointenant with A. cannot ſurrender his eſtate to A. becauſe he 
is ſeiſed per my & per tout with A, and A. with him. 22 H. 6. 51.] 
4. If there are two jointenants, and one confirms the eftate of 
the other, he has nothing but a joint eſtate as he had before. 
But if there are ſuch words in the deed of confirmation, to _ 
an 


T * 


morn 
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and fo Hol to him and his heirs, all the tenements, whereof mention is 
made in the confirmation, then he has an eſtate fole in the te- 


nements. Co. Litt. ſ. 523. 
One ioin- 5. One jointenant cannot make a a leaſe to his companion, 
tenant may. becauſe they have joint poſſeſſion. Arg. Qw. 102. Cites 10 E. 
mate 2." 4. 3. Popham Ch. J. contra, but F enner J. doubted. 


t W:i! IO 
the other; but only ſaying to the other, that [ will” nat occupy it, this is no ailent that his com- 
panton thall have all, nor is any tl:ing given by this to his companion. Cro. E. 314. Hill. 36 Eliz. 


B. R. Gennes v. Portman. — Ow. 102. S. C. by the name of James v. Portman. 


If one 6. Rent charge granted by one to his companion, whether it be 


void, or whether on the death of the grantor, tae grantee ſurviving 
the other ſhall not have, or oi the death of the grantee, the heir of the 
5 endering as ntee {hall not have it of the grantor luv ing. Vid. Kelw. 128. 


. 


Fe? . 
void. Bur b. pl. 95. 


in Cale of a coparcener it is good. Arg. Trin. 21 Jac. B. R. 2 Roll. R. 445, 473. A 


A. B. and C. 3 jointenants give their lands 9 
in tn il, 2 nainder to A. in tail; per Mead „ The 


3 . 

void, 14 Le. 187. 19 & 20 Eliz. Anon. 

Seif A. i 8. If A. and B. are jointenants, and A. mates a legſe for life 
Are Ni. FL 

B. are joid- of Hit moiety to C. and grants the wy eien to B. the fanie is good. 
renants of 3 > 8 & FR by, 
Le. 7075 19 & 20 Eliz. B. R. Anon. 
. bis mefety u bit cen, the ſame is good without queſtion if it be By leed; but if it be by 
word qurte. 4 Le. 187, 19 & 20 Eli. Zz. B. . Anon. Put where A. an B. were jointenante 
jor He, and A. ranked his » cicty to bi: companion for Go years to hegia after his deut“, it was adjudged 
void; becauſe it was a poſſibility. And to it is of a covenant to ſtand ſeited tothe. ule of, &c. a: 


was judged in B TON AN D Harvey's 8 37 Eliz. Godb. 145. 3 fac. Whitlock v. Hart - 
well. No. 776.5. 2 
9. A. and B. joi intenants for 100 years, B. takes a lemſe of A. for 
15 years, to begin, &c. the ſame {hall conclude B. to claim the 
whole term or parcel of it by ſurdi vor. 2 Le. 159. 21 Eliz. B. R. 
in Pleadall's caſe. 
But if there 19. It there be 2 jointenants of a , the one may releaſe to the 
foe other; but if the rent be behind, now the one cannot releaſe his 
wert avoid... intereſt in the arrears to the Her; per Walmſly Scrjeant. Le. 
unc- which mw Mich. 30 & 31 Eliz. C. B. in caſe of Brokeſby v. Wickham 


1; fin 5 be- _ 

Com: id; N 

after the falling the one cannot ren.. to the ot! er, nor can it be ſj rendered. D. 233. Marg. p]. 
29. Cites Bros ſby's caſe.— ZBecauſe 70 intereſt is in him to whom the releaſe is made. D. 283. 
Marg. wo 29. cites the C Ho 0 f Li incoln v. Brookefby. Cro. E. 173. Hill. 32 Eliz. B. R. S. C. 
—If one ſointenant fr life, rale t to the other, the releſſce has now only eſtate for her own life, 


* 5 % - 1 r 
and yet the other's life has continuance to anſwer incumbra mces, &c. 6 Kep. 78. Paſch. 5 jac. 


C. B. Ld. Abergave; Bs 7 


} A 757 (B) Of what Eſtates, Things, or Actions, "Io 


2 * may be a Þ Survivor. 

a rig/t oy 

Hrs . [ 1, T W O jointenants of a rent forma or a rent charge are, 
13 the ſurvivor ſhall recover all the arrearages neared in 


there any 


thing un- the life of his companion. 4 33 H. 6. 20. b. adjudg ged. 15 E. 3 
re ſonable Af, 18. ] 


or®: unequal Its 
tenancy, each having an equal chance to ſurvive, and the duration of all lives 


in the law of joir 
being uncertain, if either party has an W CPL of his own life he may ſever the jointen: 2 * 
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dy deed; fo that ſurvivorſhip can be no hard/hip, where either ſide may at pleaſure prevent it. 
2 Wms's Rep. 529. Trin. 1729. by the Maſterof the Rolls in caſe of Cray v. Willis. 

+ Br, Jointenants. pl. 49. cites S. C. and Fitzh. Aſſiſe, 18. and it ſhall be recovered by aſſiſe 
or 1yow ry. —So if the ſurvivor be diffeifed, per Choke and Littleton, Ibid. pl. 3. cites S, C.— 
Br. Aſſiſe, pl. 7. cites 8. C.——It 2 »:: be granted to A. and B. and the rent is behind, the ſur- 
vivor ſhall now avew in his own name for the whole, and yet it was in arrear in the lite of the 
Other. Arg. Bulſ. 136. Trin. 9 Jac. 

[ 2. If an office of truſt be granted to two for their lives, no ſur- 
vivor ſhall be of it, but by the death of the one, the grant is 


void as to the other. 11 Co. 3. b. Auditor Curle's caſe. (But 


Vid. Sur- 
VLIYOTs 


Orig. 


3. Th ſtatute of 32 & 33 H. 8. ordains, that there ſhall be a 
2200 auditors in * the office in [the court of] wards; and one grant 
is to two of the office for their lives. By the death of one the 
grant is void. 11 Co..3. b. Curle's caſe. ] 2 

[ 4. But if the grant be to two conſunctim  divifim and the ſur- 
vivor, the ſurvivor ſhall have his part. 11 Co. 4. ] 

A. and B. recover by aſſile of moztdanceſtir land and da- Br. Join- 
before execution of the damages B. dies, A. ſhall tenants, pl 


not have execution »f all the damages by ſurvivor, but only of a S tes, 


moiety, becauſe the damages are reah, being in lieu of the pro- Fh. Exe- 


fits of the land, and therefore ſhall not ſurvive. 14 E. 3. Execu- cut on, 255. 
tion, 75. adjudged.] | 

[ 6. But if A. and B. recover a debt by judgment, and B. dies, Du where 
A. ſhall have execution F all by ſurvivor. 14 E. 3. Execution, bee defend 
75. for this is 1:7 real in its original. 1 
barred the plaintiff, and Had jrdymerr t6 recuher the ad vo ſon, and writ to the biſhop, he one died, 
and the other two broupht eine fauctri, and couid not have execution, beciuſe three recovered by 
judgment, and two (could not tu execution. Br. -Jointenants. pl. 53. cites 11 E. z. and Fitzb, 
are impedit, 85. 


| 
and B. dies, A. thall have execution of the whole by ſurvivor. 14 E. Fol. 87. 
3. Execution, 75. 41 E. 3. Execution, 88. adjudged, 25 E. 3. 
38. b.] | | 
I 8. If A. and B. recover by aſſiſe of martdanceftor land and da- Fr. e 
mages, and have executi9n of the damages by clogit of the moiety of — ? 
the land, and after B. dics, A. ſhall have all by ſurvivor, till all the 
damages levied; for this is by their joint execution one joint term, 
which ſhall ſurvive. 14 E. 3. Execution, 75. ] | 
9. In guare impedit againſt baron and fem, the p!aintif recovered 
by falſe cath, the baron died, and the fem? brought attaint for the 
damages levied of the goods of the baron, and yet the feme by the at- 
taint was reſtored to the damages loſt, and to the advowſon, and re- 
covered other damages by the attaint, becauſe if the firſt damages 
bad not been levied of the goods of the baron, they thould be levied 
of the goods of the feme who was party to the judgment; and there- 
fore the attaint ſurvived as well for damages as for the principal, 
Br. Jointenants, pl. 46. cites 46 Al. 8. | 
10. As the ſurvivorſhip takes place among jointenants, ſo it takes 
place a trofe who have joint eſtate, or poſſeſſion, with another, 
of a chaitle real or perſonal; as if a leaſe of lands be made to ſeveral 
for term of years, the ſurvivor of the leſſee ſhall have the tenements 
to himſelf intire during the term, Co. Litt. ſ. 281. 


7. If a recegnizance or /atute be acknowledged to Y. and BB. 
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Hcretyit . If a horſe or other chattle perſonal be giren to ſeveral, the 
is manifeft . x 5 
that far. ſurvivor ſhall have the horſe ſolely. Co. Litt. ſ. 281. 


vivorchip holds place regularly as well between jointenants of goods and chartles in poſſeſſion 
er 2x ig b, as between jointenants of inheritance or freehold. Co. Litt. 182. a. 


5 | [ 473 ] 13. In the ſame manner it is of dcbts and duties, as if an obliga- 
| | tion be made to ſeveral for a debt, the ſurvivor ſhall have the whole 
debt or duty.—And fo it is of other covenants and contracts, &c. Co. 
Litt. ſ. 282. : 
| T4» The wares, merchandize, debts, or duties which jaint mer- 
| chants have as joint-merchants or partners ſhall not ſurvive, but 
ſhall go to the executors of the deceaſed, and this is per legem mer- 
catoriam, Which 1s part of the laws of this realm for the.advancement 4 
or continuance of commerce and trade, which is pro bono publico; F 
for the rule is that jus accreſcendi inter mercdiores pro beneficio com- | 
mercii locum non habet. Co. Litt. 182. a. Q\ 
S1 i; 15. If lands be given to two, and the heirs of one of them 1 
| mee denen good jointure, and the one hath franktenement, and th | 
nats are . | . . 
given t2 : fee ſimple, and if he who hath the fee die, he that has the ff? 
and the nement ſhall have the entierty by the ſurvivorſhip for his life. Co. 


heirs of the : 
= 2 it. . 285. 
of them begotten; the one hath frank-tenement, and the other fee-tail, &c. So that they are 
jointenants for life, and the fee ſimple or eſtate tail is in one of them; and h-cauſe it is Ly 
ene and the ſame conveyance they are jointenants, and the fee-ſimple is not executed to all fen. Co. 


Litt. 184. a. 


wv 
22 ̃ ! A Sei tony, 
> : 


. 
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wu 
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16. If lands are let te two for their lives et eorum alterius diutiu: 
viventi, and ene of them grants his part to a ſtranger, whereby the 
jointure is ſevered and dies; here ſhall be no ſurvivor, but the leſſor 
ſhall enter into the moiety and the ſurvivor ſhall have no advantage 
of theſe words, (et eorum alterius diutius viventt) for two cauſes ; 
for that the jointure is ſevered, and becauſe thoſe words are no 
more than the common law would have implied without them. 
Co. Litt. 191. a. 

17. As there are alſo jointenants by other conveyances than Lit- 
tleton here mentions, as by fine, recovery, bargain and fate, releaſes 
confirmation, &c, ſo there are divers other limitations than Littleton 
here ſpeaks of; as if a rent- charge of 10/, be granted to A. and B. 
to have and to Hd to them two, viz. to A. until he be marricd and to 
B. until he be advanced to a benefice, they are jointenants in the 
mean time notwithſtanding the ſeveral limitations; and A. die he- 

Ire marriage the rent ſhall ſurvive, but if A. had married the rent 
| ſhould have ceaſed for a moicty & ſic e converſo, on the other ſide. 
. Co. Litt. 180. b. | 

18. If two jointenants be in fee, and the one [ets his part to anos 
ther for the life of the leffor, and the ler dies; tome: tay, that his 
part ſhall ſurvive to his companion, for by his death the lcaſe was de- 
termined, and others hold the contrary, and their reaſon is firſt, that 
at the time of his death the jointure was fevered; for fo long as he 
lived the leaſe continued; ſecondly, that notwith{tanding the act 
of any one of the jointenants there muſt be equal benefit of ſurvi- 
vor as to the frechold; but if the other jointenant had firſt "wn 

there, 
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Jiaiointenants. 
x there had been no benefit of ſurvivor to the leſſor without queſtion, 
- Co. Litt. 193. a. MW : _ 
19. Lands were given to A. in tail, remainder to the right Heirs 
of B. who had iſſue two daughters M. and N. and died; A. died 
af without iſſue, M. and N. died; a formedon mutt not be brought 
5 | by the heirs of both, but by the heir of the ſurvivor; becauſe they 
8 have that remainder as purchaſors. 3 Le. 14. Mich. 8 Eliz. C. B. 
Stowell v. the Earl of Hartford. . 
8 20. Two jointenants, one mates ſcoſtiment in fee on condition and 
{ dics, the other ſhall not take benefit of the condition; per Wray 
” Ch. J. 2 Le. 218. Paſch. 16 Eliz. B. R. in Humphreſton's cale. 
0 4 21. A. and B. jointenants; A. bargains and ſells the land and dies 
p F Deore inrolment of the geed ; the land ſhall not ſurvive to B. becauſe 


the after inrolment makes the uſe to paſs from the ſealing and de- 

livery of the indenture. Arg. 2 And. 161. | 

A. brought treſpaſs againſt B. for taking bis cattle B. plead- 
was poſſeſſed of the cattle juintly with another not named 

In the writ, and deraanded judgment of the writ; A. replies that 

the other was dead at the time of the action brought, B. demurrs; 

court ruled a reſpondeas ouſter, Sti. 102. Paſch. 24 Car. B. R. 

| A Scoble v. Tolye. : 

F 5 23. Two jointenants of a copyhold, one ſurrendered and dies before 

edminiftraticn, ſurvivor ſhall be prevented by admittance afterwards. 


3 Lev. 386. Hill. 5 W. & M. C. B. in caſe of Benſon v. Scott. 


: cites Co. Litt. 59. b. 

: $ 24. A. and B. are jointenants 25 the truſt of a term; A. dies, the 
r ; executor of A. got an aſſigment from the jurviving truſtee; yet B. 
1 1 {hall have the whole by ſurvivorſhip; for per Ld. Cowper a truſt 
; 1 of a term mult go as the term at law would have gone by the like 
J 


limitations. Paſch, 1706. 2 Vcrn. R. 550. Aſton & al. v. Smallman 
& al. | | 
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S. C. cited 

by the Maſ- 

ter of the 

Rolls. Trin. 

1729. 

2 Wms's 
ep. 230. 


= 
1 


12 caſe of 


Cray v. Willis. 


(C) What Things may ſurvive [ CBarge.] 


/ \ 
Soe (Fu 


Deviſe 
F i (D. c) 
. ö «\ 
LI. IF baron and ſeme alien by fine with warranty and the ſeme . rg. 
» ; . . . ; . TT "XECU 
dies, the warranty ſurvives upon the baron during his lite. (17, b. 2) 
22 E. 3. 1. Curia. ] ——Survivor 
| | (G) The 
| 1 
4 land of the baron only may be put in execution; hecauſe there are no moieties between the 
' baron and feme, So the caſe is reported, 3 Rep. 14. a. b. 
: I 2. If two make a joint warranty and one dies, the ſurvivor Per if the 
ſhall not be charged of all, but the heir and the other ſhall be charg- -<" pans 
( ] ed Jointly ; becauſe this is a real charge and no ſurvivor. 3 Rep. de 7, <1, 
. 14. 5 Wm. Herbert's caſe. 17 E. 3. 41. b. adjudged 21 E. 3. r er 
oi O. Contra 17 E. 3. 8, b. all ac- 
. 5 ; / E 3 8 b 1 count ſor 
: | | the whole. Br. Jointenants, pl, 5. Cites 41 E. 3. 3. 
| [ 3- So if two bind themſelves in a recagnizance, there ſuall not S. C cit2d 
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2 


be any ſurvivor of it; becauſe this charges the land. 3 Rep. 1 5 

3 2 E 

Sir Wm. Herbert's caſe. 29 E. 3. 39. 29 Aſſ. 37. adjudged. ] A 

See pl. 16, [ 4- So it ſeems if a joint judgment be againſt two upon a joint ob- bs 
ligation there ſhall not be any ſurvivor. But Quere.] 5 

[ 5. If two are bound ina recognizance, and one dies, and the 5 

other has nothing wheredf to levy the debt, the execution may be A 

ſued againſt the heir of him that is dead to have execution of 3 

the land to him deſcended in fee. 5 E. 3. 35. Execution 100. ] 1 

S. P. pr. { 6. If two bind themſelves in an igatian * jointly, of this there 1 
1 ſnall be a ſurvivor; for ſurvivor ſhall be charged of all, becauſe it 2 
mants, p43 ,.Sr...7 þ 7 1 
Gres 4 b. is perjona!, 3 Rep. 14. b. Sir Wm. Herbert's caſe. } | FE 
3. 279—S0 if the one be outlawed the other ſhall anſwer for the whole. Ibid, S. P. but the E< | 
ohligee mas bring an action againſt the ſurvivor and the executor of the other if hie will, and if 3% 
both die he ſhall have an action againſt the executors of both. Id. pl. 55. cites 31 E. 3. and . 
Fitzh. Exec. 82. his. pl. r5. ſays that it ſeems the obligee of necellity, ſnall have the ac- 2 


tion againſt the ſurvivor, and the ex<cutor of tlie other; for the charge caundt ſurvive, for te 
one who ſurvived was never bound alons in the whole, therefore he and the executor of e 
ſhall anſwer it, as it ſeenis; neverthcleſs non arguitur. Aud, if they were bone 

verally, yet per Markham he may have debt again{t the one and the executor of WD 2 
Wil. Ibid. cites 19 H. 6. 55. ——* If one dies before judgment the ſumt ivor ſhall be charged aloe. 


1 
* 


4 Mod. 315, 316. incaſe of Lampton v. Collingwoud. — Sid. 233. in caſe of Ohr. Crof- 1 
[/. If A. recovers damages in an aſſiſe arainſt B. and C. and after © 

B. dies; A. ſhall not have execution againſt C. only, but againſt C. 4 

and the Heir, and terr-tenants of B. 19 E. 3. Execution 81. B. 1 

being returned dead in a ſci. fa. was not compelled to anf yer till the 1 

| heir and terr-tenants of B. were warned, ] | 7 
— 3 8. If a man makes 1 his bailiqft and the one dies, the other hal! 
I o of 


C. if the anſiber the while account clearly; per Thorp and Finch. juſtices, 
one is . quod nemo negavit. Br. Jointenants, pl. 50. cites * 41 E. 3. 3. 


anos; and} id cites 13 E. 3. Fitzh. Brief 672. agreeing herewith. 
1 Ibid cites 13 E. 3. Fitzh. Brief 672. agreeing 
charge may ſurvive, as well as profit. | 


[ 475 ] 9. If there be *wo jointenants of a term and one is condemned in 
Tr. Charge! de hi, or damages, and dies, and the other ſurvives, the term is diſcharg- 
r Cites ed 3 execution; per Chaunterell. Br. Charge, pl. 12. citcs 
. 7 H. 6. 1. 
10. Debt upon a contract againſt B. who abated the writ, becauſe 
the contract was made by B. and C. who was alive, not named, &c. 
and after C. died, and another action was brought againſt B. only; ſo 
ſee that charge may ſurvive, Br. Jointenants, pl. 21. cites 9 E. 
4. 24. | 

11. If a leaſe be made to two rendering rent with words that if :t 
be in arrear, and demanded of them bath, &c. And the one dies, and it 
5 demanded of the other who ſurvives, and he does not pay it, this is 
- good 3 and he may re- enter. Br. Jointenants, pl. 62. cites 

. 8. 

12. If two jointenants are ſeiſed of an eſtate in fee ſimple, and 
the one grants a rent- charge by deed to another out of that which t5 
bim belongeth ; in this caſe during the life of the grantor the rent- 
charge is effectual; but after his deceaſe the grant of the rent- charge 

X | | 1 + 
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þ Jointenants. 475 
4. 9 is void as to * charging the land; for he who hath the land by ſur- * And it 13 
3 vivorſhip {hall hold alt the land diſcharged, and the reaſon is becauſe ;, Wipro 
he 1 the ſurvivor claims and + hath the land by the ſurvivorſhip; and hath itfeif. Fin. 
Fe. not, nor can claim any thing by diſcent from his companion, &c, Law, 3vo. 
ho 7 But otherwiſe it is of parceners. Co Litt. ſ. 286. Frm 


43. S. P. He has it by title paramount and from the grantor. Arg. 2 Roll. R. 286. But 
if the one jointenant grants a rent-charge ont of his part, and after re{-ſ-5 to bi; compantnm and dies, 
he ſhall hold the land charged; for that he is out of the reaſon and cauſe ſet down by Littleton 3 


13 becauſe he claims not by ſurvivor in as much as the releaſe prevented the ſame. Co. Litt. 185. a. 

re "i 6 Rep. 58. Lord Aberganey's cale. —— Show. 377. Paſch. 4 W & M. cites S. C. that he Mall 

it ' . never avoid the grant, becaute he comes to the eſtate by his OWn act, VIZ. acceptance of the reltaſe, 

3 aud not per jus accreſcendi. do if A. B. and C. be juiutenants in fee, and A. charges his part and 

= | then r2/-aſe; te B. and his heirs and dies; it-is agreed by all tnat the charge is good for ever; be- 

the 2 cauſe 1n that caſe B. cannot be ſaid to be in from the firſt feoffor, fur he has a joint companion at 

if 4 tlie time of tlie releaſe made, and ſeveral writs of præcipe muſt be brought againſt them ; and 

3 FS: albeit the c of one joigtenant 0 tHe 7-/:dur of the jointenants makes no degree in ſuppoſition of 

RY 3 law, neither is there any ſeveral eſtate between them, but the eſtate of him that relcaſes is as it 
tba were extinguiſhed and drowned in their cſtate and poſſeſſion fo 25 one precipe lies azainſt them, 
+ vet ſhall they hold the land charged. Co. Litt. 18 5. a. (w — Show. 377. 4 Le. 133. Cites 33 Ho ; 


ot OE Po IT EAR ERR eos 
- aye ki, Exh 


' nication. Co Litt. 184. b. 185. a. 


80. 5. 
[ 2. If two infant; jointenants] alien in fee, and after one dies, 
the ſurvivor ſhall have the whole; for notwithſtanding the feoff- 

| | ment, 


13. If two jointgnants be of a term and the ene of them grants 10 
J. S. that if he pay to him 10 l. before Michaelmas, then he ſhall have 
his term; and if the grantor dies before the day, J. S. pays the ſum to 
his executors at the day, yet he ſhall not have the term, but the 
ſurvivor ſhall hold place; for it was but in the nature of a commu- 


Ach. it ſhould have bound the ſurviyor. Co. Litt. 125. a,,oeS, P. Arg. 


14. If there are two jointenants infants, and ene makes a * 
for years and dies, the other ſhall avoid it; for the leaſe is utterly 
void, of which every ſtranger may take advantage; but of acts void- 
able it is otherwiſe; per Wray Ch. J. 2 Le. 218. Paſch. 16 Eliz. 
B. R. in Humphreſton's caſe. | 


Fin, Law. 
3vo. 03, 
But ii joins 
tenant of 3 
term had 
made 4 laſe 
fer years 12 


begin at 


Bridgm. 43s 


But if ane 
leaſe; for 
life and 
makes i- 
very in 

2 In and 


dies, the 


other ſhall not avoid it becauſe i: is a yoilable aR only; per Wray Ch. J. 2 Le. 218. in Hume 


pireſton's caſe. 


15. Where the lands of ſeveral are charged with a debt, it Hall not 
tre wholly on the ſurvivor; as if a recognizance is acknowledged by 
ſeveral, the lands of all are thereby become charg=able and ex2cution 
ſhall be equally made, and if one die, a ſci fa. mult be brought a- 
gainit bis heir and tertenants; for they being all in æquali jure the 
charge ſurvives. 4 Mod. 315. 


If judg- 
Ment it 
debt be a- 
gainſt two, 
and after 
one dies, 
execution 
in the per- 


ſonalty may be againſt the ſurvivor; but if he takes execution in the realty it ſhall not be againſt 
The furyiyor only, but againſt him and tbe heir of the other. Ley. 30. Paſch. 13 Car. 2. Smart Ve 


Edſon. 


Ray m. 20. Edfar v. Smart, S. C. 


(D) Of what Things there ſhall be a Surviver [0 
his Advantage. ] 


LI. IF two jointenants are di ſſeiſed, and after one dies, the ſur- 
vivor ſhall have all. For the right continues joint. 21 E. Je 


92 


476 


But if one 
only alien 
in fees and 
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dies, the ment, the jointenancy is net ſevered for the poſſibility EY eating it 
furvivor by dum fuit infra ætatem. 21 E. z. 50. b. adjudged. ] 

Canine en- | | 
ter, by reaſon ot the infancy of his companion; for by his feoffment the jointure was ſevered ſo 
Jong ae tne feutfment continues in force, fo the heir of feoffor ſhall have dum fuit infra ætatem, or 
ſhal! enter into the moiety. S Rep. 43. Hill. 45 Eliz. Whittingham's caſe. 


3 Bulſt. [ 3. It baren and feme and a third perſon purchaſe land in fee, and 


—_— zaren aliens all and dies, and then the feme dies, all ſhall ſurvive 
Ch. in to the third perſon; for the j973:ternancy was not ſevered by the alic na- 


caſe of tion of the baron; for the feme and third perſon mig ght join in a 


Smalman v. writ of right after this death of the baron. 35 Aſl. 15. adjudged. 31 
. Li. H. 6. Entre Congeable 
e. ntre ongeable, 54. 

187. b. 188. a. S. P. and the . ſnould not have barred the entry of the ſirviver; for 
that he claimed not under the diſcontiuuanue, but by title paramount above the lame by the firſt fe- 
offment, which is worthy obſervation. Co Litt. 1$7. b. 188. a.: if the huſband had mode 
a ſecoffment in fee 42: of the monty, and he and his w ifs had died, their moiety heals not have ſur- 

ived to the other. Co. Litt. 188. a. 
v 
Ss where a 4. If {a leafs be made * to tt during their lives, and 
== his eſtate ſurvires. 5 Rep. 9. per Popham, Ch. b. J. & tot 


3 Trin. 34 Eliz. B. R. in Brudenell's cafe. 


te , ard 2 a bart, and after ther- made his executors anc gied, the other brought writ 
of account by ihe ſurvivor, uud well 25 it ſcan 1s; for as the term i all {.rvive, ſo the uten and 
rr 54 lat vive. Br. Jontenants, pl. 22. cites 39 E. 3.19.—— 8. Þ. bv the Matter of the 
Rolls. 2 Wins's Rep. £24. Trin. 1729. in cafe of Cray v. "WW Illis. Put if a leaſe be made rs 
A during the lil of ewry without ſaying, aud during the life of the longest! ver, Te eſtate 3 
mines not on the deat!) of © ne. 5 Rep g. Per Popham Ch. J. and tot. Cur. in the cate fur. 


8. 3 cited by Coke Ch. 75 -Bulf. 131. and ſavs that there 15a « ference between a mere colluter al lis 
Litter, and where the ſame | is mind with an inte . 


5. But if a land be to pay during the life of two ſtrangers, the 
payment ceates on death of one; per ot. Cur, and grounded them- 
ſelves upen the faire ion in Bu UDENELL'S Caſe, between where 
the ceſty que vies have an :rtere/?, and the cates ot collateral limita- 
tions, 1 Nod. 187 + Site V 1" — 


oh Rep. 6. Bes: In fome C2ICS an inte. 52 Wl I 107 ſur 5 viv Cy as 17 an Mee 
„ . re- : "3d 

. were 37 gute ti tivo and Oi1C dies, unleſs a Are Words of {UrVivor- 
” % FY 3 . F - f - 1 
citor 4 5 in the grant. 1 Mod. 167. 26 Car. 2. C. B. in caſe of Slater 


— 1 2 3 
Cu Ic Cate. 3 "mtg 


(E) Mat ſhall be ſaid, a Severance of the Join— 


cure. 


[.. 1 F a forme covert and J. S. are joint, ants for life if a cofyn2: ds 


and F. S. ſurrenders hts moch ts the haren and feme, this is 
a“ ſcycrance of the jointure; ſo that he is tenant in common with 1s 
Roll. R. wife, Adjudged, my Reports. 14 Ja. Lane v. Pannel. ] 

235. 3'7 

433. S. C. adjudged. 

[ 477 ], £2 If two jointenants in fee 4 copybold are, and ce furrenders 
N. B. Zu n is maiety into the hands of the lord 29 7he ve of is 27 will, we by 
Co. Lit. his laft will dev viſes it to * the other, this is a good deviſe, becat 
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by the ſurrender the joiature was ſevered between them. Co. Litt. 


477 


59. d. to 
this pur- 


87 J 4 
59. b. } poſe is 
only the following PI. — * Orig. (alauter)—Prownl. 127. Hill. 5 Jac. Allen v. Naſh. 


r 2. So if two jointenants in fee of a copyiold are, and one ſurren- 
— 5 — x — L 1 Ss * . 
der his part out of court into the hands of the lord, fe the uje of his 


laft will, and after by his laſt will devyes it to a firanger in fee and 
fter at the next court the ſurrender is preſented ; by the 


* 
dies, and aft 


furre: ler and prefer itt the JOinture was ſevered, and the device 


ought to be admitted to tic moicty of the land; for now by rela- 
tian the Rate of the land was bound by the ſurrender. Mich. 2 & 3 
Ph. & Ma. 6. Con/table's cale, cites Co. Litt. 59. b.] 


Jace E. R. Porter v. Porter S. P. per Cur. cited 4 Mod. 254. Hill. 5 W & NI. B. R. iu 


” 4 3 4 * C * * 
Cale Of Benſon v. Scott. £1 


[ 4. If A. and B. are jointenants in fee sf land held of a common 
A. is eint 5/ felony and executed, yet this is not any ſe- 
the jointure; but this notwithſtanding, the land ſhall go 
y ſurvivor to B. rute /zrd enters for the forfeiiure, Mich. 11 
Car. B. R. per Curiam, between Harris and I/ariel, upon the at- 
tainder of the Lord Caſtlehaven. ] | 
[ 5. But in the ſaid cafe, though the lord does not enter in the life 
of A. who wes attaint, by which the land comes by ſurvivor to B. 
yet the lord may enter after for a forfeiture into the moiety of A. 
for this was bound by the attainder, and the forfeiture relates to 
the felony committed, which by relation, when the lord enters, 
comes in peramonunt the title af B. and fo prevents the ſurvivor, and 
[males] an altcration of the eſtate before the death of A. by way of 
relation. Mich. 11 Car. B. R. adjudged upon a ſpecial verdict 
between Harris and NMardell. Intratur Hill. 10 Car. Rot. 542. 
The lord Co/!{chaven was the perſon attainted, who was attainted 
of a rape. . 1 | | 
[ 6. If one jointenant in fee be attaint of !;n;, and after the 
other dies in the life of him <vba 1s attaimu, his part all ſurvive to 
him who is attaint; held per Brampfton in the faid caſe of Harris 
and V ardell. But he held, that the lord ſhall not have f%is part by 
his attainder if he be paralanc afterward. But Barkley ſeemed, that 
he ſhell forfeit by his attainder all the land which ſhail come to him 
during bis attainder, aud therefore that the lord ſhall have this 
moiety alto. ] | 1 
7. If two jointenants of rev] in fee are, and one grants 
his reverſion, and bejire attorument, the ether dies, his part ſhall 
ſurvive to him who made the grant; becauſe the jointure was not 
ſeyercd till attornment had; per Brampſton in the ſaid caſe. And 
though an attornment comes after, yet he ſhall have it by ſurvivor, 
and it ſhall not be deveſted after by attornment.] 
8. In aſſiſe; land was demiſed ro two for life, and to the Imnge/t liver 


4 them; they made partition, and one died; the leitor entered; the 
c 


flee ouſted him, thinking by theſe words (the longeſt liver of them) 


that the ſurvivor ſhould have the whole; and the leſſor brought attic 


and recovered; for theſe words * longeſt liver, &c. ) is the com- 
| 0 3 mon 


Noy. 152. 
Coke Ch. 
J. cites it 
25 adjud- 
ged, m caſe 
Allen v. 


judged, 
Cro. j. 100. 
XIIch. 2 


Jo. 287. 
Ld. Au- 


Sl p 
LEY S Cate 


8. C. adjud- 


ge d, by 
Croke, 
Jones and 
Be Key, 
abſente 
Brampiton. 
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i mon law, and by the partition the jointure is fevered for ever, Quod 
| nota. Br. Jointenants, pl. 28. cites 30 E. 3. 8. 
9. If a man /eafes land t two for 20 years, and confirms the eſtate of 
ene for life; quære if by this the jointure be ſevered. Br. Jointe- 
nants, pl. 57. cites 32 E. 3. and Fitz. Quid Juris clamat, 5. 
[ 47 8 10. In ailife, it was found by verdict, that two brothers purchaſed 
Br. Parti- @ mull jointiy to them and their heirs, and there was a poſt in the 
tion, pl. 4. mill, and it bas agrezd for reparation of it tat * a mark ſhould be 
_— made in the poſt, and that oue repair the ane part to the paſt, and the 
(Dolet). ether repair the ether part to the pot for ever, and that their intent 
was, that this ſpculd be a ſeverance between them and their heirs, and 
one died, and the ſurvivor ouſted his heir, and he brought atliſe 
and recovered by award; for this is a good ſeverance of the join- 
ture. Br. Jointenants, pl. 37. cites 47 E. 3. 22. | | 
IT. Where a man and a vilicin purchaſe jrintly, and the lord of the 
villein enters into the 2::::t;5 of his villein, or if this moiety be x66 
vered, the jointure is fvercd and the warranty 2ito. 
tenants, pl. o. cites 48 E. 3. 17. | | 
12. If a diſeißr infer fs baren and feme, and the diſſliſee re-enters, 
and the baron enters claiming to him and his fem, the teme by this 
is not made tenant, by reaſon that the jainture before was defeated by 
the entry of the diſſeiſee, and the entry of the baron again is not 
law. i, and ſo nothing veits again in the feme. Br. Jointcnancy, 
. 28. cites 14 H. 6. 26. 
S. C. cited 13. If two femes are jgintenant: and take barns, and the barons 
Em: £5 alien all and die, and ane feme recovers one nuiety by cui in vita, and the 
27 Eliz.C. ther feme recovers the other moiety, they ſhall hold ſeverally; per 
B. in Moa - Paſton, Newton, and Aſcue juſtices. Qua re; for by the reporter, 
2 l ; where land is given to tive and the heirs of one wha leſe by default, and 
where one recovers the one moiety by writ of error, and the thr ITCOVers 
4600 ys the other moiety, by 91-4 ei deforceat, they ſhall hold jointly Lou 
- met prius. Br. Jointenants, pl. 4.3. cites 19 H. C. 45. | 
ſome books are, that judgment ſhall be *iven to hold in ſeveralty in the caſe of jointe gants, as 
10 E. 3. 40. & 10 All, pl. 17. yet it feems tu him that it will be hard in te moiutain te judge 
went; for 1. The plaintiff n alliſe ouglu to reer according to his plant, and this is f nothing 
in ſeveraity. 2. He ouglu to recover in the afliſe by view of the -reconmitors, and tie had nov 
view of any thing in feveralty. 3. Ti; will beth prefudice, of the plaintiiras well for the ſur'- 
vivor as for warranty, &c. and with 11s agrzes 28 Atl. 35. v here the caſe was adjudged, not upon 
2 ONU1:0!1 at the aliiſes, but upon a Grnment in“ E, and there: Mudged that the plaintift 18 
cover cnerally, though the plaintiff lumtelf prayed that tae judament ſhould be, that he hold itn 
ſever=ty; for the Prayer o: the party Jes not alter tlie judgmend 61 ⁰ law in ſucli cate. 


Bit fie 14. If three jaintenants ate, and the en- rel-aſes to one of the others 
_—_ m fee, he 15 in 4 purchaſor CF this 3 by the relcaſe, and of this 
eber they the jointure is determined, and the ſurvivorſhip is gone. Per Little- 
_ 29g ton. and Waingf, Br. Jointenants, pl. 2. cites 33 H. 6. 4, 5 

tlie 1! | | : 
fjeoffor, and not by him who rel-aſed, end the ſarvivor ſhall hold; per Littleton and Waingf. Note 
the diverſity, for it was not denied; and per Littlaton, where the one charges, and after releaſes 
to all the oti ers, they ſhall hold charged imperpetuum. But per Joce, they ihall not hold charg- 
ed imperpetuum, unleſs he who releaſes ſurvives. Br. Jointenants, pl. 2 cites 33 H. 6. 4, 5. 


e 1 1 * If there be two jointenants in fee, and the one of them let- 
e th that which to him belongeth for his life, by ſuch leaſe the frank- 
| tenement 
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tenement is ſevered from the jointure ; and by the ſame reaſon the han . 


reverſion which is depending upon the ſame franktenement is ſeyered 5 * 
5 os * * bs [4 18 ea cs 
from the jointure. Co. Litt. f. 302, OO 


only ſhou!d have had the rent, &c. the which is a proof that the reverſion is only in him, and that 


the other hath nothing in the reverſion, &c. Co. Litt. ſ. 302. Alſo if the tmnant for life was 
impleaded, and maketh default ofter d: fault, the leſſor only ſhall be received for this to defend his 
right, and his companion in this caſe in no manner ſhall be received, the which proveth the rever- 
ſion of the moiety to be only in the leſſor: and ſo by conſequence if the r die, living the leſſer 
for life, the rever fin ſhall d. ſiend to the heir of the leſſor, and ſhall not come to the other jointenant 
by the ſurvivor. But in this caſe, if the jointenant who hath the franktenement hath iſſue and 
C1925, living the leffor and leffee, then it ſeemeth that the ſame iſſue ſhall have this moiety in de- 
metne, and in fee by deſcent ; becauſe a franktenement cannot by nature of jointure be annexed 
to a reverſion, &c. and it is certain, that he that leaſed was ſeiſed of the moiety in his demeſne as 
of fre, and none Mall have any jointure in his franktenement, therefore this ſhall deſcend to lis 


zue, & c. Sed quære. Co. Litt. ſ. 302. 


15, If two jointenants are of a leaſe for 21 years, and the one of [ 479 ] 
them lets his part /r part of the term, the jointure is ſevered, and 
urvivor holds no place; for a term for a ſmall number of years 

wah an intereſt as for many more years, and fo it was reſolved. 
liz. R. C. B. Co. Litt. 192. a. | 
17. If two joint®nants be and one makes a leaſe for life, this is 2 5,, if one 
ſeverance of the jointure, and ſeveral! avnvries ſhall be made upon makes a 
them ; otherwiſe of cofarceners, Co. Litt. 192. a. * 
moiety to a ſtranger 19 commerce? ö, Her death; this is a ſeverance of the jointenancy, and the 


' leaſ? of her moiery will be good aguiiult the ſurvivor. 2 Vern. 323. Mich. 1694. Clerk v. Clerk 


and Lady Turner. 


18. Marriage does not ſever a jointenancy of the feme with ano- 
ther perſon. Pl. C. 418. b. Prin. 14 Eliz. Bracebridge v. Cooke. 
19. Bargain ar ſule by ove jointenant, who dies vefore inrolment, 
will fever the jointure by relation. Arg. Mo. 132. Irin. 25 Eliz. 
cites 6 E. 6. 
20. Four jointenants of an aduvruſon ; if one grants over his inte- 
ret it is good, and the ſurvivor ſhall not hold place; per Anderſon 
Ch. J. and Windham ; and Rodes J. did not gainiay it, and Periam 
was abſent; but Fenner ſhake againſt it, becauſe it is an entire 
5 t © 7 
thing, but Anderion clearly to the contrary. Hill. 30 Eliz. Goldſb. 
81. Kemp v. Biſhop of Wincheſter. | 
21. When the reverſian comes to the frechol the jointure is de- For in the 
ſcroyed ; but vrhere the freebold canis to hem in reverſion and to an- art caſe 
"ng 5 1 ; 55 5 p the frex hold 
ether it is otherwiſe, Cro. E. 470. (bis) Paſch. 38 Eliz. B. N. Sd 
Child v. Weſtcot. | S, C. cited 
2 Saund. 
337. per Hale Ch. J. in caſe of Pureſoy v. Rogers. But there is no merger where the fee 
and franktenement are granted and created by one wid the fame conveyance and at one and the ſame 
time. Ibid. | 


22. If the reverſion deſcends to one jointenant for life, or one join- S. P. ey 
tenant for life purchaſes the reverſion, the jointure is ſevered and the 118 
{tat f lit, 4 d — 0 C 8 "SP AM 4 N 2nd 101 
eſtate for lite is drowned, Cro. E. 743. Hill. 42 Eliz. C. B. Tay- was ruled, 
lor v. Seyer. = | 2 And. 202, 
23. If one jointenant makes fegſpinent to the uſe of his will, though Ness 

the uſe reſul 9 5 . ö n Cate. 
the ule reſults and reveſts yet the jointure is ſevered. Arg. 2 Roll. 
R. 383. Mich. 21 Jac. C. B. in caſe of Royden v. Maliter, 

904 34. If 
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479 Jointenants. 
24. If one jointenant bargains and ſells to his companion, this is 2 
ſeverance of the jointenancy. Arg. 2 Roll. R. 473. Mich. 22 Jac. 
B. R. in cafe of Euſtace v. Scoyen, | 

Nod. 117. 25. Two jointenants in fee accept a fine to the heirs of one of them; 
Green v. yet they continue jointenants in fee as they were before. Vent. 

* 257. Paſch. 26 Car. 2. B. R. Anon. | 
26. Holt Ch. J. ſaid he did not know why a (viz.) ſhould not 
make a ſeverance as well as an habendum; and judgment accord- 

ingly. Cumb. 330. Trin. 7 W. 3. B. R. Ward v. Everard. 

27. Two jointenants of an advetoſon agreavernnt inter ſe thence— 
forth to be ſeiſed in common and not jzint!;, and that one ſhould have 
one moicty and the other the other, and ſhould prefent by turns, 
firſt A. and then B. which they afterwards did accordingly ; per 
Cyr. this (though by decd of covenant ) is a ggod partition of the in- 
heritance of this advowlſlon ; for by tis agreement a feparate inte- 


reit is veſted in A. and B. to preſent by turns, and, bcing- executea KA 
en both ſiaes, the inheritance is thereby ſevered, Carth. 525, doi 
11\V. 3. B. R. Biſhop of Saliibury v. Pailips. Vn 
1 Salk. 283. 26. It one jointenant levies a fine fte hola, this amounts to no 
Ford v. euſt-r of his companion but it is a feverance vo th» inture, though bs 
Gie 7 - i be ay WS * O 5 EN 
: he be in of the old ute again, and though atter the fine he has the 1 
ſame old eſtate, yet he has it in another manner; or the fine being 45 
ſur cognizance de droit come ceo, &c, preſuppoſes a feofiment, 5 
6 Mod. 45. Mich. 2 Anne, B. R. Ford v. Lord Grey. | 1 
29. A mortgage fevers the jointenancy of the truſt of a term. BP 
1 Salk. 158. Mich. 8 Annz, York v. Stone in Canc. Z 
- 2 : | . 1 
[480 ] (F) Vat Things or Acts ſhall bind the Survivor. be 
See (C) | | | "MF 
.:. IF two jointenants are, and one acknowledges a flatute, or 
184. b. recognigauce or judgment, and dies before execution the 
ſurvivor ſhall hold it diſcharged, 6 Rep. 79. Lord Aberganey's 
Ae. | 
S. P. Co. [ 2. But if the ſtatute recognizance or judgment be extended, or J 
K = 4 5 executed in the life of him who acknawl:dged it, and after he dies, the | 
in the cafe ſurvivor ſhall hold it charged; for this is in nature of a leaje. 6 : 
of the Rep. Lord &burg. implied. ] I 
charge and 8 3 
ol the recogmzance, ſtatute, and judgment, if he, that charges, urvives, t $ good for ever, 4 
—— {| 3. If two jointenants for life are, and one leaſes his moiety for 3 
Fol. 89. years and dies, the ſurvivor ſha!l hold this charged with the leaſe, A 
HA. 13 Ja. B. R. adjudged without queſtion, Letween * Danicl and a 
See (U — Waddington, ] I 
In ſuch | | ba 
caſe the leſſor rrſervid a rent to him and lis heirs: and the court thought the term continued, A 
and that leflec ſhould held diſcharged of the rent. D. 137. pl. 5. Mich. er; £liz. Anon. But 5 
there is added, Quzre bien, * The leaſe was for 65 v if be an! bi; companions % long li vie 1 


N _ the lc aſe determined by the Geath of either of them, Cro, J. 377. Mich. 13 Jace 


(4. If two jointenants ſor liſæ are, and eng leaſes his matety is an- 
sther for certain years ta commence after his death, this is a — 
| | | eaſe 


IC, 


ly 


. 5 


„ 


intereſt i in the leliec, though it be to commence in chat: in futuro b. 9 


had not auy power to leaſe the other mo! ety, Which was the moiety 
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Jeaſe to charge his companion a after his death; for this is a proſent *2 And. 13 
Anon. 


ſcems to be 


* Hcrben v. Bartor. 3 4. E. R. 8 capes 


agreed between Whitlock and Humwell. ] th re all 

tt: ges 
except Popham, Anderto1 Periam held, eim at this leaſe ſhall hind his companion as el 48 2 
|; "= made co emmuce WIN eulatel)y «Or at a Q av after, if it t ” es etfect in 1 offeilion um the life of _ 
the Ie{for ; but tis other r three he Il otherw if: da the caſe S are neu like; for in the co: nmence- 
ment it appears that it is not pollible for this Fes ifs to ta weed ir | the life of the leſſor, nor can 
it by any means 0 the 16110 inp VivES 2 ARG therefore in ic mall be 0 id; and it was ſaid, 
that the A 9 © c a 1.11: in po: a (v on” jointen ot (all bind bi; compning if I fa wives in, becauſe as 
to the Piſſi lian the jointiurs i. gut red, thounh as to the franktenemeunt it! ot, &c 25 157. _ 
pl. 5. i Hut 1: minlaced ag: n pl. 6. 1 cites: Trin. 3 15 2 1 DING v. On \RDE, r ſcenis to be 


E. S. P. aac ev d efore alt thequdges of Seriiant's Ei to be good but the opinion 0 5 7 e 
againf 4. Mo. 305. S. C. but ftates it as of 3j. intenauts in tec, and that Jr was .djucd ze: d a 
good leaſe to bind the ſurvivor, And ibid. ſays the li e pat was retolved in the! 880 Cham- 
ber, and decreed there by the advice of Cicach and WV 3 . Ali Bre, attorney of the 
dutchy in the caſe of Shar paer v. Hardenham. YH oats and avreed per tot. Cur. Cro. 
J. 91. "Mi ch. 3 fac. B. R. ia cate of Wlutlock v. Horton. — And. Itid. cites it as refolyed before 


caſe of Harby v. Barton. 


0 jointenan ts for life are, and one grants his mae 9 to F. 8. F. a . 
muiety 
wo Pave for certam gears to COmmMeince after the death of his compa= 3 


. tlie compa- 
nien, aui the other moiety to the {44d 7 8. by the lame decd to have nin is only 
em the death of the le flor for cercain years and dies; the ſurvivor 3 3 
mall hold Ns and charged of any leaſe, notwithſtanding this nt 


grantable 

grant; for the leaſe of his oven moiety (winch he might have 1: caled) and it was 
15 not to Commence oF alter the death of his companion, and he 1 
11092 HOW. 
tenant es- 
of Lic companion, and to all void. RA. 3 Jac. B. R. adjudged be- „ e fand 


tween Whitlock and Huntwell. ] je 2 
x er Of DYS$ 


eompunicn, the coMonant is void, though he ſhould ſurvive. Mo. 776. Trin. 2 Jac. Whulock v. 
Hartwel! B R. by the nane of "kg IT LOCK v. Hon rox, and 
{tit <5 it, that tlie other einengen ſurvived the leſſor, and That it Was re 1 that the le fe was 
not 260d tor any part; but that by the firit words it was a good leuſe by the leſſor of her „en par:, 


— ro. . gt. Mich, 3 fac. 


— 


: 0 Toll 11 Ph. 9 0 have LUr vived n CL CO} 41310! I, vw hich (hc d. {| il. > x -9 aad 3 — jud 25 red for 


[ 9, If a fre covert od J. S. are jontenants fer life, and barm [ 43 81 1 

and fete by i indenture leaſe the ms! ety of the feme for certain an . 
rendering rent, and after the feme dies, tne furvivor ſhall not avoid jgedRN on. 
015 Lato; becauſe it was and is the leate ot the feme prima facie, R. 442. 
cl ne has difayreed to it, and only avoicadic, and the 4 di vor gen CD 
rs not privy to her to avoid it; for the leaſe was an actual ſever- judęed.— 
ance during the years. Adjudged. 14 Ja. my Reports Smallman Bultt. 252 

— 8e 


v. Agborrow. 1 1 


UTC, — 
in ; privity by U er, a0 ds it by en try, L the — — is parameunt the fene, by furviting 
her, and not under her. Cro, J. 417. B. R. S. C 


7. Where a man and his lands are chargeable to execution by any Br. Execu- 
cio, Nis 


wan, yet if he and another are jointenants, and the party who is, cles 
charged dies before execution made of the maety of his lands, and the 50 All. 5. 
other ſurvives, the ſurvivor ſhall hold it diſcharged. Br. Charge, that where 
pl. Gn. the receiver 


ot money 


due to the king, and A. purchaſe jointly, the receiver dies, and A. F urvives, he ſhall not be charged; 
but where the baron and feme purchaſed a leaſe for 40 years, and the baron received ut ſupra, | 

and died, the feme was charged by it; for it is a chatiel; contra of Franktnenment: but Brook ays 
* inde,—Br. Charge, pL. 37 cites 8. Gs 400.— r. Jojnten ants, pl. 30. cates S. C. ace. 


78 n Us 


eat Spe es He r . 


4 > OW Ira 7-9 


7 


as ppl —U— 2 —ä 
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Co. Litt. 185. a. ſavs, that if a recovery be had againſt one jointenant, who dies before "ff 


execution, the ſurvivor ſhail not avoid this recovery; becauſe the g of the morry it bownd by it. 1 

475 
This differ- 8. If two jeintenants in fee are, and one of them within age makes 3 
ence was a- > ; ee 0 
wet by a ferment in fee of his moiety, ard dier, the ſurvivor ſhall not enter F 


Poderidge for the infancy of his companion; for by his feoffment the jointure 
and Haugh- was ſevered to long as the feoffment remained in force; but if 
e 91 uy beth are within age "and make a frafſment in tee, one joint right re- 
OE mains in them, and therefore if one dies the right will Revive as 
Smallman from the firſt feoftor, and the ſurvivor may enter into all. 8 Rep. 


1 43. a. Hill. 45 Eliz. in the Star Chamber in Whittingham's caſe. 
So it is if 9. If one jointenant grant veſturam fe rr, Or herbagium terra 
two jointe - for gears and dies, this {hall bind the ſurvivor ; for ſuch a leſſee 


be of n- "has rigbt in the land. Co. Litt. 186. b. 
ter, and the 
one grants the /zv-ra! piſchary. Co. Litt. 186. b. if me grants a c of paſture, or of N 


bary, or of eſt: OVCrs, or a corod de, &c. out of his part, „ on over the land, this ſhall not bind ths 


Turvivor ; 1 for it is a maxim in J. * that ya act rej. eric! P1 xfern ur entf. 257 and there is anothes 


that 4. ia re : Pre) Fer dur jurt ac. re), £:1dts Co. Litts 185 + 4. Im 


| = 
8 | (G) Tenants in Common. In what Caſes. 
meat C) YN 


5 Rep. 8. a. | I. IF a man leaſes for life the mn i the right hers of J. 
8. FP. n- S. and F. D. who are alive at the time, their heirs ſhall 


t WII G- 
Ds. hays | take the remainder in common; h-caule this may de in one before 


cies 24 E. ſit ops] in the other, and cannot velt in both at one time, 18 RX 
3.29. 3» . 1 
Deviſe to 2 E 2. If a man ſeiſed in fee of a houſe, deviſes it to his wife for Fi 
+ pn ze life, the re verſion to his two  fons equally and to their heirs and dies, Þ 
heirs is a the two fons ſhall have it in common. #*7, 41 Eliz. B. R. ad- . 
1 judged. Sce 30 H. 8. ſ. 133. See 28 H. 8. 28. ſ. 158. bh 
— Lowes v. Bed. $ 
0 55 * [ 3- Se if he deviſes 1 his two daughters and to the heirs of their E 
Wir. Two bodies begotten by equal porticns eq ally to be divid:d and dics ; ; 5 
xiss Mich. thoic words equally to be divided) makes them tenants in com- 5 
3 Cor C. B. mon, though they never make partition in facto; for his intent 4g 10 
eee pears that it ſhall be divided, and by conſequence that there al 5 
vor hold be no ſurvivor, Reſolved. 3 Rep. 39. b. Ratcliitt's cate, and ſaid 2 
place it that it had been fo adjudged ſeveral times before.] | 
would be . 1 
againſt rhe * will of the deviſor; per Harvey But it was ſaid that if the words had been 5 
eu ll da de divided ty F. &. / it had been clearly a jointenancy. Sec pl. 5. | * 


4 Le. 19. Pl. [ 4. If A. deviſe certain lands to his three ſons, infants, T. V. 


— and R. and their Hy irs for ever, and there further follows this clauſc, 


C. B. in and my will is that the ſaid lands be equally unto my ſaid three ſms by 
Ws 3- the overſight, order, and diſcretion of C. D. and E. or any two of them 


rg case ſe as that part to be aſſig ned and appointed to T. my fon ſhall be of 


it was held 
by Dyer thoſe lands which lieth molt fit to be occupied and neareſt adjoining 
2ud Weſton to the melivage wherein I now dwell z this is an eſtate in common 


Ft WT and not a joint eſtate, though the actual diviſion thercof by metes 


ſuch dev 12 
and 


2 Jointenants. 482 
* B and bounds be left * to the ſaid three erſons named to this pur- _— 
9 oſe. H. 1 Car. B. R. adjudged upon a ſpecial verdict, between * Fol. 90. 
MAKES 7 * and Abbot. Rot.] | ah 
_ "1 (between them to be divided by my executors, &c.) that they ate jointenants until the divition be 
nture 5 N | 
a made. ; 
wif 5. A man ſeiſed in fee of land, and having two daughters A. Sti. 2tr. 
8 . his fon, deviſed it to the ſaid two daughters equally to fans age 
8 85 and B. and C. His ſon, deviſes it to the ſaid two daughters equally ta ſame caſe 
N "= he divided between them, to have and to hold t them and to the ſur- by name of 
3 Jo vivor of them, and ſo the heirs of the body of the ſurvivor of them, ne 
85 for and until there fhall be paid unto each of my ſaid daughters the +S.C. cited 
erra full and whole ſum of 150 J. at one intire payment; and pen this per Holt Ci. 
elle condition, that upon the payment of the ſaid money, this my will and deviſe N ee, 
of my ſaid lands unto my faid daughters, and to either of them po 
Eq and the heirs of the body of the ſurvivor of them as aforeſaid, all this caſe is, 
1d tu - utterly void, and of none effect. Upon this deviſe the ſaid daugh- * * 
5 | eintenants, and not tenants in common; for though if a nb make 3 
= de to two, equally ts be divided between them, they ſhall tenancy in 
©jointenants, becauſg in a will the intent of the deviſor ſhall be 1 
. . . * . 7 30 } 4 
interpreted to be fo, yet it is not fo in caſe of a grant cr feoffment, (7 ene 


© BY but in a wi{l this is a tenancy in common by conitruction, and not 
7 by expreſs words, but only ) cellefion of the intent of the devifer. 
' But if the ocher words of the will thew his intent more ſtrong to 
be, that he intended a jointenancy, this ſhall be to interpreted; for 
the other words are habendum to them and the ſurvivor of them and 


18 : to the heirs of the body of the ſurvivor of them, which implies 
ſtrongly that he intended a jointenancy, or otherwiſe the ſurvivor 

fer cannot have it, and + [ſo alſo do] the other words, that they and 
lies, ' the ſurvivor ſhall have it until the ſeveral portions ſhall be paid; 


but if they are tenants in common, then they are but tenants for 
lite, and the ſurvivor is to have the eftate tail, and then by the 


no remedy for it; but if it be a joint eſtate, then they are jointe- 


death of one, her eſtate 1s determined before her portion paid, and - 


hut by im- 
plicatioii or 
conſtruc- 
tone Wrians's 
Rep. 20, 21. 
in caſe of 
F:ither v. 
VU1CT .— 
Aud. 12 
Mod. 307. 
in S. C. :i1d 
there he 
ſays it Was 
ailjudged a 
ſointenan— 


cy, becauſe 


ha eatery” e 1 2 ao of the fub- 
i nants tos life, and the ſurvivor ſhall have the eſtate tail in the ſequent 
CS A £ I + : . F rds 
. whele, in truit for the portion of the daughter, who is dead; and Wa. oe 
Dm ” 1 Dr F | F _— OE. 2 F WI. Cl vi'O 
: it appears by the laſt words, viz. the condition, that it is nat in- t contra- 
645 F „ : , . 1 = * 
we tended that the eſtate ſhail end till the portions paid. P. 1650. dict the 
14 wy - 1 . — "RENE Þ 
410 adjudged upon a {yecial verdict upon maſter Ford's will of Devon ne, 
al 5 8 TEL = » . 7 (equalle ta 
a reader of the Middle Jemple, between + Furſe and Weekes, 5e ended 
Intratur. I'r. 1649. and if they 
Joon } : had they, 
| would be rejected; for if they had made an expreſs tenancy in common, the fubſ-quent words 
would be Yo.d. —— And in 1 Salk. 227. in the caſe of BLIsStT v. CRaSWELL, Holt ſaid, that 
7 1 ths cate of Roll. the inheritange was fixed and ſettled in the ſurvivor, which ſhewed plainly teſ- 
. 3 Fator's intent, that they ſhould be jolntenants. Deviſe was to A. ant B. and tb ir heirs, ard the 
* 3 lon ge- Der "of ther eguaily to be dlivided betwren them and their gens, after ts wife's death; this Per 3 
Ten 1 Juſt, agamtt Povel, makes a tenancy in common; Powel urged, that the word ſurvivor made a 
by F Jomtenancy by expre's words, and that no conſtruction is to be received againtt expreſs words 
em 3 but Judgment by the three. 1 Salk. 227. Bliffet v. Cranwell & al. Though the word r- 
: 1 v1v9r/ regularly makes a jointenancy, yet the ſubſequent words do explain and alter the ſenſe of 
of 1 the precedent ; per 3 J. againſt one. Cumb. 256. S. C.—f 3 Lev. 373. Mich. 5 W. & M. C. B. 
ne *f 8. C. But thoſs words, vize (and their heirs) are not there.“ Contra 9 Mod. 160. Trin. 
_ A 11 Geo. Barker v. Evles and Smith. S. P. MS. Tab. cites Sept. 1727. Earl of Angletey 
5 4 Ve Rim. The original ſeems to be imperfe& without ſomething to that or the like 
tes Fg purpoſe, . "A | *[ 8 ] 
1 | 40J 


6, Where 


r 


—— — 


, n l N 4 | F „ 
FE SS CIELY * 22 * IS JS Sx 2 e 
* „ 1 r. ab FR xr ab WY r 
: 
n 


« SIC A 4. 


Death 4s 
— 


nenn e 


Ce in the 
caſe of 
Briss Er 
AqD CR AN- 
WELL. 3 
ev. 373. 


where tte 


deviſe was to A. and B. and their heirs for ever, and the longer liver of them, to be equilly di- 
vided between them aſter bis wife's dath, it was ſaid, that all the words may be take to ſtand 
together, viz. that they ſhould be juintenants during the liſe of the fame, and tenaits in core 
mon after her death. | 

Hut deviſe to three joins ond th ir brirs raſpectively, is a tenancy in common. 2 Lev. 373. in caſe 0 
Bliſſet v. Cranu ell — Cites Cro. E. 443. LEwES v. Dory, and Sty, 434. Yortel Ve FI.m pious 


but the 


fa. againſt the ſtranger of the moiety, and well; for the other iſſue is 


Tue D. E. and F. A. deviſed to D. E. and F. and 10 C. the rents 


Jointenants. 1 

6. Where a gift is made to N. in tail the remainder to the right 3 
heirs of P. and Q. who are dead at the time of the gift made, there A 
the remainder is in jointure, and ſurvivor ſhall hold place. Ex. Z 
Jointenants, pl. 12. cites 3S E. 2. 26. | 4 
7. If two have gords jointly, and the ene is condemned in debt or 5 
damages, and dies, yet the other ſhall have all by the ſurvivor, and Z 
execution ſhall be made / the matety ; per Chaunter, Br, joint--- 4 


nants, pl. 38. cites 7 H. 6. 2. | | 
By grant of the. tenant for life to him in reverſion and ta teuo 
others, there the jointure ſhall not hold place for the third part, be- 


cauſe this enures by way of fſarrender of his part. Br. Jointenants, # 
pl. 14. cites 7 H. 6. 2. & 4. 15 

9. If three caparceners are, and they male partition, and the an f 
grants 20 5. rent to the other two for equality i partition, this rent ſha!l 


be of the nature of coparcenary, fo that if ne of the granters die: 
the others ſhall not have the whole rent by the ſurvivor, but the mga. 
of the rent thall deſcend to the heir; per Frowick and of 
Jointenants, pl. 69. cites 15 H. 7. 14. — 

10. Deviſe of gavelkind ts all ls ſms, They are now jointe- 
nants, and ſurvivor takes all, For they are in & the deve. Le. 
113. Paſch. 30 Eliz. C. B. Bear's caſe. 

II. A. ſeiſed in fee had iſſue two daughters B. and C. -. had 


8 , * 
3 
. . A a 
8 „nne 
ö 


i. EM 


of, cc. to hold by equal parts ts D. E. and F. one met; and to C. 
the other. And F either die during the term, then for the benefit of - ä 
the ſurvivor, Sc. Ad judged a tenancy in common. 3 Mod. 209. 
Paſch. 4 Jac. 2. B. R. Anon. 

12. Deviſe of lands to three ſons ſeverally, of ſeveral parcels. And 
if they live to 21, to them and their heirs, They are feveral tenants 
till 21, and then jointenants. 3 Lev. 373. Mich. 5 W. & M. C. 
B. in caſe of Bliflet v. Cranwel, & al. Cites 2 Le. 68, 69. 
Brian v. Coſins. 


n 

5 * wy ale We 
> Lad A 
. 
wech HEL N 


11 


word in Cro. E. 443. is (equa ly) ar.d not (retipectively.) 


(G. 2) Mo ſhall be ſaid Tenants in Common or Sc- 


veral Tenants. 


I. IF a feme be endowed of the third part a mill, there the Heir 
and the feme are ſeveral tenants, and not tenants in common; 
for ſhe ſhall have each third toll diſh put in certain. Br. Several Le- 
nancy, pl. 28. cites 23 H. 3. Fitzh. Aſſiſe, 435. 
2. Land is given to two barons and their femes in tail by fine in 
reverſion, ho have i ue and die, and after the tenant for life dies, 
and the one iſſue, and a flranger enter, and the other iſſue brought ſci. 


11} 
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in by title, and ſo the ſtranger is a ſeveral tenant in law of the 
moiety z3 quod nota, by abatement. Br. Several Tenancy, pl. 21. 
Cites 24 E. 3. 29. 00. : | 
3. In ſci. fa. if the land dejcends to beo daughters, and the one 
takes baron and has iſſue, the feme dies, the baron 7s tenant by the 
curteſy of the moicty, and grants his e/fate to ILY. N. Wilby and Cur. 
ſaid that theſe are not ſeveral tenants, but tenants in common, and [ 434. j 
therefore the writ brought as againſt ſeveral tenants ſhall abate. | 
Quatre, for it is ſaid there, that it is dubious ; for, per Skipw. the 
tenant by the curteſy, and he who has his eſtate, is in as the co- 
parcener was, and againſt two coparceners lies one writ only. Br. 
Several "Tenancy, pl. 22. cites 24 E. 3. 29. 
4. Where a fine was levied of a manor by four, and the conuſee 
rendered the fourth partdagainſl the eajt to one, and another fourth 
gte another, and fo of the other two parts; by this they are ſeve- 
tenants of the franktenement, and yet the poſſeſſion is in com- 


3 jeveral Tenancy, pl. 27. Cites 44 Aff. I I. and 45 E. 3. 


> * 


a = 
(II) Tenants in Common. Survivor of Action. 


[I. FF ore tenant in common grou's to a franger to cut wood or Tenants iu 
to agift beats in the land, who does it accordingly, the other . 

. a . 0 mins . . 8 5 ALL. 
tenant in common aſter his death, {hall have treſpaſs for this againſt tigt, 5 


gf > 1 12 o : g . 4 . 7 'h - * 
the fl ranger, norwith/fanding the War? aunty, 45 f 3. 13. b. ] Ma * per- 
| onal ac- 
tions, and the ſurvivor o them ſhall have the action in zr-/p-/s d- clauſo frafto ; in this caſe the ace 
tion ſurvives, But not ſo of gods, for they 02 j:veirailly 3 neither the goods ſurvive nor the action 
for them. Jen. 35+ pl. 68, | . 


2. here baron and feme loſt in quare impedit, and the baron died, 
the ſeme Had the attain!, and not the executors of the baron, not- 
- withſtanding that it was averred, that the damages were paid of the 
goods of the ſirſt baron; quod nota, Br. Jointenants, pl. 7. cites 
40 E. 23. 
2. If a rene be granted to two, and the rent is arrear, the ſur- 
vivor Mall now avoww in his oven name for the whole, and yet it was 
arrear iu the life of the other, Arg. Bulſ. 136. 


(I) Tenant by the Curteſy of what Eſtate. See Coty, 


L 1 F land be given to tws ſiſters and the heirs of their bodies, 
by which they have a joint cſtate for life, with ſeveral tails, 
and one takes baron, who has iſſue by her, and after the dies. The 
baron ſhall not be tenant by the curteſy; for the jointure was not 
ſevered by the having of iſſue. Contra 17 E. 3. 51. ] 
2. A. has iſſue a duughter, and deviſed his lands to executors for 
, payment of his debts, and till his debts are paid, and makes his ex- 
. ecutors and dies. The daughter marries and dies; the debts are 
paid by executors, the huſband ſhall be tenant by the curteſy. 8 
Rep. 96. Trin. 7 Jac. in Manningham's caſe. 
| _ (R) Jointenants 


Dy; Pry 4 _— OY } ** n 2 


Ree. TE EIN 
8 3 
N 


* 
W 


P REC REL ee Eb. 3 


8. P. per 2. If A. in one part of his will deviſes his lands to B. 


v. Lowep. 


Jointenants. 


See (6) — 

De viſe at ES : E 5 : 

the diviton (K) Jointenants or Tenants in Common. Ey what 

15 Words. {By Deviſe.] 

at law. | | 

I. 1 F a man by his will devi/es his land in E. which he values 

Fol. 91. at 1001. oy ann. to his executors and their heirs in fee, upon 

2 tonfid:nce and truſt, and to the intent that they and the ſurvivor of 

[ 48 5 ] them and their heirs land ſciſed of 100 marks of it, to the uſe of R. 
Sc. and of 201. per ann. to the uſe of T. and of 20 marks of it to 

the uſe of J. and in the end of the will is @ clauſe that the executors 

Mall be ſeiſed to the uſes aforeſaid, and:ſhall make partition and diviſion 
of the land according to the manner aforeſaid, The faid R. T. and 
J. are immediately tenants in common of the land before any di- 
viſion by the executors, in as much as there was a certain valuay" 
tion made. Nlich. 37 & 38 Eliz. B. R. adjudged between Gibbs. 
and Warner.) _ 


* . j 


* . . . 2 
Heugtto another part of his will deviſes the ſame to C. en fre, The 
J. 3 Bvlf. g A. 

>:.—Cro. tenants. 3 Le. 11. pl. 27. Mich. 8 Eliz. Per Dyer and Brown J. 
E. g. Mich. Anon. 
24 & 25 
Eliz. C. B. per Anderſon. S. P. Anon. — 8. P. by Tanfield Ch. B. Lane 117. Paſch. 9 Jac, 
Arg. Cro. J. 49. Roll. Rep. 320. and 10 Mod. 52 r. 


The devife 3. Deviſe 10 his arp A. B. and C. in tail equally to be di- 


1 7. B. vided by even portions; an if ene of them die, then the two that ſur- 
tail, and vide ſhall be next heirs; per Dyer and Weſton J. They are te— 
then fol- nants in common; and they held, that the words (equally to be di- 


6,0 vided) is not intended of a diviſion in fact and poſſeſſion, but of 
1 will tat the intereſt and title; for if a man brings a precipe quod reddat de 


every ef una parte manerii de D. in ſeven parts to be divided, it is not in- 
hem eee tended divided in poſſeſſion, but divided in intereſt and title. But 


ot her I heir, 5 Hen : x 
iy +4441 e, if one of the brothers dies without iſſue, the two ſurvivors have his 


na. The part by purchaſe, and are jointenants. 3 Le. 19. Paſch. 14 Eliz. 
what Webſter's caſe. TJ 

Court a- | _ 

greed this to be a tenancy in common, the teſtator's intent appearing to be ſ», by his ſaying that 
each ſhall be the other's heir by equal portions, which cannot be if there ſhall be a ſurvivor; 
Put had the words been, if one of them die, then evrry of then ſhall be the other heir, without thoſe 
words, (by equal portions) then they doubted what the ſenſe of them would be; and ſome ot 
the court held, that they would be yain words, and ſenfzlefs, and others dowhted, But yet it was 
afterwards, upon good confideration, adjudged to be jointenancy ; for ſo it is implied, and it was a5 
much as to ſay, that each ſurvivor ſhall be the othir's heir. And. 194. Mich. 31 Eliz. Fowler v. 


Ouziey. | | | 
4. A deviſe to two equally, and to the heirs of their bodies, makes 
a tenancy in common. Cro. E. 690. cites 18 Eliz. Shepherd's 
caſe. Tn, 
Land de- 5. Sodeviſe to two and their heirs equally, is a tenancy in coin- 
viſed to mon; but a deviſe of land to two equally and to their heirs, is a join 
— -4 tenancy, Cro, E, 696, Mich. 41 Eliz. B. R. Lewen v. Cox. 
vided between tlem and to thiir beirs, makes a tenancy in common. Toth. 143. cites 41 Eliz. Lowen 
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6. Lands are deviſed ts two men, and to a child en ventre ſa mere; 
the child ſhall take by the deviſe, but whether in common, or in 
jointure, Dyer Ch. J. doubted. Mo. 177. pl. 312. Mich, 24 Eliz, 
Anon. | | „ f 
7. A. having two daughters, (his heirs) deviſes bis land to them 
in fee. per Cur. they ſhall hold by the deviſe, becauſe he gives 
another gſtate to them than deſcended ; tor by the deſcent cach of them 
had a diſtinct moiety, but by the deviſe they are both jointenants, 
and the ſurvivor ſhall have all, Owen 65, Hill. 37 Eliz. Anon. 
8. If a man had land in borough english, and guildable lands, and 
deviſed all his lands to His two ſons, and dies, both of them ſhall take 
jointly, and the younger ſhall not have a diſtinct moiety in the bo- 
rough-engliſh, nor the elder in the guildable land, but they are both 
jointenants; per Fenner. Owen 65. Anon. N | 
9. A. deviſes all his lands to B. and after, in the fame will, devi- 
Black Acre to C. They are tenants in common; but if he de- 
lands to B. and after, in the fame will, deviſes all His 
ME. By this they are jointenants by intention of deviſor. 
Yelv. 209. Mich. ꝙ Jac. B. R. Wallop v. Derby. 
10. Deviſe to five, their heirs and aſſigus, all of them to have [ 486} 
part and part alike, and the one t9 have as much as the other, Ad- 5 p. , © 
judged that it is a tenancy in common. Het. 29. Trin. 3. Car. Cro. E. 


C. B. James and Thoroughgood v. Collins. 696. incaſe 
| of Lewen 
v. Cox. cites 2 & ; Ph. & M. Bendb 


11. A deviſe to two equally to le divided hettueen them, and to the But equally 
ſurvivor of them, wakes a jointenancy, on the expreſs import of the * 


4 „ 8 / tween tre 
laſt words. Per Hale. Vent. 216. Irin. 24. Car. 2. B. R. in caſe hour 
of King v. Mclling. adding 

more, 


makes a tenancy in common. Vcrn. 32 Hill. 1681. Thickneſs v. Vernon. Though ths 
words (equally to be divided betwixtthem) ſometimes in a will may make a tenancy in common, 
only by way of conſtruction, and that it was the intent of. the teſtator, that there ſhould be a divi- 
ton or partition, vet if afterwards, in the will, it is declared it ſnould go te the fr vive, that 
would ouſt fuch conſtruction, and it would be a joint-eftate, even in the caſe of a deviſe by will. 
2 Vern. 323. Mich. 1654. Clerk v. Clerk atd Lady Turner. — 8. P. Sti. 21. Hurd v. Len- 
thall. | | 


12. A. deviſe to A. and B. paying 751. per ann. out of the rents 
to C. during his life, viz. 12 l. 10 5s. by each of them, is a tenancy 


in common; per Jefferies C. Vern. 353. Mich. 1085. Kew v. 
Rouſe. | 


13. A. deviſed to B. his daughter, and to C. D. and E. his grand- 


daughters by another daughter deceaſed the rents of S. /or ZO years, 


= O . 
to hold by egual parts, viz. B. to have the mazety, and the three grand- 


daughters the other moiety, and if either die before the 30 years 

expired, then the ſaid term to be for the benefit of the fearviugr, and it 

they all die, then the fame was deviſed over to others, I he words 

of the will ſhew them to be tenants in common; for equally to be 

divided runs to the moieties. Adjudged and affirmed in error, 

3 Mod. 209. Paſch. 4 Jac. B. R. Anon. 

14. A truſt by deviſe was that the prsfits ſhould be eh divided S. C. 

Etween M. bis wife, and B. his daughter during the life AM. and 1 5 

| after 3 
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41. Paſch. 
1701. ſtates 
it that B. 
Ws ber at 
Z. of t-/< 
rurey, and 
thercnpon 
It Was in- 
ſiſted, that 
thence 
aroſe a 
plain and 


necciliry implication that M. ſhould have it for her! 
opinlous on this caſe, viz. The Niftcr of the Rolls held, that M. and BE. were jointenants, aud. 
wed to M. Afterwards on appeal, Lord Somers held, that M. and B. were tenants 
in conmmon, aac that L. s cite determining by her death, the remainderman or reverſioner had 
2 risht 70 that moiety. Afterwards Lord Wright was of opinjon, that an eſtate by impli- 


TRAC 3:1 tur! 


cation arofe 


eoncervel that B. and M. were ten.nt; in common, and that M. had an eftate per auter via 


_— EY. 253 — 
J De. Ls 4.4 . 
* 
iz. 33. 1h 
414 * * . Ss.» 


Ec; ht 725 Ak. 


ei 
tod. 108. 
tog. and 
Molt Ch. J. 
dellrered 
the opinion 
of the 
court, that 
this was a 
jolntenan- 
Cy, Becca 2 


- 
2 * 


[ 487 ] 
I 

This de- 
cree was 
reverſe on 
appeal: 
the lords. 
Ibid. i: a2 
note 2d 24 
to this c iſe; 
Ali lays, 
thionnh 
dure, 

v hether in 
the caſe of 
STKINCER 
AND Pits 
Lirs de- 


Roll, Mich. 17;0, Lori Cowner's opinion be not adherad to? Wins“, Rep, 97 
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Jointenants. 


after M's death to the uſe of B. in tail, remainder over; B. dias 7 
without iſſue, living H. This, by the opinion of the judges of C. b 


B. to whom it was reierred, is a tenancy in common between M. 
and B. So that M. has no title to B. 's moicty, cither by ſurvivor- no 


ſhip or implication ; nor does that moiety cither deſcend or reſult 3 
to the heir; but as to that moiety during MI. 's life, it was an in- 1 
tereſt undiſpeſed if, and in nature of a tendoncy per auter vie, and 
conſequently belonged to the aminiſtrator of B. and decreed accord- 
ingly. 2 Vern. 430. Hill. 1701. Philips v. Philips. | 


life. And the reporter notes the different 


to M. in 2.*. moiety after B., death, But upon referring it to the court of C. B. they 4 
* 3 x 


b 1727 . I * 2% 7 1 . #44 — - * == , Y. 5 5 
the Ratute of frauds (that takes away cen pancy) ought to go to B.'s adminiftraty; 


we, 


* . , 11 * ! * 5 * . C - p F 7 
never allowed un! is for ſpcc:al reaiurs. 5. 4M = 
"£508 7 

— * a 44 


aed bettueen them during their lives, and after the deceaſe of them two, 1 
then to the heirs of F. and dies. J. dies, living E. Adjudged that F- 
E. and J. were jantenants during life, and the ſee to the heirs of J. 3x 
but E. to enjoy all for her life. And Holt Ch. J. held, that by mak- 5 
ing it a te ) in common, the deviſe might be in danger; for iſ 1 
FE. had died urſt, what would become of that moiety? ſor a contin- 3 
gent remainder, which cannot take effect when che particular eſtate 1 
determines, is void, And afterwards it was adjlid.zed a jointenancy. 4 


Holt's Kep. 370. Paſch. 6 Ann. Tuckerman v. Jeffries. 


ent.. C. cited Tr. 11 Geo. Arg. 9 Nd, 158. in caſe of Ba: ker v. Eyles. 


16. A. debt of 20, ooo l. was legueathed to ſive, ſhare and ſhare 
ali te, equally to be divided between them, aud if any of them die, then 
his ſhare to go t; the furor or ſurvivor of them. Ld. C. Cowper 
held this to be plainly a these in common, from the words (ſhare 


and ſhare alike ;) by taboquent words (it any of them die, 4 

his thare {hall go to the {urvivors, &c.) they mut be intended, i:! 
any of them die in the life of te teitator, and fo every word of 1 
the will will have its operation. And without chat clauſe, if any had 2 

died in teſtator's life, ſuch child's part would have been a lapſed 2 
legacy, and have gone to the executor as undiſpoſc of by the will. 3 
And that to underſtand it thus, viz. if any of them ſhould dic before 

the receipt of the money, it would be intirely dehors, there being 

nothing in the will to juſtify ſuch conftruttion. Wms's Rep. 90. 

Trin. 1707. Ld. Bindon v. Ld. Suffolk. 


The 


word (furvivor) muſt ſgniſy ſomething, and tierefor? it ſhall be c, ary of then die befor? 
i rey received, MS. Cab. cites S. C. 16 Jag. 1707. and ſtates the debt begucathied to have been 


a d. Sate debt. 


4 


C. Eqqu. R. 
15. I, E. 


17. A. deviſed fevera! leaſehold houſes 1 B. fr life, and after B. “s 
eath to M. and her 3 children equally ammng ft them. Deersed to be 
a tenancy in common, though no mention of any diviſion to be 


made. Ch. Prec. 491. Paſch. 1718. Warner v. Hone. 3 
1 . - 
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18. A. deviſed land to be ſold for payment of debts, and the ſur- This de- 
plus to be veiled in land and ſettled on B. and C. and the ſurvi vor of 8 = ae 
thei, and their heirs, equally to be divided between them ſhare and ſhare appeal to 
' alike, B. died in A.'s life-time z then A. died leaving J. S. his heir th<Hontcot 
at law. The queſtion was, it this was a lapſed deviſe, and ſhould 1 
go to the heir at law, or to C. the ſurviving deviſee. This cafe, Mod. 157. 
coming before Ld. Commiſhoners Raymond and Gilbert, was put 260. S. C. 
off for difficulty, and afterwards Ld, C. King held, that by the firſt | 
part of the will, they were plainly jointenants for life, and the after 
words importing a tenancy in common, they are tenants in com- 
mon of the inheritance, and fo every word of the will takes effect, 
and B. dying in the life of A. thereby C. became intitled to tne whole 
for life, and the inheritance being deviſed in common, the one 
enziety having lapſed byghe death of B. in Aus liſe, therefore C. ſhall 
take all for life, and a moicty of the inheritance thall deſcend to A. “s 
1eir at law, expectant on C. 's death, and the other moicty of the fee 
eir. 2 Wms's Rep. 283. Paſch. 1725. Barker v. Giles. 
iſe to truſtees and their heirs in truſt for B. for life, re 
mainder to the childran of B. by her then huſvand, in truſt, that they 
ſhall have the profits thereof when they come of age. The chil- 
dren will take a fee as tenants in common. Mich. 11 Geo. 1. 


9 Mod. 104. Batcman v. Roach, 


L) Tenants in Common. In what Caſes they ſhall 1 
be Jointenants, or Tenants in Common. [By 
. | 


LI. I Fa man leaſes for life, the remainder to the right heirs of F. (G) pl. r. 8. 

S. aud f. D. who are alive, their heirs ſhall take this re- C. cites 13 
mainder in common and not jointly ; becauſe they cannot take it 3 * 
at one time. For both by intendment will not die at one time.] 

[ 2. If a man greves ta baron and feme, and f. and to the heirs of 
the lod; of F. the remainder to him, and ts the right heirs of the 
baron and feme, their heirs hall take in common for the caute afore- 
ud. Dubitatur. 38 E. 3. 26. }] 

3. So ifa man /eafe to A. the remainder to him and to the right [ 48 8 ] 
heirs of B. ho 75 alive, they ſhall take the remainder in common; 
becauſe they tate the eſtate af ſeveral times. 38 E. 3. 20. b. 

[ 4. If AA. by his obligation acknowledges himpelf tenert & obligati If a man is 
decano & capitulo Eberum & A, B. and C. D. in 2000 marks ſofvendis bound in 
etfdem decano & capituis, in this cafe the dean and chapter are te- _ aeg 
nants in common with A. B. and C. D. Becauſe the body pzlitick, Wh 
Having a ſeveral capacity from the body natural, cannot take jointly the one 
with them, and the /o/vendis to the dean ard chapter does not alter _ . 
the caſe, but zs vid, being contrary to the premiſſes, Which is a per- oe has 
fect * lien of itſelf, and therefore after the death of A. B. and C. D. thefurvi- 
the dean and chapter cannot bring action of debt upon this obligation Land the 
ſolely, but muſt join with the executor of the ſurvivor of the aid "x Sas 
A. EB. and C. D. For this is joint between them. Mich, 9 Car. the other 

Vor. XIV. P p B. R. mall zuin 
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in an action B. R. between the dean and chapter of St. Peter's of Vork, and 
_ Eu G. Power defendant, adjudged upon a demurrer, that ſuch action, 
licet in aa brought by the dean and chapter only, is not well brought; but 
ation of Judg: ment againſt him, I being of che defendant's counſel. Intratur 


debt. Br. ＋ r. 3 Car. Rot. 350. 


Jointe- 
nants, pl. 54 “ Orig. (Lier.) 


Jenk. 230. [ 5. If a man enfeeffs A. to the uſe of him * they ſhall not be 


. 6 .— tenants in common but jointenants; for 62th ſhall come in by the 


9090 flatutc. Tr. 7 Ja. Curia Wardorum Some's caſe in Curia Wardo- 
S 1; Rep, rum dubita cur. But Mich. 7 | Jac. this was reſolved by the 3 
. 8. C. Judges, and the attorney of the wards accordingly. M. 5 Ja. B. R. 


ouch i 
seed. adjudged per Curiam, between Loe and 1ee. | 
ed, that A. being enfeoffed to the only uſe ot hum, and B. and their gte A. it Ey the comme | 
dew = th, | ad and then the linutat. on af the _ to him and B. and their heirs cannot ww ff the 
e/: te b was 2 -d in A, by the common L CL ' and v/ t in lim in i force of ths ? 1147 , ace -N 
Co rd ing do the limitatt O11 CO if th S uſc, and 10 do Obe „oict A. Mon I 0 he in hy the fe 01 Twen 8 
the per, and B. as to the other moi-ty, ſhould be in by the ſtature according to the lum 
the ate in the poſt, 1 conſequently teuants in common. 13 Rep. 55. Samme's cat 


6. Joimenants are, as if a man be ſeiſed of*certain lands or te- 


nements, cc. 1 enfeoffeth two, three, four, or. more, to have and 
to hold to ther fr term of their lic els or for term of anotner*s life, 
by torce of Wie! h feoffment or Icaſe they are leiſcd, theſe are jointe- 
nants. Co. Litt. 180. a. ſ. 277. 
7. Aljo if pe. or three Sc. diſſeiſe another of any lands or te 
as to Heir on re, t then the diſteiſors are jointe enants. But r 
they diſſeiſe another 75 the uſe ef ons of them, then they are not juin- 
tenants, but he to whoſe uſe the diticifin is made, is fole tenant, 
and the others have nothing in the tenancy, but are called coad- 
jutors to the d; flcifin, &c. Co. Litt. 180. b. ſ. 278. 
ann 8. T cnants in common, are 2 which have lands or tenements 
Tha e in fee-fumtle > fee tail, or for life, &c. by jeveral titles, and none of 
9 them know of this his ſever al, but ought by the law to occupy theſe 
th 2 of lands or tenements in common, and pro indiviſo to take the profits 
ina common. Co. Litt. ſ. 292. 
th. „ ien | 
to him bel e to anot her ia ſer, now the al ence and ather jointenant are tenants in common: 
becauie they ire in ſuch tenement: by ſercrah titles; for the aticnee cometh to the moiety by the 
feoffment of o: 12 bs the jointenanto, and the other jointenant hath the other mojety by force of the 
firtt fooffment made to him and to his companion, &c. and fo they are in by fer. cral titles, that is to 
DL by ſeveral feofiments. Co. Litt. ſ. 292. | 


© if [= Alſo if three jointenants be, and one of — 3 that, which 
e p27- to him bclongeth, to another nan in fee, the alience is tenant in 
ee ee common with the other two jointenants; but oa the other two 
alen ler jointenants are ſeiſed of“ the two parts, which remain, jointly, and 
part, the of theſe two parts, the ſurvivor between them two holdeth Races 
n Co. Litt. ſ. 294. | | 

the alicnee are tenants in common, Co. Litt. 195. a. ſ. 30). 


* 4 
4897 | 
Se it is 10. Alſo if there be 2 jointenants in fee, and the one giveth his 
whena part to another in tail, and the other givelh his part to another in tail, 


Hale fer "fe, the donees are tenants in common, &c. Co. Litt. ſ. 295. 
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vis is made; for in that caſe alſo the leſſees are tenants in common. Co. Litt. 189. b. 17 
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11. If a jeme be endowed of the third part of a mill, the heir and 
tue feme. are not tenants in common, but ſeveral tenants for the 
heir all have two toll diſhes, and the feme the third toll diſh in a place 
by ittelfz the reaſon ſeems to be, becauſe dower fall be afſerned by 
11.ctes and bounds. Br. tenants in common, &c. pl. 26. ciics 23 H, 
3. and Fitzh. Aſſiſe 435. 
12. Fine of render levied to him that is ſeiſed, and to another that 
is nit feiſed makes the ſtranger to be jointenant. Br. Fines, pl. 77. 
Cites 22 All. 54. | | 
13. Note a diverſity, when the eſtate of inheritance is /m:t2d by _ 1 
one conveyance, there are no ſeveral eſtates to drown in one another, d, AM 1 
But when the eſtates are divided inte ſeveras eomveyances, their par- men, for 
ticular eſtates are diſtin@ and divided, and conſequently the one 2 1201, 
wns the other. Co. Litt. 182. a. b. een 
2 eren 1 them two ond thei h rs of the _ bodies, The jointure iT) 7 Vera, and they are de- 
of the poſſetlion. Co. Litt, 182. b. 


If two jo:rtenantsein fee be, and they both iin in a leaſe to an = 7 % 1 
abbot and a ſecular man for term of their lives, here the reverſion, g „ 
that is dependant upon ſeveral freeholds, is ſevered. cul 


Co. Lite log jeculur 
191. b. ce eg 
have au 


ke!) the one moiety to one {or life, ard ile ther moiety t5 the other for lifes Co. Litt. 19 1. b. 192. As 


15. If lands are given to two, to hold the one moiety to the one and Brownl. 32, 
* o 1 | . 0 . 4 2 £ Ii 0 
his heirs, and the other mcicty tz the other and his heirs ; they are te- SF: Ano 


8 : i — Though 
nants in common. Co. Litt. ſ. 298.—Becauſe they have ſeveral it be realty 


freeholds, and an occupation pro indiviſo. Co. Litt. 190. b. ene deed, yet 


Hey ar d. 
tin conveyance, and livery to the one, ſecundum formam charte will not avail the other; per 
Jolt Ch. J. ta Mod. 201. Mich. 11 W. 3. in cafe of Fiſher v. Wigg. 

Nora. Tre habend am fevers the prenaſles, thit prima facie ſeemed to be joint; for an expreſs eſtate 
controuls an implied eftite. Co. Litt. 19. a. b. 
. Aiqually ro fe divided, or equally divided makes no diſtribution, and is repugnant to tenancy in 
common. But one muiety to the one and the other moiety to the other, is of a moiety undi ,,, 
«nd therefore a tenancy i common. But if teventy acres be given“ haben To acres to one and 1 
«rs to the ether, the habend' is void, beciute the diſtribution would be repugnant to the natwe of 
tenancy in common; which mutt only he of a moiety, &c. undivided; and if theſe words would 
5 anity any thing, the parties could not take till diviſion. 12 Mod. 202. In caſe of Fiſher v. 
Wiggs. * The habendum is void, 2nd they are jointenants, per Holt Ch. J. 1 Silk. 290. 

L 10 W. 3. in caſe of Ward v. Everard. | | 
ita ne or is granted t (e in the premiſſes ,t the ene maiity t ere, ard the other wenicty to be 
gd0.7, tive wores cannot make a tenancy in common, it being tlie nate of that eſtate for the 
tenants to be ſeiſed pro indiviſo. per Holt Ch. J. Wms's Rep. 19 Hill. 1750. in caſe of Fiſher 
v. Wigg. | 


16. If a man ſeiſed of land enfeoffi another of the moiety, without Se of a 
ſaying any thing of aſſignment or limitation thereof in feveralty, at third or 
the time of the teoffmenc, the feoffee and feoffor ſhall hold their parts fourth ert, 
x 06 agate &c. and if 
in common, Co. Litt. ſ. 299. | there is an 
| advowlen 


— 


af perdant, they are alſo tenants in common of the advowſon. Co. Litt. 1g0. b. 


17. Two jointenants in fee; one leaſes his part to another for 0 
01s life, The tenant for life and the other jointenant are only tenants [ oo” ] 
n common during the life of the leſſor. Co, Litt, 191. b. ſ. 302. 228. 8. C. 
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And fer- 
cant Har- 
ris vouched 
ach caſe to 
be held fee 
tail pro t- 
to, but it 


was afterward reverſed and ad udged fee in B. R. ibid. 
x15, being reported at reading in Lincoln's Inn, 
Iren tin, cas and Samin's ca. For there all the fre pri-d t the | 
3enaits, but otherwiſe here for the benefit of the renainder, Ibid. 


Jointenants. 3 


18. If an alien and a ſubjef? prirchaſe lands in fee, they are join-„ 
tenants, and the ſurvivorſhip ſhall hold place, & nuilum tempus o- [| 
currit regi upon an office found. Co. Litt. 180. b. 1 

19. As there are jointenants by diſciſin, fo are there jointenants * 
by abatement, intruſton, and uſurpation. Co. Litt. 181. "Ss 

20. If I give a horſe to two habend' the one part to the one, and [| 
the other part to the other, yet they are jointenants of the % 
Mo. 64. Trin. 6 Eliz.—So of a w5:4; the diviſion will not alter 
the joint intereſt. Ut ante. 5 4 

21. A. tenant for life, B. leſſee for years to begin after the death 


of A.— B. dies. A. and the adminiftrator of B. joined in the purcha/? 
of the fee ſimple ef the land demijed; per Dyer, the tenant for lite 
and the adminiſtrator are tenants in common of the fee. 4 Le. 37, 
38. 6 Eliz. C. B. | 1 

22. Fine was levied to A. and B. to the uſe of A. B. and C. LIN 
are all jointenants, though A. and B. was in by the fine at cams 
law. Noy 124. Watts v. Lee, ſays, it was adjudge 7 1 
the caſe of a feoſſinent in 21 Eliz. ut ante, cites D. 2889. 

23. If two tenants in common enfeoff B. to their uſe, they are te- 
nants in common of this uſe. But it they /-vy @ fire to B. to their 
uſe, they are then jointenants. Arg. Goldſb. 65. Mich. 29 & 29 
Eliz, | | 

24. A. leaſed land to B. his ſm and M. his <vife, & corum privic- 
genito proli ſucceſſrue. By this grant the iſſue is to take jointly with 
B. and RI. fo that if they have no iſſue at the time, an after born 
Hue ſhall take nothing by the gram, Cro. E. 121. Mich. 30 & 31 
Eliz. B. R. Stevens v. Lawton. | 

25. A. ſciſed of land in fee, has iſſue two ſons, B. the eldeſt and 
C. the youngeſt, and makes feoffment to the uſe of Jie, for ligt, 
remainder 7 B. iu tail, re: 0 
& hered” maſculis primegeniti filii of the jaid C. and for dclault oi 
ſuch iſtue, ræmainder thereof to the heirs males of C. an? of A. remain- 
der over, By this remainder limited to the heirs males of the buy 
of C. and of A. they have fey-ral eſtates tail. Cro. E. 219. Hil, 
33 Fliz. B. R. Smy v. Chown. | 

26, Fe:ffment to his daughter and 1:05 cibers to the uic of her avid the 
heirs of her body, adjudged that the has fee, and that ſhe and the 
others are tenants in common. For frofſte to the uſe of hiniſelf take 
by the livery and not by limitation ef ive uſe. DD. 200. Marg. pl. 
60, cites Hill. 43 Eliz. C. B. between Reading and Norris. 
And this cafe of REA ax 
Lent, 1632. Harriſon lecterer took a de 
n parties, end therefore Juilie 


. 
* 
% 


Ty N 8. . 


28. Lerd of a manor in conſideration of 1007. paid by J. S. bis chi- 
holder of inheritance by indenture between him of the one part ai 
J. S. and R. S. fon of J. S. of the other part infeoffs, releaſes and col 
firms to Fo S. habendum ta J. S. and R. S. and their heirs, and co— 
venanted that all aſſurances ſhould be to thoſe uſ-s, and livery Was 
made ſecundum formam chartæ. Reſolved, that though this convey- 
ance ſhall enure by way of feoffment, and that J. S. ouly ſhall take 
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. a . — : 7 = 
; -ery, yet cither-by feoffment, or by releaſe, &r confirmation 
y the livery, , \ 
y ; £ SF _ ] . * 3 . [ — hf jp ; 
which may enure to an ue as WEIL AS à feoffinent, K. S. ihall take 
a . = 3 ** . Y E 3 BL *h,> 7 LS 8 
together with J. d. by the limitation of the ule in the va%07 um as 
2 x 4 ? a : 1 - ! 1 : 7 F £2 5 1 * 62 1. * » > y 
jointenant of the uſe, which being executed- by the ſtature of 27 
H. 8. „Hues made them jointly teifed of tae hmsrett and pofleſſion. 
Ley. 13 Irin. 7 Jac. Zamme s cal | 
29. If a * 4i/jor/in be had te the uſe of two, and one agrees at ene time, 
— " 1 . * bag . 
1 1 : A < _ 
end the other at anther time, they ſhall be jointenants. 13 Ke 
\ * Y 1a - Ca * * 5 
56 Mich. 7 Jac. in Samme's cafe. 1 
eſiate; which HH y {Ee oh 1229: and therefore if a grant be made by deed 79 A. for life, the romane 
der to the vit h. heirs of Be an i C. in for, and B. his i que and dirs, and after rd; C. has iſſue and dies, and 
then A. dies; in this caſe the heirs- of B. and C. are not pointernts, becuuſe though the remain- 
der be limited by one grant or fine and by joint words, vet becaute by B.'s death the remainder as 
to one moiety velted in his heir and by the death of C. the other moiety veſted in his heir at ſeve- 
ral times, they cannot be johntgiants. 13 Rep. 37. cites 24 E. 3. Joinder iu action 18. Co, 
itt. 188. A. s 
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-N , 
But others 


} 


lf a tree rotes iu an helge which divides the lands of A. and B. 
ots takes nouriſhment in the land of A. and alſo of B. 
eus in common off this tree, and fo adjudged. 2 Roll. 
R. 255. Mich. 20 Ja? B. R. Anon. | 
31. A deed of trujts to pay the profits to three in equal manner till 
ſuch an age, and then to convey the inheritance to them in lite manner, 
this makes tenancy in common, as well as if, it was in a will, 
Lev. 232. Hill. 18 & 19 Car. 2. in Cane. Bois v. Rowell. 
32. A feoftment was made to fro and their heirs equally to 
vided; Scrogs and Dolben were of opinion that the feottees were 


by 41 Holt Ch. J. 
ſaid that 
hen this 


tenants in common, and not jointenants, but Jones differed; cited judgment 
per Gold. J. Wms's Rep. 16. as Paſch. 32 Car. 2. B. R. Smith v. 0 
no dody 


Johnſon. : : was fatis- 
fied with it, and that afterwards the rule for :udgment was diſcharged, and an ulterius concilium 
awarded and: then the party died; ſo no judgment was given, Wins's Rep. 22 in caſe of Fiſher v. 
Wigg. 

D. 25. pl. 
158. Low- 
en v. Cock. 


33. In a covenant to ſtand ſeiſed to the uſe of A. for life, and 
after to two tu be equally divided, and to their heirs and aſligns for 


4 — 4 


ever. Per Lord Keeper, the inheritance is in common as well as This 
the eſtate for life; he {aid it had been held, that where the words Liſtincticu 


is NOW ex- 
ploded and 


were (19 tw equally divided) that ſhould be in common, otherwiſe 
either 


if the words were {equally to be divided) but are fince taken to be 
all one; nay, a deviſe to two equally will be in common ; here there words 

| ca, : = OM 5 - maxe a 
ſhall not be ſuch a conſtruction as to make one kind of eſtate for „. 
life, and another of the inheritance, and ſurvivorſhip is not favour= ey unleſs in 

0 . * q — . — Ls 711 
ed in prejudice of the heir. Paſch. 36 Car. 2. 2 Vent. 365. Anon. ee 

: 10\Ws 
Parl. Caſes 210. — Abr. Equ. Caſes 291. Fully to be divided makes tenants in common 
ma will, not in a deed. 1 Salk. 39. per Holt Ch. J. in caſe of Ward v. Everard, ——-Ild, 
391. S. P. per Holt Ch. J. in caſe of ſurrender of a copy#old, but adjudged e contra, according to the 
opinion of two other jultices, Fiſher v. Wigg. A. ſurrenderea a copyboid to his tive children, e- 
qually to be divided betrvern them and their reſp: Five eit 5 for ever; adjudged per two juſtices agantt 
Holt Ch. J. a tenancy in common. 12 Mod. 296. Fither v. Wigg, Wäs's Rep. 15 to 22. 
Hill. 1 700, . Abr. Equ. Caſes 291. in the margin of pl. 4. ſays that the ſame cate being 
Cited Mich. 1730. in the caſe of STrIxNGER AND PulLLIps it was (aid by counſel to be reverſed 
according to my Lord Hoit's opinion; in which caſe it was held by the Maſter of the Rollo, that 
there was a difference between words which create a tenancy in common in a will, and in a cons 
veyauce; for that though the words (equally to be divided) in à will create a tenancy in common; 


Pp3 yet 
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yet it is not by force of the words themſelves; but by the intent of the teftator, that chere ſhall be 
no furyiverthip. 


00 ot [ hor 34. If two joint purchaſers pay an equal /hare of the purchaſe mo- 


the Meder neus this makes them tenants in common in equity, Arg. Hill. 
of the 1085. Vern. R. 361. in the caſe of Uſher and Pryme v. Ale- 
Rolls, but worth, NC | 


that 1 2 * 1118 


— 


e r . 18 2 j 
an onequatiaare m Kes tnem partners, if the ſhare appears in the deed itſelf and the ſurvivor ſhall 
be conſidered ia cguity as a truſtee, Abr. Equ. Cafes 299. Lake v. Gibſon. 


1 35. Grant of 100 l. rent 10 Ave equally to be divided, to hold to 
Mod. 2, them and their aſſigns, viz. 20 J. fo cach for life and the life of tie 
8. C8 furor, ani if any died his are to be divided equally among the ſur - 
ee ders. The grantees are jointenants. 1 Salk. 390. Hill. 10 W. 


21:4, . Ward v. Everard. 


7 


third of 20 J. vis 101 ths a * ” Fa. #3 5 * + 6 2 8 
* — — 01. + þ CPE Fs $144 101. * $©% CS ry nia 3 1 not a Tenancy 11 Com). 12 Ao 1 


228. Mich. 10 W. 3. incaſe of Ward v. Everard, 


[ 492 ] 36. There is diverſit7 between a grant te !wo and they 1 
| to two and their reſpettive heirs, and a grant to iws « 
rejpec/vely, fince the limitation mult be to Woth their heirs, or they 
cannot both take a fee ſimple, and if the fee enures to both their heirs, 
it mult be to both their heirs reſpectively; per Holt Ch. J. which 
Turton and Gould J. agreed. Wrms's Rep. 18. Hill. 1700. in cale 
of Fiſher v. Wigg. 
3237. A. conveys a term to truſtees in truſt to permit him to take p 
the profits for his life, and after his death to permit B. and C. two ct F 
his daughters their executors and adminiſtrators to take the profits dure 
| ing the reſ;aue of the term egtialiy to be divided between them, they 
2 paying ic l. within two years to each of his two other daughters; 
per Maſter of the Rolls, this being a truſt of a perſona! thing they 
are tenants in common, and it appears that the fatner's intention 
was ſo, to make them diſtinct proviſions, and the payment of the 
100 J. to cach of the other daughters makes B. and C. purchaſers, 
Paſch. 1701. Ch. Prec. 163. Hamel v. Hunt. | 


Cb. Tree. 38. Two mortgages tenants in common purchaſe the equity of re- 
_ C » M 2 * oy , > 2 : —S 
332. 8. Co demption to them and their heirs, they are tenants in common of 
the inheritance, the purchaſe being founded on the mortgage. Abr. . 


Equ. Caſes 292. 11 Annæ, Edwards v. Faſhion. 

39. There are bt tws ways of creating a tenancy in common by 
conveyance, viz. either by limiting it to them cexpreſsly as tenants 
in common, or elſe by limiting a moiety, or a third, or other un- 
divided part to one, and the other moiety, &c. to another, &c. for it 
it be otherwiſe, though the words (equally divided) be uted, yet they 

ſignify only an equal diviſion, and proportion of the profits; per 
the Maſter of the Rolls. Mich. 1730. Abr. Equ. Cafes 291. in a 

note upon pl. 4. 

40. A. had 3 ſons and 2 daughters J. and M. and deviſed three 
fourths of his perſonal eſtate to his three fons- equally, Sc. and as to 
ether fourth he deviſed it to the ſons, in truſt only for his two daughters, 
and by their approbation to be put out at interelt in name of his three 
ſons, and the intereſt to be paid to his two daughters reſpectively, dure 


F 
| iy 
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208 ing their natural lives, and afterivards ta their, or eiiher of their 
1 child or chudren, aud, zr default of ſuch iffue, he deviſed it to his three 

50 N Ins equally, Oc. M. dies leavinz a ſon; J. died without iſſue; the 
ous Maſter of the Rolls decreed the moiety of M. to her fon, and the 
le- moiety of J. to the three ſons (his uncles). The queſtion upon a 
re-hearing was, who ſhould have the moiety of J. it was admitted 

j21t by the council ior the ſons, that &. and J. were tenants in common 
by means of the word (reſpeciively) but infifted that the ſubſequent 

55 limitation bei. „ TOUNNdER on the rl deviſe mult receive the lame 
5 conitruction, as to the children taking by purchaſe, and that teſta- 
5 tor's intent could not be fulnilled any other way, than by making 
Ap M. and J. take by immediate deviſe, and that fo the caſe muſt be 
: conſidered as a deviſe of one moicty to M. and her iſſue, and the 


other to J. and her iijug, and for failure of iſſue of either to go over 
to the ſons; and that other conſtruction would be contrary to 
he nature of a tenancy in common; but Lord Chancellor held 
oh the ſons had the abtolute property in the three fourths, 

. had not the abſolute property in the other fourth, but 
only in the intereſt which vas to be paid to them reſpectively dur- 
ing their lives, and that by this word {reſpectively} they are te- 


3 


3 
ch 5 nants in common; and that the next limitation veſts the whole pro- 
le 5 perty in the children, and they take as purchaſors according to 
; WiLD's caſe, 6 Rep. 16. a. and that he ſaw no reaſon why they 
= : mult take reſpectively as well as their mothers, there being no words 
1 of diviſian in the deviſe to them, but the whole is to go over either 
1 to their child or children; and that where- ever the teitator intend- 
7 ed a tenancy in common he cxpreiſed it, as by the words (reſpective- 
: ly} in the cale of the daughters, and the words (equally to be divid- 
y ed) in caſe of the ſons; and declared his opinion that A.'s intent 
= was, that any child of either MI. or J. thould take the whole of this 
0 fourth part, and udo part to go over to the three ſons till failure of 
a ſuch iſtue; and fo decreed for the plaintiff. Scl. Cafes in Chan. 


g „„ 3 25 : ' * 
| in Lerd Lalbot's time, 27. Paſch. 1734. Stephens v. Hide. 


f | | * 1 ” . . 
| (M) bat Perſons may be Jointenants, or Tenants 
in Common. 


n . . 
a I, A Dillein and his ſeme purchaie jointly; the lord enters; the 
: *11 . . * — bY 1 . 1 
villein dies; the feme or her heir collateral hall re-have 


- the whole land; for there arc no moieties between them. Br. Par- 
liament, pl. 43. cites 40 Al. 7. c 
: 2. Where it is enacted by parliament that all eflates made to 7 
ſpall be void, yet Hates made to J. NM. and his feme 1hall not be void 
17 the feme ſurvi ves, but the feme ſhall have the whole; tor there are 
: no moieties; but of eſtates before the coverture, the moiety of the 
| baron {hall be void; per Fineux and Vaviſor. Quzre, becauſe 
two juitices were againſt three. Br. Jointenants, pl. 67. cites 5 


| = H. [+ 30. 


1 e in tail, and afterwards ſuch ſtatute was male, it is void to the wife as w 
nulband; for they are one perivi in law, and the feme cannot take but by the agreement of the 


Yp4 


Br. Parl. 


pl. 43. cites 


6 H. 7. 31. 
S. C. that 
where 
eſtate was 
made be- 
ſore the 
covert ure 
to |. VN. 


el! as TO thc 


baron; 
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| baron; per Fineux and Brian Ch. J. but if eſtate had been mad: . and anther bern, and ſuch aft 

had been made, the eſtate is good tor the moiety to the other, to which V. avifor accorded ; but 
other three contra; aud the law ſeems to be the fame of baron alien born c attaint of felony or pre- 
NUDE 


3. If lands are given ts tibe men, and te tye heirs of their tw9 bodies 
Jegotten, the donees have a joint eſtate for their lives; and if each of 
them hath iſſue and die, their iſſues ſhall hold in common, &c. But if 
lands be given te tos abbzts, as to the abbot of W. and to the abbot 
of S. A. to hold to them and to their ſucceſſors, they have preſently 
an eſtate in common, and not a joint eſtate; for that every abbot 
or other ſovereign of a houſe of reli, gion, before that he was made 
abbot, or ſovereign, &c. was but a dcad perfon in law, and when 
Br. Abbe, he is made an abbot, he is a man perſanalle in law * and to purchaſe 
4p 2 —_— and have lands, or tenements, or other things f the 1% cf his houje, 
22 H. 6,4, and not to his own proper uſe, as another ſecular man may, and 
therefore at the beginning of their purchaſe they are tenants in con 
mon; and if one of them die the abbot that ſurviveth f 
have the whole by furvivor, but the ſuccefior of the ab! 
dead {hall hold the moiety in common with ths abbot that ſurviveth 
&c. Co. Litt. ſ. 296. 

If lands are 4. If lands arc given to two 5%, to hold to them tw2 ard their 
_ was fucceſ7e rs; albeit, the biſhops were never any dead perions in law, 
of N. and t» but always of capacity to take, yet ſeeing they tate the purchaſe 
a u: in their politic capacity as biſhops, they are preſently tenants in 
e e common; b-cauſe they are ſeiſed 67 frocral + rights; for the one 
to hold to biſhop is ſeiſed i iu the right of his own biſvaprick of the one moiet 32 
them two and the other is ſeiſed in the right of his biſhoprick of the other 
1 moiety, and fo by ſeveral titles, and in ſeveral capacities, wiere- 
this caſe As jeintenants ought to have it in ane and the fame right and ca- 
they are pacity, and by eue and the ſume joint title, Co. Litt. 189. b. 
ee 0 190. a. ; 
each of them take the lands in their n2t 2! capacity. Co Litt. 199. as 

5. Se if lands are given to fies parſons, and their ſucccſſers, or to 

ny other ſuch like ecke bodics politic or incorporate. 
Co. Litt. 190. a. . 
: 3 6. If lands are given 1 an abbot and a ſecular man to have and to 
., hold to them, viz. to the abbot and his ſucceſſors, and to the ſecu- 
f Dale „ lar man, to him and his heirs, they have an eſtate in common. Co. 


a h, Litt. 1. 297. 

to hive and | | 

to hold to them, i. e. to the parſon and his ſucceſſors, and to the layman and his heirs; they arc 
_ preſently tenants in common for the cauſes ahove ſaid ; ſo if a liſhep, &c. et fic de ſimilibus. Co. 
Litt. 199. a. Our author's rules de ne- bo, d in chattel; 1 cal or perſonal ; for if a leaſe for years 
5 made, or a ward rand di an avbot and a jiculir man, or to a biſhop and a ſecular man, orif goods 
1 granted to them, they are jointenants ; becauſe they take not in“ their ie © parity. Co, 

itt, 150. 2. . 


[ 494 ] 7: If lands are given ts the king and a ſubject, to have and to hold 
$- likewiſe to them and their heirs, yet they are tenants in common and not. 
if there are Jointenants ; for the king is not ſeiſed in his natural capacity, but 
"uy; feints- in his royal and politic een in jure corone, which cannot 
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nan, and 
tlie crown 
d-iccnd te 9n8 


A 


T;! 
PLC. 2 
- „ * — 


£ — 73. 5 


* 1 ſtand in jointure with the ſeifin of the ſubject in his natural capacity, 

L % | & | : 

bs 1 Co. Litt. 190. a2. | | 
1 of them the jointure is ſevered and they are become tenants in common. So. Litt, 190. .—— 
= „n may be tenant in common «ith e Ki, and may join in pretentinent with the king. Br. Te- 

$ 3 nants in common, &. pl. 23. Cites F. N. B. fo. 32. 

f = 8. A natural perſon and a corporation cannot be jointenants, or 

˖ 3 jointly ſeiſed of any lands. 2 Saund. 319, Paſch, 23 Car. 2. Bennet 

0 2 Ve Holbecch. | 

C 

L P * . 7 . 

: (M. 2) Who are Jointenants n9tww!th/landing the ſe- 


veral and different Limitations. 


„ 


F a rentcharge of 10 l. be granted to A. aud to B. to have and 

to them two, viz. to A. until he be married, and t B. 
advanced to a benetice, they are jointenants in the 
mean time, notwithitMnding the ieyeral limitations; and if A. die 
before marriage, the rent jhall juruive; but if A. had ͤ married, the 
rent ſhould have ceaſed for a instety, & fic e converſo, on the other 


fide. Co. Litt. 180. b. 


1 


(M. 3) In what Caſes one may be Tenant in com- 
| | mon wth himfel}. 


1 1 F J. S. be dean of P. I may give land to him by name of dean, 
Kc. and is ſucceſſors, and to f. 8. clerk and his heirs, and there 

0 ; A : : a 
he takes as dean, and alfo as a private man, and is tenant in common 
with himſelf; per Pollard J. Br. Corporations, pl. 34. cites 14 H. 
8. 2. 20 a | 

4 
31 cites 14 H. 8. 2. 29. 

2. 99 where the dean and chapter are lords, and the dean purchaſes 
the tenancy to him and his heirs, ne is tenant to himſelt, and he and 
his chapter ſhall make avowry upon himſelf, and thoſe cafes were 
granted, becauſe he tates of ancther” s gift, but all this does not prove 
that he may take of his own gift. Br. ibid. 
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(N) 74s are Jointenants, Hugh the Eftate veſts at 
| ſeveral Times, 


2 R 


1. I N ſome caſes there may be jointenants and yet the eſtate may 
: veſt in them at ſeveral times; as if a man makes a feoffment 
in fee to the uſe of himſelf and of ſuch wife as he ſhall afterwards mar- 
; 7) tor term of their lives, and after he takes wife, they are jointe- 
; . * and yet they ceme to their eſtate at ſeveral times. Co. Litt. 
. 188. a. | | 


the ong agrees at one time, and the ther at another, yet they are jointenants. Co. 


2. If 


S. P. Fin. 


Law,, 8 vo. 


granted to 
— 

1 ” 

Fo Sy . dran, 


ard 5 . 


(ork, which is ove arid the fame perſon, he ſhall join with himſelf in avowry. Br Corporations, pl 


D. 329. b. 
pl. 48. Hill. 
17 Eliz. 
Brent's- 
caſe o :! 
is if Id: 
one 2 the 10 2 
of Heu and 
Litt. 188. a. 


p—ůäů— ——ů CUI 
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1 2. If a man makes a feninent in fee to the uſe of himferr for life, 

1 then to the uſe of every one of Te iſſue female and to rhe heirs 

Temple. of their bodies, then 2 . Ys 2 of one daughter at one t: mes of a e- 
cord daughter F az an time, and of a third "daughter at another time, 
ſo that this i iS to veit ſeverally in "ng and afterwards to all; they are 
here jointen ants, and yet they come at ſeveral times; but the 
reaſon of this is, becauſe the rat was joint; per Coke Ch. J. fays 
it has been {0 adjudged, 3 Bull. 101. n v. Blandtcrd. 

3. If lands are demiſed for l. ifes the remainder to the right i of 

7. g. a; nd J. N. LF . has 2 and i and after J. X. 15 i) tur 
and dies; the iſſues are not j intenants, becauſe the one mo lety 
veſted at one time, and the other moicty veited at another time.“ 
Co. Litt. 188. a. 

But if he 4. If two jointenants be of a t. n and dhe 3:0 of them grants 

had made a fo F. S. that if he pay to | im 19 7. before Hirchaeimas then /. 2 


_ de. Pave his term, and the grantor dies before the day, and J. > 


3 the ſum to his executors at the dag, yer he ſhall not haveg 

Michael- but the ſurvivor ſhall hold place; tor it was but in the 17 nw 
mas, it Sg? , . 5 * 
mold have à communication. Co. Litt. 184. b. 185. a.“ 


douad the furyivor, Co. Litt. 135. a. 


(O) Nat Things may ftand in Jomture. 


Fu aright . A right of actian and a right of entry may ſtand in jointure ; 
* for at common law, the alienation of the huſband [of feme 
of entry can- jointenant] was a diſcontinuance to the wife, of the one moicty, 
net ſtand and a diſſeiſin of the other, fo as after the death of the huſband, 
> 64h the wife has a right of action to the one moiety, and the other join- 
bd, or in- tenant a right of entry into the other; butithey are jointenants 


heritance ia of the right, becauſe they may join in a writ of right. Co, Litt. 


Pte, 188. a. 


and the re- 

faxe if the huſpand make feoffment of the moicty, nah was a diſgontmuance of that moiety and 
the other jointenant remained in poſſeffion af the 10 hold and mheritance of the other moietp, 
which for the time was a fe rerance of the jointure, and ſo are all the books, which ſcemed to vaiy 


among the miclves, clearly reconciled. Co. Litt. 188. Mw Ibid. Marge ſays that by the 
ſat. 32 H. 8. 2 2, it is no diſcontmuance at this day. 


2. If two jointenants are of a rent, and the en: * arſſeiſe the tenant 
of the land, this is a ſeverance of the jointure for a time; for the 
morety of the rent is ſuſpended by the unity of ps MOI an, and therefore 
cannot ſtand in jointure with the other molety in poſleſſion. Co. 
Litt. 188. a. | 

3. If a man deviſes lands to two, 10 bold to the one for life and the 
other for years, they are no jointena ants ; for aſtates / freehold cannot 
ſtand in jointure with @ term for years. Co. Litt. 188. a. 

Neither can 4. A reverſion upon a ſreehadd cannot ſtand in jointure with a frees 


A /- Jin in 
tl right of dall and werken in " %%%, 5 Litt. 188. a. 


„ 


(P) Where 


Jointenants. : 


X 'F (P) Where two may have Foint Eſtates for their 


Ly 
_ * 
TTW A 
WWW 
* 2 Re Rs hy 4 


Ws AF Lives, and yet the Inberitauces ſeveral, or to one 
re bs, - | ; 
5 I of them. 
4 4 1. IOINTENAN TS may have a joint-eſtate, and be join- 
of 5 1 tenants for their lives, and yet have ſeveral inheritances; as if 
pf bf lands be given 1% two men, and to the heirs of their two bodies be- 
ry $ gotten. In this cafe the donees have a Jjoini-eltate for term of their 
0 two lives, and yet ticy have ſeveral inheritances; for if one of the 
: donecs hath iſſue and die, the other which ſurviveth ſhall have the 
"i whole by the furvivor, for his life, and if he Which ſurviveth hath 
alſo iſſue and die, then the iſſue of the one ſhall have the one moiety, 
) and the iflue of the other ſhall have the other moicty of the land, and 


hall hold the land between them in common, and they are not 
s, but are tenants in common. And ſuch donees have 
F7joint-eſtate for tegm of their lives, for that at the beginning the 
lands were given to them two, which words, without more ſaying, 
make a joint eſtate to them for term of their lives, and they ſhall 
have ſeveral inheritances, in as much as they cannot have one heir 
between them ingendered, as a man and a woman may have, &c. 
3 The law will that their eſtate and inheritance be ſuch as is reaſon- 
'S able, according to the form and effect of the words of the gift, and 


; this is to the hcirs which the one {hall beget of his body by any of 

C his wives, &c. {o by neceility of reaſon they have ſeveral inheritan- 

5 ces. Co. Litt. 1 283. | | 

3 2. As it is ſaid of males, ſo it is where it is given ts !w9 females, 2 Vern. 

- and to the hors of their two bedies ingendered. Co. Litt. ſ. 283. > pu 

8 i ; = RE ee ES alis; land 
was given te two „iter: and the hiirs of their bodies, and that fre uh farviverd ſhauld have the whole, the 

. on: had iſſus and ditd,, and after the ot bad iu and diva, and the iſſue of the ſurvivor would have 
had the whole by the ſurvivor vf his mother and could not, for tlev were jointenants for term of 

1 pie, and hd ſeveral 1:heritantes. Br. Joimenauts, pl. 40. cites 8 All. 33 

, 3. Note, albcit they have ſeveral inheritances in tail, and a parti- 

: cular eſtate ior their lives, yet the inheritance does not execute, and j9 
break the jointenancy ; but they are jointenants for life, & tenants 

ö in common of the inheritance in tail. Co. Litt. 182. ſ. 283. 5 

; 4. If a man gives lands to two men and one woman, and the heirs of Si if a 

their three bodies begotten; in this caſe they have ſeveral inheritan- - <= pings 


ces; for albeit it may be ſaid that the woman may by potlibility 
marry both the men one after another, yet firſt ſhe cannot marry 
them both in preſenti, and the law will never intend a poſſibility upon 
a pofſubility, as firſt to marry the one, and then to marry the other. 
Secondly, the form of the gift is to the heirs of their three bodies 
which is not poffible, and therefore they ſhall have ſeveral inheri- 

tances. Co. Lit. 184. a. | | | 
5. Ho if a gift in tail be made % 4 man and his * mother, or to a man 
and his fiſter, or to him and His aunt, &c. and in this and like caſes, 
albeit the gift is made to a man and a woman, yet they have ſeve- 
| | ral 
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4961 


and 1219 297. 
m Mutatis 
mutandis. 
Co. Litt. 
184. a. 


8. P. Br. 
Tail & 

Dones, &c., 
pl. 9. Cite3 
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Fa . 15. ral Ueritarices, becauſe they cannot Go. L. together, and are withe 
And if it; the rule and reaſon 1 1 GO Co. Lie 134. a. 


be te t 

8 2 / * 7 . of 2b: 2 beds, „ 19 a Mas on 1b: ; 49 Fad ard 75 * he; ”C at 7 71 55 iet, there their ſe 8 

vera heirs of u; eir bodies fo {1 inherit; for it Was never aste 1 that they mig " u marry. 

Sd of a de- 6. A. dev fed land 10 his tvs agrghters and their ie, and in do- 'F 
vile do: wo 4 PR, 3 
13 fault of ſuch iſſite to J. S. they have 2 Joint-eftatc for lite and leveral 3 
ord : 2 beers nherirances - and if one daughter die without iſſue, there IN not Ft 
be. be craſs remainders, but her- Mmoicty mall go over to J. S. on the 3 
wi "x Ie dea th of the daugliters for want of tuch nue, Viz. ſuch reipechive 5 5 
that it id a iue. Per Lord Keeper, Paſch. © 2 V er, 545 540. in caſe of : 3 
joint ene Cook v. Cook. F 
Tor te, and 1 
| forera inicritancess But though the teſtator never meant that the f oY: ving dauchter ſhonid 5 


turn out the iffue of her deceaſed fiſter, and that being a point beforg the Honſe of Lords, aud 
though the Lords inclined for the appellant (the nine) yet the jadges all agreeing that the law 
was ſo ſettled, the Lords would not alter it; cited by Ld. K eepcr. 3 Fern. 34: Far h. 1706. as 
the caſe of * Wilkinſon v. Spearman.— * S. C. cited by tlie M aſter of the Rolls. Trin. 1729. 
caſe of Cray ve Willis. | 


1 Ws: 7. A deviſe ts tre, and the ſurvivor of them and their het! "eg? 
© 2 ts be diviacd, they ſhall be tenants for life, and tenants 4 common of 


S. C. and 
the decree the inheritance; for otherwiſe the word furvivor muſt be rejected, 


was arm- which the * teſtator never could intend. g Mod. 157, 160 1 OY 


e er II Geo. 1. Barker v. Eyles and Smith. 
Lords. 
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( Inter fe. What Acts of one ſhall bind, and 


7 
conclude the other. 


I, * HERE the one jointenant charges, and after reltaſis es 


all the others, they ſhall hold charged imp: Tpetuu m; 5 
Littleton. 1 "I per Joce, they 3 not hold charged 1 Imperptuu; _ 


unleſs he who releaſes turvives. Br, Jointenants, pl. Sites 33 
6. 4, 5: : 
2. If one jointenant in fee tates a caſe years of a rag ger 


by deed indented and dies, the furvivor th: 1 not be - bound J 7 
concluſion; becauſe he clin above it, and not under it. Co. 1 
28%. 2, 

3. If three jointenants are diſſciſed, and they arraign an 2%, and 
one of them releaſes to the diffifor all actions perſonal, this thall barr 
nim, but it ihall not barr the other plaintiffs ; for, having a regard 
to them, the realty ſhall be preferred, & omne majus trahit ad ſe 
minus dignum, Co. Litt. 285. a. 

Rt if o 4. And in a writ of ward brought by two, t the reloaſe of the one 
dans ſhall not grieve the other, but {hall enure to his benefit; for he 


in fe< re 
47:4; Ahall recover the whole ward and hold his companion out. Co. Litt. 


, a q one 255, - 


ot this dis 
ſgifecs rel, to nie of the difſeifors all his right, he ſhall not hold ont his companion; becauſe the 


relcalt is but of the muicty without any certamty. Co, Litt. 27%. 4. 


s. If 


| Jointenants. 


E : s. If there be two jointenants of a ward, and one doe, rar, eee 
þ ſhall anſwer for it. Co. Litt. oe a. 


nant is the waſt of the other alſo, as 6 : 


wgainſt bim only that didl the au.. 2 Inſt. 302. 


» N 8 


one releaſes the condition ; the condition is gone. Per Mounſon J. 
„ 4 Le. 29. 

4 7. Two jointenants are of a term pon condition, that they, nor 
F either of them, ſhall ien any part of the land without aflent of the 
E leſſor; they make partition, and ze aliens his _ this is a for- 
feiture of the waole. Cro. E. 163. Nich. 31 & 32 Elz. . 
Goſtwick's caſe. 


8. Every act by ac jointenant ir the 55 nefit of his companion ſhall 
bind, but thoſe acts which prejudice his companion in ęſtate {hall 
ot bind; as the default of onc, the ſurrender of the one, &e. And 
if the two jointenants have tae benefit of a condition to in- 

ats, and the one will attorn in a quid juris clamat 
without ſaving itgit ſhall not hurt his companion but himſelf only. 
But in the matter of the projits of the land, the one may damnify the 
other, for there is quaſi a privity between the m, and it was his folly 
to juin with one who would re) zudice hi; 2 as where * one takes 
the entire profts, the other had no remedy; ſo where two join- 
tenants were of a feirniory, and a wardſhip happened, if the one 
would Ciftrein for the ſervices before election of the wardfhip, it 
ſhould bind his companion. Cro. E. 803. Hi ll. 43 Eliz. B. R. in 
caſe of Rud v. Tucker. | 

9. Two jointenants of a term by indenture; one gives the 
indenture to a /tranger and dies; all the entire term ſurvives to the 
other; yet he ſhall not ha; e an action for the indenture. Noy. 36. 
Anon. | 
10. A. and B. two jointenan:s of the affe - of fines tor original 
writs, committed the cujt54y if the feat of tne office, and the collection 
ef the prefits to F. S. Iney both Commence a feat in equity as rainſ? 
"Fes for an accnmnt of the profits. B. releaſes to J. S. all e 
and accounts, whereupon A exhibits his bill againſt B. and 1 
ſurmiling that the faid releaſe was by combin. tion, and for a x a- 
luable coniideration in mo ney paid, a To this bill J. S. Picad 
the releaſe; and the court held it a good plea, though the bill 3 
relief againſt it, for there does not appear any particular traud or 
combination in obtaining it; and a general allegation or combi- 

nation is not ſufficient; for there may be a lawful combination, and 
detendant is not obliged to anſwer but to unlawiul combination; 
and in this caſe the releaſe i is good in law, and no default in him, who 
obtained it for his own ady antage; beſide = It appears to have been 
ovtained for a valuable conſideration, and ſo equity qught not to let 
it aſide; and if the plaintiff has any remedy in this cale, it muſt be 
againſt his co-partner, and not againſt J. S. Hard. 168. Trin. 12 
Car. 2. in Scacc. Griffith v. Manſer and Vaughan. 

11. If one jointenarnt agrees to alien, and dies before it is done, it 
would be a ſtrange decrce to coinpel the ſurvivor to perform the 

agreement. 


„ \ 


ES: aa, 
ug Ny, RE: 


- 
* 


14 6. Two jointenants make a leaſe for life upon condition, and 
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Fut though 


the watt of 


One jointe— 
e place av, me ed, vet the treb!: dumages ſhould be recovered 


D. 67. pt. 
13 Mars. 
S. P.cites 
31 & 22 
El:z. C. B. 
Croſt- 
wick's caſe. 


4” 


* 717 rol by 
4 Anne, 16. 
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agreement. Per Cur. 2 Vern. R. 63. Paſch. 1688. in cafe of Muſ- 
grave v. Daſhwood. | 1 

12. The atternment of one jointenant is good; for both are te- 
nants of the whole land, and the ſervices are due for the whole land; 
and ſince the whole ſervices are due for both, either may conſent for 
the whole; and the diſtreſs grows to be notorious on the land for 
the whole. G. Treat. Len. 83. ſ. 566. 


eee . 5 


A Se ay 


al "hr 


(Q. 2) Bound by F orſciture of the other. 


Br. Obliga- 1. A. wa; bound t twoin 20 l. and the ne of the two was el de 23 
be ts 1 98 fe, which was found by office; and per Chocke juſtice, the whole F 
obligation is forfeited ; contrary per Young, for by the death it is 
veſted in the other by the ſurvivor, and the office which came after N 
could not deveſt that which was vetted before; quære. Br. 
tenants, pl. 34 cites. 8 E. 4. 4. NS 

2. In debt by the king; A. was bound to two, tM one was out/awed, © 

the king got the obligation and after granted it, the duty, the action, 

and the execution, by patent, to another, and that he ſhould ſue it 
in name of the king. Per Port, the action ought to be in the name of 

thoſe obligees; for the outlaw is alive; Newton ſaid, that as one 

may by his releaſe diſcharge the entire obligation, fo may he forfeit it 

by outlawry to the king, therefore ruled the defendant to anſwer ; 

and fo ſee the ſurvivorſhip determined. Br. Jointenants, pl. 39. cites 


19 H. 7. 47- 


e e ee to bad EI Ss N 


(R) How far bound by his coun Acts, Grant, &c. 


Per Willi- I. 1 F there are two jointenants, and ane bargains and ſells all the 
| — 1 1 land by deed, the other dies, ſo as he has all by ſurvivor, and the 
Cro C z. deed is after inrolled, yet the moiety only ſhall paſs. Cro. J. 53; 
cites 7 E. Arg. in caie of Bellingham v. Alſop. Cites 7 E. 6. 
6. Br. tit. 5 

Iaralments. 


2. A jointenant may make a ferffment of the entierty with war- 
ranty; for he is ſeiſed per my & per tout; and though it be a d/- 
iin of the moiety, yet the feoftment is good, and the warranty 
well annexed, and when they join in a feoffment with warranty 
every one warrants the entire. Cro. E. 690. Trin. 41 Eliz. C. B. 
Piper v. Wider. | | | 

3. If there are 4 jointenants, and they covenant that ſurvivorſbip 5 
ſhall nat hold, yet it thall hold. Arg. Skin. 7. Mich. 33 Car. 2, 7 
B. R. in caſe of Kingdom v. Jones. ä 


1 499] (R. 2) Bound; how far, by Charges of his Compa- 


nion. 


3. P. Br. TI, I F there be two jointenants, and ane charges the land, his beaſts 


* pl. ſhall be diſtreined, but not the beaſts of the other jointenant; 


Jointenants. : 


but if he who charges ſurvives; the charge is good for ever. 
| Straunge. Br. Charge, pl. 10. cites 5 H. 5. 8. 
s in a manner agreed, that where 5 jointenants are, and two charge the land with 
to one of the other 3, and the grantee diſtreins him, it is well; for by the 
takin of the leaſe of the part of tlie grantors, he fhould be in the ſame plight as the grantors theme 
ſelves thall bes and e contra it he had occupied his firſt part only. 


fo. 33. That it is i 
rent, and leaſe their part 


(8) Charges. Relation to what Time. 


E || | 1 F two jointenants are, and one charges the whole, and then the 
1 other diſclaims, the charge is good from the beginning. Arg. 
Goldſb. 8. pl. 11. Paſch, 28 Eliz. 

2. If there are two jojntenants capyhollers in fee, and one ſurren- 
rs into the hands. of two tenants to the uſe of his with and makes his 
of that land and dies, and the ſurrender is preſented, this ſhall 
= urvivor; for being preſented it ſhall relate to the firſt 

Wurrendcr. Reſolved and adjudged accordingly. Cro. J. 
108. Mich. 3 Jac. B. R. Porter v. Porter. 


(T) Charges. By Deviſe by one. In what Caſe 


good. 


I. I F there be two jointenants of land in fee ſimple within à bo- 

rough where lands and tenements are degiſable by teſtament, 

and one of them deviſzth his part, &c. and dieth, this deviſe is void 
for no deviſe can take effect till after the death of the devitor ; and by 

his death all the land preſently cometa to his companion by the fur- 

vivor, and therefore ſuch devife is void. And the ſurvivor claims 

by the firſt feeffer, and therefore in judgment of law his title is para- 

mount the title of the deviſee, and conſequently the deviſe void; and 

the rule of Jaw is that jus dccriſcendi prefertur uitune voluntati, 

and in conſideration of the law there is priority of time in an inſtaut, 


&c. Co. Litt. 185. b. 


Mather v. Codbold. 


2. Two jointenants, ene by will giveth his part, and good in equity. 
Toth. 183. cites 7 Car. Pettit v. Styward. | 


In what Caſe ſhall bind the 


(U) Leaſes by one. 
other. 

1. 1 F two jointenants be ſeiſed of certain lands in fee ſimple, and 
the one letteth his part to a ſtranger for forty years, and dieth 
before the term beginneth, or within the term, in this caſe after his 
deceaſe, the leflee may cnter and occupy the moiety let unto him, 
during the term, &c. although the leſſee had never the poſſeſſion 
thereof 


N 5 . > oe IB wp. ao RN Ren AAS 2 N re a . 
F v 3 | . a „ . * — RM ATTIC 
x 1 77 4 i Eh 1 : W 8 r eee, , FRG AAU A n EO Weeks 8 5 n 2 3 „ FT”, 
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Per H. 6. 28 


Ibid. cites 
ſame year, 


Co. Litk. 
59. b. S. N 


But other- 


wiſe it is of 
parceners 
ſeiſed of te- 
nementsde- 
vi ſable in 
like caſe of 
deviſe, &c. 
Co. Litt. ſ. 
257.4: 
wherethere 
were ve 
joint Pureb 22 
fors, and one 
deviſed his 


part for the payment of debts, the ſame was decreed in chancery. Toth. 142. cites Mich. 7 Car. 


500 


Cited by 
Coke Ch. 
. 3 Bull. 
131. and 
took a dik. 
ference de- 


| £OO Jointenants, 
tweena thereof in the life of the leſſor, by force of the ſame leaſe, & c. An 


Fil line the diverſity between the cafe of a grant of a rent charge and this 


ral lmntat;.n, 5 . | 

and where caſe is this, for in the grant of a rent charge by a jointenant, &c. the 

the lam? is tenements remain always as they were before, without this, that any 

wived with h h - h h Bon 

an e , Math any right to have any parcel of the tenements, but they them- 

and cites felves; and the tenements are in the ſame plight as they were before 

4 the charge, &c. But where a leaſe is made by a jointenant to 

ru chens To» 3 * 

another for term of years, &c. preſently by force of the leaſe the 


Cal's — 
Bridgm. 43. 8 8 
S. P. 415. belongeth, and to have this by force of the ſame leaſe during his term. 


Noll. R. 4 

or Co. Litt. ſ. 289. | 
Coke. But if he grants it on @ c2nt{npent precedent and dies before it happens, it ſhall never take 
effect, cites Rep. Recb r of Cheding:on's cafe. 


Aridgm. 43. 2. If tw; are feijed fer life, and one makes a leaſe 22 begin preſent, 

S. P. Ig ly, or in futuro and dies, this leafe ſhall bind the ſurvivor, às it by 
TO. to 2 N 7 

pry 62. 8.5. been adjudged, Co. Litt. 186, a. b. | 

per Cur. Mich. 3 Jac. B. R. in caſe of Whitlock v. Horton. — Fin. Lau“, 8yo. 

Roll. R. 4285 ; : G ; 


ty 3. Two jointenants, ene leaſes the while, The leaſe of the other 
* © jointenanit's part is void, and the leffor ſhall not be ſaid diſſeiſor of 
Hed v. the part of his companion; per Frowike Ch. J. Kelw. Go. b. H. 20 
Challoner. H. 7. 8 

V 1 g a 
Jointenaats of a houſe, the one made a H, for Ef: by name of all that li. lenſe, and made li- 
_— per Popham and Fenner the hole paſſed, but Gawdy contra. Cro. E. 615. Geary v. 

ol ford. a , 


4. If two zointenants be of lands, and a leaſe is made thus, viz: 
teſtatur, that one of them with the aſſent of the other demiſeth the land, 
in witneſs whereot, he with the aſſent of the other hath put his ſeal ; 
it is a good demiſe by them both; per Gawdy J. and ſeems granted 

by 2 other J. 3 Le. 11. 8 Eliz. C. B. in Clark's caſe. 

1 Rep. 155. 5. Baron and feme jointenants for 99 years if they or any of 
(f.) them ſo long live, the baron mates a leaſe for 70 years to commence af 
ter his death, and dies living the feme; adjudged a good leafe for 70 

52 againſt the feme. Mo. 395. cites it as the cafe of Growte v. 

ocroft. | | 

Soofjoin- 6. A leaſe for years made by one jrinterant for life ſhall be good a- 
Mo. Zainſt the ſurvivor; and ſo it is, if one jointenant for life makes a 
35%. cites it Leaſe for years to begin“ after his death, it is good; per Coke Ch. J. 
as decreed who ſays it was HARBIN A&D BarToON'Ss CASE, 3 Bull. 273. in 


n the dut- N 5 1 
1 caſe of Smalman v. Eigborrow. 


ber by the advice of Clench and Walmſley IJ. and Brograve attorney of the dutchy, in the caſe of 


Sharpner v. Hardenham. It is a good leaſe upon a contingent, viz. If he die before his com- 

anon; for if his companion die before him it is void; per Cote, cites the caſe of HAu Dv. 
CHARBDY 4axD BAR Tox, Roll. R. 300. Hill. 13 Jac. B. R. —5. C. cited per Coke, Ch. J. 3 Bull. 
123.— Ney. 158. Harbin v. Lo. Vern. 323. Mich. 1694. Clerk v. Turner. 


(VV) Lea? 


leſſce hath right in the ſame land, viz. of all that which to the leflor 
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(W) Leaſes. In what Caſes they ſhall 10. bind him- | 


ſelf. 
1. A And B. jointenants ; A. by indenture covenants with C. that 
he ſhall enjoy the moiety which ſhe holds with her ſiſter in fein- 
ture for 60 years, if B. fo long ſpall live, and A. demiles to C. the 
other moiety from her own death for 60 years, if B. Jo long ſhall lrve. 
Adjudged the leaſe void of both moieties; the one becaule it is of 
her moiety after the deceaſe of her ſiſter if ſhe herſelf ſo long ſhould 
live. The other is of the moiety of her companion after her own 
death, the which is only poſſibility, and not grantable. Mo. 776. 
Trin. 2 Jac. Whitlock v. Hartwell. 
and then the leaſe of B.'s moiety was void, -Cro. J. 
t, had the ſurvived B. but A. died firſt. 
> jointenants be for life, and one leaſes the whole; if the 


Des, it ſhall be good for all; per Doderidge J. 3 Bull. 132. 
13 Jac. » 


= 


(X) Leaſe by one or all. In what Caſes it ſhall be 
| ſaid to be determined, 


i. IOINTENANTs for life have each of them an eſtate 
only for his own life, but ſhall have all by ſurvivorſhip. But 
if one is ouſted of his eſtate, it determines by his death. 3 E. 6. 70. 
If they make partition and one dies, leſſor ſhall enter, and has eſtate 
per my & per tout, and conſequently when the one has eſtate for 
his own life, he cannot take eſtate for the life of his companion alſo, 
Arg. 2 Roll. R. 472. cites 28 H. 8. 12. 
2. A. and B. are jointenants for life; A. makes a leaſe for 99 years 
to commence after his death, if B. ſhall ſo long live. B. furrenders to the 
leſſor during the life of A. Adjudged that the leaſe is void by the 
death of A. For firſt the leſſee had only a poſſibility to have it dur- 
ing the life of B. which is now deftroyed by the ſeverance of the 
Jointure, and it is all one, whether A. or B. had deſtroyed the join- 
ture; for the leſſee ſhalt not have it abſolutely during their two lives, 
but upon a contingency and poſſibility that the jointure continues; 
but now it is deftroyed, and the leaſe with it. Noy 157, 158. Har- 
bin v. Loby als. Chard. 3 


Nov 14. 8. 
WS {a 2, it 
Wasadjudg- 
ed that the 
firit moiety 
paſſed by 
the cove- 
nant, &c, as 
the leaſe of 
that part 
which be- 
longs to A. 


91. S. C. adjudged that it was good for A. s 


Jo. 55. Eu- 
ſtace v. 
Scowen. S. 
C.— D. 67. 
pl. 18. Far- 
ington's 
caſe. 


Poph. 96. 
S. C. ſays, 
that the 
leaſe waz 
adjudged 
900d.— 
Adj udged 
good by all 
the juſtices 
of England. 
Goldſb. 187. 
Harbin v. 
Barton —— 
Mo. 395 8. 


C. Hill. 37 Eliz. reports it 2djudged a good leaſe.— Oro. J. gr. cites S. C. by the name of Har- 
by v. Balton.—f But neither of thoſe hooks makes any mention of the ſurrender. And the 
caſe in Noy ſeems to be the caſe of DANIEL v. WaDDIN To reported Roll. R. 309. and in Cr). 
J. 377. which are upon the point of the ſurrender, according to Noy, only that Cro. I. ſtates the 
ſurrender, as made by the fame jointenant who made the leaſe, wherezs the others Nate it as 


made by the other joiatenant, 


3. Twojointenants join in a leaſe for years to two, and afterwards 
they make partition, and one dies; yet the term continues for all. 
Noy 158. in caſe of Harbin v. Loby. 


Vor, XIV, Qq 4. Two 
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4. Two jointenants for life; one leaſes for years, i he and his 
companion ſo long live. By the death of the one the leaſe is deter- 


mined. Roll. R. 310. Hill. 13 Jac. B. R. in the caſe of Daniel v. 


Waddington. 


$02 ] (Y) Leaſe. Rent. How and 0 whom it ſhall be 
payable on ſuch Leaſe net being made by all the 


Join tenants. 


1 T WO jointenants are for term of their two lives, and the one 
88. C. * of them makes a leaſe by indenture for years of his moiety, 
enden reſerving rent to him and his heirs; he who made the leaſe dies; 
a © Cir. it was held by the court, that the term coffcinues ; but leſſee ſhal} 
ed—Poyh. hold it d:/charged of the rent. Quzre bien. D. 187. a. pl. 5. Micl 
258 _— 7s. The | 
1 Roll. R. 309. Cites S. C. — Cro. J. 417. cites P. 2 Eliz. S. C.— Bridg. 44 Arg. cite 
8. P. per Coke Ch. J- 3 Bull. 133.— The ber Hal! not bars the reut, becauſe he calms 
Krit feoffor, which is par 1mm: the leaſe and the reſervation. 1 Rep. . 2. (e) in Shelly's caſe. 
eat not pry to the leaſe; per Doderidge J. 3 Bail. 330. 


»4 
4 
£3 
44 


(Z) Leaſe. Rent. How and to whom payable, Ve 
| Leaje being made by all. | 


Ketw. 122. 1. IF tus jcintenants make a leaſe fer * life, reſerving a rent ts one 

Pl. 76 — e them, the rent ſhall enure to them both; becaule the rever- 
ſion remains in jointure. Co. Litt. 192. a. 

S. P. per | | 

PDyer.— Palm. 481. Arg. Lat. 255. cites Litt. 246. and Perk. 652. Vent. 161. S. P. per Hale 

Ch. J. in cafe of Sacheverell v. Frogate.— “ 8. P. 5 E. 4.4. both ſhill bave the rent, becauſe 

tic lezle is joint by them.. P. 3 Buli. 3 30. but contra of a leafe for ycars ; per Doderidge J. 


8. P. per 2. But if the reſcrvation be by deed indented, then he only to whom 
7 «3: 5008 it is reſerved ſhall have it. Co. Litt. 192. a. e 


Palm. 481. S. P.—8. P. becauſe of the eſtoppel. Vent. 161. And hecaufe he is privy and 
not a ſtranger to the leaſe, the reſervation is good caough. Co. Litt. ſ. 346. | 


Bur if te- 3. If tws jeintenants, the ane for life, and the other in fee, join in a 
nur! for 5 leaſe for life, or a gift in tail reſerving rent, the rent ſhall enure to 


ard g in tie 


ru, both; for if the particular eſtate determine, they ſhall be jointenants 


join in a again in poſſeſſion. Co. Litt. 214. a. 


4 : 5 or ; 

4 or a gift in tail by deed, referving rent, this ſnall enure to the tenant for life only, during 
his life, and after to him in the reverſion; for every one grants that which he may lawfully 
grant; and if at the common law they had made 2 feottment in fee generally, the feoffee ſhouu!. 
have holden of the tenant for life, during his life, and after of him in reverſion, and ſo it was 
kulden in B. R. Co. Litt. 214. a. | 


(A. a) Sziſed. How each ſhall be faid ſeiſed. 


. VERY jointenant is feiled of the land, which he holdeth 
*—- jointly, per my 7 per tout, and this is as much as to ſay, as 

he is ſeiled by evcry parcel, and by the whole, &c. and this is * 
| ar 
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for in every parcel, and by every parcel, and by all the lands and te- 
nements he is jointly ſciſed with his companion. Co. Litt. ſ. 288. 


| 2. A. and B. were joint leſſces of a mill; A. grants his e/tate and 
: 


dies; and upon a ſuppotition, that ail came to B. by ſurvivorſhip, 
B. grants, baroains and fet!s the ſame to J. S. by the name of nolen- 
dinum ſitim generally, and all his eftate, right, title and intereſt, and 


emered into a bond for performance of covenants ; J. S. may have 
debt againſt B. upon the entry of the grantee of A, For B. had 
nothing to do to grant that moiety which was granted by A. and the 
original agreement in this caſe, being to pats the whole mill, the bond 
was forfeited, by not performing an agreement. And an action in 
C. B. having been bragght upon the bond for not performing the 
Agreement, and the breach not being laid in the non performance 
ovenants, judgment was affirmed by 4 juſtices againſt one, Bull. 
_— ac. E. R. Proctor v. Johnſon. 


(B. a) To what Pur pgſes each has Right but 7 4 
Matety. _ 


D 1. T OTUM tenet & nihil tenet, viz. totum commntim & nihil 


per ſe ſeparatim and albeit they are ſo ſeiſed, (as for example, 

where there are two jointenants in fee) yet to diverſe purpoſes each 

of them has but a right to a moiety, as to enfeoff, give, or demiſe, or 

to forteit or loſe by default in a præcipe. If my villein, and another 

' purchaſe lands to them two and their heirs, I may enter into a 

moiety. Co. Litt. 186. a. ES 

2. Where all the jointenants join in a 1 each of them in One join- 
judgment of law do give but his part. Co. Litt. 186. a. IT Bins 


one moiet 
in Jaw, and the other the other moiety, and therefore if two jointenants rate a fcoffent in je = 
4 gdition, and that for breach thereof, one of them {hall enter into the au, yet he thallenter but ia 
a moiety ; becauſe no more in judgment of law paſſed from him; and fo it is of a gift in tail, or 
a leale for lite, &c. yet every jointenant may «varraut the Whole; becauic a man may warrant 
more thaa paſſes from him. Co. Litt. 186. a. | 


3. If an alien and a ſubjef purchaſe land jointly, the King upon 
office found, ſhall have but a moiety. Co. Litt. 186. a. | 

4. If two jointenants are 1 chattles, the one can not give more 
than a moiety; per Keble. Kelw. 23. a. b. 


(C. a.) Canſidered as one Perſin, in what Caſes. 


J. p- demand of poſſeſſion from a leflee, after the term expired, by 
one, is a demand of both, and the delivery to ene is a dali- 
very to both. Cro. J. 476, Hingen v. Pain. 


(D. a) Releaſs by one to the other. Ho it ſhall 


enure or relate. 
i . 48T by A.ſupprſing that the tenant held of his leaſe 3 the de- 
fendant ſaid, that the plaintiff and three others leaſed to him, 
&c. judgment of the writ ; the plaintiff ſaid, that the ether three re- 


22 leaſed 
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12 
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21 
24 
22 


covenants to ſave him harmleſs from all former acts done by him, and [ 503 ] 
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leaſed to him all their right, &c. and the writ was awarded good; 
quod nota. Br. Jointenants, pl. 70. cites 46 E. 3. 17. I 
2. In aſſiſe; three jointenants were of land held of the king in ca- © + 
pite, and the one releaſed to his two companions, and pleaded pardon E: 
of it, quod mirum ! for where three jointenants are, and the one re— 7 
lenſes to the other two, there needs no licence or pardon ; for the 4 
two are in by the firſt ferffor, and not by him who releaſed. Br Alie- 
| nations, pl. 4. cites 8 H. 4. 8. and the like agreed M. 37 H. 8. ; 
9. P. and 3. But where the one releaſes to one of the other tws, there he 1 ä 
—— who takes the releaſe is in of the third part by him; contra if he 55 
att hoid had ® releaſed to all his companions. Br. Alienations, pl. 4. cites 8H. 
the other 4. 8. And with this agrees 33 H. 6. 4. and ſo it is uſed in the 
2 pants a Exchequer, that this is no alienation, 
joimture. ; FR | 
And as to the third part, which he hath by force of the releaſe, he holdeth that third part witl 
Himſelf and his companion in common. Co. Litt. ſ. 364. — Such releffce fall be in in ty N 
For the third pars, of which the releaſe is made, &c. Perk. ſ. $4. cites 33 H. 8. In tit; EN 
this releaſe enures by way of mitter I eſd ate, and . A way of extingui/Þment ; for then * 
ſhould enure to his companion ako. Co. Litt. 193. a. = 
*[504] . .* #+ 15 N * a . 
Aud if the 4. And if a joint eflate be made ts the hrſband and wife and to 
4.5 a third perſon, and third perſon releaſes all his right, which he 
not naming bath, a the huſband, then hath the huſband the moiety which the E | 
the huſband third had, and the wife hath nothing of this. Co. Litt. ſ. 305, _ * | 


in the re- | 8 0 | 
leaſe, then hath the wife the moiety which the third had, &c. And the huſband hath notlung of 0 
This but in right of his wiſe ; becauſe in this cafe, the releaſe ſhall enure to make an eſtate to 78 


im, to whom the releaſe is made, of all thatwhich belongeth to the releaſor. Co. Litt. ſ. 305. 


5. If two jointenants make à leaſe for life, they may afterwards A 
releaſe to each other without attornment or tenant for life, For | 
imce both of them have the reverſion, the tenant for life is tenant to 
them doth, and conſequently there is no need of any ſubſequent con- 
ſent to create a new tenancy ; and paying the rent, and doing the ſer- 
vices to one of them only, is a ſufficient notoricty that the whole fee 
is in one only. CG, Treat, Ten. 85. | 


(E. a) Releaſe or Confirmation, by one Jointenant IT 
to Strangers. How it ſhall enure and relate. 


0 TS 3 * 


I. WO jointenants make feoffment in foe en condition, that it | 
| they pay 20 J. at Pentecoſt, then they may re-enter. Before | 
the day one of them releaſes to the feoffee all his right, title and de- | 
mand. The other jointenant pays at the day, and the feoffee receives 
it, Per Dyer, both have intereſt in the condition, and if one dies, 1 
the condition ſurvives, and ſo one cannot diſpence with it. Per Ben- 
loes, it ſeems alſo that by this releaſe he cannot diſpence with part of 
the condition, becauſe it is entire; quod Dier conceſſit. Per Brown, 
if a mani miles feoftment on condition, and has iſſue two daugh- WR ; 

ters, and dies, one may diſpence with the condition. Quod Dyer, 

negavit and Brown e contra. Dal. 44. 33. | | 3 
2. If two jointenants be of 20 acres, and the one makes a ferfj- 7 | 
ment of his part in 18 acres, the other cannot releaſe his entire * | 
of | ui 
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put only in two acres; becauſe the jointure is ſevered from the re- 
ſidue. Co. Litt. 193. b. 

3. If two tenants in common be of the zwardſbip of a body, and 
one raviſhes the ward, and the one tenant in common releaſes te 
the raviſber, this ſhall go in benefit of the other tenant in common, 
and he thall recover the whole, and this releaſe ſhall not be any bar 
to him. Co. Litt. 197. b. | 

4. So if two tenants in common be of an advowſon, and the 
bring a guare impedit, and the one releaſes, yet the other ſhall ſue 
forth and recover the whole preſentment. Co. Litt. 197. b. 

5. T'wo jointenants of a ward, one releaſes to the ward, and the 
other takes the value of the marriage; he who releaſed ſhall have ac- 
count, notwithſtanding his releaſe to the ward. Mo. 184. pl. 327. 
per Mead, 


eleaſe by one to a Stranger. How much [ 505] 
„ fhall paſo. © 


1. ] F two jointenants or tenants in common are, and they are d:/- 


feiſed, and after one of them releaſes all the right that he hath 
in the moiety, he ſhall be darred of his right in all, and yet every 
1 is ſeiſed per my & per tout, Co. R. on Fines, 7. cites 
45 E, 3. | | | 
= Bue if two jorntenants are of two acres, and are diſſeiſed, and 
the one releaſes all his right which he hath in one acre, this ſhall bar 
him but of the t of this acre only, and yet the moiety of two 
acres is one acre, Co. R. on Fines, 7. cites 45 E. 3. 


(G. a) Releaſe 70 one, or to his Leſſee; By Stran - 
ger. How it ſhall enure, 


I. IN ſome caſe a releaſe ſhall enure by way of extinguiſbment, As if a 


and in ſuch cate, ſuch thall aid the jointenant, to whom the —— 
relcafe was not made, as well as him to whom the releaſe was made. the difſeifor 
Co. Litt. ſ. 307. | mak s a 
A f | en rent to 
beo ne in fees if the diſſete vc, by his deed to one of the fecſſecs, this releaſe ſhall enure to both 
the feouitees; for that the feoffees have an eſtate by the law, viz. by feoffment, and not by wrong 
done to any. Co. Litt. ſ. 307. The reaſun of tht; diverfity between the diſſeiſors and their 
feorices is, for that the feoffees, coming in by title and purchaſe, are intended in law to have à 


Warfanty (which is much eſteemed) in fee, and therefore, leaſt the warranty thould be avoided, 


the releaſe ſnall enure to both the feoffees in favour of purchaſors, and ſo the right and benefit of 
every one ſaved, Co. Litt, 194. b.-And becaufe, coming in by the legal notoricty of a feo'tt- 
ment, that feoffkment muſt be defeated by an act of equal notoriety before the title can be altered, 
becaule the f-offment muſt ſtand good as an act that gives warning to all pen ſons in whom the 
freehold ſubſiſts, till by ſome act of equal ſolemnity it appears, that the freehald is in another. 
And ſince the treehold is not defeated in this caſe, the feoffment continues, and the releaſe 
enures to them both. G. Treat. Ten. gr. 


2. If the diſſeiſor mates a leaſe for life to A. and B. and the di/ſeiſee 
confirms the 125 of A.—BÞ. 4 = advantage thereof; 44 4 
eſtate of A. Which was confirmed, was joint with B. and in this 
caſe, the difleiſee ſhall not enter into the land, and deveſt the moi- 
cty of B. Co. Litt. 297. a. 297. b. 

5 3. In 


— — ISS — — — 22 — — — - 
— — Hed et . , Gin ery Bs A Ee” 


* 


— — —— 
— ß — —— 


—— apt at 


PREY 


———U—ẽ ̃ — — 


— ä —— — ery 
— - — 


N 


en. 


. Es” : 0 


.... rr 


505 Jiointenants. 


Co. Litt. 3. In ſome caſes a releaſe ſhall enure te put all the right which 
3 — 85 the releſſor hath in the releſſce. 4% if a man ſeiſed of certain tene- 


S. P. be. ments is diſſeiſed by two, if the 4%/eiſce, by his deed, releaſes all his 
cue the right, &c. ta one of the diſſeiſars, then ſuch releſſee ſhall hold all the 
1 tenements to himſelf alone, and * ſhall ouſt his companion of every 
de nd 1. Occupation of this. For the two diſſeiſors were in againſt the law, 
ful or eſta. and when one of them gets the releaſe of him which hath right of 
bi med net entry, &c. this right, in ſuch caſe, ſhall veſt in him to whom the re- 
riet which leaſe is made, and he is in like plight, as if he which hath the right 


rietv,which , 4 2 ; 
ourhtto had entered and infeofied him, &c. for he which before had an eſtate 
* by wrong, viz. by diſſeiſin, &c. hath now by the releaſe a rightful 
cro 12 | : 

manner of eſtate. Co, Litt. ſ. 306, | | 

porieffing can be altered; and therefore, though he poſſeſſed as a jointenant before the re- 
lente, be ſhall ouſt his companion, becauſe he was poſſeſſed of th# whole before by wrong, and 
now being paſſed by right, it follows, that the polſeſſion of the other wrong doer is no poſſeiiog 
| at all. G. Treat. Ten. 505 51. : : N 


=... 


4. Se, where there are two joint abators or intruders, 
in merely by wrong.. Co. Litt. 194. a. g 
[ 5 O6 ] 5. But if two men do «furp by a wrong ful preſentation to a church, 


and their c/er4 is admitted, inſtituted, and inducted, and the rightful. | 


patron releaſes ts one of them. This ſhall enure to them both; be- 

cauſe the uſurpers come not in merely by wrong, but their clerk is 

in by admiſſion and inſtitution, which are judicial acts, and there- 
fore an 1 ſhall wer a remitter to one that has a former 

right. Co. Litt. 194. a. | | 

6. If there be two diſſeiſors, and the diſſeiſee releaſe; to one of them, 

he ſhall hold his companion out of the land. Co. Litt. ſ. 522. 
| This makes 7. But if the diſſeiſee confirm the eſtate of the one without mone 
wg 1 ſaying in the deed, ſome ſay that he ſhall not hold his companion 
pon * aut, but ſhall hold jointly with him, for that nothing was confirmed 
firms the but his eſtate which was joint. Co. Lit. ſ. 522. 


et:iten 2 
the ſame manner as it is. G. Treat, Ten. 72. 


Fer by this 8. But if the diſſciſee confirms the eſtate of the one difſeifor, in the 
Þ- expreſ- lands, to have and ts hold the lands or tenements or the right of the 


-— rh dillciſee to him and bis heirs, he ſhall hold out the other diſſeiſor 


ing the Co. Litt. 298. a, 
poſſeilion 
to him alone, ſo that the confirmation goes to the poſſeſſion itſelf by the explanatory words in 
the habendum, and not to the manner of poſſeſſing; and ſuch habendum makes the confirmation 
Enure as 4 new grant of ſuch his muiety, G. Treat. Ten. 72. | 


S if he r= q. If two difſeifors make a leaſe for life, and the diſſciſce releaſes 
m__—— > of them, = ſhall enure to them both, and to the benefit of 


| _ leſſee for life alſo ; for he cannot, by the releaſe, have the ſole poſ- 


— ſeſſion and eſtate; becauſe part of the eltate is in another. Co, 
them au; G | 
releale cannot alter the feudal frofſmnt, G. Treat. Ten. 52. 


10. If lee in tail be diſſeiſed by two, and releaſes to one of them, 


it ſhall enure to both. But if the king's tenant for life be diſſeiſed by 
two, and he releaſes to one of them, he ſhail our his companion. 


Co. Litt, 276, a, 


11. 56 
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for he cannot hold out his companion during the continuance of ihe leaſe for 7825. 
Ten. 53. ; 


Jointenants. 506 


11. So if two jointenants make a leaſe for life, and after diffeiſe the 
tenant for life, and he releaſes to one of them, he ſhall hold out his 
companion; for the uiileiſin was but of an eſtate for life. Co. 
Litt. 270. a. 6 

12. If two jointenants in fee, be di ſciſed by tevs, and ane of the diſ- He cannot 
ſeiſees relcaſes to one of the difſetiors I his right, he ſhall not hold * 
out his companion, becauſe the relcaic is but of d moiety without whole; £ 
any certainty. Co. Litt. 276. a. he has n. 


8 1 72 C3 


$* „ 3 144 „„ 


Tight, and ſo there can be ao act of notoriety, whereby the eſtate may appear to be in gue diſ- 


ſciſor. G. Treat. Ten. 54. 


1 3. If a nan be diſſeiſed Ly tee women, and one of them takes Bt. 
band, and the diſſciſce releaſes to the huſband, this ſhall enure to both 
the difſeiſors; becauſ® the huſband was no wrong doer, but in a 
anner in by title. Co. Litr. 270. a. 

. So itis (as it ſeems) if the diſſeſors make a leaje for years, and 
e releaſes to one of them, this ſh Il enure to them both; 
55 Tic releaſe he cannot have the joic poſl:tion. And it ap- 

by Litt! mat h {t have the ſole rot and ho! 
pears by Littleton, that he muſt have the ſole poffetfion, and hold 
his companion out. Co. Litt. 276. a. 


15. But if the mortgagee upon condition, having broken the con- 
dition, is diſſeiſed by two, and the mortgager, having title of entry 
for the condition broken, r-/2aſes to the one diſerſor ; albeit they be 
in by wrong, yet the releaſe ſha'! cnure to them both, for two 
cauſes, firſt, For that they are not wrong doers to the mortgagor, 
but to the mortgagee ; and by Littleton's caſe it appcars, that wrong 
is done to him that made the releaſe; Secondly, "That he that made [ 507 
the releaſe has a title by force of a condition, and Littleton's caſe _ 
is of a right. Co. Lit. 270. a. | 

16. If tenant fer life be difſciſel by tws, and he in reuerſian and Becauſe 
tenant for life foin in a releaſe to ine of the diſſeiſors, he ſhall hold his nuf 0 
companion out, and yet it cannot enure by way of entry and feofi= is noto- 
ment, But if they ſeveraily releaſe their ſeveral rights, their ſe- Poufly in 
veral releaſcs ſhall enure to both the diileiſors. Co. Lit. 276. a. eimer 
them is capable of a releaſe ; and when one haas obtained a _releate, it makes his poſſetion right- 
ful; and his holding out his companion makes it immediately notorious, dl. at the eftate is in him 
alone. G. Treat. Jen. 53. x | 


17. But if A. be tenant for life, the remainder mn fee lo B. and _ 6A 4 
A. ts diſſeiſed by rr, viz. W. R. and W. 8. and A, releaſes 1% Li. man bu: 65 
K. — W. R. ſhall not hold out W. S. for if W. R. had a rightful -2f4 7 
eſtate by the releaſe, then the remainder would be reveſted; but the ne 50 
remainder cannot reveſt without ſome aet of notoriety ; for Wncre there hold out 
is a notorious paſſeſſion by wrong, it may receive a releaſe of the W. S. for 
right without any act of notoriety ; becaule the poſſelhlon in itſelf is a mo 3 
notoriety ; but the eſtate cannot alter without ſome ac? of notoriety, eſtue 
ſo that men may know in whom the fee is lodged, and therefore ane by 
W. R. doth not take an eſtate for life, and revelt the remainder z d. 


N ld 


tor W,. R. has a longer eſtate than A. who relcaſed to him, au „ 58 och 


Qq 4 VV. K. d 


= 
24 
14 
| 
KA 
{ 
| 
17 


„ ar manger p ogy I reg on ne 


. — 7 „ 
— 


n 


Rd rr = = —< in, DL ——— 


—— OR 
— a 


Vf 424-9, + — Þ api fe 


— 


— 


— 2 — I 


— — 


— — EDEN oC era, RIP ahi Wie AC Oe 


— Wir oa Py — — 
= 0 


be on ny Pins OY 


7 * n 
D e r- 1 1 


habit Xa ²— I as ets 


9 1 1 DT, 
ee. eee Boat 


$07 
ourirg A.“s 
i fe tnce 
B. could 


not, by his entry, overthrow it during the continuance of the eſtate for life, and whatever rizht 
i> acquired during the continuance of the unlawful poſſeflion, is acquired to them both; for if 
ce were to acquire the whole right in remainder, there wouid be no notoriety of the beginning, 
or determ in. tion, of the eſtate for life in the other diſſeiſor. G. Treat. Ten. 53. 


one of them only doth not hold of him; and it ſhall be prejudicial 


S. C. cited 
Arg. Vio. 
418 513. 
—: Roll. 
R. 4 3.— 
and Godb. 
127. 128. 


+ No part 


doi it ſhall 


enure to his 
companion; 
becauſe the 
moiety be- 
longing to 

his compa- 
nion is in 


Eſſe to him 


to whom 


the grant 


is made, 


rhe rever- 
uon tothe other in fee. Co. Litt. 192. a. 
enure to them both; for they have a joint reverſion. Ibid. 


508] 


a manor, of which a man and his wiſe weregointenants ſeiſed in fie, 


Jointenants. 


W. R. fhould be tenant for life, the releaſe would enure by way of 
grant of his eſtate. G. Treat. Ten. 52. 


18. If lord and two jointenants are, and the lord releaſes all his 
right unts one, this is good, and ſhall enure unto them both; far 


to no perſon that the ſervices ſhall be extinct by the releaſe, but 

unto the releaſor himſelf. And always a deed ſhall be taken 

ſtrongeſt againſt him that made it, &c. Perk. ſ. 69. | | 
19. Queen Mary, having a rent of 20 /. per ann. i//uing out of 


for and in conſideration of money, and other conſiderations given and 
aid by the baron by her letters patents did give and grant, remis 
2 er P 5 grant, rey 
releaſe, and renounce, to the ſaid baron and his heirs the lay 
20/7. and after the baron died, and the feme ſurvived. I 
ay the rent to the heir of the baron, or not, Quzre ? and the point 
is if the letters patents ſhould be taken in law for a releaſe only, or 
may be uſed as a grant at the election of the baron, and his heirs, 
and not for a releaſe or extinguiſhment, And Dyer thought, the 
patentee ſhould have election to uſe the patent as to him ſeems beſt, 
and cited 9 H. 6. in quare imp. And in the caſe ſupra, the baron 
by his former will deviſed the rent to another, which was a declara- 
tion of his intent and election. And alſo in the Habend' & perciplend. 
redd. pred. pref. the patentee, and to his heirs and aſſigus, the in- 
tent of the queen appeared to have the rent continue if the patentcy 


would, &c. D. 319. b. pl. 16. Mich, 14 & 15 Eliz. Anon, 


(H. a.) Grant or Surrender to one. Enure how. 4 
I. ] F two jeintenants in fee are of an acre of land, and {eaſe the | 7 
| ſame acre unto a ſtranger for life, and the leſſee + granteth his I 
effate unto one of the leſſyr's ; it ſeems unto fome men, that as unto one = 


moiety, it ſhall enure by way of ſur render, and as unto the other moi- 
ety, it ſhall enure by way of grant: and their reaſon is, becauſe 
the grantee * had but one moicty of the reverſion of the land in right, 
in ſo mueh as if he had granted the whole reverſion to a ſtranger, 

and the leſſee attorne, yet but a moiety palleth trom him; — by | = 

the like reaſon, the grant of the leſſee ſhall enure hy way of furren= [FF 
der but of the moiety, &c. Perk. ſ. 80. cites 5 E. 3. 19. 


But if the leſſee farrender! te ane of them, it ſhall 


2. But others think that this ſhall enure by way of ſurrender = 
the whole ;, becauſe every of the leſſors is ſeiſcd of the whole, and of 
the whole reverſion ; and the grant of the eſtate of the particular te- 
nant cannot take effett by way of grant without livery of ſeiſin, and 
the grantee cannot take livery of ſeiſin of the fame land, becauſe he 
hath the reverſion in fee of the whole in him immediate to the ſame 
Ferticular eſtate, and in his own right, Perk. f, 82. 

3. If 


y Of 


iglit 
or if 
ung, 


r "hy... "oY 


in fee, and the leſſee grants 


Jointenants, 508 
3. If lord and two jointenants are in fee, and the lord grants his 
ſeigniory to one of the tenants, this grant ſhall take effect by way of 
extinguiſhment for the whole, &c. and to ſome it ſeemeth it ſhall e- 
nure by way of grant for the whole ; and they ſay, that otherwiſe 
the leſſee ſhall not have liberty to part with his eſtate to one of his 
leſſors, &c. Perk. ſ. 83. | | 


(I. a) In what Caſes, and to what Purpoſes, ſuch 
Inheritances ſhall be /a:d to be executed in the Life 
of the Parties. 


T. OF ancient time it has been ſaid, that when lands have been 
— given to two ien, and to the heirs of their two bodies be- 
tten, (as Littleton puts the caſe, ſ. 284.) that the huſband having 
ſhould be tenant by curteſy living the other ſiſter; for that as 
the inheritance was executed, and that the ſiſters were 
llänts In common in poſſeſſion, and conſequently the huſband to 
be tenant by courtel}, which he could not be if the women had a 
joint eſtate for term of their lives: and likewiſe it was faid, that the 
iſlue of the one ſhould recover the moiety in a formedon, living the 
other ſiſter. But verba hec ſunt, and Littleton, grounding him- 
ſelf upon good authority in law, has * cleared this doubt. Co. Lit. _ 
x03 (bd). —_ 


jointenants for life and tenants in common of the tail, and the reverſion is ſeveral. Litt. ſ. 283. 


2. If a man makes a leaſe for lift, and 2 grants the reverſun 5$; it is it a 
zo tenant for life, and to a ſtranger, and their heirs; they are not min makes 
jointenants of the reverſion ; but the reverſion is by act of law, ex- = - 
ecuted for the one moiety in the tenant for life, and for the other nd 

moiety he holds it {till for life, the reverſion of that moiety to the e grants 


grantee, Co Litt. 182. b. (f.) the rever/5n 


. ta one of them 
in fee ; the jointure is ſevered, and the reverſion is executed fr ie our moiety, and for the other 


moiety there is tenant tor life the reverſion to the grantee, Co. Litt. 182. b. (g).——2 Rep. 65. 


61. Weſt:ote's caſe. 


3. If leſſee for life grants his eſtate to him in the reverſion, and to 
a ſtranger, the jointure is ſevered, and the reverſion executed for 


the one moiety by act of law. Co. Litt. 182. b. 


4. If a man makes a /eaſe Fd life, and grants the reverſion to two : Lew, 
's L 4 to one of them; they are not 1173. 

jointenants of the reverſion ; for there is an execution of the eſtate 

Vor the one moiety, and an eſtate for life the reverſion to the other of 

the other moiety, Co, Litt. 183. a. 


(K. a) Revive, Where after a Severance the Join- [ 509 
: tenancy may revive. 


I, TW O diffeiſors are, and the difſeiſee releaſes to one of them 

upon condition; now he to whom the releaſe is made ſhall 
hold his companion out; but if afterwards the condition be broken, 
they are jointenants again. Co. R. on Fines 6, cites 17 Afl. = 
"= 5 ER 2, © 


W * 


og | Jiuointenants. 
Br. Frure 2. The laren and feme, and J. S. purchaſed jointly ; the baron 
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. alie ned the uhole and diea, end atter the feme died; J. S. entered and 

- I» tees » f 4 IP: 2 f 

; was ouſted, and brought aſſiſe, and recoy cred the whole, becauſe he 
and the ieme by the deati of the baron, were intitled to have a 


Joint writ of right and revive the jointure; and of the alienation of 


the baron action of cui in vita is not given to J. S. and therefore 
he ſnail recover the whole, Quoc nota. Br. Jointenants, pl. 29. 
cites 35 Aſſ. 15. 
. w_ 3. if two jointenants, the one for life, and the other in fee, leſe by 
| x29 pt. 6. default, the one ſhall have a writ of right, and the other a quid ei 
cites 46 E. deforceat z and yet when they have ſeverally recovered they ſhall be 
JJV 
1 4. So it is if two jo.atenants are eie, and an affije is brought, 
3 and the one is furiimoned and ſevered, ande the cher recover th 
nants, pl. 5, moiety ; and after another aſſiſc is brought, 2 d he that recovers 
eites 45 E. ſummoned and ſevered, and the other vers; albeit they 
. ch rally recover, yet they are joipten 4: again, Co. Litt. 
Br. Joigte- 5: But where the aiſſe , infeoffs Baren 1 and t 1//efce 
nancy, pl. re-enters, and the l re-eaters c/171ng to bam and bis feme, this 
ow 31 veſts nothing in the teme, becauſe . jointenancy was defeated by 
**** the regrets of the diſſeiſee; and therefore he who enters by wrong, 
(as the baron here) cannot by his claim ve/? any thing in a feme 
covert, in an infant, nor in a ſtranger to the entry. Er. Entre Cong, 
pl. 41. cites 14 H. 6. 25, 26. and 1 H. 6. 5. to the fame intent. 
But if the 6. If two femes are jointly ſeiſcd, and they tate barons, and the 
baren d barons join in an alienation and die, the wives are fointenauts of the 
— 4 right, and may join in a writ of right, and yet they may have ſcve- 
Pad been a Tal writs of cui in vita at their election; but when they have reco- 
feverarce of vered in thoſe ſeveral writs, they ſhall be jointenants again. Co. 


the jointure Litt. 188. a. 


for a ti ms. 
Co. Litt. 188. a. 


(L. a) Survivorſiip. In what Caſes. 


1. THE nature of jointenancy is, that the ſurvivor alone ſhall 
have the intire tenancy of ſuch eſtate, as if the jointure 
had continued. Co. Litt. ſ. 280. Note, there is a natural 
death and a civil death, and Littleton is to be intended of both; 
and therefore if two jointenants be, and one of them enters into reli- 
gion, the ſurvivor ſhall have the whole. Co. Litt. 181. b. 
2. Nota, that there ſhall never be any ſurvivor, anleſ the thing 
be in jainture at the inſtant of the death of him that firft dies; for 
the rule is, nihil de re accreſcit ei, qui nthil in re, quando jus accreſ- 
ceret, habet. Co. Litt. 188. (u.) | 

3. There may be jointenants, though there be ns equal benefit of 

ſurvivor on beth fades ; as if a man Jets lands to A. and B. during 
the life of A;—— If B. die, A. ſhall have all by ſurvivor ; but it 
A. die, B. ſhall have nothing. Co, Litt. 181. b. 

4. If two leaſe land rendering rent, and that if it be in arrear 
by two months, and lawfully demanded by the ſaid leſſors, they may 
re-enter, one dict, and the other who ſurvives demands it, and 

| | ut 
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ty, and takes buck an eſtate and dies. 


Jointenants. 


it is not paid, he may re-enter, Br. Jointenants, pl. 62. cites P. 
33 H. 8. | 1 

5. Father and fon jointenants for 100 years, the ſon takes a leaſe 

2r 15 years of his father of the lands to begin, &c. The ſame con- 

cludes the ſon to claim the whole term of parcel of it by ſurvivor. 


2 Le. 159. 21 Eliz. B. R. in Pleadal's caſe. 


(M. a) Survivorſhip deſtroyed ; ſo as the Part of 
one dying, or all, ſhall go to the Reverſioner, &c. 


I. IN aſſiſe; land was demiſed to two for life, and the longeſt liver 
| of them; they made partition, and one died; the leflor entered, 
the leſiee ouſted him, Nine by theſe words (the longeſt liver of 
hem) that the ſurvivor thall have the whole; and the leſſor brought 
ife and recovered ; for theſe words, (the longeſt liver, &c.) is 
on law, and by the partition the jointure is ſevered for ever. 
= Br. Jointenants, pl. 28. cites 30 E. 3. 8. 

2. Two jointenants for life; ane makes a leaſe for bo years, if he 
and his companion live ſo long, and afterwards he ſurrenders his moie- 
Adjudged, that the leaſe is 
determined by the death of him that made it; for it has no conti- 
nuance longer than the jointure continues. Cro. J. 377. Mich. 
13 Jac. B. R. Daniel v. Waddington, | 


3. A. and B. jointenants for life; A. grants his muety by fine by 


the word conceſſit ta B. habend. to B. and his heirs during the life of 
A. and then A. dies. It was adjudged, that one jointenant has not 


any eſtate but for his own lite, but has only a poſhbility of furvi- 
vor for the part of his companion, and when he grants over his 
eſtate or makes partition, upon his death his part ſhall reſort to the 
reverſion, and the poſſibility of ſurvivor gone, and the grantee has 
only eſtate for his life. Jo. 55. Mich. 22 Jac. B. R. Euitace v. 
Scowen. 


4. Upon a ſeverance of the jointenancy, the eſtate does not conti- 


nue during the life of each donee, but determines upon the death of 
one for his moiety; per Maſter of the Rolls. 
672. Mich. 1734. in caſe of Cowper v. Earl Cowper. 


2 Wms's Rep, 


(N. a) Diverſities between Jointenants, Tenants in 
Common, and Parceners ; and ht Acts they may 
a the one to the other. 


J. 3 HE eſſential difference between jointenants and tenants in 


common is, that jointenants have the lands by one joint title, 


and in one right ; tenants in common by feveral titles, or by one 


title, and by jeveral rights ; which is the reaſon that jointenants have 
one joint freehold, and tenants in common have teveral frecholds. 
Only this property is common to them both, viz. That their ge- 
cupation is divided, and ncither of them knows his part in ſeveral. 
Co. Litt. 189. ſ. 202. a | 
| y 2. If 


510 


S. P. Br. En. 
tre Cong. 
pl. 66. cites 
30 Aſſ. 8 
Co. Ent. 
191. a. D. 
67. a. pl. 
18. S. P. 
4 Rep. 73. 


b. S. C. cited. 


3 Bulſ. 130. 
and Roll. R. 
208. S. C. 
both ſtate it 
that the o- 
ther jointe- 
nant ſur-' 
rendered 


and took a ne leaſe. 


Both eſtates 
being veſt- 
ed in B. the 
law ſhall 
veſt it in 
him as if ho 
had it from 
the feoffor 
by the firſt 
limitation. 
C10. J. 6956. 
72h 


: e. 
Roll. R. 444 8. C.— 485. . C. — see Releaſe (L pl. 2. (Z.) pl. 2. 


See (G). K) 
11.— 
See Diſſei- 

ſin, &Cs 
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* : a 5 7 | 1 
Br. Feoff- 2. If two jointe nauis are, one + cannot maie a 2 Hure bit to che 1 ] 
ment de 3 : E | 3 
Terre other, for he cannot make livery; the reaſon is, becauſe the other 5 ; 
"cites S. #5:ſeiſed 3 Per Moyle, to which N ced clear | 1 
15. cites S. 75/eijed; Per Moyle, to which Newton agreed clearly. Br. Join- 23 
C.—Co. tenants, pl. 19. cites 22 H. 6. 42. = 
Lut. 200. | | 7 ] 
b. S. P. becauſe the freehold is joint. But jointenants mu, Thid, ＋ S. P. for EN f 
they are but ane tenant, and each 1s ſciſed for my © pr tout, Br. Feoftment de terre, pl. 43. cites = 
10 E. 4. 3.-S. P. for they ave in &y H fe dul contratt ; and therefore a ſecond feotfment cannot IF 
give any other farther title or notoriety, becaute every per ſon ſhall be ſuppoſed to be in by the - 1 
eiver and moſt worthy title, which is the prior ſeoffment; therefore the tecond feottment is im- + 
pertinent. New is this any injury to a ſtranger's præcipt, for he may bring it againt them alt. Ee 
according to the prior feudal contract; and if any of them diſclaim, the reſt muſt defend for the >» 


Whole, or lofe their intereſt. G. Treat. of Ten. 63. h 

But though one jointenant cannot cnfeoff the other, yet &e m:3 mat- a {rf the other; for = 
teaſe is but à contract. Per Popham Ch. J. but Fenner J. doutted. Ow. 102, Paſch. 35 Eliz. in 
caſe of James v. Port man. 


15114 
a . | . N. 
Co. Luut. 3. But tenant in cammen may enfeoff his companion; for the 
_—_ P. is 14 privity. Br. Feoffment de terre, pl. 45. cites 10 E. 4 
rekaſe, becauſe the freehold is ſeveral. S. P. Br, Feoffment de terre, pl. 45. cites To E. 2. =_ 
— By ſuch releaſe the moiety does not paſs ; for the other had v poſ@//i2n of 1s frank-trnoment of 
that moety at the time of the relenaſe. 10 E. 4. 3, b. Per Briin.——And if he makes oy aud {iff 
ſec undum formam chartæ, the livery 15 void, and alſo the releaſe. Co. R. on Fines, 7. cites 10 E. 
4-—— They cannot releaſe to each other, but they muſt paſs their eftate by feoftment ; becauſe 
this eftate being fabli/bed by different or icties, each having paſſed by di vole, they muſt paſs 
to each other by a diſtinguiſhing livery, or elfe it cannot be know in whom ſuch parts are, which 
formerly had paſſed by a diſtinct livery. G. Treat. of Ten. 68. 

But if two tenants in common mate compoſition to preſent by tun to the advow ſon, and after the one 
relæaſes to the other, this is a good releafe, Co. R. on Fines, 7. Marg. cites 39 E. 3. 37. and Br. 
Releaſes, 77. | ; | 
Coparceners + But coparceners may both infeoff and releaſe ; becauſe their 
3 5” ſeifin, to ſome intents, is joint, and to ſome ſeveral, Co. Litt. 

7 

and deſcend- 200, b. | | . | 

ing from their father; and therefore my releaſe privately to each other without any notoriety by 
feoffment, becaufe they take by reafon of the former contract, and de{cent to them, whicly 
eſtabliſhes them in the poſſeſſion, without a R%. But fince the coparceners do alſo tranſme 
1 ir eftntes to their chililren, they may paſs fuch eſtates by feoffmerit ; for they have, in reſpect of EE 
the deicending line, diſtinct eſtates, u luch they may paſs by 2 diſtinct ſeotfiment. G. Treat. of & 
Ten. 677 68. 2 


14 


(O. a) Tenants in Common. Of what, 


Foifonelfſ- x, HERE be tenants in common of chattles real and perſonal ; 
—— as if a leaſe be made of certain lands to two men for twenty 


8 years, and when they are poſſeſſed, the one grants his part to ano- | 

&c. Co.Litt. ther during the term, then the grantor and the other ſhall hold and 
* occupy in common. Co. Litt. ſ. 319. . © | 
| 2. if two have jointly the wardſbip of the ly and land of an in- . | 
fant within age, and the one of them Eee another his part of : 1 


the ſame ward, then the grantee and the other which did not grant, 
{hall have and hold this in common. Co. Litt. ſ. 320. 
3. If two tenants in common be of a ſeigniory, and a ward falls 


they are tenants in common of the wardſhip, as well of the body as 1 
land; and ſo it is if the land itſelf cheat to them they ſhall be te- = 
nants in common; and fo it is of parceners. Co. Litt. 199. 3 
4. If two have jointly by gift, or by buying, an horſe or an ox, 5 
&c. and the one grants his part of the ſame horſe or ox to another; 2 
the grantee and the other which did not grant ſhall have and poſſeſs 3 
ſuch chattcls perſonal in common; and in ſuch caſes where diverſe ; 
perſons ; 


= | 


Ann. B. R. Ford v. Grey, 


Jointenants. 


perſons have chattels real and perſonal in common and by diverſe 
titles, if the one of them dies, the other who ſurvives ſhall not have 
chis as ſurvivor ; but the executors of him who dies ſhall hold and 


occupy it with them that ſurvive, as their teſtator did or ought to 
have done in his life-time, &c. becauſe their titles and rights in 
this were ſeveral, &c. Co. Litt. 321. 


(P. a) Ouſter. II het ſhall be ſaid an Oxfter, &c. [ 512] 


by the one of the other. 


3. IF one tenant in common enters into the entire land, his poſ- Mo. 368. 


| ſeſſion ſhall be adjudged the poſſeſſion of his companion alſo, rin, _ 
and he ſhall not be put out of poſſeſſion. Cro. E. 640. Mich. 40 & ö 1 


I Eliz. B. R. in caſe Bf Hemſley v. Price. 
2. Two jointenants are of a leaſe for years, and one bids the gather Ibid. 131. 
of the houſe, and he went out accordingly; and it was held, m 
as an actual cjef?ment, of which an ejectione firm will If one join- 
Ne, as Well as if had thruit him out of the houſe, Clayt. 111. tenant Fer- 
4 2 . 7 firike at 
Beverley's caſe. | | = * 
of the other, ar puſt lim to get him out of the houſe in queſtion, this will amount to an actual 
ejectment of the moiety, &c. though the leiTee do abide in the houte a little while after ſuch ai- 
fault, and then dep.ct. But note, worlls were allo ufed by the defendant that he ſhould no: Nay 
there, which did declare the intent of that altiuit. Clayt. 145. Greenwood's caſe. 


3. One tenant in common cannot be a dier without an actual Cro. E. 22+. 
euſter ; for the poſſeſſion of the one is the poſſeſſion of the other; Stan, 


S 
Caiſe.[,0, 


per Holt Ch. J. 1 Salk. 139. Hill. 12 W. 3. B. R. in calc of 213. . C. 


Fiſher v. Wigg. — bare 

pero piton 47 
the profits is not enough to make a diileiſin, but it mu he actual difleifin, as turning him out, hin- 
dering him to enter, &c. 1 Salk. 392. Hill. 1 Annæ, B. R. Reading's caſe. One nailed is 
tbe doors, and built up a wall to prevent the mher's coming into the houſe, yet held to be no diſſeiſin, 
Allen 8. Paſch. 23 Car. B. R. Waters's Cale. 


4. If one jointenant levies a fine, it ſevers the jointure, but does 
not amount to an ouſter of his companion, 1 Salk, 286. Hill. 2 
Though the fine be of the whole, 


8 Mod, 45. S. C. | 

5. A. died leaving a wife, a ſon, and a daughter; the widorw en- 
tered upon the eſtate, and was ſeiſed as tenant in dower of one part, 
as tenant in common with her ſon of another part, and of a third 
part, as guardian in focage to him. The jon went beyond ſea, and 
died there under age, w'\ereby the daughter became intitled ; the 
during her infancy married the plaintiff, and together with him ap- 
Pied to the mother to be let into poſſeſſion of the ſon's part, which the 
mother refuſed, imagining the ſon was ſtill alive, and therefore 
z1n/iſted to hold the land for him. Upon this they filed a bill in chan- 
cery for an account, which was accordingly directed; after this the 
daughter die, and upon further application to the court by the 
huſband, one queſtion was, whether the ſeiſin of the mother (after 
the ſon's death) being tenant in common with the daughter, was 
the ſeiſin of the 3 ſufficient to make the huſband tenant by the 


ot her part. And the court held it was ſufficient ; for * the * 1ugeeq 
d poſſeſſion of one tenant in common, &c. is the entry and Where en- 
| h poſieſſion 
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f i Fra : 5 tiff. 25 Feb. 1739. Sterling v. Penlington. 


tts companien, this may not ſerve as the entry of his companion, being made directly againſt him: 


but that is not this caſe ; for it appears that the mother's k-eping potſetſion oc the whole againſt 
the daughter and her huſband, was entirely owing to a miſtake, in imagining her ſon was till 
living, aud not with an intent to exclude the daughter from her right ; aud therefore no inference 


. Ein be drawn from it. ut ſupra. 


[513] (Q. a) Where Judgment ſhall be to Hold in Sever- 
See (E). 2} a0 | alty. 


Br. Parti- 1. JN afliſe, if one jointenant outs the other, and he brings 52 


tion, pl. 19. COS ; a 
ee oY and recovers, the judgment ſhall be that he recover the moiety 


—S. P. Br. to hold in ſeveralty, and this is a ſeverance ef the jointure for ever, 


Aſnſe, pl. Br. Jointenants, pl. 41. cites 10 Aſſ. 17. 
155. CiteS 
5. * Partition, pl. 11. cites 7 H. 6. 4. S. P. — Br. Jointenants, pl. 14. cites 8. 
he (hall have his prayer to hold in ſeveralty, per Weſton and Cheney. — is Rep. 
in Morris's caſe. —So, Br. Partitior, pl. 21. ſays the judgment ſhall be, that they ſhal et Nora 
ſeveralty. Cites 28 Aſſ. 25. And ſee (E) pl. 13. and the notes thereon accordingly. do, 
Co. Litt. 187. a. fays, that by Littleton's authority, it ſeems to him, that though the plaintift 
it, yet no judgment ſhall be given to hold in ſeveralty; for then, viz. (at the com- 
mon law) there might not have been by compulſion of law a partition between jointenarts 
and tenants in common; and by rule of law, the plaintiff muſt have judgment according 10 bis 
plain or demand. 


See (5.2) (R. a) Aclionc. What lay at Common Law, or lie 
* now for one Jointenant, &c. againſt another. 


1. ONE tenant in common may have præcipe quod reddat a- 
gainſt his companion; for where an action is to be brought 

againſt tuo tenants in common, a man ſhall have ſeveral actions, and 
dy conſequence one tenant in common may have an action againſt 


his companion. Per Finch. and others. Br, Tenants in common 


K«c. pl. 4. cites 48 E. 3. 16, 17. 
* Intreſ- 2. Note, by all the juſtices, that one tenant in common ſhall not 


paſs upon - : : . : 71 
= Sn cently have an action of treſpaſs againſt his companion, nor an action upon 


| rat the ſtatute of * 5 K. 2. nor upon the 8 H. 6. Br. Tenants in com- 


held, that mon, pl. 14. cites 14 E. 4. 8. 
one tenant . | 
in common cannot maintain this action againſt his companion, for he ſhall recover nothing 
but damages for the occupation which is to them in common; but Fairfax and Priſot ſaid, that 
one tenant in common may maintain an action of torcible entry upon the Fatute of 3 I. 6. 
againſt his companion for the words are quad ipſum expulit et diſſiſivit, and one tenant in com- 
mon cannot hold his companion out by the law. Br. Tenants in common, &c. pl. 20. cites 
$ E. 4. 9. and 19. ; f 5 | 

Treſpaſ; upon this ſtatute lies by one tenant in common againſt his companion; and if the 
defendant juſtifies in the miety, it 1s mo plea without pleading to the other moiety, and e contra in a1 
common writ of treſpaſs ; per Brian. Br. Tenants in Common, &c. pl. 27. cites 10 H. 3. 
27. + S. P. Noy. 4. in caſe of Williams v. Cook, and cites 10 H. 7. 27. 8 E. 4. 8. 
and 18 E. 4. 11-——S. P. 3 Le. 228. Trin. 31 Eliz. B. R. Bennington v. Bennington — 
4 Le. 148. 25 Eliz. C. B. Anon. — Treſpaſs does not lie for one jointenant azainſt another. 
3 Le. 262. Mich. 32 Eliz. C. B. Hambledon v. Hambledon. 


P. N. B. 3. If there are two jointenants or tenants in common of lands, 


118.— and the one makes the other his bailiff of his moiety, he ſhall have an 

A 3 action of account againſt him as baili. Co. Litt. 200. b. 
2. — Bu, though one t-nant in common or jointenant, zwi Lout being mad: bailiff rake the whole 
proft:, no action of act lies againſt tim ; for in action of account, lis muſt charge him, 
| either 


ub poſſeſſion of the other, and accordingly it was decreed for the plain- 
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kak rao ty 
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their executors or adminiſtrators, an action of account againſt their 
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either as guardian, bailiff or receiver, which he cannot do in this caſe, unlefs his companion con- 


Kitute him his bailiff; and therefore all thoſe books, which affi m that an action of account hes 
by one tenant in common or jointenant againſt another mutt be intended, when the one makes 
the other his bailifft; for otherwiſe, never his bailitt to render an account is a goud plea. Co. 


Litt. 200. b. 


* 


4. 48 5 Anna, 16. f. 27. gives jointenants or tenants in common, 1" 8 
LA. Lion of ace 


A ! . hs count the 
companion * (as bailiff or receiver) his executors or adminiſtrators for plain 
what he receives more than his proportion, r : 
tat fonge 
ant was bail to him of one 12th part of two meſſuages and 100 acres of land, and received the 
rents and protits thereof te render an account, when he ſhould be required. Defendant gien. -d, that he 
never Was gal or receiver to the plaintiff 2 render an accomt in manner and form as the plaintifr 
declares. At the trial i: apprar-d in evidence, that defendant never was in fact appointed bailff 
or receiver; but the? plaintff and d. fendant were tenants in commun of the premitſes, aud that d fendan: 
reccived the rents and profits duging the. time laid in the declaration. And a caſe being made for the 
inion of the court, they held clearly, that the plaintiff could not recover; for that defendant 
er having been actually appointed bailiff, the plaintiff ought to have charged him {p:colly as tenant 
9% And accordingly the verdict (which had been given for plaintiff, ſubject to the opi- 
court) was ſet aſide. Trin. 14 Geo. 2. Wheeler v. Horne. 
= on ly between tenaut in common, &c. at common law, it muſt be brought, if at all, 
on the ftatute. Now, though the ſtatute gives ſuch an action by one againſt the other as Þailiffy 
yet it differs much from & action of account at common law in which a bailiff was liable for what 
he might have received; whereas a tenant in common, &c. is, &y this a, made anſwerable only fu: 
wwhat he has received mare than his jaſt ſhare and proportion. Beſides, at common law, the aud:tors 
could not examine upon oath, as they may in the action given by the ſtatute. Now, as the 
judgment is the ſame in both actions, (quod computet) theſe material differences will be loſt, and 
the auditors not Know how to behave themſelves; therefore it ought to appear upon the face 
of the record. And the conſtant practice is to /et forth, that the parties are tenants in common, &. art 
then to declare ggainſi defondant as bailff to the Plains. , according to the ſtatute. Nor can the unt of 
this be belbed (as was infiſted) by entering a ſugg einn: it never was known, nor would it he proper: 
for the uſe of that is to bring matter upon the record, which could not appear upon the pleacings. 
But that is not this cafe. Ibid. | >: 

[514 } 


— » 


5. One jointenant may have a writ de reparatione facienda againft , ,. . 
the other. 1 Salk. 360. Mich. 3 Ann. B. R. in caſe of Tenant v. 372 S. C 
Goldwin. | 1 | 

6. One jointenant tenant in common or parcener, cannot bring 
trover againſt the other; becauſe the poſſeſſion of one, is the poſet- 
hon of both; if he does, it is good evidence upon not guilty, 1 Salk. 


290. Irin. 7 Ann. B. R. Brown v. Hedges. 


2 


2 
— ¶ r1R oe Are —— er 4 aa * _ 


— — 


(S. a) Actions or Remedy, in what Caſes, by ane ste (8.5 
—Accoune 


agamſt the other; and in what Caſes Damages g 
ſhall be recovered. 


1. 1 N aſſiſe there were four jointenants, and tee diſſeiſed the ether S ere 


| two, they brought afſiſe in name of all four, quod diſfijifverunt =, 
eos, and the writ awarded good. Br, Affiſe, pl. 252, Cites 23 
Al ge | | The a5 Yom 
land yet the other Ut 2 1 ; prrcvajrs 46 
}, me lber all have afſiſe in name of both, quod diſſeiſivit eos. Per Skip. Br. Ig. ———Þ:t 
en Wo jointenants are, and the ane difſeiſes the other, there diſſeiſi vit is falſe, and -there 4 "SP IM 


the or ; f | 
Br. Ibiq of the met ag ainſt the other, and in caſy {upra, the others were lummoned and ſevered- 
ol o . ; 


2. In 
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[515] 
Br. Treſ- 
paſs, pl. 63. 


corn or bay, 


indi die, but not of p fits carried away. Note the diverſity. 
E. 3. 9. S. P.—— 


Jointenants. 


2. In aſſiſe, where land departible deſcends to three brothers A. B. and 
C. and A. holds out B. there B. may have aſſiſe of the third part of 20 
acres of land without C. for it may be that C. has his part, and that 


A. alone diſſeiſed B. Br. Aſſiſe, pl. 25. cites 23 Aſſ. 12. 


3. One tenant in common may abate that which the other builds, and 
he cannot have thereof an action of treſpaſs. Br. Treſpaſs, pl. 230. 


4. Note, that one tenant in common ſhall not have an action of 
treſpaſs 4 a cloſe broken againſt the other, but it is a good plea that 


he and the plaintiff are tenants in common, and /bail ſhew of whoſe 
Feoffment ſpecially ; the reaſon ſeems to be becauſe it is of his own 
part, but if this had been pleaded in the plaintiff with a ſtranger, it 
would be otherwiſe as it ſeems, and ſo it appears there by the opini- 


on of Danby. Br. Tenants in common, & pl. 22. cites 32 H. 6, 


14. and Fitzh. Iſſue 91. 


5. Though one tenant in common take the whole profits, the ot MN 


has no remedy by law againſt him. Co. Litt. 199. b. 


ſays it ſeems that treſpaſs lies of profits which ariſe from the ſoll, or chattels v- . mm 
47 E. 3. 22S Br. Tenants in common, &c. pl. 6. cites 21 E. 3. 2. where one atway all the © 


but contrary of tr-c5 cf; for per Wilby, of trees cut he ſholl have writ f waſ pro 
| Br. Treſpaſs, pl. 429. cites 2r 
But if two jointenants ſow the land, and one car» ies awoy all the corn, the 


cther ſhall not have an action of treſpaſs, Br. Treſpaſs, pl. 63. cites 47 E. 3. 22.—See(R. a) 


Tf two have 


* pl. 4. 
Br. Treſ- 6. A tenant in common may have an action of * treſpaſs againſt 
— his companion, in caſe he de/troys the £7 thing given them in the 
2. 22.—See tenancy in common. Noy. 14. Mich. 3 Jac. B. R. in cafe of Croſs v. 
2 pl. Abbot. Cites 47 E. 3. 22. 4 E. 2. Treſpaſs 233. 2 H. 4. 
. 11. | 


7. One tenant in common may have againſt his companion ac- 


eſtate in tions which concern right and intereſt, as of ejection? firme, eject- 
1 ment de gard, quare ejecit infra terminum of a chattel real upon an 
wears, cc. expulſion or ejectment; but not for bare taking the profits ; for the 
and the e right is ſeveral, and the bare taking the profits in common. Co. 
eccupres all 2 b. | 

ane obs Litt. 199. b. 


2ther out of paſſion and occupation; he which is put out of occupation ſhall have againſt the other 
a writ of geckiane firmer of the moiety, &c. Co. Litt. ſ. 322. 


Where two 
hold the 
evard 1p of 
and. or te- 
nementsdu- 
ring the none 
a7! of an in- 
fant, if one 
ou; the other 
of his poſ- 


8. $9 a ſecond diverſity is between chattels real, that are appor- 
tionable or ſeverable, as leaſes for years, wardſhips of land, intereſt of 
tenants by elegit, ſtat. merchant, ſtaple, &c. of lands and tenements, 
and chattels real entire, as wardſhip of the body of a villein for 
years, &c. for if one tenant in common take away the ward or the 


villein, &c. the other has no remedy by action, but he may take 


them again. Co. Lit. 299. b. 200 a. 


ſemon, he which is ouſted ſhall have a writ of efment de gard of the moiety, &c. becauſe thoſs 
tings are char; rea, and may be apportion-d and ſevered, &c. but no action of treſpaſs. (viz.) guare 
clas un ſum fregit, her bum ſuam, Ac. conculcavit, &c. For one cannot have againſt the other ſa. 


Ute actions ; becauſe each of them may enter and occupy in common, &c, Per my & per tout, Co. 


Lat. 1. 323. 


6 9. A third 
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e. 7 2/1) 


that | 1 mal; for if one tenant in common take all the chattels perſonas. the . 
| 4 other has no remedy by action, but he may take them again. Co. 2d a8 
nz WM Lit. 200. 4. —— 
30. 1 of the wardſhip of the body of an infant within age; if the one taketh the infant out of the poſ- 
ſeſlion of the other, the other hath no remedy by an action by the law, but to take the infant gut 
1 of of the poſſeſſion of the other when lie ſees lus time. Co. Litt. ſ. 323. 
hat 10. If two be poſſeſſed of chattels , in common by divers * If he c. 
boſe titles, as of an horſe, an * ox, or a cou, &Cc. if the one takes the whele an, the 
wil to himſelf out of the poſſeſſion of the other, the other hath no other „ 
z It remedy but to take this from him, who hath done to him the wrong, againſthim. 


” occupy in common, &c. when he can ſce his time, &c. Co. Lit. 1 
5 13, Die 7. 


8. 323. : ® 2 des 1 FF 
ind account lies if one als all tile rod which they have, pro -ndivic 6, &&. Br. 


o jointenants for fe, with the fee to the heirs of ane; he 
the inheritance ſhan't have 20: againſt the other. Mo. 


a cial ha 


pro 388, cites 21 E. 3. 
21 H 12. If there are two tenants in common f a ww gol, turbary, piſs 13 E. 1.52. 
85 = cary, or the like, and 9c of them does 7 0 agalnſt the will of his 8 oh 
| 2 companion, his companion ſhall have an agi of waſt ; and he that 17 

= did the waſt, before : juds ment, has election either to take his firſt nants in 
= = part in certainty by the ſheriff and the oath of men, &c. or that common of 
he 1 he grant, that from henceforth he ſhall not do waſt, but Score 2 cg 
Vs 2 to his portion, &. And if he make choice of a certain place, then 7 e a 
4. L the place waſted ſhall be aſſigned * to him. But this exterds nat for years 

| % zo coparceners, becaute they were compellable to make partition by I: Cuts ts 

Co | the common law. And this, (as it is faid} cxtends as well to te- dyes , 
t- nants in common and jointeaants for life as to an cftate of inheri- he ſhall be 
n Fs tance, Co. Lit. 200. b. mg 
IE 5 moiety of the watt, and the letjor ſhall recover the moiety of tlie place waſted, Mo 7 1+ [+ 194. 
2, 3 Trin. 6 Eliz. Anon. * 5 16 | 

4 13. If two tenants in common be of a manor to which rn, U if by 
* 99 ray belong, and a ſtray happens, they are tenants in common; and 4 8 

4 if the one takes the ſtray, the other has no remedy by action, but „ 3 
— = to take him again, Co, Lit. 200. beatt nah- 
5 5 ening 25S 


„ a fray, and the other tlie ſecond, there an action lies, if the one takes that which pertains o che 
15 1 other. Co. Lit. 200. 


a 1 14. If one tenant in common or jointenant of a dev -H auſe, de- So of a puk 

" 5 roy the whole flight of doves. No action ot z lies upon the ſta- , ine wer 
: cute W. 2. cap. 22. as ſome do hold, Co. Lit. 200. r 

: 8 Litt. 200. 

I | 

4 IS. But if two tenants in common of a cone houſe, and the one Br. Treſ- 

&ftroys the old doves, whereby die flight is wholly lott, the other te- py EY 

nant in common ſhall have an action of erejpa) I guare V! & arnis go "muy 
7 edumbare le Pl. jfregit & ducentas colum! bas prelis 49 s. interfecit, per 2. 
= gud volatum COMB Lats | ul ttaliter amiit; for the whole flight is 


Vor. XIV. R r | deſtroyed, 


8. A third diverſity is between chattels real and chattels perſo- S. of chattel; 
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. P. Co. 
Lite. 206. b. 
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the other ſhall have an action of treſpaſs quare vi & arms againſt 


tor habitation, and uſe of men. Co. Lit. 200 b. 


Jointenants. 


deſtroyed, and therefore he cannot in bar plead tenancy in common; 
for there can be no tenancy in common of a thing deſtroyed. Co. 
Lit. 200. a. b. | 6 

16. So if two tenants in common he of land, and of mete tones, pro 
metis & bundis, and the ze takes them up and carries them atbay, 


him in like manner as he ſhall have for deitruction of doves. Co. 
Lit. 200. b. | 

17. So it two tenants in common be sf a Ving, and the one of 
them diſturbs the other to ereft hurdles, he ſhall have an action of 
treſpaſs quare vi & armis, for this diſturbance. Co. Litt. 200. b. 

18. It two tenants in common or jointenants be gf a hovfe or mill, 
and it fall in decay, and the oe is willing toyrepaty the fame, and the 
other will not, he that is willing hall have a wwr:t de eee, V. 
cienda, and the writ fays, ad reparationem et ſu/tertationem ejulg\W\ 
domus teneantur, whereby it appears, that owners are in 8 
bound, pro bono publico, to maintain houſes and mills . 


19. If A. and B. are jointly ſeiſed sf a river, and A. has a houſe | f 
adioining, if B. corrupts the water, A. ſhall have action upon the 1 
caſe; for B. is not jointenant with A. in the houſe to which, &c. t 
Br. Action, ſur le caſe, pl. 123. cites 13 H. 7. 26. per Brian } 
. | 11 

20. The plaintiff in an action upon the caſe declared that he Z J 
and F. are tenants in common, and have common in the land 4 7 
of the defendant, and that the defendant had made trenches in it, = - 
by which the cattcl of the plaintyir were in danger to periſh, 6 

and the iſſue upon not guilty is found for the plaintiff, and now | js 
moved in arreſt of judgment that the declaration is naught, be- I o 
| cauſe tenant in common cannot have an action in ſuch a caſe. „, 
And that was allowed by the court for good cauſe, Noy. 84. Ha- EE hi 
man v. Witchbow. =” # 7 
21. Caſe does not lie for one tenant againſt the other /r diſpo/ins Wi 5 
of the io hole, nor as Littleton, ſ. 222. ſays, has the other any remedy. = Gb 
I Lev. 29. Paſch. 23 Car. 2. B, R. Graves v. Sawcer. | 4 ab 
22. A. and B. jointenauts of a term; A. having the leafe in his ot 
poſſeſſion ſells to C. his intereſt in the ſaid term, and alſo the leaſcd | 
indenture, ſo as now C. is become tenant in common with B. In WR Ki 
this caſe Træver does not lie for B. againſt C. for the ſaid indenture, WR th: 
but C. may give this matter in evidence without pleading it. 2 Le. WWF pl: 
220, Paſch. 16 Eliz. B. R. Anon. | 1 fen 

23. One tenant in common may diſtrein the other for rent, ſo 

where the other comes in under a leflec of that one. Cro. J. 61I. Cc 


2 Roll. R. 


12. $. ©. 


Hill, 18 Jac. B. R. Siclgar v. Henſton, 


dy the name of Hudſon v. Snelgar. 


24. In a partitione facienda by tenant in common againſt his com- 
panion an e/trepement was granted for ſo much as the plaintiff had 
confeſled was held in common, and not of more. But Bendlowes, 
cap. 5. fo. 4. ſeemed, that an eſtrepement does not lie between te- 
nants in common. But in Mich. 6 Jac. it was ruled that the 

| eltrepement 


Jointenants. 


eſtrepement ſhould be granted, though Coke, Ch. J. held with 
Bendlowes. But note, that in 5 Jac. Lapy Lucy v. OxEN- 


BRIDGE, an eftrepement was granted in a partitione fac. becauſe 


317 


pro it is a real action, and no damages to be recovered, and Brownlow 
a, thewed precedents contrary to Bendlowes. Noy. 143. Bayly v. 
nit Knighton. 
-O. 
ol (T. a) Pleadings in Actions by one againſt the other, See (R. a) 
1 of f > | pl. 4. and 
| a the notes. 
| 1. WO tenants in common are without partition, and [in an 
ull, action by one againſt the other | the defendant ſaid that the 
the N laintiff built wails and Meroached upon his ſeveralty, and he abated 
/ag\ in the day time, without doing any thing againſt the peace, 
A \ = good anſwer. Br. Tenants in Common, &c. pl. 10. cites 12 
g-TTerpaſs of tries cut and corn mnved, &c. the defendant ſaid, But ofthe 
that the jail where, Sb. is to them in common, and a good plea prima Raju ng. 
ouſe facie; for where the ſoil is to them in common, it cannot be in- have Ts 
the tended that the profit is to the one alone, and therefore a good plea prs indiveſs. 
&c. to this; contrary to the corn; for of this one tenant in common may _ _—_ 
an have treſpaſs againſt his companion; and fo of other profits taken by G.“ 
the one; for of thoſe he cannot have waſt pro indiviſo againſt him. 
t he And ſo it ſeems that treſpaſs does not lie but of the profits which are 
_ ſevered from the land, and which are ſeverable as corn and hay. Br. 
36 


Treſpaſs, pl. 116. cites 21 E. 3. . 


ill, 3 3. Treſpaſs by A. againſt B. who ſaid, that he and M. purchaſed 


NOW |: Jointly for term of their lives, and IF. granted his eſtate ta A. and, that 
be- ; they are tenants in common & pro indiviſo, and for this cauſe as to the 
dale. I trees cut he demanded judgment fi actis; and to the corn carried away, 
Ha- be faid, that he carried away only the moiety that belonged to him, judg= 
ment ſi actio; and as to the trees cut he was barred, for he may 
eng have waſt pro indiviſo, though they are but tenants for life; and as 
edu. do the corn the plaintiff ſaid that he carried away his corn, over and 
: z above that which belonged to the defendant's part; priſt, and the 

1 his 5 other e contra, Br. Treſpaſs, pl. 117. cites 21 E. 3. 29. 
aſcd 3 4. Treſpaſs of a cloſe broken; the defendant ſaid, that A. was 
In 4 ſeiſed in fee, and had iflue the feme of the plaintiff, and the feme of 
ture, BS the defendant, and died, the daughters entered, and one married the 
Lee FRE plaintiff, and the other the detendant, and ſo the baron and feme de- 
— fcndants held in common with the plaintitts, judgment 11 actio; and 
rent, BF: ſo note that they ſhall ſhew how they held in common. Br. Tenants in 

611. % Common, &c. pl. 8. cites 15 E. 4. 2. | 


(U. a) Actions, 
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ing, and defouling the graſs, cutting their woods, for fiſhing in their piſcary, wand 4 


5174 Jointenants. 


(U. a) Actions. By Jointenants or Tenants in 
Common. Where they mujt 57 may jon. 


If one te- I. V 7 HERE the wrong is @ torong t9 both, they ought to join; 
nant in "RES, 2 - 

1crWile where the articular ; 
ore: l otncrwiſe waere the tort is particular. Lat. 153. 
has a particniy {2/7 as where the tenants in common are of a houſe, to which common is belons- 
ing, and his beaits are diftreined or drove off the common, lie mar have 2ction alone. Jo. 142 | 
II. 2 Car. S. C..Hamond v. White. Vid. 13 H. 7. 26. 35 H. 6. 50. | 
” < 


[ 51 8 ] 2. Tenants in common ſhall join only in perſonal actions. 2 Sid. 
2 per counſel. Mich. 1657. in caic of Baker v. Berisford. * 
ne 
| 1 


\ 


Br. Te- 
nants in common, &c pl. 2. cites 44 E. 3. 24. S. P.- As to actions perfonal, tenants in 
mou may have ſuc ctions perſonal jointly in all their names; as of trefſp.ts, or of Hence 
eencern thar teremant common; ſuch as breaking their houſes, breaking their cloſes, feedm 


this caſe tenants in common ſhalf have an action jointiy, and {hall recover juuntly = 
bec-uſe the action is in the perſonalty, and not in the realty, &c. GU. Liit. i, 31 5.— Lev. 
admitted Arg. in caſe of Kitchen v. Knight and Bulkley. | 


3. If three are tenants in common, and ene diſfaſes of goods ad 


communem utilitatem of the other two; one of the twa may bring f 
account again/t the third, without joining the other with him; for , 


perhaps the other would never join. Roll. R. 421. Mich. 14 Jac. 
B. R. Hackwell v. Eaſtman. 


Br. Te- 4. If tio tenants in common join in a leaſe for life, rendering 103. 
nants in per ann. and a hawh, pepper corn, or the like which are entire, | i 4 
vas garage | and are diſſciſed of them, there they fall have ſeveral aſſiſes of | A 
ec. PL 25. 0 = : 

S, am | the rent, and one and the ſame a/fije of the hawk or pepper corn. BR 2 
Inſomuch Br. Joinder in Action, pl. 104. cites Libro Litt. tit. "Tenants in 
tad Cominon. IF 
were te- | | 5 I ſ 
nants in common in ſeveral titles. And when they make a gift in tail, or leaſe for life, ſaving to . 
them the reverſion, and rendring to them a certain rent, &c. tuch reicrvation is incident to their 3 F 
reverſion. Co. Litt. ſ. 314. Y; it is of other rents and of Other tervices winch tenants in com— 5 4 
mon have in groſs by divers tities. Co. Litt. ſ. 314. nut for the reit as namely 201. or WiY 2 
a pound of pepper which may be tevered, the one tenant in common may have an //;/: for ii: [= 5 
ty f 20 5, and the moiety of a pound of pepper; de medietate unius libræ piperis; but he can» BR: } 
not have an aſſiſe of 105. or de dimidio libræ piperis. Co. Litt. 197. But for a L.cvk or a WR ; 
4 ,, albeit they are tenants in common, they ſhall join in an 4%; for otherwiſe they thould {= n 
be without remedy. Becauſe one.of them cannot make his plaint m afliſe of the mizty of a hich Wei, p 
or of a hurie ; for the law will never ſuffer any man to demand any thing againſt the order of na- 3 ; 
ture or reaſon ; for H Jpectat natur ordinem. Allo the law will never intource a man to demand 1 1 
that h ch he cannot recover; and a man cannot recover the moiety of a hawk, horſe, or of ary Fa a, 
aher entire thing ; ix nemnem cegit adimpoſſitilia. Co. Litt. 197. a. b. Vent. 328.—— | 3 2 
Br. Tenauts in Common, &c. pl. 5. Cites 14 H. 4. 31. > K 4 
Se that in 5. If two tenants in common be, and they are diſſeiſed, they mul: n 
eee be have two afſiſes, and not one aſſiſe; for each of them ought to hav? 4 de 
4 11114 : . . . , £ —_— }. 
tions allo one aſſiſe of his moiety, &, For the tenants in common were Bal * 
that are ſeiſed &c. by ſeveral titles. But otherwiſe it is of jointenants; fer m 
* if 20 jointenants be, and they be diſſeiſed, they ſhall have in all their BY m 

1 Per tlon- os 

4 | SK V. 


dl te- Names but one aſſiſe; becauſe they have not but one joint title, Co. 

nants in Litt. ſ. 311. | 1 ; 

common „ * 

ſhall ever in action; becauſe they have ſevera! freeholds, and claim in by ſeveral titles: and the” J 

ore as they Mall be ſcverally dy others impleaded, ſo ſhall they levyeraily, implead others; !! i 6-4 
| ; | 


belong- 
Jo. 142. 


2 Sid. 
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Welton, Mo. 40. pl. 127. Trin. 4 Eliz. Anon, 


Jointenants, $18 


. P * * - — — 2 . * * 2 as TY 
real and mixt aftiont, vu! it be in can of neceſſity for a thing intire. Cg. Litt. 195, . r. 
=y . 8 of - 0 6 x ' 5 . D £2 : 
Tenants in common, &c. pl. 5. cites 14 He 4. 31.—8. P. Lev. 109, Ritchen v. Eulkley. 
2 Mod, 61. Curtis v. Bourne. 


6. If there be three jointenants, and one releaſes ta ane of his com- 
panians all the ri ght that he hath, &c. and afterwards the other t 
be diſjeijed of the intierty, &c. In this cate the two others ſhall 
have ſeveral aſſiſes, and in this form, viz. they ſhall have in both 
their names one aſfiſe of the two parts, &c. becauſe they held 
their two parts jointly, at the time of the diſleiſin. And as to the 
third part, he to whom the releaſe was made ought to have cf that 
an aſſiſe in his own name, becauſe he (as to that third part) is there- 
of tenant in common, &c. becauſe he comes to that third part by 
force of the releaſe, and not only by force of the jointure. Co. Litt. 
312. | | 
. Tenants in common by a ſtatute merchant ought to have ſeve- 
bes, Mo. 40. pl. 127. Trin. 4 Eliz. Anon. 
enants ſhall join in an action for gas lat. But if the 

Act 


"ailed by ane, he only that bailed them {hall have an action 


—— 


5 US 41 


on the caſe; per Coke, Ch. J. 2 Bull. 311. Iſaac v. Clerk. —cites 
F. N. B. 118. (H.) 43 E. 3. 21. Fitz. tit pt 07.” 


9. Tenants in common may join in action on the cafe for“ di- [ 519 
verting a Water courſe ; becauſe this action is only in the perſonalty, © | | 
and does not touch the title, but only poſteſſion, by which the e 885 
profits of the land are dimiaifhed ; otherwiſe in affije of nuſance deo. 
zr diverting, &c. Yelv. 161. Mich. 7 Jac. B. N. Stone & , 
v. Brumwich. ee 4 
that it over flowed the ned wwher nf 27 y. avire tenants in common 3 and held well brought; fa it is but 
a treſpaß upon the matter in which they may join. Noy. 135. Stone Ve Loniwick Cry. }. 
231. Some v. Birwitn. S. C. 

10. A. B. and C. were Hreightors of a ſhip, and the voyage was 
ſtopped by the application, &c. of the Eaſt India Company, and a 
proſecution in the admiralty; A. alone brought an action on the, 
cafe upon the ſlatute of R. 2. for this proſecution in the admi- 
ralty, and the jury found damages to 2009 J. by lots of his voy- 
age, and he had judgment in C. B. and upon error brought in 
B. R. this judgment was affirmed, though A. was tenant in com- 
mon only with B. and C. of the goods and thip, and thete being 
perſonal things, B. and C. ought to have joined, and of ſuch opi- 
nion was the whole court. But Holt, Ch. J. faid, that this was 1 
abatement only, and nothing appears within the record that abates the 
plaint, and if it had been pleaded, he ought to have averred, quad 
tempore captionis and of the action brought the other tenants in com- 
mon, who ought to join, were alive; for though they were alive 
tempore captionis & arreſtationis, yet if it does not appear that they 
were alive at the time of the action brought, the plaintiff alone 
might have the action by ſurvivorſhip, and therefore the judg- 
ment was affirmed. Skin. 361. Mich. 5 W. & M. B. R. Sands 
v. Child. | | 

II. Tenants in common mult have ſeveral writs of c-/avit; per 
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5.—. P. ring the term; if the rent be behind, &c. the tenants in common 


519 Jointenants. 
But per 12. They ought to join in covenant againſt leſſee for years, for ñ 
eee J. net repairing the thing demiſed. Raym. 80. Mich. 15 Car. 2. B. K.. 
e Cale o 1 8 WM 
Linen Citchin and Knight v. Buckley. 1 
is upon the perſonal contract. But it is a queſtion if the Hemntt are conveyed wer, and this 1 
contract deſtroyed, if the tenants in common may join. And in all caſes pur by Littleton, 1 
the parties are jointenants of the profits, but here it is a covenant, and this ie rs 7 e profit: 8 | 
and ſo of neceffity they ought to join. Ibid. $1. ev. 103. Mich. '14 Car. 2. S. C. be- 8 


cauſe it is a pertonal action. —8. C. Sid, 157. by name of Kitchen v. Compten.— —They 
may join or lever ia covert for rent reſerved, Carth. 289. Mich. 5 W. & M. Midgley and 
Gilbert v. Lovelace. | 


Br. Joinder 13. If two tenants in common make a leaſe of their tenements to 


in Action | : g 
pl. 104 8. another for term of years, rendring to them certain ven: yearly, du- 


3 {hall have one action of det againſt the leſlee, and not divers ac- 3 
Common, tions; becauſe the action is in the perſonaltF* Co. Litt. f. 316, \\ \ BY 
pl. 25.—2 Show. 446. Blanchard v. Dyer. 3 Mod. 193. | If two tenants in comn\ \ 1 
te a leuſe fer years, rende ing rent and one dies; per tot. Cur. the executar and ſo vv may is AY I 

action for the rent, or fever at their pleaſure. Godb. 233. pl. 404. Hill. 19 Jac. A | ; 

if the leaſe had been made fer e, rendring rent, the court was clear of opinion, tha 
to ſever in action. Ibid. One jointenant cannot maintain an action of de: fir tent without INS 
companion, Carth. 329. Trin. 6 W. & M. B. R. in cife of Pullen J. palmer.—3 S21k: 204. 
Trin. 5 W. 3. Da rs ox v. Tysox, ſays they may either join or ſever in t. —8. P. in , for 


rent rejer ve, though they are : join: I , but have cach of them a ſeveral and diſtinct intereſt Z 
to a moiety of the reverſion, as by a devi of one muhiety to the one, and of the other moiety do 9 
the other. Carth. 289. Mich. 5 W. & M. B. R. in c-ſe of Midgely and Gilbert v. Lovelace. — MF 
So if they canie to it by leveral grants. Sid. 1 57. Küchen v. Compton— uf they fever, they 23 
muſt not each demand ſuch a certain ſum, which amounts to a moiety, but it muſt be dr un me E | 
afettue of the whole rent, and therefore if they may join in debt, they may alſo join in covenant; | 
per Holt, Ch. J. Carth. 289. Midgley and Giibert v. Lovclace. 7 
6. P. Br. 14. If two jointenants have one bailiff of their manor, and one Y 
" . oy 5 . . . 1 5 
72 ; aſſigns auditors, and he accounts and is found in arrear, it is held 4 
wo : ; * , ji 
6. that both may have one action of debt upon the arrears of the ac- $ 
S P. for count. Br. Jointenants, pl. 36. cites 18 E. 4. 3. 1 
the act of | 2 
one 15 the act of both. Br. Debt, pl. 218. cites S. C. F if ww hays D le in common, and P 1 
ene ſelli it, both may have debt for the ſale, for bi: te a of bub, to which Littleton agreed. 2 
9p if the other did nat agree to ſell, if he thall join in the action. Br. Jointenants, pl. 36. cites HY 
1 4. 3. = 


520 | 
15. In debt en 2 Ed. 6, three were jointenants / tithes, and 
grant their parts for three years ts two grantees. Ruled that all 
three, though tenants in common, ſhould join in this action, for it is 
a perſonal action as treſpaſs. And though the third had diſclaimed 
in chancery by his anſwer, that altered nothing; but a releaſe by the 
third e in chancery was admitted good evidence. Clayt. 28. 
Greenwood's caſe. | 


_ _ 16. If there be two tenants in common of a rectory for years, an l 
common ne is 9utlawed, yet the other, upon ſhewing of the matter, may have 1 
brought debt for the moiety. Sid. 49. Mich. 13 Car. 2. B. R. per Twiſden 1 
dals for = J. in caſe of Cole v. Banbury. 5 
moiety of the © | | | 8 
rent, but held it lay not, according to Littl:ton f. 316. becauſe it is in the perſonalty; per BY 
tot. Cur. upon debate in motion on arreſt of judgment. 2 Show. 446. Mich. 1 Jac. 2. B. R. = 
Blauctar d V. Dyer . - mM 


17, Two 


| 
| 


Jointenants, 520 

17. Two tenants in common ſhall join in a detinue of charters, 

and if the one be nonſuit, the other ſhall recover. Co. Lit. 
197. b. 


18. Tenants in common ſhall not join in an“ ejectione firmæ, 


* Cumb. 2. 
Mich. 1 


i naw ind writ of erefment le guard, OT 2 guare ejecit infra termmum, Jac 2.B.R 
7, SA f . px Let ns 
prope &c. becauſe theſe actions corcern the right of the lands which are 8. b. 
-They ſeveral. Co. Litt. 200. "i 
Fey fe | mutt 
UꝶV%ͤö ? ?òǽoͥF det Show. 442; Mich, 4 W. & M. Moor v. Furſden. ro- ]. 165, 
Tring Jac. B. R. Max ri v. Wool ix GT Ox, per 2 1 againſt one, tuo tenants in common 
ts to „AE one joint tolry 5e letlee muſt doc ia f two feral le. jos af th tr fee Parts. In 
du common ſeal a l-aſe of ejectnent, he ut a , per Hale Ch. J. . 3 
| By 25 Car. 2. B. R. Anon. If 2 man frſ 4 of ti eh makes leaſe to another of a iet) undivided, 
mon and a ſtrauger outts the leſſee, he muſt bring lis i , , nö io if they are both ouſted, 
ac. they muſt bring viral jjo7ment:s 2 Salk. 423. Hill. 1 Am B. K. in cafe of Reading v. Roy- 
ſton. | | 
9 


19. Tenants in common may join in an action upon the ſtatute of Br. Joinder 


= 2. per Kingſmil and Rede J. quod nota bene. Br. Tenants + action, 
9. , * Pp 45. CIES 
On, &. pl. 9. Ci tes 21 H. 7 23. | 22 H. 7. : 
72. S. C.— But Br. Joinder in action, pl. 89. contin, per Chock, Brian, Littleton, and Cateſby, 
that they ſhall not join, Ates 18 E. 4. 29. But Brooke ſays, by 21 H 7. 22. it is e contra g 
for this is only an action of treſpiſ> to recover damages. 


20. In forging falſe deeds or fander of title they ought to ſever; oro. ]. 237. 


3 tor that prejudices them with reſpect to the taheritance and franktene- n 
-Þ 1 * b } 2 y : * 1 * A. s 2 
- ment. Noy. 135. in caſe of Stone & al. v. Browick. „. 
ant ; . | Bar wiſh, S, C.— Kelw. 114. pl. 49.— rey ought to feyer and cannot join, becauſe it touches 
T7 the title which is ſ-veral. ele. 161. They may juin in forging of falſe deeds» Arg 
1 Ray m. So. cites 8 H. 6. 6, 7. 
one 5 | 
! L i 3 * 
el 2 21. Two tenants in common of a2 manor brought a parco fratte 
1C- 3 and adjudged maintainable upon demurrer, without ſhewing how 
I they became tenants in common, and one any might have had a 
3 parco fracto. Mo. 452. Paſch. 38 Eliz. Wentworth and Savil v. 
d 6-1 - | 
ed 5 | Rullel, - . += . \ . * 
"i 1 22. Tenants in common ſhall join in qrare inpelit of advowſon ; 5. P. C 
7 for the thing is intire, and none of them ſhall have quare impedit — 
8 1 of the moiety of the advon ſon of a church, nor of the third or fourth ki“. 49. pl. 
nd 2 but ſhall join, and therefore they ought to agree in preſentment. 127-—br. 
$4 r. Joinder in action, pl. "cites 5 hh quare im- 
all 1 J in action, pl. 103. cites 5 I. 7. 8 St plz 
op | Cites 33 H. 6. 4. 
c h . 3 "oy ry. . 
hs 23. Tenants in common of a ſeigniory ſhall join in a writ of 


8. : 5 Light of ward, and raviſhment of ward for the body; becaule it is 
Y entire, Co. Litt. 197. b. | 
24. In treſpaſs of a cloſe broken, the defendant faid that the plain— 


= $ tf had nothing in the cloſe, but in common with F. S. not named in 
1 the writ, judgment of the writ, and a good plea, and fo ſee that [ 521 ] 
| they ought to join. Br. Brief, pl. 64. cites 43 E. 3. 24. 
= 25. Where a man does treſpaſs upon the land of two tenants in Br. Te- 
2 = common, they ſhall join in action; becauſe it is an action perſonal, Wn On 
2h S and if the one dies the other ſhall have treſpaſs of the whole; for in 1, 25.— 


| perſonal actions they ſhall join; contra in real actions. Br. Joinder Br. Joinder 

9 N 3 By | iN action, pl. 35. cites 22 H. 6. 12. ar 1 
13 one tenant in common brings treſpaſs alone, the defendant muf? ed it in abatement, and the jury's 

finding the jointonancy will not advantage the defendant, Cro. E. 554 Paich. 39 Elz. B. R. Deer. 


R 4 | ws 


— aroma 


. 


. tes obo 44 Ai ebb at Ae 2k 


5 Jointenants. 


ing v. Moor. gut if defendant plead =! guilty, it ſhall be good, but then plaintiff ſhall reee- 
ver damages in a perſonal action only for a moiety ; per Hale Ch. J. Mod. 102. Mich. 25 Car. 2. 


B. R. Anon. — For the plea in abatement muſt he at the firſt ; but where. the jvintenancy or te- | 
n ney in common oppecred ty toe declaration and conuſance of the plaintiff himſelf, judgment was . 
arreſted. Lat. 152. Trin. 2 Car. Hammond v. White. | S 1 
. . . 4 8 4 4 
25. One jointenant brings trever acainſt J. S. this is pleadable 2 
. 1 ; 0 . . "oj 
in avatement, but J. S. cannot take advantage of it in evidence, 'F ke 
I Salk 290. Trin. 7 Annz B. R. in cafe of Brown v. Hedges. be : 
Mes 27. Tuo tenants in common may join in * warrantia chartæ; 3 | 


Symb. S. contra in voucher z note the difference. Br. Warrantia charte, pl. 
727. 5. es 2 5 it Coy 12 2 
2 s. e. 28. cites 28 E. 3. 90. and Fitzh. Several tenancy 12. 
—8. P. Co. Litt. 197. b. 


28. If three are tenants in common pro indiviſe, and one commits | 
204 the other two ought to j3in in action of watt againſt the thirdg\\\ 
F. N. B. 60 (S) cites Mich. 3 E. 2. Waft. | 
29. Tenant for life and reverſion te two coparceners did wa 
ene parcener had iſſue and died, the tenant did waſt again, 
and the niece joined in wait, and this matter gyas found, and they 
recovered the place waſted, and treble damages, viz. each recovered 
for tac laſt waſt, and the other damages only for the firſt waſt; 


\ 


| 
W. 


P\ 
\ 
\ \ 


. „ = ; 5 3 
and ſo ſee that damages ſurvived. Br. Jointenants, pl. 48. cites | 
45 E. 3. 3: | ; „ 2 J 

30. Jointenants and parceners may join in wa/?, Mo. 34. pl. 2 


110. Trin. 3 Eliz. Anon. 
rer Bron, 31. Reverſion of a leaſe for years was granted, the one moicty to 4 
they cannot A. the other moiety to B. leſſee does waſt; in this caſe they ſhall =. 
Da fan, Join in 1aſt after the leaſe determined, becauſe only damages are 
en re- to be recovered, as in treſpaſs; but it the term had continued, the 
verſion land in that caſe being to be recovered, it is otherwite, Mo. 40. 


D 1 pl. 127. Trin. 4 Eliz. Anon. 

at the t me 

of action ac ctued. Ibid - No. 24 pl. 119.— Mo. 388. Arg. cited in Perret's cafe 2 Mod. 52. 

Mo. 40. pl. 127. S. P. \ Mol. 10 5.— — 
t lies not dur 7 e term for one alone . for damages, and the place wat, d, are to be Tecovered 

by moteties, or athird part, &c. and it is inconvenient that a m ety be recovercd and delivered in 


32. If one tenant in common makes leaſe of his part, he ſhall 
have aft, yet he ſhall declare on the demiſe of the mitety, but ſhall 


aſſi gn the waſt in a place certain, and ſhall have damages with re- 


gard to his moiety. Mo, 388, Mich. 36 & 27 Eliz. in Perrot's | 

Cale, | 1 

Lak 702, 33. They muſt join in action for plowing their common. Jo. 142. 1 
45 þ Trin. 11 Car. B. R. Hamond v. White. | V 
34. Tros femes jointly ſeiſed rake barims; the barons join in an ; 

altenation and die; the wives are jointenants of the right, and may 2 

Join in a writ of right, and yet they may have ſeveral writs of cz 1 

in vita at their election, &c. fo if two jointenants, the one for life 4 

and the other in fee, loſe by default, the one ſhall have a writ of : 

right, and the other a qued ci defarceat, &c. Co. Litt. 188. ü 

(W. a) Actions, i 


Chocke, 


Jointenants. 


(W. a) Actions. Diftreſs and Avery. 


Pa A is ſeiſed of a third part in common, and B. of the other 


two parts in common with A.—A. lets His third part re- 
ſerving rent, and B. puts in his cattle, or a ſtranger by his licence; 
ſuch cattle are not diſtrainable for the rent. 2 Vent. 283. Hill. 2 


X Zz WX M. C. B. Kemp v. Cory. 


2. A jointenant, without any authority from his companion, may 


diſtrain for the whole rent; but he muſt particularly * avaw in his 


oven rig 


zht, and as bail:ff for the other; per Cur. 12 Mod, 77, Trin. 
7 W. & M. Anon. | 


heaf. 
the 328. S. C. 
53. Hill. 7 Car. B 
in the realty. Co. Litt. 316, 317. 


L.P. R. 159. 8. P. 


TIS. action, pl. 104. 5. P. 
peatlts, each 


accordingly. | 
of a en; and held good. 2 Show. 26. Mich. 38 Har. 2. B. R. Edgcomb v. Burdell, 


(X. a) In what Actions Tenants in Common may, 
or muſt, be joined. 


. GQEVERAL præcipes quod reddat, and not one joint præcipe ſhall 


be brought againſt tenants in common; for their titles are 
ſeveral. Br. Tenants in common, &c. pl. 18. cites 3 E. 4. 9. per 


(F. a) Pleadings in Actions by or between Jointe- 
nants; and what ſhall be recovered. 


1. 1 N treſpaſs of tæting his beaſts it is no plea to ſay, that the te/- 
tator of the plaintiff demiſed ts the plaintiff and defendant to 
diſtribute ſor his foul, and the plaintiff took them, and the defendant took 
them from him to diſtribute, &c. without ſaying abſque hoc, that he 
took the beaſts 4 the plaintiff, by which he ſaid accordingly. Br. 
Traverſe per, &c. pl. 172. cites 30 Aſſ. 22. 

2. In afſiſe of rent againſt two jointenants one may plead ancient 
demeſne, and the other may plead hors de fon fee, and ſo it is admit- 
ted; for each has a moicty to loſe. Br. Jointenants, pl. 42. cites 
8 H. 6. 11. 

3. In treſpaſs upon the ſtatute of 5 R. 2. the defendant ſaid that 


A. was ſeiſed, and had two daughters, and died ſeiſed, and they entered 


as heir, and after one aliened her part to J. S. and the other is nw 


flaunt, 


| S.P. 5 Mod. 73 Bonoyan v. Palmer. o——Ibid. 150. Pullen v. Palmer. S. C. 
n S. P. but mult join in ayowry for damage fraſant. 
R. Lamfhead v. Leate and Rowell.——They muſt ſever in avowry, be- 
S. P. for i is in pet of the rever fon; and fo it 
Ach of them ſhall not have the whole rent. Br. Tenants in common. pl. 25. 
5 S. P. therefore if three tenants in common diſtrain three 

of them muſt vo for one beaft. 3 Salk. 204. Trin. 7. W. 3. B. R. Dalſon v. Tyſon. 


522 


12 Mod. 
96 Anon, 
S. P.—58. 
P. 2 Lutw. 
1211. 0. 


mar v. 


One alone avowed tbr damage feaſant and held good per two J. againſt one, and adjudged 
Cro. E. 530. Mich. 38 & 39 liz. C. B. Willis v. Fletcher. — 80 for 702 third part 


See Aces 


tions. 


Br. Joinder 
in Action, 

Pl. S3. cites 
3 E. 4, 10. 
and that 


they ſhall 


have ſeveral writs of moicties. 


See (U. a.) 
Pl. 1 0.— 
See (V. a. 
3) Pl. 32. 


© where 


1Ontenancy 


1s pleaded 
by the te- 
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$22 } Jointenants, 


nant with plaintiſ and ſo the plaintiff had nothing at the day of the writ 
— g purchaſed but in common with J. S. who is alive and not named in 
feoffment the writ, judgment of the writ; and Markham Ch. J. thought at 
of B. by firſt that the plaintiff in his replication ought to anſwer the ſpecial 
_ matter, but after, per Cur. becauſe the plea did nat amount to more than 
deed, the that the plaintiff held in common, &c. it is ſufficient for the plaintiff 
other my to ſay, that ſole ſciſed, abſue hoc, that J. S. had any thing, notwith- 
= Aer . ſtanding that the defendant had ſhewn ſpecial matter how they are © 
de, that be tenants in common; and they held clearly that it is a good plea always K | 
Gold: jointly for the defendant to /ay, that the defendant had nothing but in common, $3 
3 % ec. coicheut ſfhetc ing bow he held in common, and the plaintiff may 
P ſay that ſole ferfect, abjgie Hoc, that he heli in common, and the ſpecial 
zer, for this matter hall be given in evidence, Br. Tenants in common, &c. pl, 


not the. 14. cites 1 E | 

» . * ; 8 
effect. 7 W 
Ibid. Fu! where le ſhow! that Ie kel in coparcerary, ard Here he d. ſcenis hib, there it is 00 


plication that he held ſole and not in coparcenary, but tall anf wer to the ſpecial matter; f N 
„ » PL * , v 2 3 
penants y be &y dj iſin, bat e contra of e parcenr,; nota diverſitatem. Ibid. | 


*/523] 


4. Treſpaſs upon the 5 R. 2. brought by three, of entry into the 
moiety of a carve of land; the defendant pleaded recovery in writ 
of dower againſt one of ti.e plaintiffs of the third part of the ſaid 
moiety, and per Cur. it is a good plea againſt the three plaintiffs ; 
for if the one leaſes for years, this is a good plea againſt all, per Cur, 4 

Br. Joinder in action, pl. 70. cites 18 E. 4. 28. —_ 

5. A. B. and C. jointenants in fee; C. granted his part to D. and + 
afterwards A. B. and D. leaſed for years, rendering rent, and after- 
wards A. died, and they brought an action of debt for the rent re- 
ſerved, and declared generally; and upon the evidence, the ſpecial 
matter appeared, that fwo parts of the rent did belong to B. and but : 
the third part to D. Per Cur. the declaration ought to have been ſpe- Y 
cial upon the whole matter; for prima facie it was conceived, that 3 
each of the plaintiffs ought to have had the moiety of the rent, and bf | 
that is a ſuppoſal of the declaration. 2 Le. 112. pl. 148. Trin. | 
30 Eliz. Barefoot v. Luter. | 5 

6. Treſpaſs for entering his houſe and land; the defendant pleaded 2 
it was the freehold of J. B. and he entered as her ſervant, and by her 4 | 
commandment ; and the iſſue was, if it were her freehold or not, 
and the jury found it was the freehold 4 the plaintiff fo two parts, W* : 
and the franktenement of the Far J. B. for the third part; and tage 
queſtion was, if the plaintiff ſhould have judgment upon this ver- 
dict; and the court held clearly he could not; for although the 
iſſue is found againſt the defendant, viz. that all was not the free- 
hold of J. B. yet it appearing a tenancy in common, ſo that the plain- 
tiff cannot maintain his action, judgment ſhall be given againſt him, 2 

and it was adjudged for the defendant. Cro. E. 157. Mich. 31 & 4 


in abatement, the plaintiff ſhall recover. Arg. 3 Mod. 97. Hill. 
1 Jac, 2 B. R. in caſe of Upton v. Dawkin. 


4 


32 Eliz. B. R. Benington v. Benington. 3 t 
7. In caſe of jointenants the property 1s not in one but in both, "2 | 
yet if one declare againſt the other, unleſs he plead the jointenanc i | 


RE Sor gs 
3 


| have action of the whole. 


Jointenants. 523 


8. If one tenant in common bring a perſnal action without his fel- * Three 
Joinre- 


low joining in the ſuit; the defendant ought to take advantage of it ee 
in abatement; but if he plead net guilty it ſhall be good, but then of gouds, 


he ſhall recover damages only * for a moiety; per Hale Ch. J. Mod. — 22 


102. pl. 9. Mich. 25 Car. 2. B. R. Anon. f brought 

action, to which defendant pleaded not guilty; upon this plea the plaintiffs recovered damages for 
two parts of the goods and ſhall not be nontuit ; the defendant might have pleaded this in abate. 
ment of the writ quoad fo much; but having pleaded not guilty, they, though Jointenants with a- 
nother, ſhall recover damages for their parts, per Rainsford and Wilde at a trial in Middleſex 
(Hale being fick) to the which Sir Wim. Jones, counſel for the plaintiff, hefitanter ſubmitted, 
2 Lev. 113. Mich, 26 Car. 2. B. R. Neithorp and Forrington v. Dorrington. | 


9. If two tenants in common /-ver in debt, Sc. they mult not 
each of them make his demand of ſuch a certain ſum, which amounts 
to a moiety ; but the demand u be de una medietate of the whole 

ent; per Holt. Ch. h Carth. 289. Mich, 5 W. & M. B. R. in 

e of Midgley and Gilbert v. Lovelace. | 


) In what Caſes a jont Action by Tenants i224 
in Canmon, &c. thall ur. 


T. * HERE tw» are diſſeiſed and the one dies the action and 
the entry ſhall ſurvive. Br. Jointenants, pl. 13. cites 21 
E. 3 
2. Perfmnal actions may ſurvive between tenants in common. Per 
Priſot. Br. Tenants in > node &c. pl. 18. cites 37 H. 6. 32. 
3. If two tenants in common are, and a man does treſpaſs to S. P. for i 


15 unly on 
ft 


them, and the one dies, the other ſhall have action of treſpaſs by {pies 
ſurvivor, and ſuppoſe the whole in all; the reafon ſeems to be in as f. * 


much as they thould join in action. Br. Joint: nants, pl. 24. cites eg 
| nants, pl. 


37 H. 6. 38. | | 18. cites 

22 H. 6, 12.— Br. Tenants in common, pl. 7. cites S. C. and in pe- ſanal aii they ſhall join; 
cantra in c actions; and therefore the perſonal actions ſhall veſt in the ſurvivor, and he ſhall 
S. P. for of this action they are ointenants. Co. Litt. 198. a. 
o if two tenants in common be of a manor, and they make a 4::/F thereof, and one of 
them dies, the ſurvivor ſhall have an action of cont ;5 for the action given to them for arrearages 
upon the account was joint. Co, Litt. 198. a. So It is if Ewa tenants in common tow their 
land, and one eats the ſame with bus cattle, though they have the corn in common ; yet the action 
given to them fur rc/paſs in the ſame is joint, and ſhall ſurvive ; for the treſpaſs and damage done 
to them was joint, Co. Litt. 198. a. So note a diver fity between a chte in pale, and @ 
þcr ſonal cheſe en uon belonging to tenant in common. Co. Litt. 198. a. | 


4. Nota. here damages are to be recovered for a wrong done 
to tenants in common, or parceners, in a perſonal action, and one 
of them dies, the ſurvivor of them ſhall have the action; tor albeit, 
the property or eſtate be ſeveral between them; yet the perſonal 
action is joint. Co. Litt. 198. a. | 3 

5. If two tenants in common be of an advotuſon, and a „ranger 
uſurps, fo as the right is turned to an action, and they bring a writ 
of guare impedit, which concerns the realty, the ſix months pals, 
and the one. dies, the writ ſhall not abate, but the ſurvivor thall 
recover, otherwiſe there ſhould be no remedy to redreſs this wrong; 
and ſo it is of coparceners. Co, Litt. 198. a. 
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524 | Jointenants, 


(T. a. 3) Actions and Pleadings by Survey. 


2 DEED x iT F two infants alien, the one dies, and the other þ brings dum flit 
plead he 7 infra ætatem, ſuppoſing the entry of the tenant by him alone, 


lieration of it is no plea that he entered %y him and the other ; for he cannot 
725 pt have other writ. Br, Jointenants, pl. 13. Cites 21 E. 3. 50. 

$42 gene wn? fo 

the mic! , of tbe other, and for the other moiety, that the demandant was of full age: and fo ſee that 
the one it nfan 't thall not recover the whole ; quod nota; for if they had“ not en alive they ſhould 
have vera cis of dum fuit infra ætatem, as it foes. and then the action (hall not ſurvive. Ibid. 
w——* $0 it is in the original, but it ſeems as 1 (not) ſhould be omitted. 


2. In aſſiſe, obligation is made 10 dib and ove dies, the other brings 


an action, and declares that the other i 15 dead before the writ 42 \ | 
W 


per Newton, it is ſufficient to delare that he is dead, without 
Br. Jointenants, pl. 17. cites 22 H. 6. 11. 

3. If tos tenants in common are, and treſpaſs is made u >; 1 
and after one dies, the other ſhall not have treſſraſs of the whole, but 
quod medietatem ingreſſus eſt ; but otherwile it is of coramon writ of 


treſpaſs ; per Priſot. Br. 1 reſpaſs, pl. 397. cites 37 H. 6. 38. 


[ 525} (Z. a) Equity, Caſes in Equity. 

See Q) 

eee * 1. JF two coparceners, or jointenants, join in a quare inprait, 
F and the one will plead covenouſiy, he ſhall be compelled here 
be v-rally to join with the other in plea or preſentmany Cary's Rep. 20, 
21. 

d '3 749 | . 
; he who has the deed ſhall be compelled here to /Þrww it for defence of the other's i! Cary's 
Rep. 21. cites 9 E. 4. 41. 


2. C. and P. married two ſiſters jointly poſſeſſed of a leaſe for 
years; the wife of C. died; P. claimed the whole by ſurvivor; C. 
exhibited a bill, ſuggeſting that P. had in her lifz-time ſevered the 
jointure by ſome act ſecretly, The Lord Keeper over- ruled, that the 
defendant ſhould not anſwer. Cary's Rep. 13. cites Mich. 39 & 
40 Eliz. 

3. A tenant in common of a manor, ( for long time ccc upied wholly 
by the other tenant in common, ) who #nows not the quantity of the ma- 
nor, by reaſon the other has alſo fold lands intermingled, had the 
ſight of the court rolls, and writings of his companion, concerning 
only the quantity of the manor, but not concerning the ſold lands, 
nor his title to the manor, and the other was ordered alſo to 
ſhew the like on his part. Cary) s Rep. 22, 23. cites 1599. Capel! 
v. Mym. | 

4. Two jointenants, the one tales the whole prifits ; no remedy 
is for the other, except it were done on agreement or promiſe of ac= 
count, Cary's Rep. 29. Cites 8 June, 1602. 4 "= 

6 5. Two 


Jointenants. 


„ Two tenants in common were of an annnity, one gat poſſeſſian 


2 ef the deed of grant, ſo that the other could not avow. Decreed 
* the moiety to be paid the plaintiff, Fin. R. 292 Paſch. 29 Car. © 
'£ Stokes v. Verrier. | X 
(777; 6. In caſe of joint farmers of exciſe, though there be no covenant 
ne, | = that their parts ſhould ſurvive, yet in equity they ought, by reaſon 
not 7 of the joiut charge and expence 3 but if there had been any agree- 
| ment that it ſhould not ſurvive, that might have altered the caſe. 
a = Hill, 1681. Vern. 33. Hayes v. Kingdom. 
1 53 7. If four tenants in common arc of Jand, and ane ar more ſtick 
did. 5 che land, and manage it, the reſt ſhall have an accom? of the profits; 
FT. but if a loſs come, as if the ſheep, &c. dic, they thall bear a part. 
es x lb Per Ld. North Skin. 230. Hill. 36 & 37 Car. 2. Anon. in Canc. 


— 0 1 8. A. and B. are jeintenauts 5 two feveral leaſes, of two ſeveral 
WI. F uſes, and received the rents during their joint lives. A. died and 
"0 | F 4 > M. his wife executrix; one of the houſes was taken in exccu- 
ax hc {uit of J. S. and fold by the ſheriif to J. S. Afterwards 
J. S. and M. for 240 J. aſſigned all their intereit to the plaintift. 
After A. 's death, I aſſigned one of the leaſes to E. for $00 J debt; 
E. for 410 J. aſſigned to W. R. but W. R. denied that before his 
purchaſe he had any notice of the plaintiff's title, and confeſſed that 
the leaſe of the other houte was not aſſigned to him by any expreſs 
7 words, but conceived it did pais ; for that the ing were inten- 
=F mixed upon bot! tofts of ground, and that ore could nat be enjoyed 
=* without the other. The Maſter of the Rolls diſmiſſed the bill with- 
| i out colts, and the rather becauſe the plaintiff did not bring his bill 
t, L till after the defendant's purchaſe, though the plaintiff's purchale 
3 was made two years before. Vern. 360. Hill. 168 5. Uther and 
”, Prime v. Ayleworth and Edmonds & al. 
2 9. A. and B. had enjoyed a church leaſe in moieties under an 
X 3 agreement again ſurvivarſbip. On the laſt renewal the leaſe was 


vorſhip. A. being ſick, by deed affened his maiety to his wife, and 
by his will deviſed it to her. Per Cur. The grant to the wife is 
abſolutely void, and the will cannot prevent ſurvivorſhip, and no 
agreement appearing to exclude it diinuited the bill. Mich. 1700. 
2 Vern. 385. Moyſe v. Gyles. | 
10. If two or more make a j9:nt purchaſe, and afterwards ane © 
them lays out a conſiderable ſum of money in repairs or improvements, 
and dies, this ſhall be a lien on the land, and a truſt for the repre- 
ſentative of him who advanced it; and that in all other caſes of 2 
joint undertaking or partnerſhip, either in trade, or any other deal- 
ing, they were to be conſidered as tenants in common, or the ſurvi- 
vors as truſtees for thoſe who were dead. Abr. Equ. Caſcs. 291. 


=_— Trin. 1729. Lake v. Gibſon, 


F 


= | (A. b) Pieading 


taken in both their names, and no expreſs agreement againſt ſurvi- 
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$525 5 Jointenants. 


(A. b) Pleading the Plea of Jointenancy. 


34 E. 1. „at. 2 RASMUCH as it chanceth many times in 
33 /. 2. t. Mes of novel diſſeiſin, that the tenaut det except 
againſt the plaintiff, that he hoideth the tenements in demand jointly 

with His wife, not named in the writ, and ſome time with a flranger 

not named in the writ, and ſheweth forth a deed teſtifying the jame, and 

| demandeth judgment of the writ. | 

In gte S. 3. It is agreed and ordainet, that if the plaintiff will offer te 
oh —_ aver by aſſiſe, that the day af his writ purchaſed, he that alleged the ex- | 
ee ception was ſole tenant, ſo that neither his Wife nor any other had, | | 


temancy 2 
frage any thing in the ſuid lands, then the juſtices before whom the N 
—_ . 2 ® P ba — . o wb 1 
- _ ffe is arraigned, fhall retain the ſame deed ſafely in their e 
al 4 *7 _ . 32 
the writ; (until the aſſiſe be tried between them thereupen) as that 
judgment in @ ſort denied. 
of the unit: 5 : 0 
the platt i, t not comprijed, Priſt, &c. & non allocatur, for the fatute zvilli, that whore a join- 
t any by deed it e, the plain::f may jay, that ſole tenant at the d ry of the writ purchaſed, which thall : 
be a zocd anſwer; but printenanty by fins 15 at the common lar, and not revived by the ſtatute, nor by 
the equity of it, quod nota; and * the comms law, Wore Jorntenuind * by died to fine WA5 pleaded, the 
ed abate immediately; and as to the jointure by deed, auſwer is given to the plaintiff by 
this ſtatute, but not againſt him who pleads jointenancy by fine. Br. Jointenancy, pl. 22. cites 
24 F. 3. 51, Zut the book ſeems to be mitquoted. * S. P. per June. Ibid. pl. 26, cites 14 H. 


' 
11 
4}! 
* 
” 


9 , 


6, 8. 25. | 
. And they ſhall let the party alſent to underfland by their 
+a: j-in- writ under their teſtimony, and alſs ts the jeintenant that is preſent, 


„ 


Jy, char (ole [oem expedient for him; | 
tenant the fee 7 g te : P 
dy of the wwrit prrchaſed, which ſhall be enquired hy aſſiſe hy common law, without making pro- 
cc by the ſtatute de conjunctim feoffatis ; for it ſeems, that the wt was net abated by jorntenancy 
immediately by the common lax, but where it wai pad d by died or fine; quod nota inde. Br. Aflife, pl. 
415. cites Mich. 12 E. 3.— In Ve: if the hn nt prud)s jrntenincy by died with a ftr anger to the aurit, 
there tlie pror4/; vpon the ſtatute ſhall be % 2 and 1198 by precept withuut writs, Br. Jointenancy, 
pl. 42. cites 25 All. 14» 105 | 
S. 5. At which day, if b:th that are named tenants de come in, 
and ds juſtify the ſame feaffment, they ſhall anſwer and maintain 
the exception alleged by one of them, and further ſhail anſwer unto 


the aſſiſe, as though the original writ bad been purchaſed againſt 
both of them jointly. | | 
*[ 527] S. 6. And if it be proved by affiſe, that the exception tbas moved 
p malicioufly to delay the plaintiff of his right, ſo that they held not 
E the ſame land jointly the day of the writ purchaſed; then albeit 
the fame afſiſe do paſs for the tenants and againſt the plaintiffs, 


I. —— 


In 4% if yet they that allege the exception, ſhall be puniſhed by one year's 


2 impriſonment, whence they ſhall not be delivered without a grievs 
Jo ntrnancy ous fine. | 8 En 
by deed with | 1 | 
s franger,® 1h: comes by proceſs and maintain; the exception which paſſes gin them, yet be who goin; ſhall | 


nat be impriſoned, tut be who plead; it ; for this ſtatute 5, that they who alledge, & Br. ——— 
P 


Tointenants, 527 


16 Aff. 3. In aſſiſe againſt J. N. he pleaded j-int-rayoy 2477 , fene, who came 
paſſe. againſt him, and y el the femme TVa5 Ark iir aus d, accerd- 


pl. 33. cites . t 
and maintained the exception Which 5 
ing to the ſtatute; for the ſtatute is, that they who alledge, and which: was the baron: but Brooke 


ſays, quære if this be the cauſe, or becauſe feme covert 1s not © cyreſled in the /atupz,and then by 
E- 7204 19? e end fn her nor to an infant, Er. Jointenancy, pl. 69. cites 16 E. 3 and 
1 Fitzh. Peyne. 6. and Br. Iropriſonment, pl. 5. cite: S. C. but add quod mum. — Br. Impri- 
zament, pl. 46. ) 
—_ poiſoned, Ibid. pl. gr. cites 31 Af. 11. -A . again} IF ard eth; W. ſaid, that 
ke beid the trnrments joint h 11th his femme, and A. bi, [en not ed in the writ : judgment of the writ ; 
and /hexved thereof a deed, (us lie ought it he will have proceis upon the ſtatute) the plaintiff ſaid, that 
fole tenant the dy of the T it pr ebaſed, Priit, Kc. and pProcets Wits made upon the leadute, and the ba- 
om and f. Mw come but mot the ſon ; and i- ww. demanded of the fe nic, if ſhe would mention the exception, who 
ſaid ſhe qvguldt ; and upon this the 40lſe Was charged, and id, that H. tm: point fin fend N. n CON = 
dition that 2 17 fen ſt * n tenants Ane D:s ſan, ub een condition to find eſtovers, aud veſture ro H. the 
father during lis life; and N. enfeofled the ſaid Hon WF ſtme, and their jon, in whom the ſointenancy 
1s alledged contrary to the eondition, upon which II. the father entered, and W. ouſted him, and in- 
feoffed of part, M. named inthe writ, au! for brauch Os dhe A and tion The entry 15 lawful, and by 
is the jointenancy is defeated, WF vehich the plaintiff recovered term, &c. aud double damages, and 
baron aud feme were ſent to priſon; nevertielets quzre of the :mpri/ ment of the feme, for the 
ſays, only gh it 1 7 29 props}-d* the exccrftion 4 ill hy in. D 4. and no: bz * 2 manntarned it. Br. 
. bl. 33. cites 21 Al. 28. If jointenancy by deed. w3s pleaded before the Fature, the 
PERS have cd and avoided ity as to ſay that he was ſr!) A, ond dfeif d by A. who made a 
; Pt eſte, ond h. re-entired, and was ſed muniquey ce o, to ſay that bs alicncd 70 Fe S. within 09%, who 
puns the Viet eite, and he entered and was feited, quoutque, c. lat nw jointenancy by deed is 
£02 by the ſtatute de conjunctim feoftatis, the p/.1rff may aver tht the d:fendart was fol: tenant the 
div of the worit, and hall bude a ſcire facias againſt him with whom the jointenancy is pleaded by deed ; 
and at the day, if both maintain the exception, and the aſſiſe paſs againſt them, they D be ime 
fe nel for a year, as <v 1 he o joined in th: nuintenanc: of the e Pin, as the ren wt who pleaded 15 for 
at the common law, before this ſtatute, jointenancy by deed ahated the writ without anſwer; and ſee 
tliat by the ſtatute {b- aft le fall! man till the ot hes, C9129, Or AVE WAR d to come, and the exception ſhall 
de tried by the aſſiſe, and by no other inqueſt: and by this ſtatute deus. d mages are given, as well 
a; impriſonment; but jnintenancy pleaded in afſiſe by fin: 15 ai the common lau. Br. Jointenancy, pl. 64. 
cites 43 All. 6. | | 


S. 7. And let the juſtices be well adviſed, that from henceforth 
they ds not allow an exception alledged by the bailiffs of any ſuch 
 Cenants, | | | 

S. 8. Aud if he that allegeth the exception abſent himſelf at his day, 


and the ether that is named jaintenant ds appear, although he that dath 


- 


= appear doth diſuvoto the Jame deed, and ſay that he hath nothing in the 
"a : . 4 2 . s * 5 ; , —— 5 ; ® pr P b 
"2 fereſaid tenements, noveriheleſs the aſjiſe ſhall paſs againſt the tenant that 


4 2 | z5 abſent by his default. | 
, # S. 9. And if it be found by aſſiſe, that they were not jointly infe- * Br. Da- 


ages, pl. 


, 2 | effed the day of the writ purchaſed, and likewiſe that the tenant againſt 152. Ces 
E | whom the writ was purchaſed, or another named in the writ did diſſeiſe 22 E. 3. <1, 
the plaintiff, then having regard to the excepitin that was falſiy and — . 
:  malicuoufly alledged to the hurt of the party, and to the diſſeiſin that they * 
| = made, the party plaintiff, ſhall recover his jeiſin, and * double damages, I Ag jnin« 
Y and they that allege the falſe exception ſhall have the puniſhment afore- 3 5 
tet TU, 


ſaid. 
rangers 


who upon proceſs did not come, by which the afliſe was awarded, where the other had pleaded mij- 
wſmer of the plaintiff, and all found for the plaintiff ; and againſt him who pleaded jointenancy double 
damages were awarded, and ſingle damages againſt the other; and the double damages thall be e- 


vicd of him 20 pleaded joint nancy only, and the other damages ſpall be l. died of him and ihe oer in cem. 


Br. Damages, pl. 104. cites 22 All. 1. 


S. 10. But if neither of the tenants de come at the day, then upon 
1 their default the afſiſe ſhall paſs againſt them. 
1 S. 11. Aud it be found thereby, that the ſame exception was latu- 
ful and truly alledged, and that they which alleaged it were e 
5 | | | | | eiſe 
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$27 1 | Jointenants; 


| feijed beſere the plaintiff purchaſed his writ againſt them, the aſſiſe 
fall paſs no further, but the writ ſhall be abated. 
| S. 12. The fame ſpall be obſerved if both or one only ds appear; if it be 
- Ja by affiſe that the exception aforeſaid was truly alledged as b:ifore is 
aid, | 

S. 13. In the ſame order it is eftabliſhed and agreed, that in aſſiſes 

of mortdanceſtor & juris utrum, «t the fir/? day that the parties 

1 528 ] appear in court, if the tenant alledge the afarejaid exception againſt the 
| demandant, ſhewing the deed thereupon, and the demandant will offer 
te aver by the affiſe or jury, that at the day of his writ purchaſed, he 

that alledged the exception was ſole tenant, from thence the fame 

proceſs and manner of proceeding hall be uſed in aſſiſes of mort- 
danceſtor and writs of juris utrum, as before is ordained in alfiſes 
F novel diſſeiſin, and life puniſhment ſbullu be inflicted upen the /,. 
fenders and theſe that be conviet. | 0 ll! 
S. 14. In other writs whereby tenements are demanded Wall | 
proceſs ſhall be made, that if at the firſt day that the; , 
pear in court, the tenant doth allege the foreſaid eæceß- 
Joint feoffinent, and the demandant will erets aver by the coun- 
try, that the day of the writ purchaſed, he that alledged the ex- 


rte » 1 


ception was ſole tenant, then the ſame proceſs and manner of proceeding | p 
Hall be alſer ved betwixt the parties, until a jury have paſſed between 1 
them thereupon. | | | 
S. 15. And if it be found by the jury, that the ſame excepticn was ] 

truly alledged, then the writ of the demandant ſhall abate. 
S. 16. And if it be found by the jury, that the ſame exception 7 


was ſulſiy alledged, and to the hindrance of the party, then the de- 
manaant ball recover his ſeiſin of the tenements in demand, and the | 4 
tenant ſhall be puniſhed by the pain above limited in afſiſes of novel | 6 
diſſeiſin as to the impriſonment, and as to the damages, according t9 = 
the diſcretion of the juſtices, | | I 

2. In aſſiſe the tenant pleaded jointenancy of parcel by deed, and 3 
the plaintiff acknowledged it, and prayed to have aſſiſe of the reſt, 5 
and had it; and herewith agrees 22 Aſſ. 6. And fo fee jeintenanc/ 
of parcel, and confeſſion by the plaintiff ſhall not abate the writ of 
all, but for this parcel only, Br. ra pl. 59. Cites 14 
A | 


3- In aſſiſe the tenant pleaded 7:intgnancy by Need with a franger 23 
judgment of the writ ; the plaintiff ſuid, that the tenant pending the 
writ made an «tate to IV. V. and re-tock to him and the other, and je 

fole tenant the day of the writ, and yet the writ ſhall abate; quod 
mirum. Br. Jointenancy, pl. 36. cites 18 Aſſ. 6. 2 
4. Ward againſt four; one made default at the grand diſtreſs, 
with proclamations, and three appeared and pleaded jointenancy with 
à ſtranger of the franktenement, and a good plea, though chattel only 
be in demand; for this writ lies againſt the tenant of the franktene- 
ment as it is there agreed. Quod nota, and the plea was, that the 
anceſtor of the heir in his life infeoffed thoſe four, and the ſtranger in 
fee, and ja they had nothing but jointly with the ſtranger not named, 
judgment of the writ, and iet forch the deed of the jointure; aan — 
ainti 


Jointenants. 


plaintiff ſaich that they were tenants and deforceors of the ward, abſ- 
que hoc that the ſtranger had any thing. Belk. You f5uid ſay that 
they were tenants of the franktenement, digi Hoc that the other had 


400 


it be 7 any thing, quod Cur, conceſſit; and the plaintiit prayed proceſs 
W's 1 3 upon the ſtatute of jointenancy plcaded by deed, and could not have 
0 it, becauſe the jorntenancy goes ta the writ only and not in bar, and 


Jes 


alſo a chattel only is in demand, and no franktenement; quod nota, 


ties Per Cur. Br. Jointenancy, pl. 10. cites 49 E. 3. 27. 
7 the 5. Entry in the quibus; the tenant pleaded jointenancy with a 


offer ftranger of the gift of B. Newton ſaid, we ourſelves were ſciſed till 
by the tenant himfelf diſſeiſed, a lang time be Dre B. had any thing, 
judgment, and the Jointenancy Was pleaded Without deed; and all the 
juſtices held this plea good in avoidance of the jointure, Br. Join= 
tenancy, pl. 26. cites 14 H. 6. 8. 25. | 
6, It ſeems that he Aledged prrnancy of the profits in the tenant, 
that he brought his action infra annum, Sc. For this caſe is 
ed there to another caſe, the ſame year, fo. 3. where he aver- 
F=_rnncy of thc profits, as above, Br. Jointenancy, pl. 26. 

cites 14 H. 6. 8. 25. | 

7. And it 1s agreed there, that in the pleading of jointenancy as 
above, he fhall ſay which eſtate continues, &c. and per Henſt. the 
entry ſhall be of the other part that ſole tenant as the writ ſuppoſes, 
abjque hoc that the ether any thing had; quod Paſton conceſſit, and 
per tot. Cur, this is a good avoidance of the jointenancy. Br. 
Jointenancy, pl. 26. cites 14 H. 6. 8. 25. | 

8. In quare impedit, jointenancy of the part ef the defendant is no 
plea ; for the ſuit is not upon the right, but upon &/luroance, which 
is traverſable in effect; per Cur. Nevertheleſs, contrary it ſeems 
of the part of the plaintiti, Br. Jointenancy, pl. 27. cites 14 l. 
6. 24. | | 


For more of pleadings en the above ſtatuts (ee the following div i- 
and 8 tions. | 


4d, 3 Yor, XIV. ${—T t (A. b. 2) 
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(A. b. 2) Abatement of Irit in Part, or in all, by 1 


good; but it ſeems there, that where it 1s brought agarn/t too, 


pleaded to the writ, the writ ſhall abate, Quære. Br. Several AN. 


3. Scire facias again IV. and R. and three others; IW. ſaid, that © 2 11 


Jointenants. 


the Plea of Jointenancy. = . 


1. IN deter againſt two jointly, they pleaded purparty and detinue l 3 1 
| of evidences, viz. each of them pleaded it by himſelf, and becauſe 
they pleaded it in bar, and did not plead it to the writ, therefore 


where they are ſeveral tenants by partition or «therwiſe, if it k | 
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nancy, pl. 13. cites 21 E. 3. 8. 
2. Scire facias upon a fine was jointly ſued againſt t 
pleading it appeared, that the one is tenant by, the curteſy, and the 


other is the coparcener of the feme of the tenant by the curteſy, and ſo 1 
ſeveral tenants of moieties; and yet the writ ſhall not abate, but ſhall - 
proceed over upon aid-prayer, Br. Several Tenancy, pl. 14. cites 4 
. | ; 


he and one of the three held parcel jointly, &c. and the other was dead , 


the day of the writ purchaſed, judgment of the writ ; and K. ſaid, that.. © 

he held other parcel in ſeveralty, judgment of the writ brought againit 7 th 

them in common ; by which the writ was abated. And note, that 

feveral tenancy of parcel thall abate all the writ. Br. Several Tenan- 5 ag 

Cy, pl. 12. cites. 38 E. 3. 20. | | = 
4. Precipe quod reddat againſt twe of 16 acres, the one ſaid that he bt way 

was tenant of 12 acres, abjque hoc that the other any thing had, and | 8 © 

veucbed; and the ether ſaid, that he was tenant of the rejt in ſeveralty | 8 

und vouched ; and by the beſt opiniu::, the demandant cught to main- | 

tain his writ, th:1:7h the plaintiſf dees nat conciude to the writ; and fo | 1 

it ſeems, that he 105 takers the ſeveral tenancy, ought ta vouch or plead 3 

in lar; and yet, if the demandant anſwer to the voucher or bar, au bp 


es rot maintain his writ, his writ ſhall abate. Br. Several 
"Tenancy, pl. 4. cites 41 E. 3. 20. And another ſuch like caſe 
the ſame year, fo. 21, where upon ſeveral vouchers upon ſeveral ü 
tenancy the demandant maintained his writ, Ibid. | 
5. Scire facias againſt two; the one came, and the other made de» 
fault upon garniſhment; and he who came ſaid, that he held part 
in ſeveralty, abſque hoc, that the other any thing had, and that the 
other held the rett in ſeveralty, abſque hoc that he any thing thercof 
had, judgment of the writ; and there it was awarded, that the ane 
«nit plead ſeveral tenancy to the torit in atjentia alterius, but where 
he appears and plcads with him; quod nota ; therefore it ſeems, 
el at ie ought to have pleaded the feycral tenancy, and pleaded over 
| 11 
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in bar, and upon this the plaintiff ſhall be compelled to maintain the 
writ, which ſee elſewhere. Br. Several "Tenancy, pl. 5. cites 42 E. 


6. Scire facias againſi three; the one pleaded ſole tenancy of parce!, 


A #bjque hoc that the others any thing had, and pleaded a releaſe of the an- 
3 ce/ter of the ſcle plaintiff with warranty in bar, and the other twa tac 
bn the intire tenancy, and that the third had nothing, and pleaded ether 


2 op i 
var; and fo note, that he who pleads fole tenancy, or ſeveral tenan- 


c, hall plead in bar, and ſhall not conclude to the writ; and yet [ 520 ] 
» XZ iſe elſewhere, that upon this, the plaintiff thall maintain his writ, Y 


Hr. Several Tenancy, pl. 7. cites 44 E. 3. 33. 
3 7. If in præcipt qual reddat againſt two, the one makes default, or 
5 ppears and ſays nothins, and the other takes upon him the intire te- 


x 2cy, and pleads in bar% the demandant may anſwer to the bar with- 

4 maintaining the writ; but if he confeſſes that the one has no- 

Z the writ ſhall abate. | Br. Several Tenancy, pl. 17. citcs 8 

"4 Per June. | 

founterancy to ere ſhal! not abate the writ for all, but 3 > B. 
only for this parcel? per ſenny, quod non negatur; which ap- fointesan- 
pears to be law very often. Br. Jointenancy, pl. 60. cites 4 E. ©: Þ!. 59. 


1 Cites 14 
15 0 * 33: T : . 7 . . | . L All, . 

= 9. Note, per Fitzh. That in præcipe quod redilat againſt four, 

34 viz. three conſeſſed the action, and the fourth faid, that he held jointly : 


with two of the three, alſque hoc, that the third any thing had; in this 
cafe, though the demancant prayed judgment againſt the three, he 
Mall not have it; for ſeveral tenancy goes in abatement of all the writ z 
quod nota, & nullus negavit. And there the procets thall be made 
againſt the jury upon the iſſue, and if it be found for the de- 
mandant, he ſhall recover the entierty, and if againſt him, all 
= the writ ſhall abate; quod nota, that Ly ſeveral tenancy all the 
writ ſhall abate. Br. ſeveral Tenancy, pl. 1. cites 27. H. 8. 30. 
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3. Aſiſe of rent « : 
pleaded jointenancy cf parcel with E. and if, &c. no tort; and H. 4. 
tenant to purcel pleaded to the affiſe 3 and C. ſuid, thai he was tenant 
of the other parcel, and that E. was tenant of the reſt, and was nut 


* 


2 2 = - 8 — KD NEFF. 2 By 5 7 . r WR FE 4 
named in the wrt, ju Iement of the writ and the Pair; jlds TGT 


# 2 5 * — ＋ ; : 
; B. held the wht: land of. bam by the rent in plat, f, and that the others 7 
7 PET $57 49+ y 4 bes Be EE p Jy 1 : ben i A 2. \ 7 W” 8 55 
; are not named but as di. ferfirs 5, ald Ie 651 Was taken, and ſidd i/ 7 


1 — 
. y* 


i A. who pleaded jointenancy held of B. and B. oder of the plaiutiſi, 


N A. B. and Comms 159K 19 tenduq, 047: (4 


wt 


2 — 


| and the plaintiff diſiruiuc fir the rent of B. and A. made reſcous, and 
| that C. was juintenant with A. and yet the plaintiff recovered by judg- 
ment, becauſe it is of rent ſervice ; for in e , rent-ſervice, j9iti- 
tenancy of the rent is a go:d plea by the pernour of the rent, but not of 
the land; for if there is pernour of the rent, who is tenant of it in 
law, named in the aifife, and diſſciior, this ſuffices, and now the 
meſne was pernour, and one of the ter-tenants was dificifor, aud 
therefore well; but in athſe of rent-charge er rent ſech, there jci:- 
tenancy of the land is a good plæa ahvay:s, for there all the trrtennnt; 

Hall be named, but in aſſiſe of rent-ſeruice pernour & dilſeiſcr ſuffices. 
Br. Jointenancy, pl. 62. cites 31 Af. 31. 

[; | 4. In aſſiſe of rent the tenant pleaded jointenancy by deed wich 
| his feme of the land whereof, &c. and the plaintiff pleaded eſbap pes 
| that to this he ſhall not be admitted; becauſe rhe ance/lor of the t lain- 

tiff, whoſe heir, &c. leaſed the land to the tenant by deed indented for 

8 term of life, judgment ſi contra factum, &c. and well, and was nit 

1 compelled to take the anſwer given by the ſlatute, that ſele tenant the 

ay of purchaſivg the writ ; and this by the common law as it m_ > 
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ky which the tenant confeſſed! and avoided the concluſion, becauſe 
his lefier had but for term of lite of tic l-ate of W. N. which W. 


N. enwred by this ſecond leaſe made to! 


o his diftnheritance, and after 


infeofed the tenant and his ferne a _ before the day of the writ, 
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7. Action upon the caſe fer mit. makins of” the wall, which he 
ought to repair by en of his land in E. by which the 8880 fl 
pla nf wy 's zs fur rounded in Middl 
the plaintiff in the land furroutn: 
in the land ed to the reparation, is a ood plea, quod non ne- 
gatur. Br. Joinicrancy, pl. 12. cn 7 H. 

8. In writ of ener againſt guuciirdie it is A good plea to plead 


PIX: er IKrenes JOINtTnancy in 


ed, or joiutenancy in the eff dart 


jaintenancy in the land, as it is of! Ir whe ement; per Belk. quod 
nota. Br. * 01 intenance Yy pl. 48 Cites 42 E. 8 27. 
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Hue has title to the molety, and if he has no HUT but the deman- 


dant 191 heir to him there che demandant fh::1] have ſeveral writs of 
entry, the ons of the one moicty, and the other of the other; Dr al 
nota. Br. [ iff 10! „nA cy had { hep hcaded, it [1 ad been 110 | lea ii 
out aUerrins the 22 of the other 3 ; for there may be ſurvivor, 110 hen 
ſurvivor is in by the firſt feoffor. Brooke fays, he wonders that 
the writ had not been awarded good tor the one moiety. Br. Brief 
pl. 200. cites WE. 4 25, 


b Sr 11. In 


* 

7 

in 250 

7 n 

* — 4 

7 8 72 
1 0 - 
# 
F y !/? 
41 „ 5 
* . # . 
4 a 164 7 

/ {IT 's 
CS * 

1 
Cr nr 21 

1 

22 } 

- 


FEcr%' 7 
a: 10 * 120 


>> 
P'c 80 
To; Intern. 


4 


injti 
19 (| Im. 
Scace. 


cy, pl. 5 3. cites 7 E. 4.27. bid. pl. 67. cites S. C. 


4 
7 
© 8 
1 
. 
1 
| 
* 
0 
7 


fx 
: 
iF 
* 
3 
7 
= 
: 
EA 
b 3g 
: 
+ * 
1 
! 
: 
+ 34 
= 
1-74 
7 
= 
KE 
* - 
i. 10 
+ 
A 
: - 
: . 
l 
« 
© 
- 
: 
= 
i 
= 
1 
* 
* 
*44 
1 
z 
= 


831 1 | | Jomtenants. 


I. In error; the Heir of him who laſt brought wret error again 
the heir of him who recxvered; the heir pleaded jointenancy with J. 
N. and by the beſt opinion, it is no plea ; for the action is not brought 
againſt him as tertenant, but as heir by privity, Br. Jointenancy, 1 
pl. 54. cites 10 E. 4. 13. * 
| 12. And the ſame in contra formam collationis; for this lies againſt 


[ 5 32 ] the abbot, tough he be not tenant, and after ſcire facias ſhall iſſue FR 


„ In, 


. 


ggainſt the tertenant in both caſes, Br. Jointenancy, pl. 54. cites MK 
80 E. 4x3. 8 1 
13. If a fine is levied to two, and one does not enter, nor ſay an 


thing, and the other enters and is impleaded, there, per Hank, he may 
plead jo:ntenancy with the other, notwithſtanding that he alone 
counts of the poſſeſſion, and that the other never entered; for the poſ- | | 3 
ſeſſion by the fine, and the entry of the one, ſllall be adjudged in lay A 
to be in both ti the other diſagrees by matter of record. And ſo W. | | q 


___. cd ia Yo ra. 


yo . 6 * V 
that diſagreement to relinquiſh a thing ſhall not be but by mate 


record; but agreement to take a thing may be by parol or 
ded. Br. Jointenancy, pl. 57. cites 8 H. 4. 13. 

14. Dare impedit againſt three, who ſaid that B. was ſeiſed of 
the manor of B. to which the aduruſon is appendant, and mfeoffed 
theſe three and F. X. who is alive not named, judgment of the writ z 
and a good plea by award, though the diſturbance be an act perſonal, 
and that the jointenancy be contrary to the nature of the qurit, Br 
Jointenancy, pl. 19. cites 19 H. 6. 33. _ 

15. In riplevin, the defendant juſtified as bailiff to W. N. be- 


cauſe the plaintiff held of his maſter by ſervice to be beadle, &c. and 1 
that the cuſtom is, that the tenants chooſe a beadle of themſelves, | 
and if he depart, or ſhall not be ſufficient, that the tenants ſhall an- 
ſwer for him, and they ſhall be charged, and at ſuch a court they 3 
choſe the plaintiff, who refuſed, and therefore he diſtrained, and a5 
juſtified as bailiff, and the plaintiff: pleaded jointenancy in the 8 
| lame land with J. N. Judgment of the conuſance made upon him YH 


alone, and a good plea, Br. Jointenancy, pl. 14. cites 14 H. 4. 2. 
16. A bromght replevin againjt B. which B. avowed upon M. a 
ftranger to the auowry; there A. may plead jointenancy the day of the 
writ purchaſed with MH. and that he is yet jaintly ſeiſed with him; for | 
though A. be a ſtranger to the avowry, he is party to the writ. Br. & | 
Jointenancy, pl. 55. cites 19 E. 4. . | | - © 
17. Scire facias against A. and B. as ſeveral tenants, the one ſais | 
that C. was ſeiſed, &c. and had two daughters, whereof one is named 
in the writ, and the other married M. and died, and N. is tenant by the | 
curteſy after the death of his wife, and leaſed his eſtate tz A. and the 1 
aid B. is the other daughter, ſo they are tenants in common, and not ſe- x 

veral tenants; judgment of the writ brought as againſt ſeveral te- 

nants; and per Wilby and Cur. the writ ſhall abate. Br. Brief, 

pl. 202. cites 24 E. 3. 29. | 

18. Scire facias upon office, which found that IV. died ſeiſed; J. 

8. came and plcaded jointenancy by feoffment of W. to him and his 
| | . feme, 


Jointenants, 


feme, and ſon, & non allocatur; becauſe the defondant, by the office, 
It ſuppoſed abator; by which he pleaded the ſaid feoffment in bar. 
ht be Br. Jointenancy, pl. 46. cites 29 Aſſ. 30. ; | 1 
"= 19. Jointenancy of the franktenement is a good plea mn ſcire 
= acias upon 4 recognizance, and yet nothing ſhall be recover ed but 
— Cchattel by execution; per Belk. Br. Jointenancy, pl. 10. cites 49 
ſic WR F. 3.27. 1 
6 20. In treſpaſs of chaſing in his warren he ſhall not plead that the 
= plaintiff has nothing in the land, in which he has the warren, but 
jointly with F. N. who is alive not named in the writ, judgment 


2 5 | t! ; 
"aſe of the writ ; for he may have a joint eſtate in the land, and yet 
alone be ſole tenant of the warren z quod nota ibidem; for a man may 
poſ- have a warren in his own land. Br. Jointenancy, pl. 5. cites 


6 H. 6. 55. 0 ; 
pr. In- writ of ward againſt J. the defendant ſaid, that he held 


by deed, which he ſhewed, &. and a good plea, Br. Join- 
l. 49. cites 37 All, 2. 


d of 

ed 

rit ü | | 1 

_ 2 = (B. b. 2) Pleading Jointenancy % Fine. Good 

*# or Not. 

and M 

ves, | + | | 

an- 1. JN ie, the renant pleaded jaintenancy with his fon by fine f | 

hey 2 render levied by M. S. to them; the plaintiff ſaid, that the 

and # tenant himſelf was ſeiſed at the time of the fine levied, before, and after, 
the Ke, and this «late has always continued, abſque hoc, that he who rendered 
um 1 ever had any thing; and notwithitanding that this is a fine executory, 
2. E | and not a fine executed, yet this veſts the franktenement in the 
U. a = | other as to a ſtranger, as well as between them who were parties to 
the 5 the fine, ſo that the jointenancy is not avoided, and therefore the 
for = writ was abated by award; it ſeems that the Pp of one is the 
Br - = P?ſefſien of bath. Br. Jointenancy, pl. 61. cites 14 All. 54. 

0 11 2. If jointenancy by fine be pleaded in aſſiſe, the writ thall abate 
aid without anſwer; per Wiche, quod conceditur, & per ipſum, the 
wa plaintiff ſhall not ſay nient compriſe ; quod quære. Br, Jointenan- 
the Cy, pl. 64. cites 43 Aſſ. b. "Ip | 
the ; 3. The ſtatute of 34 E. 1. Nat. 1. extends not to jointenancy, 
ſe- by fine, but to jointenancy by deed only, to take the general averment 
te- againſt the deed, that the tenant is ſole ſeiſed, and extends not only 
ef, to aſſiſes, but to wwrits of dower, and other real writs of præcipe quod 
7 reddat, but not to writs of ward, or the like. 2 Inft. 524. 

his | 

< M SH=lr 48 (e. 
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See (A.b) 
and the 
notes there 
on S. 6. of 
the ſtatute. 
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(F. b) At what Time anten may be Plead- 
ed, and where after a former like Plea by one 


Defendant. 


1 99 SIS E againit J. and R. J. pleaded to iſſue, and N. pleaded 
Jorntenan cy With D. &c. and 1vas recet v. d tt It, ust. de 
ing that in the Jr anchife of Beverley i Jie of freſh force 4 the ja 
dis in, Je had abated the Writ by eh, W ith one N. and, N 
writ was purchajed by journeys er: - for this matter ou 
averred by FECOr d, and this which was dene in the franch 0 15 7 
of record here, by vchich the p laintiff taid, that the ſaid K. had nothing 
but jointly wit) J. named in the writ, who had pleaded to the 
aſſiſe, & non allocatur. Er. Jointenancy, pl. 31. cites 8 Aff. 8. 
2. In præcipe gue fd re, dat the tenant pleaded | minteirancy by fine 


with one N. who is: lde; judgment of the writ, and the beendet 
faid, that the ter f bad d had the view, and after Wis eigne upon 


the wie 0, . a hes tec a day by prece partium, and yet he had the 
plea and the writ abated. Br. Jointenancy, pl. 16. cices 21 E. 
3. 8. 

3. In attaint, if the te action Paſes er the tenant, wha Tas ſol: 
tenant in = hrit writ, and the other brings attaint, the fend, _ 
nei plec id jointe! :GNey 10 the attaint with a fira ner t9 te 4 7. writ 
but "if the petit Jury paſles for the demandant or pl laintifl, and the 
tenant brings «tiaint, there jointena! 'Cy of the ' part of the arfe ndant in 
the attaint is d, mood pied, and fo the writ awarded good, becauſe he 
who plcads the join tenancy for him for whom the petit jury pafſſcs, 
was ſolc tenant in the firſt action; quod nota, by award. Quære 
of that judgment. Br. Jointenancy, pl. 44. cites 26 Aff. 12. 

4. Ai in C. the tenant pleaded that the tenements arc in B. 
and not in O. and if, &c. [then he pleaded furtncr that] join- 
tenant by charter with N. Fiſh ſaid, you have plcadcd to tlie 
1 5341 aſſiſe, and have pleaded miſnomer of the vill as ſole party, and 
ſo have loſt the advantage of the jointenancy, quod Curia conceſſit. 
Br. Jointenancy, pl. 47. cites 30 All. 2. 

£20 fprecipe quod reddat, at the grand cape the tenant came and 
pleaded jointenancy with a Arranger, and 440 that be is ready to wage 
his law of non ſummons. Finch. ſaid, that he ought to ſave the de- 
fault, and cannot plead Jointenancy now, and notwithſtanding that 
he ihould wage his law, and not ſpeak of the jointenancy, yet 1 


8 * 7:70 action, he may have the view, and by conſequence he may 


„ 1 2c. plead jointenancy, for this comes upon the vic; therefore he ruled 
: | the 
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the tenant to anſwer, quod nota, Br. Jointenaney, pl. 56. cites 42 cites 14 * 
| es 


E. Ze JI. : | man may 
ad jointenancy or ſeveral tenancy upon the grande cape, Pr. Non Tenure, pl. 4. cites 


3 H. 6. 24. 


6. If tenant in formedon in remainder demands what the demand- 
ant has of the rem inder, and he beios dzed, the tenant ſhall not 
plead jointenancy after this. Br. Jointenancie, pt. ite 45; Ei 
3. 2. per Finch. | 

7. In ſcire facias the tenant pleaded jrontenancy with 7. N. by 
wich the writ abated, and he brought a new writ by journey's 
accounts, and the too pleaded | rorntenancy with the third, and the 
plea was allowed, notwithſtanding that the one pleaded jointenancy 
before with the othecg, without [peaking of the third, and becauſe 
e demandant could not deny it, the writ was abated | by award 
though the one ſhall be eltopped, the other hall not, and they 
all join in ra for the advantage of the one who was not 
WL the plea before. Br. Eftoppe 1, pl. 40. cites 45 E. 3. 17. 

8. Jointenancy may well be picaded after liy gazer; for this 
arms him tenant; per Hank, waich was agreed. Br. Nontenure, 
pl. A cites 7 H. 4. 8. 

In pra ecipe . reddat againſt J. S. the writ abated by join- Br. Eſtop- 
cena pleaded 1 with A. and a new writ was brought by Journeys 8 
accounts; he who pleaded jointenancy before, ſha n t plead j join- 5 "Wy 
tenancy again, but he and the other may plead jointenancy; for his P. cites 
companion is a ftranger to the firſt record; per Newton and Port. 1 E. 
Juſtices. Br. — * 20. Cites 22 H. G. 54: 6 2 

J. S. can- 
not, vet his companion may, and he cannot alone; the reaſon 48 ms to be, can eu z 


1 


N 7 f . 7 
at! TODO CUDTOE ro te wouched 79, ther aQaNn A not two WifDoult 6 FOI Br. Jointenancys pl. ies 


„30 E. 3. 36 A. is not Koppel by the firſt ple : of J. S. and therefore for A.'s 
advantage both J. S. and A. ſhall have the plea. „ „pl. 195. cites S. C. 


(D. b.) Pleading 
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ED, b) Pleading Jointenancy. Love.. 


ö 2 
1. 1 1. IN 770% the defendant ſaid, that the plaintiff bad nothing 0 7 
4 e. unleſs in commen with 7. X. judgment of the writ; and per ! 
\ but Brook Alartin and totam cur. he cg to fhew hav he holds in common, 7 
: 5 quod by alienation of jointenants or of coparceners ; quod nota. Br, t 
ee Terants in common, Kc. pl. 1. cites 3 . 56. \ 
i tue defendant who pleaded it in the plaintiti——Br. Tenant: in common, pl. 7. cites 22 U. 6, | 
4 Iz. that it 1S 2 good plea u thout ec ta 559 are tenants in c otherwiſe it is if joimνł] 
& pro indiviſo =as Dec of the Peart of tbe d Pen? arty and plamtif maintained that it wvas his te . 
0 b ac igue tec, that A. B. bad any thing. and fo ad Patriam.———— Br. Tenants in cam 8 
1 Pl. 1 ;. cites 18 E. 4. 26. S. P.— IId. pl. 19. cites 7 E. 4. 3. S. P. Ibid. pl. 22. 
4 32 H. 6. 14, ® And of Whole gift or feoffqꝛent. Br Tegaiits iu common, &c. pl. 17. Cites 21 
g 4. 87. ; 6 
; | 
5 2. Scire facias upon a fine againſt I, and T. and MM. ſaid that he t 
: is tenant of the whale, abſque hoc, that T. any thing had and pleaded a 
1 over in bar; and 7. ſuid that he had nothing but jointly with P. 8 
0 not named in the writ , the freginent of H. abſque hoc, that I. had 1 
4 | any thing, judgment of the writ; Newton ſaid, that . and P. 
| [ 5 ] were tenants, as the writ ſuppeſed, the day of the writ purchaſed, / 
1 535 Pritt. and the other e contra. Br. Maintenance de Brief, pl. 8. cites -M 
| 7 H. 6. 34- . 2 
3. Entry in the quibus, the tenant pleaded jointenancy with a flran- Ke 
; ger net named, &c. the plaintiff may jay that he himjel} was feiſed, till I . 
7 by the defendant diſſciſcd, wine mate , feoffiment to per/ons uninwn and 85 
x took the profits; and by the beſt opinion it is 2 good plea, not- 
withſtanding that the Hatute dens not jperk but of nontenure; for join- 5 fe 
tenancy is taken by the equity, for <qual michict, Br. Maintenance d 
de Brief, pl. 40. cites 9 H. 6. 14. | | | * 
But ue 4. In formedon, if he, who is impleaded, pleads porntenarcy with d. 
and a flranger not named of the gift of J. N. jucgment of the writ, he ce 
£5 x4 74:24; ſhall not plead with a traverſe, Br. Jointenancy, pl. 17, cites 19 H. i. in 
gomntenarcy, 6. 13. ; | | uy 25 
the whole | 3 „ 5 = ve 
x 8 a ranger end the tbr the I t bin FT avith anchor Fraonger, he ſha!l ſay atque bee that the other. 85 N 
had any thing ; note the pleading. Er. Jouitenancy, pl. 17. cucs 19 H. 6. 13. 25 Pe 
38 111 
Demandant 5. In cui in vita the tenant faid that the day of the writ purchaſed, ou 
—— he hela jointly with J. of the gift of VV. Which J. is alive and not 5 "of 
har he is Bamed, judgment ot the writ; Billing ſaid that it may be, he held 1 
tenam as Jointly the day of the writ and made alienation, and retook to ES 
te wit himſelf alone, therefore he ought to ſay that he was jointe= © 
— nant the day of the writ purchalcd, and always after; & non | = 


i” i & ; * a 
 auvgcatur, OSS, 
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allocatur, and the plea awarded good; but of nontenure he 


335 


5 ſhall that he 
5 * holds in 
aps that he was not tenant the day of the writ purchaſed nor 1 
beer after; note the difference. Br. Jointenancy, pl. 24. cites 26 with J. but 
[2 H. 6. 16. ſhall tay, 
7 + Ve | | that he 15 
| Z r-nant as the evrit ſuppoſes without that, that the et ber ary thins has, Br. Maintenance de, &c. pl. 11, 
cites 22 H. 6. 16. per Browne. ; 
f 1 6. In præcipe againſt four if two make default, and the other tus 8, P. Br. 
57 pileal jointenancy with a ſtranger abſque hoc, that the other two any 1 
per = thing have, it is ſufficient tur the demandant to ſay that all are te- hrief, pl. 
on, nnuanis as the torit ſuppoſes, without any traverſe that the ſtranger any 2. cites 
' „ a S. C. per 
; "my thing has. Br, Traverſe per, &c. pl. 28. cites 34 H. 6. 16. =} vga 


Moyle; for azubere the tenants fi have takin a traverſe, there is ns need ſor the d:mandant to tat- othes 
yaverſe j for one traverſe ſgttices to make the itfue.—— 2rd it is ſaid there that anno 18 H. 6. 
was held by Lord Richard Newton, that if in præcipe againſt two, the ane lead, jointenancy wvith 
mer, abſque hoc that the ether þ id any thing, and the oth-r pleads the lite plea, or nonteaure, or any 
Pa ty the twrit, in this caſe it is enough for the demandant to maintain his writ ut ſupra, witb- 
e tot the ftranger had any thing; for he who pleaded jointenancy had taken traverſe be- 


5 O . : . . 
L herefore it ſuffices for the demandant to anſwer to it. Note the diverſity. 


7. But where alb the tenants plead jointenancy with a ftranger, 8. P. Br. 
bo there the demandant ought to ſay that tenants as the writ ſuppoſes, new og 
i . Lu U 
EY abſque hoc that the ſtranger any thing bas; tor there the tenants do rice, pl. 2. 
9 not take traverſe as above, and the one of them ought to take tra- cites S. C. 
P. 8. Where jointenancy of the feoffment of B. is pleaded, the ferffment But where 
2 ſhall not be traverſed; for they may be jointenants by diſſeiſin, or is alledg- 
zone, 2M "Bs }, : 1 7 ed that the 
tes other means; but the demandant hall maintain that ſole tenant as the tenant held 
writ ſuppoſed, abſque hoc that they held jurnt!y, prout, &c. Br. Main- in op ace 
oY tenance de Brief, pl. 33. cites 1 E. 4. 7. and Lib. Intrat. IF. 
| mo ; . . ; ; decent 
il! ſrom C. their anceſtor, there the me/-:- conveyance is traverfable, viz. the deſcent, and not whether 
ind they held in coparcei, ary, but Brook ſays ue of theſe laſt cates. Ibid 
ot- | 9. In raviſhment of ward the defendant ſaid that J. NM was 21twhere 
— ſelſed in fee and infeoffed the deceaſed and I. S. and the deceaſed «mm argu; 
1s died, and WW. S. ſurvived and infeoffed him; and per Needham, e 
by” - =% 12 . FR x fry Liv $5.48 
„ Choke, and Moil juſtices, he need not traverſe ab{que hoc that the }. e. 
115 deceaſed died ſeiſed in the homage of the plaintiff; for writ and ie e 
he 3 count are only ſuppoſal; but bar, title, and ſuch like, are matters 2 bim, 
H. 8 in fact; and cherefore, if it be alledged in bar or title, he ought to r 
5 traverſe; contra upon writ of count; note the diverſity. Br. Tra- and well 
_ = verſe per, &c. pl. 213. cites 2 E. 4. F e tra- 
her. = | per, &c. pl. 213. cites 2 E. 4... 0 
5 Per Needham, the reaſon ſeems to be becauſe it is pleaded in abatement, contra if it was pleaded 
25 in bar. Br. Ihid. Aud in dauer it is common to convey ie the baryn, and anther who ſurvived, with. 
led) Bo Out traverſing the ſole ſeiſin; per Choke Br. Ibid. v2 mm apxory, to ſay thu be bold; this land 
not 1 and ot, an, &c. Judgment of the avowry without traverſing the ſole tenure 3 per Choke t 
50 Which Littleton paſſed over. Br. Ibid. 3 
to = | | 
te- 10. In aſſiſe or præcipe quod reddat it is a good plea for the te- Br. Travers 
_—_— nant that he holds jointly with F. S. who is alive not named in the 3 pl. 
2 : * . * . . 37. 0 de 
we. | writ, judgment of the writ, er ſeiſed in jure uxoris, not named, &c. 10 b. by : 4 


judgment of the writ, without affirming ſeiſiu in fact in them, and 
| | £5 without 


ET 
N 
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without traverſing that he is ſole tenant, or ſeiſed in jure proprio; 
for the writ is not but ſuppoſal, and he is to give him a better rig; 
but a title is matter in fact, therefore. there oucht to be alles. -1 
ſeiſin in fact, and traverſe as above. Br. Brief, pl. 372. cites 10 


. 


EIN . . Y OL * . pn . = 1 
Ard in 11. In dum fuit infra ætatem of alienation of his father within 
f ane It IS NO Pl. a fat the father and ZYs: 2 ſe je nA 1115 


entry inthe . Is 7 oy | 

+ by FS. feoffed the tenant, and the father died, Without traverſe that the f- 
It is No flea ther did nit infeaff him ſolely, Br. I raverie per, &c. pl. 187. cites 
e. | + 
4 V. 72 6 H. 7· by : | | Le 
fe Fed bim without traverſe that be did rut e iter ſolely by F. S. Br. Ibid. 


= 


12. In aſſiſe the defendant pleaved that F. A. was ſcoiſed in jt 
and died ſeijed, and the land deſcended to theglefendant, und gave ce 
leur, and the plaiatiff ſaid that before F. A. any thing had Il mt 
Tas ferfed In fee and infeoffed t He aid 1 A. and / F. H. 101 feels | 
. A. died and IF, P. ſurvived and injoiffed the pluinti 3 — 
ſeiſed till diſſeiſed by the defendant, & hoc, &c. and did not 
the diſcent; for the dying ſerjed is the cffeft and traverſable only, and 
not the diſcent; and the dying ſeiſed here is confeſſed and av3ided by 
the jointenancy ; and the defendant ſaid that? J. G. was ſeijed and in- 
feeffed the ſaid J. A. in fee who was ſeiſed and ated jeiſed, and all is N 
in bar abſque hoc, that the aforeſaid /. A. at the time of his death "2 
held jointly with the aforeſaid IV. P. & hoc, &c. and ſo ſee the jain- | 
tenure put in iſſue, and nt if IL S. ifeoffed them Jointly or not. 1 
Br. Traverſe per, &c. pl. 6. cites 27 H. 8. 22. "= 


(E. b) Pleading Jointenancy how ; Of whoſe Grft, 4 


T4 JW 1* D; the defendant pleaded jointenancy in the mancr _ 
4, with J. N. nct named, judgment of the writ; and per | 
Cur. he eught t2 ſhew of what eſtate, and fo he did, that is to ſay, 


to them and their heirs; Horton, you muſt ſhew ef whi/e gift; 
Hank. ſaid, not unleſs upon jointenancy by deed; for if two diſ-= 
ſeiſe me, and I bring aſſiſe againſt one, he may plead jointcnancy 
and yet ſhali not ſhe of whole gift. Br. Jointenancy, pl. 15. cites 
14 H. 4. 15. | | = 

2. In 4%iſe it was agreed per Paſton and tot. Cur. that he who 1 
would pic2d jointenancy ſhall ſay, that he holds jointly with one ſuch, E | 


&c. who 15 alive and not named, judgment of writ, and ſhall not jay in 
aſſiſe that he has nothing unleſs jointly, Sc. but he may ſay ſo in pro- 
cipe quad redgat; note the difference; nevertheleſs ſee Lib. Intrat. 
And ſee elſewhere that he ought to ſhew of whoſe feoffment he is jcin- 
tenant, and ſce all is one by the book of entries and no ſuch difte- 
rence as above. Br. Jointenancy, pl. 3. cites 3 H. 6. 51. 


3. In 
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He on 
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„and 
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In quare impedit it was ſaid by all the juftices, that if a man — 
will plead jointenancy 7/7 «#7 047197 real brougat againft' him, he a, . 
#:«ght to ſhew of u offment or gijt, for an is of his OWN part; of ad % 
but where the tenant ple eite * a ti)e demandant In die thing x 2 8 
or intereſt demanded, there it 1s ſuinicient without ſhewing of whoſe ht ws — 
teoffment or gift, the demandant held. Br. Jointenancy, pl. 18. dant ought 
1 0 ſhew 


Cites 19 2 6. 32. 605 whote 
. 1 3 . 7 8 see 1 r f 
gift, or Nen lie held jointly the ad vo. on, quod tota Cur, con-eflit. Ibid. 


N. 
Ty 
++ 
1 

11 


2 p 4 " : 4 nl 4 J. * — {> * > I, | 
Fault of her ha ren named with Her in the 01 2 1 quod reddat, _ Gt 
| : « N 3 3 1 B 7 ef 1 1 4 * 272 an+ 7 . 4 4 1 2 . * 
demandant faid that they were ny fern vefore me caue ture which tant e 
the tenant 


late continues, &c. without jpcrving of mwhsje gift; becauſe this is 3 
RT ” 1 ES : lefendant 
eaded by the deimanFant in the feme and not in himſelf, as he who 4 50 


4. So in præcipe quod reviat, a feme pro ed ts be reſceived for de- [ 537 ] 
in at- 


* } * . 
F164 ; jolt. 


«24 8 E: lr ei „ EEE - 
ads Joes nans * 111 o [TILT O1 10 125 e 7 +++ ie 7 0 oe 95, tenancy of 
* — - — 
© a : a - 188 nj _ _— bo L 35 * 7 21718 7 , - 3 
ſe there he has notice tacreof; contra when this is pleaded by 22: ef 
D 12 F a 1 PR 2 3 2 e Plat, tif 
— other. 21. 1 leadings, Jie I '? wa CITES I nl 40 4. . 1 - 1 


f. a o * 1 7 1 * = 
b - compelled d Mere Of whole LOOT Nein OF ili, one Le picads 21 cf bis cr part; per 


Cur. note the diverſity; Vor there he 0151 to mew of whole gift. Br. Jointenancy, pl. 21. Cites 
15 H. 7. 9. 


In quare impedit, if the terant in action lead, jointenancy o 
the gift of I, N. with aſtranger, the 7:7 is not traverſable, but the 


ſole tenancy; for if he be jolntenant of the gift of W. N. or an 
other it is ſufficient to avate the writ; quod nota, Br. Traverſe 


8 per, &. pl. 352. cites 19 H. 0. 31. 32. 


6. In cui in vita, he who plcais nontenure ought to ſay, that he 
was not tenant the ay of the writ PU Cl je, ugr ever after ; but of 
jointenancy it is ſufficient to lay that he held jointly wich J. N. not 
named, the day of the writ purchaſed of the gift of N. judgment ef 
the writ, Br. Nontenure, pl. 25. cites 37 H. 5. 16, 


* 


(F. b) Proceſs upon the Statute againſt pleading 


Jointenancy in what Caſes and tow. 


I. J N aſſiſe, it was ſaid that where jointenancy by deed is pleaded to Br. Aﬀtiife, 
db writ in afſiſe, proceſs ſpall not be made upon the fratute de Pi 8. 
conjunctim feoffatis, but where the deed is denied and not where it is © 
cnfeſſed and avoided ; but the ſtatute wills that proceſs thall be made 
here the demandant avers that the tenant was ſole tenant the day of 
the writ, Br. Jointenancy, pl. 30. cites 7 Aſſ. 20. 
| | 2. In 


837 Jointenants. 
2. In aſſiſe the tenant pleaded bar for part, and jointenancy by deed = 

with a ſtranger of the rejt, and ſhewed the deed, &c. the plaintiff ſaid 1 

that fole tenant, priſt. &c. and prayed proceſs ſecundum Aatutum. And 3 . 

fo ſee ſole tenant, &c. a good replication ; and after the plaintiff had 0 
aſſiſe of the ret and confeſſed the jointenancy, and the writ did not- 
—＋ but only for this parcel. Br. Jointenancy, pl. 37. cites 19 
3. In aſſiſe a man pleads jointenanty by deed, and proceſs is made 
| by the ſtatute, and at the day he alleges jointenancy by fine, & non 
4 allocatur ; and held that he, who pleads jrintenancy, cannot plead mi- i _ 
14 |  nefmer, of the plainiiff alſo; for this is triable by the aſſiſe only, and * ü 
[1 the other is dilatory and ſhall ſtay proceſs upon the ſtatute, Br, Join- | 
tenancy, pl. 39. cites 22 Afl, 1. | | <8 4 
iſe the tenant plended jointenancy with his ſeme by dec d. 1 | I 


FRO Ar 


W. ö 
il 
vl 


| 


4. In a 

the * that ſole tenant the day of the writ purchaſed, 
rg. (luy that be * conveyed to another pending the writ and retceh to him 
Gb; ſeme; and Thorp denied in this caſe to grant proceſz 
the ſtatute, becauſe the jointenancy now is not denied but cee 
and avoided ; which was contrary to the opinioꝶ of ſeveral, for the 
iſſue ſhall be if he was ſole tenant the day of the writ purchaſed or 
not, and then it is fully in cafe of the ſtatute, and therefore ought to 
have proceſs upon the ſtatute. Br. Jointenancy, pl. 40. cites 23 E 

Al. 13. 4 
5. In aſſiſe the tenant pleaded jointenaucy in him and J. N. not — 
named by deviſe by will in writing, and ſhewed the will; the plain- 7 
tiff ſaid that ole tenant, priſt by aſſiſe; the defendant prayed proceſs F 


17 


upon the ſtatute, and could not have it, but the aſſiſe awarded. + 
Br. Jointenancy, pl. 45. cites 27 Aſſ. 70. {2 


[ 5 38 ] 6. A man fhall nr have proceſs with teſtatum where jointenancy 
is pleaded without deed; for this is out of the caſe of the ſtatute, Br. "By 


ſointenancy, pl. 58. cites 9 H. C. 1, 


(G. b) Replication, good to the Plea of Jointenancy. 


S. to ſay 1. TN. afhiſe, if the tenant pleads jaintenaucy with M. not named, 1 

2 I Ke. it is a good replication, that the plaintiff himſelf infeoffed wo 

t teraxt at the tenant and N. within age, and entered, and was ſeiſed till di- 

will ard : ſeiſed by the defendant. Br. Jointenancy, pl. 48. cites 32 Aſl. 4. 

be re iere 

ed gun gu, Sc. Br. Jointenancy, pl. 48. cites 32 Afl. 4. 

Br. Maire 2. Præcipe quod reddat againſt two; one pleaded non tenure, and 

r the other pleaded jaintenancy with a ftranger without deed, alſgue hoc 

cries © that the other any thing had, and the demandant ſaid that they tw; 
| were tenvets as is in the writ ſuppeſed, abſqus hoc that the ſtranger 1 

| | = au 3 


"$I 
EY 


any thing 


- 
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had; Godred, you ought to have made tue replications, 
the one againſt him who pleaded nontenure that he is tenant, priſt, 
and againſt the others that they are jointenants as the writ ſuppoſes, 
abſque hoc that the ſtranger had any thing, and it was over-ruled 
by Paſton, and tnat the firſt replication was good againſt both, 


quod nota» Br. Jointenancy, pl. 58, cites 9 H. 6. . 


(H. b) Several Tenancy ; good Plea in what Caſes. 


5 7 ** O coparceneas recovered in aſſiſe, and in the attaint brought 

upon it, it appeared that partition was made between them ſo 
they are ſeveral tenants, judgment of the writ which is intire; 
hall be by ſeveral ſummons, as in mortdanceſtor, & juris 
Wim & non allocatur; for it is founded upon & aſſiſe, in which 
ſeveral tenancy is 1g plea to the writ. Br. Several Tenancy, pl. 
20. cites 30 Aſſ. 24. | 


nancy, pl. 


do in ohe | ö 
aftton! her- JF 
”g {ind ts 

de uanded in 

certain, note N 
well the di- | 
verſity, Br. f 
Several Te. 


18. cites 


24 H. $.—So ner 05:12 is no plea, per Newton. - Br. Several Tenancy, pl. 15. Cites 7 H. 6.8. 
4 


2. Dower was brought of certain land again? #19 by ſeveral 


recipes. And fo ſee that ſeveral tenancy in writ of dower ſhall 


abate the writ ; contra in 4% ie. Br. Several I enancy, pl. 39. cites 
H. 30 E. 3. 4. : i 

3. Several tenancy pleaded in ſcire fucias ſhall abate the writ as 
weill as in Præcipe quod reddat. Br. Several I enancy, pl. 29. cites 
31 E. 8. Fitzh. Scire facias 146. | 

4. Scire facias againſt baron and fee upon recovery againſt them; 
and the baron came, and the feme not. Cand. prayed execution by 
default of the feme; and the baron ſaid, that the feme had nothing, 
but he is ſole tenant of the intierty, and ready tz anſwer, and by the 
opinion of Finch. clearly, the baron may well fave the land; by 
which the demandant paſſed over and the baron pleaded in bar. Br. 
Several Tenancy, pl. 8. cites 45 E. 3. 5. | 


8 oY - 


out 01317199 in his fene, and ought to bring her in, under pain of loſing the land. Br. 
nancy, pl. 25. cites 41 E. 3. 24. 


5. Scire factas out of a fine of rent againſt ſeveral tenants; the 
one ſaid that he held a houſe parcel of the tenements, out of which the 
rent in demand, &c. is ſuppoſed to be iſſuing, by 1tfelf, alſue hoc, 
that the other any thing had, judgment of the writ ; and that another 
held four acres, parce! of the land out of which the rent in demand is 
ſuppoſed to be iſſuing, &*. by itſelf ut ſupra. Huls ſaid, that the writ 
15 ot a rent charge, judgment, &c. And per tot. Cur. he who pleads 


' ſeveral tenancy ſhall plead over in bar; quod nota, Br, Several 'Þ c- 
nancy. pl. 11. cites 5 H. 5. 4. | 


6. He who pleads ſeveral tenancy, or ſole tenancv, ab/qve le 


that the * named with him any thing hag, ſhall not conclude to 


0 the 


Prcipe 

quod reds 

dat 2329 E 

& won and 4 
feme, the 

* £41.96 

FE rad (ole 

Faun at 
ge grunt 

0 * 21422 


Se vera! Teo 


[ 539 ] 


Br. Tra- 


er. e 1er 
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ſauns, &c. the writ but hall # vcuch or plead in bar; but the demandant ſhall 


3 not anſwer to the bar, nor to the voucher; but thall maintain his 


s. P. Writ, that tenant as the writ ſuppoſes, priſt; quod nota. Br. Se- 


_ -eral yeral Tenancy, pl. 16. cites 19 H. 6. 14. 5 
enancy. | += 
pl. 4- cites 41 E. 3. 10.—S, P. and ſhall not conclude to the writs. Ibid. pl. 19. cites 28 AS. 23; 8 
8. P. Ibid. p< 4. Cites 30 E. 4. 5. but it thould be (10) E. 4. S. accoruingly. 3 

11 

N = 2s 
5 


; 1 
1 | T. P R CIP Al reddat againſt four che ane diſclaim d, the 
T3 | ſecond tec the entire te Pancy 4 bſque hoc that the olbers M 
44 | thing had and vouched, and the third tyok the entire tenaiicy, liked 0 | 
| abſque hc as avove, and pleaded ne dena Pas; for it was in tory N 
and the e /- urth ma: 45 det by which petit cape Was awarde 
bim, and the pr eje: nice of the others recorded, and nothing was enter ad 


(YT : 
& 4 


N 


of the iſue; N for it might be, that he who made default is tenant 5 
8 of the whole, and ſhall fave his default and plead for the whole 9. 
, | afterwards, and therefore idem dies was given to the others, and 2 
„nen the other who made default has loſt his anſwer, the iſſue of RR © 
the others ſhall be entered; for if it ſhall be that the demandant . 
1 recover ſeiſin of the other part now, then it may be tried after, WF . 
, Whether any of them who have pleaded is tenant of the whole: 7 - 
4 ; Br. Several Tenancy, pl. 9. cites 46 E. 3. 15. 05 
Pr. Ley 2. In præcipe againſt two, tae one at the grand cape took the 723 
| 1-4, ag entire t-nancy, abſque | hoc, that the other who made default, any | s - 
5. C. thing had and tendered his law, the demandant maintained his |R + 
: writ that tenants as the writ _ priſt, quod nota. Br. Se- vv 
; veral Tenancy, pl. 10. cites 47 E. 3. 14. = 
2. The demandant in dower, counted of 359 acres of gaveliind ro 
land; the plaintiff as t9 50 acres pleaded jointenancy with J. S. but „ 
did not ſhew of whoſe gift, &c. demandant replied and iſſue upon fo 
the tenure, and as to the Jointenancy, ſhe averred ſole tenancy in the fo 
tenant at the time of the writ purchajed without tra ver/ing the join- ©: 
tenancy allrged. The tenant demurred, Vaughan Ch. J. delivered 
the opinion of all the judges, that the plea of ſole-tenancy without of 
traverſe is not good for it might be, that the tenant was both ye 
ſolely and jointly ſeiled the ſame da ay. But where the replication tu 
is an afftrmative, fo contrary to the plea that both cannot be true, in 
there no traverſe is neceſſary. 2 Jo. 6. in C. B. Cobham (Lady) v. 
v. Tomlinſon, | 
ſh 
[See more as to Jointenants in general, under Summons and 4 


| Severance, Preſentation, Damages, Þ'':gment, and other pro- 
ö per Titles, ] 
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Jointreſs and Jointure. 
(A) Jointure. What is. 


- 


well te a ſole eftate as to a joint eſtate with her huſband) 
xs a competent livelihood of freehold for the wije of lands or tenements, 
&c. to take effect preſently in Paſſeſſion, or profit after deceaſe of the 
huſbend for the life of the wife at the leaf, f ſhe herſelf be not the 
cauſe if determination or forteiture of it. Co. Litt. 36. b. - 
2. A conveyance mgde by the baron to himſelf and his feme, 
their heirs in fee funple is a benevolence and not a jointure, 
Jower, pl. 69. cites 6 E. 6. per the juitices. Quod nota. 
g a deviſe of land by baron to the feme, by will is a benevo- 
Nu not a jointure. Br. Dower, pl. 69. cites 6 E. 6. 
4. Jointures are infead of derber ad gſtium eccleſiæ & ex aſſenſu 
patris. : 


; A Jointure (which in common underſtanding extendeth as 


And in thoſe caſes of endowment if the feme entered after 
the death of her baron ſhe was concluded from claiming other 
dower. Vid. Litt. 1 41. and 4 Rep. 1. b. (d) &c. in Vernon's 
caſe. 7 | 

5. An aſſurance was made to a woman, to the intent it fhould 
be for a junture, but it was not {5 expreſſed in the deed; per Curs 
It may be. averred that it was for a jointure, and ſuch averment 
is not traverſable. 
of the Queen v. Lady Beaumont. 

6. Feoffment to the uſe of a ſtranger, remainder to his wife for 
a jointure, Tho' the ſtranger die before the huſband, yet this 
will not make a Jointure, 4 Rep. 2. b. Mich. 14 & 15 Eliz. in 
Vernon's caſe.—lIlob. 151. N 3 

7. A. bargains and ſells land to J. S. and J. N. by deed in- 


rolled, and they ſuffer B. to recover againſt thein by a comma re- 


covery, to the uſe of A. and his wif”, who was tne daughter of B. 


for her jointure. Reſolved that this was aſſurance by A. himſelf 
for the advancement of his wife. Mo. 718. 29 Eliz. Bridges's 
caſe. | 

8. E£/iate tail is limited by the huſband to himſelf, and for default 
of 1ſue then to the wife for her life. Aſterwards he dies without iſſue, 
yet this no jointure. For ſince it could not be ſaid to be a join- 
ture at the beginning whatſocver happens afterwards ſhall not 
make it to be a jointure. Cro. J. 489. Trin. 16 Jac. B. R. Wood 
v. Shirley. | | | | 

9. The word jointure in an agreement implies, that the huſband 
ſhall have aneſtate for life, as well as the wife. Hill. 20 & 21 Car, 
2. Chan, Caſes 125. More v. Grice; 


Vor. XIV. U y (B) Jointreſs 


Ow. 33. Trin. 7 Eliz. Anon. cites the caſe. 


See Uſes. 


8 4 Rep. 
2. b. 3. as 
creed. 


Vid. the 
notes Ac 
() cr this 
caſe. 


Vid. (1) 
Villers v. 
Beaumont, 
—\nd(A) 
pl. 7. Law- 
rence v. 
Lawrence. 


540t Fointreſs and Jointure, 


See rote. (B) Jointreſs Reftrained or Favoured. In what 


reſt, (D). 
pl. * Caſes. 
,. A Jointreſs in 6 may ” nake [- — fer three lives, a 
ſtanding the 11 ll. 

pe le v. Stapleton. 
Be Jenkins 2. Leaſe for 21 years upon a fine fur conuſance de droit come ceo by 
1 tenant in tail jointrels without any rent reſerved binds tas heir in 
fac) leaſe tail. For ſuch leaſe is not an icn.tion; for the word alienation, 
will 222% in conditional eſtates among ſubjects, extends not to a l aſę for 


, 21 ears, * or a life. Becaule ſuch term is ordinary and reatonable , 


bh FA the 


2 Fi As ſome think. Jenk. 275. pl. 97. cites 1 ro. 689. 
, (tho it de made by fine) by the meaning of the t:tute of 11 H. 5. 20. Jenk. 


*[ J 
341 
3. A. feſſeſſed of a term for years, purchaſes in for, MW 
makes a jointure on his wife and — "he wife for a ſum of 
money releaſes to A. 8 exccutors ail be 12h! 22 the perſonal gſtute 
of A. and afterwards the inheritance 15 evitted, * - which time ſhe 


continued in polietion of the "9H Deci = that the wife's right 


to the term is not barred by the releat: y f tat 0 12 hold br 10 
many years as ſhe lives; and if the leafe be renewed, ſhe to pay 

roportionably to her eitate for life, and afterwarts to go to the 
Executors of A. Paſch. 16 Car. 2. 1 Chan. Caſes, 75 Bawt uur. Ibſon. 


S> where 4. N. during a former marriage with MH. dia "4b deeds and fines 


the huſ- 
band in con- Jett/e the manor: of D. and S. to the ul of 22 2 ie hs remainder 


fideration of 12 his , Ee. fo 24 752 tail. Af terwards Al. - OH bite: t Jb. 
marriige And A. en a irc -aty of marriage with J. agreed with N, R. the 
agreed to 3 "LP 
ſert! e father of Te 4 in (5) ſe: eration 7 of 1000 J. to be fa A by IF. X. tg jettie 
— copy id 300 /. 4 year jainture 71 her, of MW hich F Was 015 be 2 rt. A bil! 
Lint in tee was brought by J. for her jointare, and to ſet aſide the mn 


upon her 
. as traudulent. At the firſt l. earing there was no proof of paymen 


and after of the 1000 J. by WW. R. but it was proved, that WW. R. ned 
me mar- . and ſupplied him with money for other uſes. It was inliſted 


508 
+ = for J. that * marriage was a 7064 conſideration ta make the entre: 


Them &yway @ purchaſer, and that it was her father who was to pay the 1000 /, 
of 1wrtzize and not ſhe, and that ſo ſhe was clearly a purchaſor; and that 


2 and af. giving ſecurity for purchaſe money is payment, and Ld. Chancellor 
terwards inclined to this opinion, that ſhe was a purchaſor. And afterwards 


1 a releaſe appearing to have been given by A. and the cauſe coming 
* he 

pra e again before Ld. Chancellor and Baron I urner, the court de- 
his wife for Clared the marriage a good conſideration to make the feme a pur- 


lie, re- chaſor; and upon the releaſe beſides, it is clear that ſhe was lo; 
Mmancer 2 and that all voluntary conveyances are prima facie to be looked 


his daughter 
in fe-, and upon as fraudulent againſt purchaſors, unleſs the contrary appcar; 


died, and and decreed the tte by A. to be ſet aſide as fraudulent. 
the mort- . WW 

— Chan. Caſes, 99. Hill. 19 & 20 Car. 2. Douglaſs v. Wade. 
bring in his ſurrender at the next court, but the wife brought in hers and was admitted; 


a bl by the ma tgag ce, the court would not impeach tlic witc's eſtate, {he dung in purſuant 0 
an 


* pon 


per Cur. Noy. 41. in the eul- of 


_— 


Ld. 
they 
peut 


Prior 
and! 


8. 
treſs 
Bec. 
Part, 
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an agreement precedent to the plaintiff's title; but as to the daughter, whoſe eſtate was pure- 
iy voluntary, it was ordered, that unleſs ſne would pay the plaintiff his money, he ſhontkd hold 

And enjoy the premiſles againſt her, Clan. Cafes, 170. Trin. 22 Car, 2. Martin and Seamore. 
— * Show, Parl. Caſes 21. Whitfield v. Faylor. 


5. Articles to ſettle a jointure, the marriage takes effect, but Hilf 27 & 
the ſettler 8 ad . sed that tt artiole ke execute 28 Car. 2 
e letticment not made; accrecd that tne artieles be executed. Can. Cafes 
But the lands being erigaged to one that had zotice of the articles 271. cites 
it was decreed, that the widow ſhould redzem and hold for her life, ts cate of 
- | 1 pe | DEereusg v. 
and that her exccutors ſhould detain the land *cill the money was 8. 
OS 12 os tile. 
raiſed, that the had been out upon the redemption. Mich. 30 Car. 
2. 2 Vent. 343. Haymer v. Haymer. 
A marriage agreement reduced into writing, but not ſealed, A. upon a 
was extremely rigid, fo as the baron and his feme would thereby wa a 
; me 2 * , 3 AUITTIREG 
have more than the Wie's iather (WhO was indebted) and mother, with M. the 
two Other daughters unpreterred would have left among them daughter of 
The marriage took eſtect, but in the mean time the young 2:94 50, 
I h 4 S took ef 7 S fſettic o 
ad made addreiſes to another. And this matter coming ear, aud 
court, the Ld. Chancellor did not decree the agreement, to have 
but if the plaintiffs could recover at law, he would leave them to 8 * 
. . 117115 — 3 
that remedy ; it waseferred to the parties to agree among them- infiſting, 
ſelves, elle to attend again. 2 Chan. Caſes 17. Hill. 31 & 32 Car. that if A, 
Y } lia 
= Anon, Mould G1 
: | WICIO Aut 
ue, M. ſhowd have the inheritance of the jvinture, the ſame was refuſed. But afterwards 


A.“ renewed the treaty lamſelf, aud accepted of arial, payment of oc l. and ſettled a jrinture 
* 800 fe 4 v ard kKew:ite ald: anther ded in nature 4 Wt FT 84 of all bs eſtate, az wv 1 ths 
rever ion of her jointure as the reſt, for ſecuring rhe payment of scod l. i Fer, in caje A. died without 

.A. lied within a fi after martioge vu, ut i. M. by bill prayed 2 tor=clofure of 


the redemption on failure of payment. And the defendants, though they ehih ted their bill for 
relief againſt this 2s a fraud, yet were decreed at the rollo, to pay that $5oco!l. by a certain day 
without intereſt, but with coſts, and if not the eſtate to be fold to raiſe it with interett from 
that day. And this upon 2a re-tearing was confirmed by the Ld. Keeper Somers, but gave a 
twelve month's further t me for payment. Upon this an appeal was to the Houſe of Lords, 
where for the appellant was urged the ficklinefs and weahrejs of A, and the wroajonableneſs of the 
c cemnt, that A. on his death.bed declared, he made no ſuch agreement, and Mi. being prefent 
did not contradict it. To which it was among other things anſwered, that all hargains are not 
to be ſet aſide, becauſe not ſuch as the wiſeſt people would make, but there muſt. be fraud to 
make their acts void; that the marriage was of itſelf a good. conſideration for a jointure; and 
teaſonable or unreaſonable is not always the queſtion in equity, if each party was ucguurited with 
te whole, and meant what they did; much leis is it ſufficient to Tay, that it was wireuſonable as it 
appened : event; for if it the time it was a tolerable bargain ; nay, if at the time the bargain 
was the meaning of tie parties, and each knew what was done, and there was 0 dereir uhon either, 
i ſame muſt ſtand; and accordingly the decree was afirmed. Show. Parl. Cafes, 20. Whit» 


field v. Paylor. * 542 ] 


7. A. on his marriage agzrces to ſettle lands for the benefit of & in ny 
his wife and their iſſue, and after aliens part of thoſe lands; per , where. 
1d. Chancellor, the wife and children are equally purchaſors, and % f clain 


they muſt bear the % in proportion. Hill. 1686. Vern. 440. Car- *» the ſame 


* 7 5 a . ttlemont, if 
penter v. Carpenter, And Waſtborne v. Downs. Meera ci 
prior incumbrance, the joirtrefs ſhall contribute and bear her proportion, and not hold over 
and lay the whole burthen upon the heir. Ibid, . 


8. Chancery will /et aſide a term for years in favour of a join- 
treſs againſt a purchafor, tho* it will not in favour of a dowreſs. 
ecaule a jointreſs has a fixed intereſt by the agreement of the 
party, but a dowreſs has an intereſt by law under particular cir- 
UwSs: | cumſtances. 


7 
— » 


542 . Jointrels and Jointure. 


cumſtances. Per Ld. Somers. Nlich. 1695. Ch. Prec. 65. in b 
caſe of Lady Radnor v. Rotheram. ö 3 
9. An inan, was gin ted againſt a J intreſs, (tho) by the ; 
ſertlement the was] tenant in tail after pe Dinbility. SC. to „tay waſt; H 
and the court held, that. lhe bein 2 4 Joint fs within the . 75 ; = 
ouglit to be 1 from wlening g, and 10 gr anted injunction to ; * 


ſtay wilful i. Abr. Equ. Caſcs, 221. * 2. Hill. Be c1. Cook - if 
v. Wintord. : | 
10. A defeftive jointure was decreed to be mad: 90 z54 againſt 
thoſe that claimed under a marriage ſettlement, and within the con- 
ſideration of the marriage tettlement. Arg. Paſch. 8 Geo. 10 
Mod. 459. cites it as decreed, ber Ed. Somers, in caſe ot Barx- 
ham v. Barxham. ; 
A bill was brought by remainder- men to be relieved agai mY A 
why chan- A thy maar by ena 77 jor uſe Sven tf 911 his death-he ing 4 Dae 
cery dies ftderation of, and previous t his marriage by virtu- of a te | 
not relieve -. WW 
b ſerved to him, but #1 C. Parker aſſiſted by Prat Ch. J. and th BALE 
marraze of he Rot Is denied relief. Cited by the Maſter of the Rolls WY 
ng Rep. (P19: Trin. 1731. as the caſe of WIcHerly v. \Wicherly. 


The reaſon 


” * 2 * . * - - # - . 

Tents, oi Rures, or o. Ae 5 tho die mie be vr; unequal, Tt 7190914 of tDe wife 3-415 pe. 
d « Fav : — * 26 y g 'Ts wa ? » L > 2 

C2u3e it cammnote r the'1 ww : {tatu QUO OF UNNIALLY the parties. 2 Wms's Rep. (01 8.) Trin. 


1731. by rh Maſter of the © lots in caſe of North v. Anſell. 


(C) Diſputes between h and the Heis. 


* 727 VFUNCTIOYN againit a jointreſs to ſtay waf, as to build- 
ings and lands. Hill. 27 Car. 2. Fin. R. 189. Baflet v 


8 : 
The / heir is not intitled to ſee any a deeds in the hands of the 

[ 543 J; jointre efs, until her jrinture be confirmed, the” 5 jointure was made 8 
ws Pp Hi after marriage. Nlich. 1687. Vern. 47 79. lowers v. | & "> — E I. f 

all de-ds, But ſhe 2 on a leaſe for years as adm nftratrix, which the MW 
lasen and had owned by letter was Cn d to attend the inheritance lhe 3 39 
Ml >, was made to quit all pretenſions to it. Ibid. 1 : 
tue inheritance, hou) 4 = delivered up on confirming a ivinture, it was oppoſed as to the len ſes; 1 ag 
becauſe w:itb-2:; then /Þe ern » ocoper the rently and „ the leaf m. P LINE Exp red, there may be a r | *. Bol 
of vent and covenants But the court ordered all deed. and writings and expired leaſes to be . mo 
delivered up, unleſs particular reaſons be ſhewn to the contrary "a the next {ci'i. Seel. Ch. the 
Caſes, in Ld. King's time. 4. Mich. 11 Geo. 1. Limax . | I | 2 
9 in ( 
(D) Diſputes between her and Creditors er Pur- MK ,.; 
chaſors. X $ wit 
| 7 (ed. 
I. At made a leafe for 80 years, without confederation, to B. the 
afterwards A. conveyed the land to his wife for a jointure | Join 
after marriage. Reſolved, becauſe this laſt conveyance was volun- 5 liab 
tary and without conſideration, that the wife could nt avoid it by 5 ſho! 
averring that it was fraudulent, Cited by Beaumont J. as reſolved ove 


by land 


the 


* 
NA ac 


_ — — 


ſhe 


ſhe 


O B. 
1ture 
un- 
t by 
zlved 


by 


Mod. 487, Mills v. Eden. 
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by two ch. juſtices and three other juſtices, Cro. E 445. Mich, 
37 & 38 Hz. C. B. in caſe of Upton v Baſlet. 
2. A jointure in money not to be touched for the debts of her The 4, 


543 


pufoand. Toth. 181. cites Mich, 9 Car. Aſh v Lady Forreſt, thereof, in 


equity, all 


2 29 the payment of deovtrs Toth. 1381. cites 8 Car. Knivet v. Baxter—and Pawlet v. Lady 


Ma Jurgh. 
CY - 8 * 5 3 * 
3. A judgment prior to a jointure ſhan't protect an incum- 
brance fubicquent (as a leaſe tho' made for a valuable conſideration) 
2 1 . „ — . 0 * 1 
and fo turn the debt on the jointreſs. Hill. 26 & 27 Car. 2. Chan. 
Caſes 247. Jacob v. Thatcher. a 
1” . ef 25 7 | ! ' 
4. 41irriave [oiil-ment fairly made and performed, and portion A fraudu- 
paid, is not to be h eα,]büd in favour of creditors, Paſch. 30 Car. lent fertle- 
1 > o 3 a * ; RN 7 „27 1 ** 1 
Fin. R. 358. Foot 3 Clerk and Venner. | moans Sov am 
ui d by Hueber 
hie confec-rate ile af gt on the truſtee's daughter in marriage was ſ-t aſide. Mich. 
Fin. R. 40), Smeiton v. Povey and Vanleemputt. 


Nintreſs parts with her j5inture in conſideration of the barom's 


HE © 


„Ding a bend '9 a truſtee to ſettle other lands of equal value; the 
& 2 — 5 


baron dies inteftategand no ſettlement made; the wife takes ad- 
miniſtrati n, and conteſts judgment to the truitee. Decreed the 
bond and judgment to the truſtee good fo far as to fecure the like 
value, (viz. 4 . per ann.) for the wite's life. But the bond being 
worded to that the baron was to have been tenint in tail, and fo 
mizht have barred ſuch ſettlement, if made, as to the children, 
therefore another bond-crediter ſhall come in before the children, 
tho” not till after the wife. Paſch. i691. 2 Vern. 220, Cottle 
v. Fripp. 


(E) Refuſal, In what Caſes it may be. 


„ HE wife may refuſe a jointure made after marriage, and 
| demand her dower at common law. Goldib, 84. Paſch. 
30 Eliz. in cale of Colthirſt v. Delves. | 

2. If the baron makes a jointure during coverture, and after de- 


vijeth other lands in lieu of jointure, ſhe muy refuſe the jointure, and 


hold to the deviſe, and this was held good by the ſtatute (tho? it was 
moved to the contrary, becauſe the ſtatute is, that ſhe may refuſe [ 544 ] 


the jointure, and hold to her dower) hut they held, that if the once 


ores to the jcinture, the cannot waive it aſterwards. Goldſb. 84. 
in cale of Colthirit v. Delves. 

3. A jointure was made after marriage by the huſband, who was 
not in poſſeſſion z but the father, wheſe lands they then were, joines 
with him, but it was nt to take effect. immediately after the puſbant's 
death, as the ſtatute requires. The huſband died indebted, living 
the father, but charged all his lands, ſo that if the wife waived her 
jointure, the eſtate would deſcend to the heir at law, and ſo noc 
liable xo debts. And therefore Parker . decreed that ſhe 
ſhould take this eſtate for life under this ſettlement, and aſſigu it 
over in truſt for the creditors, who thould convey to her a third of the 
land of her huſband free from incumbrances. Paſch. 8 Geo. 1. 10 


Uuz3 (F) Refuſal, 


An — — * 
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(F) Refuſal. Vat is a Refuſal. = : as 
1. BY reſult en paſs, ſhe may waive her jointure, and hold her 1 2 


to her dower, and this is a ſnficient election. Goldſb. 84. 

Paſch. 30 Eliz. in c :te of Colthirſt v Delves. | EO 
2. If ſne once refuſe her jointure in Her cron houſe among her ſer- 
vants, and not Ie the heir, it is a good refuſal; Goldſb. 84. in caſe 
of Colthirſt v. Delves, | 
3. Bringing writ f deter without more, is a good refuſal; per I 1. 
Periam J. and he ſaid he had ſo ſeen it in experience. Goldſb. 85, þ 
in caſe of Colthirit v. Delves. | 
4. A jointurc is made after coverture. The baron dies. | 
wife dtes net enter. A præcipe is brought againſt her. She dijcla iN Wil 
or pleads non-tenure. This is a refuſal of her jointure, WW 

Reading on Jointures 96. Lect. q. pl. 1. | 

5. Land is given to baron and feme far their lives for a font 
The baron dics, She b: ngs writ of anuer, nd appears in perſon 


or by attorney author:jeed, this is a refuſal. But atherwi/e, if ſhe ap- 'S 
pears not in perſon, nor by attorney; and if ſhe ſue the writ, and 
the tenant is not ſummoned, it is no refuſal 3 otherwiſe if the tenants ef 
were ſummoned. Brog. Reading on Jointures, 96. Lect. . pl. 2. a 
6. So if the heir demands of the wife, if ſhe will bave her joins 29 
ture, and ſbe ſays no, that ſhe will not have it; or if he ſay jo to a 1 bg 
firanger, this is not a peremptory retuſal ; but , ſhe fays fo p57 or 
the land, wherecf ſhe is dowable to the heir, und prays him ta afſſien | th 
her dower. This is a refuſal peremptory to the jointure. Prog. 16: 
Reading on Jointures, 95. Lect. g. pl. 3. cl. 
7. An houſe is aſſured to huſband and wife, for a jointure. The 7 0 
huſband dies. The wife immediately on the huſland's death departs E wi 
from that h:uſe to another, this is no refuſal, Brog. Reading on „ 
Jointures, 67. Lect. 9. pl. 85. : z as 
8. Land is given to the huſband and wife, rendring rent for a 5 
Jeinture. The huſband dies. She refuſes on demand to pay the rent 
arrear ; yet this is no refuſal of the jointure. Erog. Reading on F fr: 
Jointures, 97. Lect. . pl. 5. £ by 
. a 
N liz 
[545] (G6) Agreement to the Jointure, What is. Bo. 
7 1 
I. 2 was given to huſband and wife for their lives for E 77 
a jointure. They levy a fine to a ſtranger. The hutband on 
dies; this is no agreement. Brograve Reading on Jointures, 97. q 7 
Lect. 10. pl. 1. | = - joi 
2. So to huſband and wife infants for 2 jointure. The huſband ; is t 
dies ; the wife within age takes another huſband, She takes the 1 5 
profits or makes a leaſe before entry, or grants a rent out of it. This Tn 
is an agreement. Brog. Reading on Jointures, 97. Lect. 10. pl. 2. | be 
3. Land is given to huſband and wife for a jointure. He dics. 2 = 
She before entry grants a rent out of all her land in D. Tho' be I liv 
has no «ther land there but her jointure, yet this 15 no agreement. ; * 


But 
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But if ſhe grant a rent ot of her jrinture ee this is an 
agreement. Brog. Read ing on ointures, 97+ S. pl. 3. 
4. $9, where after the hulb nd 5 deatn, ſhe before entry ſurrendered 


to the heir of the h:/jpand, this is an agreement. Se, attornment is 
an agreement, Brog. Reading on Jointures, 97. Lect. 10. pl. 4. 


(H) Bar of Diwer. In what Caſes Jointure is 


a Bar. 


HERE is a diverſity to be obſerved between a dawer ad 

eftizum eccirfit, or ex d, ſu Vati is, and 2 jointure, or an eſtate 

made to the wife in ben of her dov/-r; for one of thſe being 

ented to, was a bar uf tlie dower at the 'commun lato; but: a jein- 

tas not. For a right or titie which one hath to a frechold 

t be barred by acceptance of collateral ſatisfaction. But a 

cannot have a double dower, viz. ad oſtium eccleſiæ, &e. 

ad at tie comivon lam; tor the wiie of one huſband can have but 

one dower. But thg law is unce altered by tne following ſtatute. 
Co. Lit. 36. a. b. 

2. 27 l. 8. cap. 10. f. 6. There perſons have purchaſed, or have The rea- 
eftate made of lands and heveditaments unte them and to their wives, fon of adde 
and ta the hetrs of the huſband, or to the huſband and i the wife, ad i ori 
to the heirs of ther two bodies begotten or to the heirs of one of their conceraing 
bodies begotten, or to the huſband and to the wife for term of their lives, Jointures to 
or for term f 4 je of the wife, | or to any other pern or perſons, &C. to ee eee 
ot; uſe of the ſuid huſpand and wife, or to the fe of of the wife for the that before 
jointure of the wife z every woman having fut 5 Jointure ſhall net the making 
claim any dower of the reſidue of the lands that Were f er huſband's ie 
part of the land in England was conveved to ſeveral perſons to uſes, and ia as much as the teme 
was not dowable di uſes, her father and triends upon her marriage procured the baron to take 
eſtate oi the feoffees or others ſęiſed to is ule to hm and his feme before or after marriage for 
their lives or in tal for a competent proviſion for the feme ter the death of the baron, now this 


ſtatute transferred the poikeilion to the ute by whit: the barons were leifed accordingly, and con- 


ſequently if further provifon had not been mi Ge, ie femes would have had both dower and join- 
ture; for no collateral f. Ai. faction or recom pciice can bar any right or title of inheritance of 
franktenement. 4 Rep. 1. b 2. a. Vernon's cafe This is left out in the abridgments. 

1hy' this ſtatute particularly expreſſes thoſe five torms, v2. iſt. To the ben and fme and the 
Lein; of toe den. 2Ulye To the baron and ieme and the lau of their aud bodies. zdly. To the 
baron and feme and ts the bir; of the brdics i one of rok in. Athly. To the baron and teme /or their 
lei. sthly. To the baron and ſeme fr the life of the fe. Yet theſe are only for examples, 
and not to exclude other cftates to the like effect, and agreeing with the intent 'of the makers. 
Aud tho' the {1 of te act in ports e int efratey and alſo the word (Jointure) therein 1 
impii 2s the ſame, yet it was reſolved that eſtate limited 1» the Laren for li, minder tte feme for 
4%, for her jointure is within the intent of this aft, it being of one und the ſame effect, „ and the 
one as beneficial to her as the other. 4 Rep. 2. a. The ſec ond reſolution in Vernon's caſe. 

If a jointure be made to the wife, according to the purview of this ſtatute it is a bar of her 
do er, fo as the wom.n ſhall not have both j0inture and dower ; and to the making of a perfect 
Juinture within “ that ſtatute, fx big, are '5 Le ofſerved. 1ſte Her jointure by the fir imitation 
15 to take Hect for þ:1 hfe 1 720. 8 e preje bale, ifter 8 th- deceaſe of her buſband. 2 dly. r That 
it be for the term of ber ewnlifc of gi caler o//ate, zdly + It muſt be made 4% berſesf, and to 1:5 ho 1 
for br. Athly. © Ir muit be made tn ſati fi Dion of ber wh:l- duo, and not of part of her dowe 
5tt; ly. l It mutt either be exp fed or awirred to 5. in jatls faction of her dywer. And 6ch1y » . may 
be made her b. far, ' or after mur riage. Co. Lit. 36. h. 

$ If baron m Kes a oat 7% the uſe. of hinjlf for life, and after to the uſe of R for ſe, and 
af: cr ty the uſe of tis wife for life for her jointme; this is not within the act the” B. thonl' gie, 
livi ng the l:uſlband. = Rep. 2 2, b, my, if it be made z9 a ſtranger fer bis life, and after 40 the jr rife 


*[546] Uu#4 E 


Ke $A nmr a 
—————Ä—ͤ 2 —V— _ * 


+a” <4 


5846 Jointreſs and . 


fer life, far her jointure. Becauſe at the time when the limitations were made, they were cut of 15 1 
the ſtatute, as being uncertain whether } eftate w Huld t. hen: etie 1 imme. lately on the death of & 

. . : 5 . 
the baron, as by the {tatute it ouglit, . 0 + . evirt can make them within the act; Bi c 


and therefore, tho' in ſuch cates, the enters and © ga the pro vet me mall have dower in the 


rendae ; for if the at doe; not bar her, the common law will not. 4. Rep. 2. b. in Vernon's 2 

caſe.— o. Lit 58. b. 8. 5 4 8e Vo v. Shirely. 9 
+ For an eft ite fe len of ane or min bers, or to her for 190 a 1005 wears, Kc. if ſhe ſo 5 p 

long live, or without Ra limitation is no bar of her dow my tho they be expretyly made in fatis- * 4 

faction of her dower ; becauſe 'tis not within the ſaid ſtaute. Co. Lite. 36. b. 0 
+. It an eſtate be made to others 15 fee /umpl gy ar fer ber! 7; por ruſty ſu as the eſtate remains in K v 

them: albeit, it be for her benefit, an by her aſſent, and by exp» * word: to Ge in fall ſatis fictiyn 3 U 

ef ler dug, yet this is no bar of her dower. Co. Litt. 36. b. 7 p 
ce If lands; are eanveyed to the wife before marria ge for part of tor ent „Aud after marriage bs 

more lands are conveyed to her boy her full jo! ature, and in ſ. rixkacti: n of all her d wer, and then = 

the baron dies; if the Wife waives the land conveyed to her uſe ane mar ige, ſhe ſhall have 


the land conveved before the marriage, and her dower alſo in the reſidu; ö; for land conveved to 


her for s art of her jointure, or in fatisfaction of PR: of her dower, is no bar (for the wicer tainty) 
of. my 1 part of her os e 1 Rep. z. a. Vernon's caſ ˖ 
A 14 — e eee 5 to be in ſat: ion of her dower une, it be fo cp 


4 <2 
e Lit. 35. b. Ne (I) Fo SF 5 Pitt: ul. 


S. 7. Provided that if any ſuch woman be lawfully evicted fy 
jointure, ar any part ther, of, u. Y woman ſpall be endowed of 075 m 
of the reſtaue of her Br Sand's gs as Se, fo evieted ſhall 


amount unte. # . 
Pu hart 9, 9. Provided a 405 that F any wife ſhall have lands affured after \F 10 
inture be 75 ; 
ee, "27 8 mar ria ge in Jointure, EXC pt the 2 ance be 32 24, . a ? of P. a- 8 C 
cet, ment; ſhe may at Her liberty, after the death of ler huſban. 1 refuje the $ 1 
the cannot "Ty to her all: red in jointure, and a her dower according ta. 85 N 
7 '& 1 1 L 
Wavell the common 1a. F 
after her Z 7 
baron's deat!? and take dower, and this by force of this proviſo. 4 Rep. 3. 4. the fou;th  Tefo; u- 4 at 
tion in Y-erncn' 5 caſæ. 3 P: 
d 


See (1) La. 3. Where a man mates bis fome joint purchaſor with himſe after 4 
2 % the crverture, of any eſtate of franktenement, unleſs it be to him and I - 

this caſe be- his feme an beit heirs in fee ſimple; this is a bar of dower, if ſhe 1 5. 
ing miſre - agrees to the jointure after the death of her huſband ; contra , fee 1 : 


e ee 2 Ie; for ſuch jointure is not mentioned in the ſtatute. Nor + - . { 
6 +2 


its bein ; : | 
conn viſe of land by barn to feme by toſtament is no bar to the dower z 3 
ſtatute, for this 75 a benevolence and not a jrinture quod nota per juſtici— 1 - 
mis. Br. Dower, pl. 69. cites 6 E. 6. 4 
belongs 0 „ 
the ſtatute cf 11 H. 7. 20.—- And Ld. Dyer further ſaid, that the reaſon reported by Bro ke, that 
ſee ſimple is not a jointy Ire within this act, is becauſe ſuch jointure is not poke of in the ſtatute; 1 h 
but that this is no reaſon ia law for three cauſes. 1ſt. Becauſe the principal cate at bar, and di- EF. a 
vers ther caſes put before were out © the words of the act, and yet within the equity and inten- 1 1 
tion of it. 2Cly. Becauſe it agrees with the ere on of a ſointure agreed and reſolved before. 1 fat 
See (E) and (I) Vernon's caſe.] 3dly. He ſaid, tha t this eſtate in fre Hul ig nvithin the ec 4 ha 
fer of the aft * for the words of the {ai d Dr. Oviſo are for term of bf: ®* or orb reawife in pointers which ; J 905 
Word „rc e extends to other eſtates conveyed tothe femme not mentioned before in the & by 
act; for all other eſtates, which ore as beneficial to the feme, or more than the eſtates mention- 4 it 
ed in the act, are within this word (otherwiſe). For, note thit this word 10 t inde fante, but 4 v. 
(otherwiſe) in jointure, „ for joint ure, a5 much as to ſay, hating all the etfect of incidents E F 
to 2 ininture implied in the ſaid five examples, or more. 4 Rep. . b. ia Vernon's caſe. S Al 
9 1 are omitted in 1 ab idgement of the ſtatutes, but are in S. 9. of the ſtarutes at large. | 5 
—— 4 ep. 4- in VEeixos.'s caſe, the reporter in a note there ſays, this is good law if well 5 . 
. and 2s to this fome have ſaid, that no eftate deviſed by will can be a jointure, 1 2 
ſt. Becauſe at the time of making this ſtatute, a deviſe could not be made; for the 27 H. 8. 3 Bag 
transferre! the eſtate to the uſe, ani no land was deviſable till 32 H. 8. fo that a deviſe of land, BY $7 
which co wid not then he made, could not be within the 27 H. 8. 2dly. Ev: ry ſointure intended 4 thi. 
Within „ H. 3. is made before or daring the coverture, whereas a deviſe takes effect after the " oi 


barbie death. But notwithſtanding theſe realuns, it has been refoly cd, tha it a man ent 10 is 4 
e = 


, 8 
3 * * * 
e 
118 
1 
O01 8 
1e fo 
A5 
45 11 FS 
W190 3 
1972 CES 
1 th 
chen ©: 
14Ve Ws 
: F 
(t to 


n'y) 


3 . 


e 


4 . 


Een eee 


N 1 
G.u- $ 


F ne 1 
At : 3 
* 
Cle 1 
3 

A 

that ; ] 
ute KF 
di- . 
Cle 7 
ore. 3 
; Fe) ; 2 
ich 3 
the * 

on- ] 
hut 2 

ents 3 
— 3 
ge. 3 
vell 3 
ure, 3 


8. ; | I 
nd, 
(ed 
the 3 
is F 4 
* a % 


; 


27 5 1 1 5 ! 1 . 
F, mo fur lire gent de, this cannot bt aue 5 £67-X HE 111 


- Wy 1 

v 17 

FL 

on than the. devliee, unlets exureſlled in he u 7 10 
4 - 4 19 97 1 * T Þ +7 f 

unless therein ex orefled, b. II 444044 be — — {1 — — hoy e 0 


4H —_— 
* 1x mul — „ 


2dl½ All tlie Ki of lai Us Þ\ tlic 42 4106 
he *. 0... 


ehe; but what cube ter red from ! 
made for life for her jointure befort marrlage, is with 

* = 4 þ . * . 1 ' * 1 % . 5 15 3 1 — Y 19 1 r 1 
LAK e \ frect Alte Y 14 nutlon Of ti 18 11; * 4 128 |= by dead , 
H. 8. V et! 2 de! act! bed freque: 4 ty 


Jointreſs and nn 547 


of the feme, and in ſatis faction of dower. 


Recaule deviie in. Ot CONIIUC! ACN 112 tel „ «liq US It Cantat be averre: to the ulc ot any 


nacher can it be averred for 2 jointure, 
1e ce, 41 U 0 15 Brooke to he Th tended, 


de in writing and no averme nt to he tiken 


T5 „ —— 7 9 / 4 | 74 p _—_ 
Put Ii one T5 w $8 #4. G1 fa 1. f we 174 Zeil, E Co 


U / s, une (9.7 10 {ty F. 10M 7 1 fs tun — rs 4 jointure yy th 111 the: «+ Ct Of 12 II. 3 Is fi r "ry « date 


u the Ce uit, {0 if made by deviſe VV hich 
22 + tl - s ! T oO - . 7 
is within the 27 H. 8. and tho' land 
taken within the equity of one made long 


before. Cited as in the court of wards. Mich. 38 & 39 Eliz. Leake v. Randall. Aud 


ſee (1) Foſter v. ut fall. 


4. A. the baron [ 
ihe heirs male of their twa- bodies. 
the intent of the Hate e ny it be none 
lin mited therein, and at the is thereby bart 

gat he ſhall ot av 
XP. Ach. 1 Mar. to! Dutcheſs of Somerſet 


An eſtate vas given by the baron to th 


4 


ing the eſtate; yet uy may be averred to be fer 


for the O11 C has ATION {tands with the Other Mor 


de b. 
4 R C22, E 2. 


ſed, yet may ve averrcd. | = 
Cale, A I Cites . 146. 48 OX 5 P. & XI. V 1 


2 9 Iands ta bim and H his wiſe, and to 
Acjudacd, that this was within 


* 75 Pe -$5r 111 his will, Which i mports «> 


bs 8 { 7. Be 


8. C. cited 
peg 2 * 
PT kgs Vernon 
of the five eſtates firſt cute. 


— 
2 


ed of her dower, ſo as 
c her 3 und jointure alſo. D. 97. b. pl. 


* fa 
t's Calis. 
ar; 5 
C ICINC UM; #4 Gan 


conndera on Of mal 5 R.. kf 
33 * 


he j 5 55 c fen 2. 
8 
tho' not e: <pret- {nds to the 


chalan in VERNON'S uſe of i 
1 FE 
aumolt. 3 


F gd 
their + Yr vir, With cini, tet if e ſurvive bim ould pay [ach (uns net re 2007. 
1 160 , 4 7 2 2 : Py "ts Atr ih" I 4 . ! * Ils * '! apr ted C FLAIR 
ſums to. be pad ky -ertain per! and deviſed t rend t ; to divers his Kindred, 
and died, ray n ku Site hie dower a7omit the gen , *vho pieaded the feoſment 
atorefaid; any. aw; 1 „ jor te - 5 f Andau. But becauſe rm ober 
PF: h 14 6 , - 7 t eli. eit; the court incited the jury to End for the 
dcemandant, VI "£13 they Gia! Ace. rd! CVs Le. 311. Rlich. 42 1 ! 2 1 B. 1 * 2 Ivic. 


6, A. made a feefgment upen conditis 
& il 
eſtate is $994, aud the ſon dies. This is 
ſtarute, tho' the claims by the froftees 
ſhe {hail be e d to demand her Jower, 
3 Eliz. Anon, : 


7: The father if the baron Pony to art 
had bet ween UC fon and I. en fes 1. 88 at, 


/ 


| 2 7, 5 4. 2 * 77 42 5 p 
Tape 2 17 75 Fa 5 G7 A. 4 7 His 4 4% ＋ a marr: 20 took eltc C 3 the 


28 


7 17 10 
119 enfeof 77 Di anqt ith. h; Pas a Jur. 
7 171 $ 11x Jer 5 as 1 7 : 
fon's wife in 14 11 ai r to the right h Cirs of the feoffor. 


5 * | 
a jointure within this - 


* 1 1 £ * 1 * 1 % q 2 . % ? —* 28 
„and not by the anceſtor, and at; ftr 


10. 28. pl. 91. Irin. bien ot 
1 withiu this 


* — 4 * Fa * 7 
No. 29. 4 $4 pl. 51. Auen 


Ac! les of 8 4 Ft rr. age to ha * ; 
1T. &. before the mar- (f] cites 5. 


te 
Wo 


father died; then the. baron died; and the queſt ion was, if M. ſhould 91. Trin. ; 


have the lands ſettled, and alſo dower out of 


1 
' 
f {| „ „ „ „ 7 * be 1 317,07 y 2 25 — 
baron, oecauſe {he Twas net tbiſe at the time of the ſeit! ementy nor Vas 


9 by the va 


D. 228. 


it made of the.lands of the bars ty 7 

was, that it was bar of dower, 

Aihton's caſe. 

ſe ems of opinion 55 the femme ſpball not he harred ; 
„iure, nw of nd; of or by the nion according to this at 


* 


the (aid. M. dn 5 FECL "449 to Mur ap th. by 6111 


\ j 17 - j * 
as de Pc nd n *rictt the” id froft. jcnt Twas 110; ende: 01 
, * 8 g ' 8 . 2 , g 
be at liberty ts Tis nnd ber donor att ter barons drati'y 


An aſſurance was made to a we 


this point 1 
Jounture, but was not ſo exprelled i the deed, Ie 


the other lands of her ELL Aon. 
- 1228 


h. SEN 7 
rou. And the opinion tax. that 


a. b. pl. 46. Hill. 6 Eliz. Dyer = 


1 


becauſe it was not mad in cini hm -t 
t —In this caſe, another queſtion Ws, it 


1 
[TR the court of Wards, 5 the caſe 


ah that Fe hilt 
EB 2 28. b.— Bi nt nat thics E s aid d 
„„man, to the in ent it ſhonl the] for her 


* . 
7 ” 1 - 
thut of for boa joiatare 


court was of Pn ion, that n Ray be dee. i 
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that it was for @ joisture, and that ſuch awer ment wv15 wot frage Ow. 33. Trin. 7 Eliz. Anon. 
Ibid.-ſays, that it was fo between the Queen. and dame Beaumont. 

Jointure before marriage is a bar of dower, / ſhe was a eto the ſettlement, and »f ar, 
and i ig expre/7-2, that it ſhall be in bar, but if it is not ſo expieſſed, it ſhall never be averred to 
he in bar, and ſo is VES NON S CASE; and tho" tho ſettlement was in conſideration of a portion in 
marriage, vet it not appearing that the Pues in uit to be in bar of don er, (which is a diffe- 
rent confideration from that of a marriage portion) it was held in domn proc, that nothing but 
a plain and * expreſs intention of the parties ſhall bar the right of dow er. per Cur. g Mod. 1 52. 
Trin. 11 Geo. in caſe of CRHRA& CIS v. Ax RTW, cites it as a cafe in 1717, between Lawrence 
v. Lawrence. Fin, R. 358. Exton v. St. John. 2 


[ 5 48 ] 8. Fonture vpn condition is a bar of dower within the words and 


intent of the act of 27 H. 8. 10. if the wife after the death of her 
baron accepts it. 4 Rep. 2. b. (h) Mich. 14 & 15 1 


caſe. 


- 
»—— 


iz. Vernon's 


But eſtate 9. If baron makes a feofftment for anetherge lite to the uſe of bis 1 


made by " 
baron to Eos 9 IE — Fa , f 0 
his wife, For it is not for the life of the feme, and this mz determine withg 


WW. 
\ 
&\ 


\ 


3 vi- the act or aefauit of the wife, during her life, and fo ſhe may be g RY 
+ tute of a livelyhood. 4 Rep. 2. b. 3. in Vernon's caſe, 
zauinture, is an eſtate for her life, and cant deter mime æuillout her cit dl, agg! 
within the act of 27 H. S. 10. Ibid. + 
A. deviſed all tis { 1d. 20 his ww: F. , And died 3 e FM. 4 hy force of the will, and fer r 2 1290 
She brought dower of part, and this Was pleaded to thie action. Dyer thought it n plea; for 
that this poſſeſſion by the will was only a ſuſpenon of her dower during the time, the ettate by 
the will being not fo great and durable as the eltate now demanded. But Weſton contra, ai:s 
that the one is no more a tranxtenment than the other, and therefore the one extinguiſhes the 
other, and he thoug!:t it as ſtrong as a jointure. Bendlows thought, that when ſhe had an inte- 
reſt in the land upon this condition, the taking baron after was a bar of her dower, it being her 


wa act. Mo 31. pl. 103. Trin. 3 Eliz. Anon. 


* C i > -- * * 3 1 
1S TCTCLUTE a jointure 


. 
- 
\ 


10. Land was ſettled by J. S. uncle of the baron upon the baron 
and feme for a jointure, and to the heirs of the body of the baron ; 
the baron dies ſeiſed of ther lands in fee, foe with ſome friends of her 
confederacy, entered privately into the f:ttled land and claimed it fir 
her joi nture, and yet waived the poſſeſſion and brought derer of the 
whole, and had a full third part ali aſſig ned cut of the other land 
by the ſheriff, who was not let into the deſign; after which ſhe en- 
. Rd publickly into the jointured land, and brought treſpaſs againſt P. 
the ter- tenant for keeping her out. P. pleaded the feoffment of B. 
and juſtified; the plaintift replied, that before B. any thing had, J. S. 


was ſeiſed and gave to B. and her ut ſupra; P. rejoined, that the 


eſtate was made for her jointure, and that after B.'s death, and be- 
fore the treſpaſs ſhe brought dower and recovered, &c. and averred 
that the land conveyed for her jointure is no part of the land aſſign- 
ed for her dower ; plaintiff ſur-rejoined, that before dower brought 
ſhe entered claiming it for her jointure ; defendant by way of re- 
butter ſaid, that ſhe ſhould not be admitted to fay this againſt the 
record of recovery on the writ of dower ; plaintiff demurs, It was 
inſiſted for the plaintiff, that the entry gave her actual ſeilin of the 
land which cannot be waived or diveſted by bringing the writ 
of dower ; but it was anſwered, that, tho* ſhe may not waive it, 
yet ſhe may forecloſe and conclude herſelf from claiming the faid 
eſtate, and that ſhe has ſo done here; becauſe the bringing dawer, 
and judgment thereupon aihrms that ſhe has only title of dower 
and conſequently no eſtate, and is opel to claim any eftate in any 
X party, 


eme fer her jeinture, this is not a jointure within the 27 H. 8. 4 ö | 
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part, of which ſhe demanded deter; and this was affirmed per tot. 

Dur 4 Rep. 4. b. to 5. b. cited by the reporter as about the 18 
Eliz. . v. Purſlow, 

II. If a jeinture be made to a wife of lands before the coverture, Bu if the 
and after the baron and feme alien by fine thoſe lands, ſhe ſhall not jointure 


had been 
be endowed of any other lands of her baron, Co. Litt. 36. b. . 0 rpgrogh 
marriage, there notwithſtanding ſuch alienation, vet ſeeing her te was griginally evaivablr, and 


her time of election was nut till after the death . her baron, ſhe mi iy claim her dower in the re- 
ſidue; whereas in the other caſe the jointure being made before marriage was not waivabie at 


all. Co. Litt. 36. b. S. P. agreed per tot. Cur, Bult. 173. Trin. 9 Jac, A. on. 


12. The baron cave nanted to fland ſeiſed to the ufo af Done in 2 Roll. R. 
tail, and for default of juch ice t5 the uſe of AH. His with fe for her life, 33.5. C— 


Remitter 
remainder over after which he made a feoffment to the uſe of him- (M) pl. 1. 


f and his wife for tleir lives for a jointure to her; the baron died S. C.— 
out iſſue, his jointure was pleaded in bar of dower, but ad- lenk. 3:4: 
d to be no bar; becauſe the feme is remitted and in of her firſt e tho wi oe 
and the jointure avoided, See Mo. 872. Hill, 10 Jac. Rot, that the 


810. Wood v. SHIRLEY, and Cro, J. 488, 489. Trin, 16 Jac, _ 


B. R. S. C. p CONVEYUnce 
was not a“ jointure to bar dower, tnongh ſo limited, and ſhe entered and claimed it; e 
to bar dow er ought to be immediate at the baronꝰs death, and the remainders limited afte rM.'s death 
by the different deeds being to diſfrcut perſons ſhe cannot waive the firſt eſtate in prejudice of 
a third perſon and is remitted nolens velens to the firſt efate, and cites S. P. aud! ed 41 E. 3. 


7. John Say 's caſe, *[ 549] 


(I) Forfeiture, &c. by 11 H. 7. 20. 


t. % ” 6h any woman which 6 2 any ate in doto- + A con- 
cap. 20. f. I. er for term of life, or + in tail, jointly with e BY 


thie baron 
her huſband, or 19 herſelf, 775 any lands or ; el 3 inhert- of lands to 
zjance, or purchaſe of her huſband, or given to ihe huſband and wije in lum and his 
wife and 


tail, or far life, by any of the ance tors of the uſoanth, Shall, being ſales ju 
er wil any aſter taken huſband, Abe alien, reledſe or confirm fie: Gaal, 
a., warranty, or by e — er any recovery of the Jame, all ſuch re- is a bene vo- 
covertes, diſcanlinuauces, alicnations, and warranties, fhall be I void. lence and 


not 2 jom- 
ture; per juſticiarios, quod nota. Br. Dower, pl. 69. cites 6 E. 6. But D. 248. pl. 78. con- 
tra by three J. againſt two. Hill. $ Eliz. in Sir Maurice DeExNts's cafe, but at the end of the 
caſe this of Br. Dower, pl. 69. is cited and ſaid to be with the two ]. Dyer Ch. J. thought 
that tho' a fee ſimple be appointed over to the feme, where a joint eſtate is made to baron and 
teme in fee, it may be averred, unleſs expreſſed in the conveyance to the contrary, to be pro 
junctura contra to Br. tit. Dower, D. 317. b. pl. 7. Mich. 14 & 15 Eliz. And Lord Dyer ſid 
that this caſe of Br. was miſreporte, for true it is that it was reſolved, that an eſtate in fee ſimple 
conveyed to the feme was not any jointure within the ſtatute, yet that is to be intended within the 
ſtatute of 11 H. 7. cap. 20. which cannot be extended either in letter or intention where feme has 
eſtate in fe2 ſimple; for it would be repugnant to the eftate and againſt a rule in law to reſtrain 
the alienation of ſuch eſtate, nor is it within the letter or intent of the act; but he ſaid that ſich 


_ eſtate was a jointure within the equity of the ſtatute F 27 H. 8. 10. as was reſolved in Dexx15's 


caſe, 4 Rep. 3. b. in Vernon's cafe. + See more of this as to the ſtat. 27 H. 8. cap. 15. at (II) 


. —PRridgm, 136. Arg. cites 4 Rep. 3. ut ſup, as if it was reſolved in VERxoN's cate there, but 


I do not obſerve that it was otherwiſe than as ſaid by Lord Dyer. A man and woman, being 
gointenants in fee of a manor, ine married, and afterwards levied a fine thereof to a ſtranger, ho Fore 
dired it io them in tail, they have iſſu three daughters; the baron dies; the eme take; a fecrnd baron 
and they lkwuy a fine td re-take it in ſpecial tail; the ſeme dies without iffue by the ſecond baron; 


the daughters enter; à leſſee for years of the ſecond baron difcreins a copyholder for his rent; he 
brings 


4H. 294 
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brings a replevin; the other avows, and did not ayer the life of the ſecond baron, 2nd for 6 at 
cauſe, it was held to be ill; and it was here moved, iſt. Whether the firſt eſtate tail be within 
the ſtat. of 11 H. 7. and held clearly, that for the one ty : nwlp , but for the other, not; 2diy. 

ther the citate in fee be within the ſtatute of 11 H. . and it was held by 18 tic ſutkices, that 
or it may go to a collateral heir; ad thi tan ute doth not provect „t Her the how 1 


T l 
Zonly. Cro. E. 524. Mich. 38 & 3 9 Eliz. B. R La wahter v. Humphrey. =>, C. cited . 248. 


4 0 * £4. y - 
= 5 , - 
_ _ wv = — * - * * > ® £ 2125 * x. Þ 4 - 7 % '2 - — hn * s 
2 ts nl. I © t: You th. 0 5 SR 3 5 . 2 Th to C oP the! ron to tie . The , 10 IS ot any 101ins 
1 gp ! — * 1 0 3 " a N * 5 5 
tore withig the 11 I. 7.— yd lands were ſuri cases NCecor dmg tothe cuftom 2&5 te 
2 ?  F * D , , . * word - > . * . Wo. 
K. and H. Pi 5377 and 19:37 bir .f begotten (Who were! 0 e radingly) reminder to 
* 17804 f A . * 2 91 , 1 * 
fee; R. died, XI. aliened. Two queiltions aroſe; iſt. if copyRold lands are within the rx 
Yr — - — ! 2 þ * 4 ” — 5 4 
I. 7. 20. and 2dly. If ſurrender to baron and feme and their heirs lawfully begotten (with re— 
— * % 4 1 . — þ * * * 7 * * þ — .  s mo 1 
N 1118 G3) 2 be Tee e211 3 40 P } ? ue . it d 25 held by Neude . 4 N (;ivn Ch . Fr1 t! * 
"pv » as E23 . -y * £1 4 =, XS BY; X 7 , 2 Fo. 
are net; for be Glyn they are not named, nor are they within the mifchief of thr, act; becauſe 


I 
innot conve., by vw arraaty, &c. nor any other way than OY lum 


the 1 N 
Point, Newdrigate held tis a /e mole dia R. and AM.) and not an eftate tail, Bocas u- 
Aud of Wis er; and Warburton |. to the fame intent, but Glyn as to this ſec 5 9 point faid, 
he wo 67 deliver any opinion, the fuſt being fo apparent; and ſo:judgment was entered ac 
cordingly far the defendant. 2 Sid. 41. 73. Hill. 1655. Harrington Ye mMith.——S: C cned A 
4 Nod. $57 that the alien ion of a copyhotd which the. feme had jointly with her lia ſband 
adiudced not within the Ratulo, m5: wire the Gen ard {cre 80 hy eld) '/ 
5 i, ? rhe bai: þ j-:h the freet ald i him and di, A if and the bee N To 
baron dies leaving iſſue, and the feme enters and oy 2 common recovery and tne | 
ter dy this ſtatute; becauſe the copy hold was extinguiſhed by acceptance of the new eſt 
E. 243. Hul. 86 Elz. C. B. Stockhridee's ca 3 if a mn cakes fem £27 leer in fer, ' the 
P.. the freebald of the copybold to bim and his wi ſe in tail, thi was ae Arg. to be a ſoimture 
within the ſtatute; becauſe the copyhold is extinct, and ail this is in the Y-me by the purchafe of 
0 5 * i 
the baron when ſhe accepts the purchate after the baron's death. Palm. 217 Mich. 19 lac. B. R. 
cafe of Kinaſton v. Loyd, is void as to ffrangers, but nt petruien ferfor and fir Fir, 
— 5 


d 27 
, Counterple of Voucher, &c . pl. 1. cites 27 11.8. 23. by Fitzherbert. 


+4 
P B 


C. 2. And it Sali b * OE toe very pe ſort, to whom the inheritance 

after the deceaſe of th Pe TWaman fu. 2 17 a7petel ente AS if na ſuch 

«1 pa Warran "ty, ner Fecot ery, had been had. | 

[ PLO ] I And : of any of the ſaid huſbauds and wamen d make or uffor 
' ny foch a ſcontinuence, alienations, war ranties, or recaperies, it ſpall 


be lawful ta the perſons to whom the tenements ſpui belong after the 


deceaſe c of t the faid WINERY to enter ac ccording zo ſuch title as if the ſame 
women had been dead. 

F. 4. Provided that the fard tuo omen, a, ter the deceaſe of th cir huj- 
bands, may re-enter acc:rding to their firſt tate. | 

S. 5. And if the waman at t the time ef ſuch diſcontinuance, Sc. Je ſole, 
foe ſhall be barred of her title. 

S. 6. And the perſon to whom the title ſhould heling after the de ceaſe 
77 8 avoman has zmmed:ately enter. 

Provided aljs, that this aft extend net to. aud any recovery, 

415. ontinuance, or warran fy, after the form aſrejuid afere this ting 
had made ant: fufere eds, but ON! 5 te 2 0 faid ! L uſband a; ad 7 Wannen, gr 
either of them now being ave, Ir any aher to their uſe, nato having 
intereſt and title ts the ſaid manors, lands, $799 r ther heredi- 


taments, me; diſc continued, or ſuffered t be recovered after the form 


aforejaid, an- l therefore now taking the !ſſues ard pr of „er any other 
perſon or perfans to their uſe. 

C. 8. Provided that this aft ex tend not to any ſuch recovery or dij- 
continuance to be had with the heirs next inherttable ta the woman. 

S. 9. Or where they, that next after the death of the woman jhould 
have eftate of inheritance in the tenements, be aſſenting to the jaid re- 
eaveries, Where the ge aſſent i is of record or inrolled. 

. 19. Provided alſo, that it ſhall be zawful to every fuch Woman 


after f 
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tl at 5 aftor the death of her firſt huſband, ts ci ve, fell or make diſcontinuance 
*irhin 35 for term of her life only. 


. : 
that N 2. A. before the ſtatute of 27 H. 8. 10. enfeoffed W. S. and 
1 9 W. R. 9 the uſe of himſelf and -H. (t/ 2 his wife in tail ſpec al, re- 
58 5 mainder to the uſe if A. in general tail, remainder to A.'s right hears ; 
"Py 5 then the ſtatute of 27 II. 8. 19. was made. A. and M. were ſeiſed; 

ro A, died; a formedon in defcen der was brought de AT. and re. Ms 
bag = ry vas * again her by nient dedire the firſt day, but not ſaid that 
eh - execution was ſued; ; It was held by all the juſt! es, that this is with- 


in the words of this ſtatute ; but that however if it be not within 
the words, it is within the equity of 1 it and that the not alleging 
that execution was j? ed of the recovery is no! material; for the ſtatute 
ſpeaks of recovery only 55 and it is a recove ry, tho” there be no ex- 
Ecution and the ſtatetc intends recoveries without execution, as is 
ar by a proviſo in the ſtatute, waich ſays, that the ſaid 


5 is 71 exten; [ 73 a) * YECGUET Ti 'S be fore [2 bad, _— where fuch 
7 were then alive, and th the . and profits 'e fard lands 
4 E 
dr any other to their ſe, Fc. whereas if th ey Lok the proj Ats 

+ 


it follows of gpaſcquence, that execution was not made, and fo 
the ſtatute extends 4 fach recover. les before execution. Pl. C. 38. b. 
to 60. a. ich, . 6. WW b diſh v. Falboys. 
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Br. N. C. 
32 II. 8. pl. 
182. S. C. 


1 # 3. A. the om gr: adi ati her, M. the great granumoth ners B. the S. C. Beni. 
N 8. grandfather, C. the father, D. the fon A. ſeiſed in riglit of AA. did ee. 
89 7 : together teh boy demije, bargain, ai; 4. jel ts x oy . fer 30 gear 8 tices he ie 
ks 5 cut rent, remainder to A. a; nd A. jor the. Ives, remainder ts B. for iis caie to 
8 5 17 remain er 70 Ge and one S. the dau Pre of 7 * aud the b 7 1 10 
2 5 their two boates-begotien, remainder to the heirs of the body of B. be- euty and 
2... gen % U rithon ut ſaying any thin of the fee „ a 8 covenanted ng of 
x 4 | to ſuffer a recov! ry to the ee FNC 1 fr and to no other intent by reaſin of mm 
we the V. 07 rain afereſ 7 1 =” then immediate ly follow theſe Words "A 
| (viz.) fer the which mancr, 12800 tz, and other the pre muſes, the faid ts e- 
* * 4 exvenants ta pay the ſaid ſum of 701. at certain days, &c. fo that 2m 
5 u conſideration is he prefjed or pur po 1 beſides money. C. and 8. e 
MY E nter-marricd and had iiſue the ſaid D. afterwards within the 30 fed 
HA . years, and before the ſtatute of 27 J. 8. o. A. and B. died, and #397 
— NM. ſurvived and was ſeiſed by the itatute 27 H. 8. remainder to . 
5 1 and D. in tail, &c. then C. Gied, and S. ſurvived, and ſhe With her tail; and 
” . econd baron le vie a fine CPE ce, Fc wilh warranty in fee f. imple, and wo _— 
Y Le retaok eule in fre 19 t. e jecond baron oni; the juz * further jound wor 
i 8 (le hee "the INdenture, that the indenture, bars gar, 1, and 8 TEre mile, bare 
ig 5 as well in conſideration of the marriage as 5 the money; and it was Se 0x4 
My X held by Staundforde, Browne, and Brook, (Dyer c ontro, and has — 
* 6 long argument) that the entry of D. was lavrful by this ſtatute 3 for ney, and 
oy they expounded the words (41 den by the anceſtors, XC.) to be any tho the : 
8 8 way allured to the woman in jointure, either for money (as few * Ry 
4 bs marriages are now made without it ) or elſe freely; and that the geratioa 
11 45 effet of that which is found by the aſhgnment of the tam & guam 9, viz. 
i 1 (viz. as well in conſideration of the marriage as the money) is can- e 
A + tuined in the indenture, and fo their find! rg nat contrariant therets. between C. 
$ D. 146. a. pl. 68. to 148. b. pl. 78. Paſch. 4 & 5 P. & M. Villars and S. yet 
"4 4 v. Beamont, : | * 
1 do not change the nature of the ſaid gift, notwitliſtanding the ſaid g. was is remaind ,; and that 
£ T . cherefore 
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therefore the ſaid fine was void and againſt this ſtatute, and ſo it was adſudged. Kel. 20%, 


- 


a. pl. 6. S. C.——S. C. cited Mo. 93. pl. 231. aud ſays that Flowden faid, that this was ſo ad- 
judged, per Ii nem. | 


Co. Litt- 
365. b. :66. 
a. (g).—85 
if teme fei- 
ſed of land 
in fee ſim- 
pe, and be- 
Fre marrie 
ag? [De ene 
feofs the fa- 
ther of the 
perſon /Þe I%- 
lena {9 mare 
ry 19 the in- 
ent, tht & 
ker th: m7 
riage, be /Þa 


caſe of Eyſton v. Studde.— Before the levying the fine ſhe was ſeiſe In tail, and the fine was 


levied of 15 
v. Studd. 


Cro. C. 
(. 5. C. 
reported to 
be by cvbe- 
nut ts jt d- 
erſed in 
con dt ra- 
tion of mo- 
ney and 
marriage 
had, & for 
Fl ef- 2 nt 
of tb 249 
of 7. and 
reſolved, 
that ſhe 
Wis 10 
jointref(s 


4. Baron and feme ſeiſed in fee in right of the feme levied a fine 


come ceo, &c. wh warranty trom them and the heirs of the feme, 
and the conuice granted and rendred to them and to the heirs of their 
Laufes, remainder to the right heirs of the feme; they had iſſue; the 
baron died; ſhe and her fecond huſband aliened in fee and retook, 


Kc. this was adjudged no forfeiture; for in this caſe the jointure is 


made by the wife upon the huſband and not by the huthand upon 
the wite, and therefore to reſtrain her would be againſt reaſon, and is 
quite foreign to the intent of the act: and tho?” it be within the 
letter of the act, yet not being within the purview, the court award- 
ed that the plaintiff take nothing by his writ, Pl. C. 463. a. 464 


: . 


b. Paſch, 15 Eliz. Eyſton v. Studde. N 


. Ha. l give the lard to her and ler intended hi ſbund, with remainder over in tail, and after 

inter-marry NN 
intent, and they have iiſne; after the huſband's death ſhe levies fine to other uſes; this i 
the words but not within the intent of the act; for the father was only as an inſtru 
that to make a jointure to the baron of the land of the feme. Pl. F 464. b. per. Cur. in the 


and then the father gives the land to his faid fon and his feme, according 


in fee. Kelw. 214. pl. 25. S. C. — Bend. 238. pl. 266. 9, C. by name of Giſton 

5. A. had M. a daughter, and B. being about t9 fell land to C. for 
160 J. A. paid 140 7. part of the 160 J. in conſideration of C.'s mar- 
rying his daughter M. and that the land ſpauld be conveyed for her 
jainture; thereupon a conveyance was made to C. and MH. and the 
heirs male of their bodtes, and they inter-married and had iſſue a fon; 
C. died, AZ. and an after-huiband accepted a fine ſur conuſance de 


droit to a ſtranger., and rendered to the /iranver for 1009 years, ren-. 
98 O 3 


dring certain rent, and which was the ancient rent; this was decreed 
a void leaſe, and that the eſtate of M. upon the firſt purchaſe was 
within this ſtatute ; and that the taking the conveyance with render 
of a ſtranger for 199 years made the eſtate void by this ſtatute, 
Mo. 250. Trin. 28 Eliz. Piggot v. Palmer & al. | 

6. A. had 4 daughters B. C. D. and E.—B, was married to J. 
S.—A. in conſideration if 2001. paid by J. S. the huſband, and of the 
marriage, conveyed land of 1491. value (as wes affirmed at the bar, 
but the value was not found by the verdict) to the 7 of A. for life 
as to part, and as to the other part to the uſe of F. S. and B. the re- 
mainder of the wh:le to F. S. and B. and the heirs of the body of B. to 
be begotten by F. §. A. died, F. S. died leaving iſſues by B.— B. and 
her ſecond huſband fold the land. — This was held not to be within 
this act; for the chief and principal conſidetration was the marriage 
and the father's love to his daughter, and the payment of the money 


not ſo much regarded, and fo the chief motion of the aſſurance of 


D. . 
the land moved from the wife and her father; and ſo judgment for 


the defendant. Jo. 254. Hill. 7 Car. B. R. Copland v. Platt. 


within this ſtatute; for the land firſt moved from her father, and the preferment of the blood 
cf A. ſhewed the intent that th: wife's and nut the huſband”; bars ſpould bt preferred, 


[552] 


. Baron pays the charges of the conveyance; per eth hall | 


not be ſaid purchaſe within this act. Dal, 116: pl. 10. 16 Eliz, Anon. 
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8. If baron makes jointure to his wife to have aſſurance F other 
lande, this is a purchaſe by tne baron within the ſtatute ; per Moun- 
ſon, Dal. 116. pl. 10. | 

9. Feme ſole makes feoffment, to the intent the feoffee ſhall 
re- en fee her and him whom ſhe ſhall marry; it is no purchaſe of 
the baron within the ſtatute. Dal. 116. pl. 10. 

10. If baron and feme exchange, and take other land in exchange, 
it is no purchaſe of the baron. Dal. 116. pl. 10. 

II. One roter, in conſideration of marriage had between his 
brother and M. his wife, covenanted to ſtand ſciſed to the uſe of 
himſelf for his life, and after to the uſe of his brother and his wife 
for their lives; this is a jointure within the ſtatute 11 H. 7. as 
given by the anceſtor of the baron, and alſo within the 27 H. 8. 
which excludes dowgr. Pl. C. 300. to 309. b. Mich. 7 & 8 Elize 
Sharington and Pledall v. Strotten. 

12. A. devifed lands to his wife 212 general tail, the remainder to a 

ger in fee, and died; ſhe took another huſband and had iſſue a 


- 


1 * 28 2 ? 
Alter, the huſband and wife levied a fine to a ſtranger ; the 


daughter as next heir by 11 H. 7. entered. It was agrecd by the 


but not within thE meaning of the ſtatute. 2dly. It was reſolved, 
that no eſtate is within the meaning of the ſtatute, unleſs it be for 
the fotuture of the wife. Zdly. reſolved, I nat the meaning of the 
ſtatüte was, that tl wife fo preferred by the khuband thould n 

talute VS that tne WI "WM 10 Pre 1 fu * 1118 Uldan 1:1OU * not 
prejudice the iſſues, or heirs of her huiband; and here nothing is 
left in the iflues, or heirs of the huſband, fo as the wife could not 


Eliz. B. R. Foſter v. Pitfall. 

13. If baron is ſeiſed of land in right of his wife, and they levy a 
fine, and the conufee grants arent ty baron and feme in tail, and the 
baron having fue dies, and the fame aliens the rent; this is out of 
the ſtatute of 11 H. 7. for the rent cometh in lieu of the land, Cro. 
E. 2. pl. 4. cites it as adjudged, 21 Eliz. | 

14. A. conveyed a manor, and rectory, and other lands to B. his 


+ | 1 ſen and heir appareit, and M. and their heirs in conſideration of mar- 
hs 5 riage intended between them; the marriage was had, and after they 
ar, Z re-aſſure the land by fine to A. whe renders to B, and MH. and the heirs 
fe 8 of their twa bodies; A. died, B. died leaving only three daughters 
e- his co-heirs, named D. E. and F. -M. and J. S. her ſecond huſ- 
to * band, leaſed the rectory by indenture for 60 years to . R. and after 
nd E by indenture granted the reucrſin of the refary and leaſed the manor 
in 5 for the life of M. to O. P. to to. . N. attorned, and then ſuffered 
TC E a common recovery; it was by the advice of Wray and Anderſon 
: 5 Ch. J. decrced in the court of wards, that the firſt feoffment by 
of P A. to B. and M. before marriage in fee ſimple, was not an eſtatz 
we Y within the ſtatute ; but when they re- aſſured by fine, this was a 
: conveyance by each for their moiety to A. which moteties they 
2 F took divided before the marriage, and then the render of the whole 
1 to them in ſpecial tail, was, as to a moiety to B. which he gave by 
| tte ſine, the gift of the father to the ſon and his wife within this 
ll #Ratute; but as to the moiety which M. gave by the be 
J. 15 9 | vrhic 


If 


rejudice them; for the remainder is limited over. 1 Le. 261. 18 
10 5 


552 


Cro. E. 2. 
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which the father rendered in ſpecial tail, this was not within this 9 


ſtatute, but that the recovery of the feme as to this bound the 8 of 
flue; and ſo they took it, that 7%! A. and her ſccond huſband came $5 
in as Vouchees, end nat as tenants, yet ſuch recevetq is a recovery ſuf- ad 
fered by M. with her ſecond baron within this fatute. Mo. 715. 25 


Mich. 32 & 33 Eliz. the Queen v. Savage. | 
The ha- 15. A jointreſs married again, and ſhe and her huſband made a 
dendum is froffineut in fre to B. G. and his heirs of the jointure lands, haben- 


abſolute . . . . - » he 
and the uſs dum to him and his-heirs, to the uſe of a flranger for the life of the wg 
is another Wife only; adjudged that this was 2 forfeiture of her jointure gra 
3 for the e/?ate and the uſe of lands are ſœteral things, and here by this Cite 
3500b. 141, the 


13 feoffment the ſee ſimple * paſleth to the feoffee, and the remainder of 

calc. the uſe likewiſe; for tho? the uſe is afterwards limited to the wife 

der 1 $251 for life, yet the law limits the remainder to che uſe of the feoffee 
ro. E. 1 5 f 

137. Paſch. I Le. 125. f Pierce v. How. 

31 Eliz. B. R. 


| | 
1553 a 
2 Le. 56. 16. 4 enferffed J. S. and T. S. of the manor, of D. to the intent 


g . 7 
; 1 that they give tack the ſame o him and A. wm he intended to : con 
Ars v. marry, ard t5 the heirs male of the body of A. They convey it accord- ate 
q 1 ingly. A. and M. inter-marry and have i/ue B. — A. dies. — B. in the . the 
: 1 life of M. adtunc tenens liberi tenementi, Sc. which ſhall be intended by, the 
f . diffe ſin (no ſurrender or forfeiture being alleged) ſuffered a cemmon por 
1 * Fr C. Tecovery with fingle voucher by agreement between all to the intent 3 
„ | 5 me of that the recoverors info: , L. and others to arvers uſes, and that MH. Joi 
; BarscoT for better a//urance ſhould releaſe to them with warranty, which was + fee 
b ee done accordingly; reſolvech that this is not within the meaning of N de 
5 adiornzrur, this act; which is to reſtrain women from prejudicing the heirs in dad. 
: — Ad. tail, or remainder-men &c. but not from corroborating eſtates . 3 
= 31. 8. C. made by ſuch heirs, remainder- men, &c. which {hall be intended to 5. 
KB mew his or their benefit, and not to their prejudice z and ſuch warranty 22 
f Laing v. in ſuch caſe is not reſtrained by this ſtatute. 3 Rep. 58. b. 60. a. W oat 
' ec Mich. 37 & 38 Eliz. C. B. Lincoln college caſe. | Y a, 
Ix Ox+toxiD, adjudged. 8 1 
gh - aca 17. A. ſciſed in fee imfer Fed J. S. and IF. R. upon condition that 9 WI 
ven as a0. hey ly advice of counſel re- grant it to him and M. his wiſe in tail, pain 
judged Mo. remainder g the right heirs of A. — . S. and W. R. regrante it 3 
73. P'- 231. accordingly, Fut net by advice of countel ; A, and M. had iſſue B. ftcoft 
e a ſon; A dies; B. levied a fine with proclamations to C. in fee; 5 uſe ; 
by the M. made a leaſe to J. M. for bis lie, and afterwards ſhe died. The 1 2 
rome of queſtion was, whether this were an eſtate tail in M. within the 85 T 
Sata ſtatute ?. becauſe they are donees by ſeoffees, and alſo, becauſe conf; 
caſr, fayxs this gift varies from the condition as not being done by advice of Ph 


th leaſe by Counicl; and whether a leaſe for life only, and being without war- lan 
yk 1 ranty be a diſcontinuance within the ſtatute. As to the firſt, it was 3 
—: Ani, aid that there was no great doubt but it was an eſtate tail within 


44-5. C— the ſtatute; for the gift by the forffees is by the proviſion of the huſ- DS 


BAY 
3 
— 
* 
8 > 


ee 5 . . . . XY 

"1, Land, and the doing it by advice of counſel is no material part of 5 80 
e. EG s * _ , . ich © d] A 1 f f & Budi 
21y, that Me Condition, but is well enough without it. 2 ys eaſe for nl 
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this ne without warranty is clearly a diſcontinuance within the intent rated -_ 
the of the ſtatute; and the words alien, diſcontinue, releaſe, or confirm 2 8 

* 4 772. I 
ame with warranty, &c. do not intend warranty as requilite to all thoſe he might 


2s, but only to releaſe, or contirmation, which without warranty have en 
'I5, are no bar or diſcontinuance; ſo every att which is a diſcontinuance 33 . 
5 of 71e, thn? without Warranty, 15 within this {tatute, Cro. E. 513. ture by the 


le a Nich. 38 & 39 Eliz. B. R. Lynch v. Spencer. expreis 
en- puryievy of 
. the act; for if no diſcontinuance had been made, the land would have deſcended to the iſſue, and 
Tc therefore he B.) by the expreſs letter of the act ſhail enter upon the diſcontinuce and not the 
re 5 grantee of the rem inder; and zdly. it was retolved, that in this caſe C. ſhall enter upon the 
this diſcontinuces; for hud no ditcontinuance heen made, he ſhould enjoy the land againſt B. and all 
F the heirs of his body. Re b. „ Cro. E. . 514.5. C.— 2 And. 45. S. C. 8. 
he C. cited by Hobart Ch. 5 lob. 258. and ſalid that C. myght enter, not by the poffibility of his 

vife eſtate 3 out of the ent (ior he Coll not have an interett in that, becauſe the whole entail 
8 actual! ly without change tlie 3 but by the fee ſimple ; and that fo is WimBIsH AND 


Boy's Caſe; {o then the tail cannot be aliened by the mother by reaſon of the reſtraint of 11 


wr can deſcend by reaton of the fine by the fue in tail in her he —— Mo. 4255.8. C. ſavs 
on of tle judgment w. Ws becauſe the //c for 3 lives nat agreeable to the ſtatute of 32 Ul. 2. 
E ref 14.09 . EE 24 Dy b 2 In af to Y emwinds) 5, 


2 — 
. 
ME =” 


ent: : 18. Se if the arceftor of the baron mazes a feeffmnent in fee upon 
| to S condition, that they Five to baron and feme in tail, and ſhe aliens 
rd ” after the death of r _ this is within the intent, tho' out of 
the . the words of the ſtatute; for they are in by feoffment and not by 
vs Z the anceſtor of the baron; and this was adjudged, as Plowden re- 
n ported. Mo. 93. pl. 231. Paſch. 12 Eliz. 
ent 5 19. If the huivand with his own money purchaſes, for the wife's [554] 
H. = jointure, land to them and the heirs of their two PR Tha remainder in 
Vas die to the wife, and they have iſſue two ſons and the huſband dies; 
of = the wife ſuffers a cover y to the uſe of the youngeſt fon, yet the 
in dldeſt ſhall have the land by the ſtatute of jointure. Þrownl. Zo. 
tes 4 20, Gift of land 65 Thomas and to ary his co: en, i in conſidera- Yew. 101. 
to Von of fervice due by Thomas and for other eon tions kim mov- 5 8. 
wy E ing, to then py the Pers of their y badies; this is not a jointure with- CL 
A. in the 11 H. 7. the donor nt being ay ance/tor of Thomas, and Tho- cited Oro. 
nas took nothing by chat; but it was a voluntary recompence given 3 
by the biſhop in reward of the ſervice paſt, and the ſtatute intended . 
= = valuable conſideration. Brownl. 137. Paſch. 5 Jac. Ward v. Pyatt.— 
"at S Willoughby, | Kher i _ 
74 „pin ion in reſpect „that no con ſicleratian was expre Ned d ut ſe vice, and the c ſongi rity 1 con ſider ation 
7 wp /red, and Po; am feemed to think that no CONTI eration implied — raiſe an uſe ; ; for if 


before the ſt tute 27 H. 8. 10. one had enftroftcd his ſervant he Mc ould be ſeiſed to the uſe of the 
EE fcoffor; but if he expreiſed the confideration to Mo for ſecvice, he ſhould be ſeiſed to his own 
e 3 5 uſe ; but Williams and Vel! erton J. contra. If one e nfeofted his /% the confideration is implied 
: to-chauge the uſe; and the fanie on a covenant to ft; ind ſciſed. Mo. 653. Ward v. Sudmun, 
1 
The naming Mary Couſin in the deed is not material, becauſe it does not e to de any 
conſider ation of the deed but My way ot ddition to her name; but fince it is found in fu that 
fbe v vas ts couſin and that a murri te, intended between them at the time of the gift, e after 
took effect, it ſhall be mended the c aufe of the gitt as well as the ſervice of the baron ; but by 


* Tanfield that can be only for a moivty, they taking by moieties.as being purchaſors before the cover. 
2 ture, ſo for a moictythe cannot be ret within the ſtatute. Cro. J. 173. Ward v. Walthew. 
in S. P. by Tanfeld, and that by the baron's dying firit the comes not to any part by the baron, but 


dy the courſe of law by ſurvivorſhip. Yelv. 101. in S. C. but he fays quere of this conceit, tor 
the other juſtices did not allow of it. 

So it was reſolved, 13 Eliz. in the court of wards in one EpMuxps's caſe, where the father gave 
85 land. to the ſon and to a v9 nan, whom he intended 19 marry in tail; they inter-marry and have iſſue; ; 
fe bee baron dies ; the feme ſurviving aliens; it w a adjudged a forfeiture but for a moiety 3 but 
Vor, XIV. þ > Willams 
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I 
Willams J. denied it to be law and ſaid in ſuch caſe it was a forfeiture for the whole. Cro, J. 
175. in Caſe of Ward v. Walthew. | 


A. feifedin 21. A. on marriage of B. his fon with M. the daughter of J. 8. 

fee als covenanted 77 confed: ration of 200 l. Pare by . $. and atk of the 
12 tn #he zfe - . - 

5 7 Marriage to he hag ' bet: Cee B. and 714. to cr AIVCY 3 2 the rfe 0 

C) y* of , I x of 

EB. r M. and the heirs of the body of the ad A7. ligotten, remain- 


ter to the der to A. 's right heirs; the marriage Is had; L wies 5 bef: re the af- 


ute of * 9 7 $23 .*.5 » 1 2 2 * » ll 5 ——T 4 = »4-+ / 

þ: : . „ 4 auF ACE 5 & 4 5. «* Jz * eee 0, A. 8 CO\ Sant Ie 40 4 the o {fur ic d 
21 e und 3: 2 

of te F "5 acCcCOrdcGln: ply ; 5 the Je 5 NO . B. enja ojed J. 25 ant after . and 
1 8 , . LIP 7 7 ' F + 4 

41 f 2 AL. levied + Coe 42 75 55 1 1d lt . R. the if} ue entered for r torfeiture 


22 © "2 by this ſtatute. Refoli + It. That this ccavë Vance, tho' made for 


ber ju ge; money paid to A. the father of B. by J. 8 the father of XI. the 


they ta had iſ- Wife as well as for the marr: age, 18 - jointure within this ſtatute ; 
nel : - \| 
5 and tho' not Found expretsly to be 8 tha | be ſad fo, | 
41 HG id. 

vida fe I hat this was eſtate tail in the * 3 only for lite in B. 
erd fr That the alienation by XI. with B. does not make any for 
a ow e- within either the words or intent of the Patute tor here 
every; they Ty 
hoth died. 


yg | ; f 
Not fete, nor Was the atenation 7 ith an after-taxen Duſband, but with 
'This a3 the jame W ho married her before the COINVC Bw Cy 


but Doderidge 


eld to be R „ 17 1 
- op * ſaid on) that if the CONUEY ANCE had been Hi: 142 by 2. [9 it. ul % MAY = 
OH COND. | 
: : APR. 1 
nuanc⸗ riaę 111 8 had. 4 been, pernaps, a 7157: Alt Nutt 75 * it But B. 5 


Within this joinin nz wit 1 MI. in the alicaation l, they bs 1d it to be OuUT of the in- 
dauer 11 tent of 7 Ry ztute; and this 7 atute lein 17 in Tel il 97 the common 
e Sag law is to be tak: n ſtrict ly; and the intent of it was on'y to provide 
of it, but aàgainſt dif e to the heirs of the huſband c mtrary to his 1 
being with- tent; and adjudged for the defendant, Cro. J. 474. Paſch. 16 


33 the : ſame 
miſc! r Jac. B. R. Kirkman v. Thompſon, 
2 within the remedy, the makers intending to avoid the 


te jointure, and tliis was ſaid to be a much ſtroi ger Cale. 


22. Baron and forme [elit the land of the feme, ar nie” gp oth 
land with the meney to ths baron and fene; this was as Arg. to 
be a jointure within this a. ute, becaule the money is a ch. el veit 
ed in the aron, winch he 1 diſpoſe of at his Plcaläre; ; ars 

555 I therefore when he purchalcd vith it other lar, tne law will not 
| conſtrue it to be any other than a purchaſe by the- barc: ap and io a 
Palm. 277, 218. Mich. 19 Jac. in cafe of 


— 0 
— 
4 


diſberiſon of hers provided for by 


Co. Eitt. 353. b. (t). 


Jointure to the feme. 
* v. L6eyd. 


* _ » - - — 
Remain- 23. A. 15% 4 of _ in fee, having iſſue a daughter, the land 
Cer forte be! 12 of the value of 2 0 4 per an! 1 Ups 7 117 * riage af this aa: ge 5 


dlaug tier in > J 
tail general, with B. in conſideration of this marriage and 115 l. paid by B. to A. 


remaind-r he affures the ſaid and to the uſe of B. and his (aid daughter in tail; 

eee * they marry and have Hue 3 B. dies; the wife aliens this land to 

other a ſtranger and well; for it is not a jointure within 11 H. 7. becauſ 
it was che land of her father. Jenk, 319. pl. 20. 


Laugizter, 
Palm. 212. 
Linaſton als. Kinaſton v. Loyd. 


cherer, Kypaſton v. Loy d. 


Co. J. 624. S. C. accordingly, Mich. 19 Fac. in the ex- 
To. 13. Mich. 13 Jac. S. C. but after the limitation to the feme 


zu tail general, reports the lim! tation over to be to the right heirs of A. the father; and it was 


reſolved by all the barons una voce to be out of the ſtatute. 


If this ſe- 24. Baron and feme tenants in tail of the purchaſe of the baron 


e * have ie tus ſons; the barn makes a feeffment to the uſe of himſelf 
g 88 4 - 
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ir af remainder to the ww?fe /or liſe, remainder te the ſecond ſor and 

Hhairs; the huſband dies ; and the feme enters and makes * forffe 
nent tc the iſſie of chr be 
ment to the 1 }f the ſecond jon; the elicit fon enters for the forici 


ture within the ſtatute 11 Ul. 7. and.it was adjudged without any 
liticulty, that his entry was lawful, and that this feoffment by the 
feme (tho' it be. to him that had the reverſion in fee) is a forfeiture 
within the ſaid ſtatute; for they all agreed, that by the entry of 
tie feme Ine was remitted, and that there is not at z difference as 
to this between eſtate at common lav ail this eſtate limited to her 
by the ſtatute of uſes. Sid. 63. Mich; 13 % pon 


ed theiccund fon ia fee. Lev. 40. S. C. 


man upon his marriage mace Aa {cttlome ent, M. ner DV ne 


— 


* - * 3 1 * I . * - £ ; - — * 1 — Fa . 
WAS . 7 74 i fe, Hen ts eee 11 2 ect al 2 57 of "Lad C/ 400 ſ 
1.2 4* ! » Ur! 1 * 118 127 1 "Fly 
prr ah value, witn mainder to the right heirs of the huſband; 


the hulband and wife Neined in barring 
ſettlement was mad- NN this ne 85 to 1 S. and his heirs 72u 
trujt as ta lands of 1591. per ann. far ' wife and the hiurs of her 
big z and for want of ſuch ius in lt fs the huſeand and his heirs ; 
e huſband died without itlue, and the wife ſuffered a recovery, 
aud deviſed the lands for the pavment of her debts and died without 
itue; on a Bill brought by the heir of the hutband againſt the de- 
Fonuants, creditgrs Ct the wite, the queſtion was, whether this wa 
ſuch a jointure made on the mg 10 as to MAKE a recovery a for- 
tout ture within tne [ta ute 11 II. For the defendants it Was object= 

ed, ti: it a coult of equity ought not to give any aſſiſtance, becauie 
tha ſtatute makes the recovery a forfeiture of # her Ct mn, and gives 
a remedy by way ot entry; and in this cafe ſhe has only a tr. 
ind no eftate to forfeit ; it was likewiſe urg d, that this caſe was out 
v3 the words and meaning of the ſtatute 1 tne limitation here is 
to the wife in general tail; and on failure of iſſue of that marriage, 
te iſſue by any other hutband, would have had the land, and might 
without doubt have ſuffered a recoveo: „, and b: arred the remainder 
ani the ſtatute only intended to prov ile f for the iſſue of the huſband, 
Wat: the lands were; it was urged that theſe lands could not be 
[aid the huſband's ; for the wife by parting with her former ſettle- 
ment which was 4001. per ann. for this of 1501. per ann. was a 
piurchafor of "thoſe lands; and if the wife, in conſideration of this 
ſ-tlement had fold lands of inheritance of her OWN, it would not 
ave been within the ſtatute. 
this was to aid a forfeiture; but as the ſlatute makes the ſuffering 
a recovery a forfeiture, and gives an entry to the perſon that has 
ves next eſtate, fo in another place it ma# es all recoverzes ſuffered by 
jorntrefs v; and upon that claule it is proper to come into equi- 

x4 to have an exccution of the truſt; and this caſe is within the 
rs of the ſtatute, for the ſtatute ſays any eſtate limited to the wife 
er her uſe; and this ſtatute was before the ſtatute of II. 8. of 
1 uſes, 


uft, 


th 5 te teloments and a 77 470. 


On the other {ide it was ſaid, that 
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tu not Þ made _ im in who the reverſion in fee was well lodged by the tir ft feoff- 

or forteited then tl My unt 3 et fo; | iS /anufal as a 5 the ft entea „the : 

ve being purged by the 1 ne, and fo quacunygne via data be the ſecond en ment by 
e, forfenurg or Not: th entry of the firſt ſon was lawt 


al, Ia Ve 49. Jones v. Fhiipor, cos. 
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uſes, at which time a uſe was the ſame thing that a truſt is now; 
next the ſtatute ſays, limited for life or in tail; now a general tail 
is as much an intail as a ſpecial one, and as much within the words 
of the ſtatute, and the ſtatute intended to provide for the remainder- 
man as well as the iſſue; the objection of her being a purchaſor, is 
quite to take away the ſtatute ; for ſo is every jointreſs, and if ſhe 
had kept her former jointure that had been under the fame reſtrie— 
tions; and of the ſame opinion was my lord keeper, and decreed 
accordingly. Trin. 1700. Abr. Equ. Caſcs 220, 221. Symſon v. 
Turner. | | | - 

26. A. on marriage of B. his fon with NI. ſettles lands to the 


uſe of B. for life, remainder to M. for lite, remainder to the heirs of 


their 2 bodies, remainder to B. in fee. B. and his wife by deed an 
fine mortgage in fee, and ſubject to the mortgage the lands arg 
fettled to the uſe of B. fer life, and after his and his wijſe's dec Ml \ 
the heir ef her body by him begotten, remainder to his rig 
A. dies; M. ſuffers a common recovery; Lord Keeper“ 
whether M.'s eſtate for life by the firſt ſettlement, and the limitation 
to the heirs of her body by the ſecond did nh conſolidate, and tho? 
by ſeveral deeds. He ſaid that the authoritièf are only in the affir- 
mative, viz. that, if by the fame deed, it ſhall conſolidate, but not 
negatively, viz. that they ſhould not if by different deeds; and ſaid 
that in the caſe of PyBus v. MiTropD, where is no expreſs eſtate 
for life limited but ariſeth by implication, it is held that the eſtate 
was conſolidated. The court would adviſe. 2 Vern. 486. 459. 
Hill. 1704. Clifton v. Jackſon. * 

27. Lord Wright was of opinion that a fr or eit of redein!- 
tion was within the ſtatute of 11 H. 7. which expretsly extends to 
uſes; but if it be a penal ſtatute as the ſtatute of Glorceſter the heit 
{hall not be aided or aſſiſted in equity. Hill, 1704. 2 Vern. 48g. 
in caſe of Clifton v. Jackſon, _ | 


(K) Forfeiture by 11 H. 7. 20. waived by what 
Act, and who muſt take Advantage of the 
Forfeiture. 


A. i . . I F a jointreſs commits a forfeiture by the 11 H. 7. 20. an! 
— of after ſuch forfeiture committed the remainder-man ſuffers © 
dice an | 

aber exuſes recovery by his own agreement azainjt him, and ſo diſables himſelf to 
Le Ble take benefit thereof, his iſſue after his death fhail nit take benefit 0! 
3 on I it; becauſe his father was in cfie at the time of the forfeiture, ar 
221 C. % could rot enter, and a perſon, that is not in rerum natura, or that 
4 «fir = tail, has not the immediate intereſt at the time of the forfeiture, never ſhall 
erm: ahi. take benefit of this act when there was (one) in eſſe at the time ot 
ed, an ths the forfeiture, and who could not enter, and yet had power to bar 
jury benden by fine or recovery ſuch perſon as would claim the benefit of this 
23 Rep. 61. 3d reſolution in Lincoln College caſe. 

t tem. Aſteru ards B. dies, leaving iſſue D. a fon. C. married E. and ſhe with her ſecond 
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ualbud enfeofled D. the iiſue iu tail, and then E. and C. the feme re- entred; D. Ai a fn. 
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N Jointreſs and Jointure. "$97 
now; 1 cenrtſiuet de dri: to J. S. and after entered upcer V. the feme fr the forfeiture by this ſcatute; but ad- 
ral tall Fs zudbed for the feme; becauſe D. tlie tor: 1: rod bing % take benefit of the forfeiture by this 

words 7 !tature, by his levying a fine. And J. S che bell not take benefit of the lorfeiture L for it was 
3 = a fin: by eftoprel! only and no intereſt pailed Ly i:. In the caſein 3 Rep. he tha! levied the fine had 
under-— EB ar remander in him. But in the princip:! g, D. had n @ dry rigtt is an «cute tail after 158 
aſor, 15 5 d:th of the feine bis * motber. And fo note the d.!:2rence, Aaid judgment was given againſt the 
Eo: the 5 plaintiff. Noy. 122. Ward v. Mathew. ; : | : ; 3 

docs. 2 5. C.Cro. J. 174. Trin. 5 Jac. B. R. reports that after E. s dean C. re- entered, and afterwards 

D. levied a tine come Ceo, &c. to the defendant, and C. after this enfeoffed G. her younger ſon, 
ecreed 5 and that afterwards D. entered and enfenffe! the defendant, and then one R. S. couſin and heir of 

A. the donor entre, and let to the defendint, and the younger ſon entered upon him. It was 


1 1 1 , . * . . . Pl yr * 2 8 - - TIS 
reſdlved that, admitting this 2. jointure within this ſtatute, which it is not, yet here neither the 


fon v. 
| heir nor confer ſhall take advantage of the alienation ; for the feoffment by C. and E. is defeat- 


to the ed by her entry after E.'s death, and the nz by D. gave no intereſt to the defendant but vnly by 
eirs of eſtoppel ; becauſe D. had nothing at the time of the tine, nor the conuſee, yet D. had given his 


rizht to the entail, and concluded himſelf, that he cannot enter; and the conuſee cannot, becauſe 


9 > , . , 4 
ed a hs nothing but by eftoppg, and xe rever/i, WHETEAS in StR Go. BrxowN's CASE, the heir 
ir «\t | had a rover in Foe cap ants and by his fine gave that reveriton to the conuleee 


* . 


a 


tation 
d tho? 
Affir- 


(L) Equity. 
I. BARON ſetuc in jointure lands in mortgage and died znte/- 


ut not tate; the gotfdminittration, but decreed to account for the 
id {aid perſonal eſtate, and that to be applied towards the diſcharge of the mort- 
eſtate gage, but rents of the jointure lands ſince her huſband's deceaſe 
eſtate not to be brought into the account, but to be made good by the 


- — _— 
e N * CONE” n — 
zz. 2 oy oval 2 BAS, 2 OE Ne I TE EY : r GR 
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detendant (the heir at law) with intereſt, and the plaintiff to enjoy 


489. 
the land during her life, and after the account the defendant to elect 


4 
q 71 3 q . . . P * . . . 
eint | within a limit time to redeem or not, and give notice to the plain- 
ds to WE tiff to redeem bn payment of principal intereſt and coſts, and the de- 
» A ns * . 9 
& heit tendants the rfortgagees to aſſign. Fin. R. 97. Hill. 25 Car. 2. 


Atkins v. Nunn & al. 

2. Jointreſs paid off a mortgage. She wes decreed to hold over till 
ſhe or her executors be ſatisfied, and intereſt to be allowed her. 
Chan: Caſes 271. Trin. 27 & 28 Car. 2, Corniſh v. Mew. 

3. Hutband after marriage gives a voluntary bond to ſettle a 
jointure of 100 L per ann. and /ert/es {225 accordingly, The bond 
5 delivered up to be cancelled. The huſband dies, the jointreſs is 
= cvicted The wife took out adminiſtration» Decreed per Maſter 
= of the Rolls, that ſince ſhe was now intitled to dower, the ſhould re- 
>, and cover it at law, and what that fell ſhort of the jointure in value 
fers « ſhould be retained by her out of the perſonal eitate, notwithſtanding 
ſelf to the bond was after marriage and voluntary, and delivered up to 
fit of be cancelled; for an agrecment, tho' voluntary under hand and ſeal, 


„ and ought to be decreed by this court, and the delivery up of the bond 


489. 
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r that by a feme covert could no way bind her intereſt, Vern. 427. 
r ſhall Hill. 1686, Beard v. Nutthall, 

me of 4. If there be a jointreſs, and a c:v-rant that her jointure ſhall le 
to bar of ſuch a yearly value, and it falls ſhort; tho* her eſtate be not 


without impeachnient of waſt, yet ſhe may commit waſt jo far as 10 


f this 
make up the defect of the e and equity will not prohibit it. 


ſecond Mich, 1698. Abr. Equ. Caſes 221, 222. Carew v. Carcws 
fins fur l 
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Journeys Accounts, 


164] Ink (A) What it is, and Proceedings. 
S. P. And I. Writ newly brought by journeys accounts 1s qriodam 1377 
therein tle a Orntinunnce ef tre firſt aurit : 4 reioived 6 Re ep. 10. b. 


4 fender HW, 45 EH. . n 


. 'F a4 „ + 
jt ——— f : 
any uuns (x! => a7 be bad 2 the time of the fir? evrite Pet it. Eur. cro. J. $90. 


B. Ro 1 caſe of WW alt i; 11 Ws gd IId ich. 


And there- A writ by journeys accounts g a taking up and pur 
_ e cla Don in a tf ſonable time, . ch is to be diſcuſſed h 

410.0 . 
e cretion of the juſtices; per Lee J. Gibb. 290. cites 6 Rep 


wins ſhew cer's Cale, 


CEltanmsv VF | 
tha time of abatement of the firſt writ, ſo that it mav appear to thiÞ-ourt, if the laſt wiit was 
d:ought by journeys accounts. 6 Rep. 1 [+ 2.4 in a ncta of the 28 | in Spencer's cale. 


3. When a writ is purchaſed by journeys accounts, it is ſaid ! 
the replication, (reciting the former writ, and that it abated, and 
ſpewing all in certainty ) ſuper quo the an: fer dietas computa! 
recenter tulit queddam aliud breve, &c, For the allegation of Jour: 
REYS accounts is al ays either by way of count ple to ouſt the te- 

| nant of vnc her, or by way of replication, as it moſi commonly is 7; 
® Oriz. cut the tenant of the plea of nontenure or jointenarky, ar any 5: 
(fans a- piea accruing * upon matter aſter the date of 1 the firjt) writ. © ep. 
F. ©. b. in a nota by the reporter in Spencer's caſe, cites Lib. Intrat. 
fur} as it t 1 nn Is 
ſcers, tit. Journeys Accounts, fol. 382. b. | 

4. In journe! ys accounts you ſhall never Be your count ; and 
the o, way of journeys accounts 2045 to pray a new wrt, and then 
to proceed on the former roll. Dieta is iter unius dici. 12 Mod, 
229. Mich. 10 W. 3. in C. B. Anon. 

6 Nep. 11 5. Fifteen days was the time allowed by common law ; but if it 
dy there- were a caſe where an attorney might be, there muſt have becu 
r „ longer time, becauſe he muſt give notice to his principal of the 


18 E. 2. 24. 
and 32 E. 3. abatement of the writ; but i judges upon examination of cit- 


* 


tt. Jour- cumſtances are judges of reaſonable time. Arg. ich. 13 W. 3 


273 AC- 
os hs. 22 Mod. 575. 


2 Inft. 66. ſays, the reaſon of fixing cen d dave was, that the fame was accounted 2 res- 
ſonable time for the party fummoned, &c. to appear in court ſom any part of England. ———— 
Writ brougbt within 30 day: atter abatement of the firſt is a recent prolecution. 1 Salk. 39; 
Mich. 9 W. z. C. B. Eſtobb v. Theroughgoud, 
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Journeps Accounts. + 558 


emen 
% A „ ; 


T5 „ a Fi. 
(B) In what Caſes. dee Fines 
„ (A. a) 
1. 1 T hes in n9 caſe where a ſole plain Hor armantant dies; there A vrrit by 
his heirs or exccntors thail never have this writs though in journeys 
a quatre mpeart, where UE death after the 6 months is peremptory, u #5 
6 Rep. 10. b. in 5p! neer*s caſe, cites 19 Bs 3; be Barren 8 


GN 77 
ſentment, 21. F. N. B. 32. (C) 10 E. 3. 16. Dioniſe de la n abet. 
ed by the de- 


9 : 49 I 
tam 11771 


River's Calc. | | 

"n 10. b. i * 3 : . ; 4 C2. ye ot CAN 
of th: plai mis 2r dof ndants, or by reaſon fin Din in the firſt writ, ar by ſome d ?-fzult ar miſpriſion in 
„, or other e ei 41 9 105 t to be 7 1 tr the jecondeurit. Arg 3 0. J. 590. Mich. 


3 Jace B. K. is efe of Walk \ A'q 


. 
2. Pracite 7 re. Wat, the tenant —_—_ = „„ the deman- [ 559 ] 
averred that at anther time he brought {uch another writ againſt „ 
71H Ut as ich abatea for ai Latin, 48 (dicunt for (diet ) and cipe be a- 
nec Purchaſ. 4 this writ by journeys accounts, and the day of the firſt bated by 
writ purchaſed, the tenunt was ſole tenant; and the tenant dared JOY 


of the part 
not demur but vo hed, and therefore it ſeems that it well lies by of the te- 
journeys. br. Jo 


wit was 


nes, &c. pl. 10. cites 38 E. 3. 4. nant, be- 

- Caue every 

ſaid in 30 nntenant is ſeiſcd per my & per de Out, and may occupy the whole, he ſhall have new writ hy 
1 : Journ ey s Accounts, 6 Nep. 10. a. Reſolved in Spe: CENTS cals,— and sites 17 E. 3 35 35 E. 3 Jo 


- 
5 
Fe d] a/14 Wo 16. IJ II. Os 2. 41 E. 2 3 4+ 
mpuiat, | 
: 4 e quod Fed ar at by feme anginſt two; the ons faid, that be Jenk. 99. 


ft jour— 
F 4 h 2 , 7 Ig 4 4 $4 4 7 * SP. 
the te- of : he wi the du of the Writ P11 Haft, &c. Avfſgue Pr 73 


1 r 


Was terant 


uy Is 10 Hoc, that thi other any 42 had and voucher „ &c. The demandant 
«3 oF 7 * y 7 * - * 0 
V other fart, that t baron this tems bangt another fee action agarnfe 


5 
thoſe two, qud they pleaded jointly i5 the ation and the ha ran 4 10, al ad 
the femme has hl purchaaled this action within 8 days after the 
death of the baron, judgment if he ſhalt be received to pleas ſeveral 


* 


tenancy, &c. and the writ warde good; quod nota. Br. Journes, 


>: e &. E. 3. 16. 

- Mod 4. In dxwer the te nat ple aded ronntenure, „ and the 4 demande ut ſuid, Jen. * 
that at another tun? he brourht ſuch a other writ again him and ple 73. S. P. 

T4 another, and named tim . FF. who pier ed that his name was Fo . 

= Kok aud found for him, by which the writ abated, and he brought this 

| of the writ againtt them, and averr ca, that they wi 67 tenants the day of the 

1 firft writ purchaſed by qourneys accounts, ANG Ne Opinion of the court 

W. z was againſt him, and that he cannot have ic by journeys accounts; 


for mifnsmer is his own default. Br. Jour nes, &c, pl. q. cites 14 
H. 4. 23. | | 

5. But where the writ abates for fis Latin, he ſhall have a new s. p. Ibid. 
writ by journ<ys accounts. Br. Journes, &c. 'pl. 9. cites 14 H. pl: C. cites 
2 46 E. 3. 14. 
4. 3. N —8. P. 
Ibid. pl. 14 cites 21 H. 6. 8. S. P. and / r variance or want of f5rm; hegguſe this was the 
default of the clerk in CHancery, and not ot the demandant; retolved 6 Rer. 10. a. Ill. m5 Eliz- 
C. B. in Spencer's caſe. - And for the like reaſon where the writ abates for d fault of o' 4 nu, 
which is the de n of the ſheriff. Ibid. Spencer's caſe.— if the firſt writ abate thy gn the 
ta: «dt of the plaintiff, there thall not be a new one by jouurncys accguuts, cut Where it abates by fault of 
ai 6k there al. Iz Mod. 576. Arg. = 
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559 Journeys Accounts, 


=, Cites 14 Ul. 423 


— * 77 


S. F. Jerk. 6. So if it be brought againſt two and the ane dies, he ſhall have dee 
N du it by journeys accounts againſt the other; per Skrene, quod non b = 
caſe. negatur. And ſo per Cur, he ought to aver, that they were tenants 5 & 
abates 5y the _ day of this writ purchajed ; quod nota, Br. Journes, &c. pl. 9. : © 
are of Go, Ez 


ag inſt two, if one dies. the writ ſhall abate, but the fu urvivor ſhall have aſſiſe by journeys accounts 
Ji X. 130 pl. 64. Cites 4E. 4 Go ; 


e 


N 


9 


7. Judicial zorit ſhall never be purchaſed by journeys accounts. 

6 4 10. a. in SPENCER'S Cass, cites 22 H. 6. $2. 27 E. 3. 

84. and 45 E. 3. tit. Journeys Accounts 10. And the reaſon IS, 

becauſe a * wirit ſhall never abate for form, cites 4 UH. 6, 

3+ 4+ 

Bu where 8. In uare impedit, ty the barn and femegthe writ abated by th, 

the plaintiff death of the fome, and the baron brought ansther writ, and plena 0 

8 ace 75 pleaded in bar, he m: ay aver That the chureh was ⁰ ννEẽE] withish 
wy a i months before the firſt writ purchaſed; for it is abated there 

Ping the 2 of G:d, and not by the folly of the party ; per Newton. 


„ Ee 
8 1 129 


bs £ 
—_— 


TL 'Sh il F 
Cie lf Journes, &c. pl. 12. cites 7 H. 6. 16. 1 
tat inaſmuch as this ſhall be accounted his ewn default, he ſhall not h. a writ by journeys Ac. 5 { 
counts, and hr is that the books are clear that the writ ſhall abate. Þ Ap <5. 5. b. pl. 7. Paſch. . * 
34 * 35 H. S8. Anon. Br. Quare Impecit. pl. 75. cites 7 H. 6. 14, 1 71 But it ſeems 1 7 
by the other part of the caſe, (thu: =Y nut clearly expreſſed) that if this bers made a Knight w. 45 5 5 
not the act of the pt intiff bimſelf, but that he had been c ampelled by the king to be made à knight, las E C 
any man having lands of a certain value was compellable tobe at that time, untill the 12 Car. 2. 8 
then he might have had this writ. Vid. Ibid.— And atter this caſe 1t-was enacted by 1 E. 1 , 
6. cap. 7. that making a plaintitf, &c. Knight, &c. ſhould not abate the ſuit.—7 S. C. cited 6 E: 
Rep. 10. b. in. Spencer's Cale. i I _ 
L 60] 1 | rh 
. 31 TY. 
9. Dawer ; the tenant dies, the demandant brings . er Torit of 5 
dower; ſhe al not have advantage of journeys accormts in the 5 f 
new writ. Br. Journes, &c. pl. 12. cites 7 H. 6. 34. I - 
6 Þ For 10. This writ ſhall not be brought, but where the fr, rita D 
S 
be time of ſerved and returned of record. © Rep. 10. b. in Spencer's caſe, cites 5 
. 6. 7. 2 
ment g 2 & 
apprar to the court, that they may thereby ſec w aging? the ſe ond writ be ſued ont in convenient 9 
time. Alg; 12 Mod. 574. cites 14 H. 6.7. 6 Rep. 10. b. 9 Ed. 4. 6. B 
S. P. In 11. Pracipe g reddat is abated by warer r of law of nen- ſummons, 


3 the demandant brought ancther writ, the tenant Pl. ade 4 non-tenure, 
avoid mne the demandant alledged this matter, and that he has brought this 
feefreents, rp writ by journeys accounts, and that the tenant was tenant the 
— day of the firſt writ purchaſed; and per! Newton, 2 man ſhall have 

e Ivrit by journeys accounts by * abatement of writ by ley gager of none 


would have ſummons, Br. Journes, &c. Lo 15. Cites 22 Ul. 6. 41. 
vouched in 


delay uf the mnt. Br. Journes, &c. Pl. 21. cites 11 H. 6. 34. 


12. Præcipe quod reddat is brought again/? the baron and ſeme, 

and the writ abated by death of the /eme ; the demandant ſhall have 

a new writ by journey's accounts againſt the baron. Br. Jour- 
nes, &c. pl. 19. cites 21 H. 6. 42. b. | 

5. P. 3 13. If writ abates by deſuult of the plaintiff, as if he name the de- 
— 11 fendant quit en where he is a knight, &c. of which he may have 
conutance, 


4 j)5q7ͥ % Ü—ẽͥùwe1 . ET SEE IO 9 VE OO 7. 
6 W od LESS =o 5 N ee A he, EEE Ot OE COVE © 3 3 
e GENE r ͤ Sr DR Lear SoC Eg A PIN Le eS, 


Journeys Accounts, 860 


hape 5 conufance, he ſhall not have a new writ by journeys accounts; 10. S. P. 
non contra where he cannot have couuſance thereof as of jointenancy, * 
nants 1 Kc. Note the difference. Br. Journes, 6 &c. pl. 22. cites 32 H. Elz. 1 2. 
pl, Y. | 0 ©, 24. Spencer's 

Caſe, ——= 
Y And cites 32 H. 6. 28. M t it ſeems mifprinted [22] for [24]. 


-QUNts, 
14. It was ſaid for law, that if the tenant in Fræcipe yo reddat If thewrit 


leads non-tenure, and the demuyr fant confeſſes it, that he ſhall have a e for 
. * ; ; 8 HM) ure 6 
new writ by journeys accounts. Br. ſournes, &c. pl. 1. cite is ve: 


1x6 = 2 ot TY eats POTION 
PI EC, Mie FE 
» 


H. 6. 2. | mandant 
| ſha! no: 
have a new writ by journeys accounts - becauſe the 7 reit was commenced withnut caaſe aq . 


Cad colour of cauſe. Reſolver „ O Rc ep. . a. in S»rxcer's C. ASE, cites 33 H. 6. But a præcipe 
of àa manor being a bated by 1n-tenure of parcel, he thall have this writ ; becauſe the tenant was te- 
ant of the reſidue, tor wi ht! Ie NEW WTrIt 15 Bron it, and it may be an hardthip to compel him to 
OW in whom the eſtate of ey ery part. of the manior conſilts. Ibid. cites 4 E. z. 159 — [I herxe 
ſuch page, but it ſeems as if it means 15. . 


. Formeden; the tenant at the firſt day conſeſſed the action, and 
it was alledged for the king, that this land beiznged to the ward of 

# the king, and prayg! that by the confetlion of the tenant himſelf he 
5 AC= Y ſhall be fined, bFauſe he had uſurped upon the poſſeſſion of the 


e ” King; and of thigit was doubted, and the demandant upon this ſaid, 
was 5 that the defondanfſ had nothing in the land, and prayed leave to inquire 
[as & better writ, and it was awarded that he take nothing by his writ, 
: 12 . but he ſhall not have leave to inquire a better -writ, for this was 
ed 6 : net the aft God but the folly of the party himſelf, Br. Journes, 
5 &c. pl. 3. Fites 33 H. 6. 34. 
[ 19, Jougneys accounts lies on death of teſtator in quare impedit. The court 
of [7 Brownl. 158. | Fat bid * 
the 5 executor tak / care if it lies or not, and in what form the writ ſhall be. Cro. E. 174. Walter 
20 Aloyle's caſe 6 Rep. 10. b. Contra in Spencer's Cale. | 
2280 H 17. A ſecond writ of | Journey's accounts will not be allowed. 7 | 561 ] 
tes 5 Rep. (45) b. Mich. 4 Jac. i in Kenn's caſe, Hs Ko 
bt u ſalted upon the firſt he never ſhall have another writ by journeys accounts. Arg. 12 Mod. 574 
tne 2 57 5. cites Fitz. Journ. Acc. 13. 16. and 11 an Ab. 17 | 
B 
A 18. A. and B. were jaintenants for years. B. ſuffered C. to oc- 
225 =] cupy his motety with him, and A. brought a writ of partition 
„„ againſt B. and C. ſuppoſing that =; had granted a a part of his moiety 
>» Mn wk C. ſhews that he was tenant at will to B. whereupon the 
he 5 writ abated. Reſolved that A. might have another writ of part 
NE $ tion againſt B. by journey's accou: 1ts; for the paiſoſjren of C. wa 
220 Li good colour for bringing the writ againſt him, and A. could not ak 
5 notice what eſtate C. had, &c. Cro. J. 218. Hin 8 Jac. B. 
5 Beedle v. Clerk. 
19. If an affiſe be within 20 years ale a diſſeiſin, and before 
ez Judgment 20 years paſs, and then the demanaant dies, the heir can- 
Ec not have another atlite, but he mu? ave a writ of entry; and it will 
” be hard to prove, the heir can proceed by journeys accounts in that 
a caſe; for it is another writ he is intitled to now by the death of his 
. 5 anceſtor, * {till he may be out of the ſtatute of limitations; per 
S 5 | Hot 
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ward v. Kinſey. 


Holt Ch. J. 12 Mod. 572, 573. Mich. 13 W. 3. incaſe of Hays 


[ See (D) per tot. 


(C) Vs thall have it, and agar? 2 bm. 
Journeys I. N EGULARL it lies not but between thoſe that were 


accounts is parties to the irt writ; as where one of the plaintiffs or one 


aus | of the defendants dies. © Rep. 19. b. in Spencer's caſe. 


ſame parties, If a guare rmipectr! be well commenced, and the plaiatiff dies after the ſix months, the 
heir cannot bring a new wr:it by journeys account,; per Powe! J. Comb. 428, Trin. 9 . 


ainſt his companion which was party as a jointenant.* 12 Mod. 229. S. P. Au. 
Holt. Ch. J. 12 Mod. 572. in caſe of Heyward v. Kinſey. 


2. Fermedon by feme; the tenant pleaded nan-tenure the day 
writ purchaſed nor ever aſter; the demandant ſaid, that A. gave f 
her father in tail who had iſue the demandant ang Alice, and the fa- 
ther died; the daughters brought formeden, and Þ ice died, by which 
the writ abated, and this demandant brought this Dit freſhly by jour- 
neys accounts, and averred that the tenant was tent the day of the 
firſt writ purchaſed, judgment, &c. Per Newton the writ is good, 
ecauſe the demandant claims as heir to the whale unmediate lo her 
father, and not the matety as heir of her ſiſter; for then it ſhall not 
lie by journeys accounts. And after the writ was awarded good 
for all the firſt action; quod nota, Br. Journes, &c. . 12. cites 
7 H. 6. 16. 

If a man brings actian and dies, by which the grit abates, 
his heir ſhall not haue a new writ by journeys accounts; fe it ſeems, 
that none ſhall have action by journeys accounts, but ane who was 
zarty to the firſt writ, and againſt him who was party to the firſt 
writ; per Newton. Br. Journes, &c. pl. 12. cites 7 H. 6. 16. 

0 4. But if two parceners bring action, and the one dies, the other 
cen, ſhall have a new writ by journeys accounts; per Chaunt. Br, 
Pournes, &c. pl. 12. cites 7 H. 6. 16. 


che que 1 
* 


reddar, the ve bis iſſue and die;; the other who ſar vive and te iſſue of the other, ſhall not have 2 
new writ by journeys accounts; and where the inant in the ſrrrnl ation pleads nin-tonure, * he need 
not aver that he was tenant the day of the firft writ purchaſed ; for the t:tie of the one is deſcended 
after; per Rolf. But Chant. contra. Br, Jouurnes, &c. pl. 12, cites 7 H. 6. 16.— 7 Orig. (ac 
der/ 5 | 


4 8 5 Py Al 77 5 2 
| [ 562 ] 1 5. So if a man brings precipe quid reddnt againſt tts, and the on: 
| te 


k „ he may have another action again{t the other by journeys. Br. 
Pournes, &c. pl. 12. cites 7 H. 6. 16. Per Newton. 
4 Was 
brought again three executors, and one died, by winch the writ abated; but upon plaint Fs ſur- 
miſe of this to the court, and praying a new writ by journeys accounts, it was granted iini. Le. 
44+ pl. 57. Mich. 28 & 29 Eliz. C. B. Knght's cafe. 


i 


Br. N. C. 6. Juare impedit by A. againſt B. incumbent, who was in by the 


pi. 410 8. 5 16 f . 3 . : : 7 
. preſentation of the king, and therefore the writ was brought again 


15. bein him alone, and pending the writ of quare impedit, the Faint, d 


Spencer's | aſte r 
cale. | 


Hays 


a 
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aſter the fix months paſt, and he had only the next preſentation by 
rant; 29 by the juſtices of C. B. where the plant! dies, the ex- 
tor. Nail 01 ot have writ by ; JON accounts; but contra in ſome 
„ere the dof 14 «Nt ales Denali 18 the writ; 3 and this writ was 

ot hy the executor after the {ix months were Pai ſt, and the ex- 
ed to laave ſaved the matter by the journ ys accounts, 


mY 


t allowed, Br. Journes, 6 &c. pl 23+ ies 4 E. & Ogle 


ai an uy urs voho pleaded FLons per diſcent the day of Ibid. ſays, 


2 
* int, F 2 caded, that heretofore pe fucd anther ww vit the like 
hath been 


inſt 1 ; e jane 75 er 4 Upon the Jams bindt, {71 this courts and pl2aded 
ant was outlawed; 1 which r awry » for the n ſui⸗ Wiency of ægainſt the 


6 tigus, FE U* fe 1 3 and that 55 freſhly brought this gag aar, but 
that no 


ait the deiendant had aſſets the day of the firſt Writ agent 


" A. 
Ci) 


1 1 
kv 101 at cio, L 
ed; v-hereupo! the : Ccfencant demurred. Hob. 248. Hill. hath been 
5 71 
C. Spray v. Sherrot. given in 
thoſe ca- 
— 4 Pree dent was ſhein to the court of thi: caſe and that - UPON :Tae joined, whether 
the day of tie firſt writ brought, the plaintiff had verdict and judzme! It. Cro. J. 589. 
tere in debt inſt an adn lritcr darante mums et ney Sc. who ple: ded riens the d: AY of the 


„And nl F thewed 0U:.awryv and revertal as above, 2 ad that he brought another writ 

„ and up ce iſſue ſoined, verdict and judgment Wa s given tor the plaintiff ; and Upon 
error brought in t judgment was aflirmed; and all the court held the writ well brought 
en he purſues till defendant be out 1 the Gs 1 is deter- 


by journeys acco 


1; and wel the Ou: lawry is afterward 


Min 
J. 3 8. Mich. Jac. 43s N. \ V. Th n 11 V . £ vl Irich.oaos*, Ky 4 re f and 1thrmed fn he good lau- : 
bectuſe othMiſe the defendant himſelf would take advantage of his own ill plea, which the! law 


will not ſuffer. Winch, 32. Paſch. 22 Jac. C. B. Anon. 


8. Aﬀvrit may be brought by; journeys accounts ggainſt an exe- And fo 


» 


cutar; fer PDoderid ge who ſaid it was ſo ad,udocd in C. B. in may a writ 
IN nature 


Sharpelſſy and Eng! Th” s Cale. 
of journeys 


ACCOUNS GE brought Y «N αι but it ſhould be within a y ears, unleſs a reaſon 512 cauſe 18 
Tl 2 30 Y — . 1 *1 

ſhewn, Gibh. 290. Trin. 8 Geo. 2. B. R. Wilcox v. Huggins, will not he for t! «E CLCCUe 
»1t. 12 Mod. 229. Anon. 


7 * , : 2 » 5 : 
tor n apatem:nt of hi tefiator 5 fit, 


g. If teſtator makes A. exerutor with condition, that 1 if he do fuch 
ac, then B. Hall be executir ; in this caſe A. is abſolute executor, 
unleſs he determine his office by his own act; and then B. is not 
privy to * Journeys accounts. 1 Salk. 393. Mich. 9 W. 

C. B. Eſtobb v. Thoroughgodd. 
10. An infant- executor plaintiff cannot take benefit of a ſuit gut of a 


commenced by adminiſtrator durante minori ætate, to avoid the ſuit by ex- 
ec uo du- 


ſiatute of limitations. Comb. 428. Eſtobb v. Thoroughgood. eee 
ritate of the infant executor he may. 1 Salk. 393. S. C. 


(C. 2) In what Court ; and at what Time 5631 
— fikg 


N OTE, that a feme ſhall not have advantage of Journeys ac- 6 Rep. 19. 


counts but in the Jame court in which the firſt actian was ; _— 
_—_— «a » 


for if the one action, as aſſife of freih force, be 2% the franchiſe, Which cite; S. C. 

Is there abated by jointenancy, and the other affiſe of novel diſfeilin and 18 E. a. 

is brought in the guildable before the juſtices of alle, this cannot 1 
by" 


I5 diſcharged |, there is 1:9 . ry d-fruult in a 1t:ff, | &; 


— — ——·—b1 
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Br. Jornes 
Accounts, 
pl. 201. 

Cites S. C. 


But where 
the action 


Was 
brought by 


Journeys 
accounts 


about a year 
after the outlawry was declared void, and diſcharged by plea, yet judgment 1 
upon error brought in B. R. Cro. C. 294. Hull. 8 Car. B. R. Finch v. Lam 


See ſoin- 
tenants 


(C. b) pl. 1. 


7. 9. 


S. P. Per 
Newton 
and Port. 
Ibid. pl. 
16. cites - 
2 H. 6. 54. 
Br. Eſtop- 
Pel, pl. 29. 
cites 41 E. 


5+ 4+ 


® The te- 
nant Dall not 
f {end n-te- 
nurt, but 
ſhall be eſ- 
topped by 
the lex 
gager; per 
Priſot and 


Journeys Accounts. 


be by journeys accounts; for the fir? record is net there. Br. Jour- 
nes, &c. pl. 20. cites 8 All. 8. | | 
2. In formedon, where writ is abated by jointenancy pleaded and 
confeſſed by the demandant, and he purchaſes another bearing teſte 
or date meſne between the firſt day and the fourth day of the return of 
the fir/t writ, this is good, and ſhall not be intended purchaſed pend- 


ing the firſt; for the tenant may appear at the firſt day, and receive 


judgment immediately, and then the writ is not pending till the 
fourth day. Br. Brief, pl. 201. cites 24 E. 3. 28. 

3. A writ of quare imtedit was abated, and another writ was 
brought a year af.er. Br. Journes, &c. pl. 25. cites Fitzh. Quare 
Impedit, 32. | 

4. Where in debt the defendant was out!awed, and after the out- 


lawry was reverſed, the plaintiff ought to bring His writ of journeys \| 


accounts imma diately after the reverſal of the judgment in the out 
lawry, if he will take advantage of it. Winch. 82. Paſch. 22 Jad 
C. B. Anon. | 


C. B. Was aſſirmed 
4 


(D) Pleadings in a ſecond Wr. 

I. I N all cafes where the writ is. abated by plea of the tenant ex 
officio Curiæ writ ſhall lie by journeys accounts. Ar. Jour- 

nes, &c. pl. 6. cites 46 E. 3. 14. = 
2. Præcipe quod reddat abated by jrintenancy, that the ba on held 
with the feme not named in the writ, and the demandantforought 


another by journeys accounts, and the baron and feme wolld have 


pleaded non-tenure, and could not; per Thorp. Br. Journes, &c. 
plix1. cites 38 E. 3. 13. 8 
3. Pracipe quid reddat is brought againſt A. who abated the writ 


by jointenancy pleaded with K. and he brought a new writ by jour- 


neys accounts freſhly againſt both; they may plead jointenan. y again 
with I. For K. ſhall not be eſtopped; becaufe he vas not party 
to the firſt writ, nor by conſequence A. For they ought to join 
in plea; by which the demandant replied and ſaid, that the day of 
the firfl writ purchaſed, A. and K. were tenants, abjque hoc that the 


third, in whom the tenancy is alledged, any thing had; and per tot. 


Cur. this is a good plea, as weil againſt K. who was not party, 
to the firſt writ, as againſt A. who was party; quod nota ; other- 
Wiſe it would be if this ſecond writ had not been purchaſed by jour- 
neys accounts. Br. Journes, &c. pl. 4. cites 41 E. 3. 4. 

4. Pracipe quod reddat; the tenant alledged nm-tenure; the de- 
mandant ſaid, that at another time he brought ſuch another writ 
againſt the tenant, which was abated by ly gager of non-/ummons, 
and this writ brought by journeys accounts; judgment if he ſhall 
plead * non-tenure, &. And there it is agreed, that writ lies by 
Journeys accounts; and after the tenant was compelled to take 


uc, that he was not tenarit the day of the firſt writ purchaſed, and 
| the 
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the clerks would have added theſe words, nec unquam peſtea, and Danby. 
this addition was ouſted by the juſtices, &c. Br. Journes, &c. pl. clearly. Br. 


6. cites 46 E. 3. 14. N 
| Cites 22 H. 6. 34 


S. P. Re- 


s. Debt was brought as agarnf? executor, which was abated, be- 


Jo comet ate, * —_— * 
F neee ß 
e . 
n ]«é?¹. M pr ee ES 


5 caute the defendant faid, that he was adminiſtrator, and by journeys _ 5 

the accounts the plaintiff brought a new writ againſt him as admi niſira- Spencer's 
tor, and the defendant ſaid, that frelly adminiſtred the day of the writ Caſe Ang 

8 purchaſed; and per Wych, he thall fay, fully adminiſtred the day of 3 "_ [ 

Ae the firjt writ purchaſed, by reaſon of the journeys accounts, which H. 4. tit. f 
ſeveral agreed; and after the iſſue was taken, that fully adminiſtred, Execution, 
Priſt; and the others e contra. Br. Journes, &c. pl. 7. cites 48 . - ons i 


E. 2. 21. 0 
65 In debt againſt an executor, the defenuant pleaded fully ad- 


ini/tred, and the plaintiff ſaid, that at another time he brought ſuch | 
ber writ againſt the defendant, and it was abated, and did not i 
ſhew the cauſe, and that he had aſſets the day of the firſt writ pur- 
chaſed ; and the getendant was compelled to anſwer to it, though - } 
the firſt writ ted by the proper default of the plaintiff or not; | 
j 

| 


yet in this caſe the plaintiff cannot have journeys 

eeins. Br. Journes, &c. pl. 8. cites 2 H. 4. 21. 

nant in tail bas iſſue two ſons and dies, and A. abates; C nta abe 
dies, and the youngeſt fon brings formedin, and makes 1 
to his brother after fraſfineut made by the abator ta the l gule; 


himjeif hei 
10e of the abater, the writ ſhall abate. Br. Journes, &c. pl. 12. per New- 
= tony Br. 


cites 7H ©. 16. per Newton. A | ee 
£2. Journes, 
# &c, pl. 12. cites 7 H. 6. 16. 


accounts, as 1 
7. Wher 
the eideſt | 


Tre I =" - 


plaintiff replzed, that be brought præcipe againſt this tenant and A. 
and at the grand cape A. made default, and this tenant appeared, and 
| ſaid, that he was tenant of the whole, and tendered to wage his law of q 
non-ſummins; and the defendant maintained the writ; and at the day & 
of the ven. fac. the demandant con, 5 that the tenant was tenant of :| 
the whole, and prayed leave to purchaſe a better writ, by which the _ 
writ abated, and this writ is purchaſed by journeys accounts z i 
judgment, &c. and the writ awarded good upon this matter, and | . 
the tenant compelled to anſwer over. Br. journes, pl. 16. cites {1 
22 H. 6. 54. | 
9. And in ancient times if the tenant pleaded jointenancy, and the 
writ abated by ſue tried of this, he ſhould have new writ by jour- | | 
neys accounts, as well as if he had confeſſed the exception, and taken ö 
a new writ by journeys accounts; per Brown. And ſo it ſeems 
that at this day a man ſhall not have another writ by journeys ac- | 
| counts, but where he confe//es the exception. Br. Journes, &c. pl. y 
9 16. cites 22 H. 6. 54. | 
10. If it does not appear whether the ſecond writ was by jour- 
neys accounts, yet per Billing juſtice, the plaintiff may averr it well 
enough. Br. journes, &c. pl. 18. cites 9 E. 4. 5. 
11. The tenant cauuet vouch without cauſe after the firſt writ. 
2 | Relolved. 


: : - i 
8. Plecipe quod reddat; the tenant pleaded non-tenure; the 
| 
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roke J. 


conceived, 


that as this 
outl au ry 
at not re- 
verſed by 
error, but 
avoided by 
pea, the 
firſt origi- 
nal! was not 
determi- 
ned; - bur 
* A. 

zu Lave 
. ece.! 


therenpon ;. 


and that to 
deg Na new 
Origin wu, 
ang in ano- 
De, chun- 


the words 


or intent of 


te 21 Jac. 
26. But 


the other three juſtices hel! the vurinces not material to the ion, being 
to be for the fan c le; and tho the outlawry is not reveried by errc Wo 
5 all one within the int 

by error, but where -e © lau ry is reverſed, ſo that it be by any ir ans; 
ment was affirmed. Cro. C. 20 J. Finch v. Lambe. 8. p as to the ing 


Journeps Accounts, 


Reſolved. 6 Rep. 10. b. Hill. 45 Eliz. C. B. Spencer s Caſe, i C 
And after by ajient the tenant picaded in bar, Ibid. ; H 

12. A. brought caſe by writ original ag ainſt B. in C. B. N I bs 
counted un ofimsft 5 made 18 Fac. The original was brought the 1 b 
19 Jac. and was fs the dama ge of Fool, The action tas laid in Z. [2 by 
and aefendant was guard. T. * outlau- ry was reverſed in C. B. 555 
for not returning the exigent; and 2 year afcer rover fal, A. brow gt 5 N 
new / action there, and laid i! 75 ell, by order of the Court, to the £ te 
damage of 600 J. and he recoy 2 upon non 2 Mumplit pleaded . 8 
3000. B. 2figned error, that the ſecond writ was 3 after the 5 5 


%. 


time limited by the Hats tc of limitations of 21 Foc. cap. 16. A re- 
fired „ that the 2 d ac119N was brought with: mu year after the cut- 
lawry reverſed, and averred that it was fer w ſame premiſe, B. de- 
murred; it was agreed, that if action be bro ungut wit: Ain the time 
and * the dclendant be eutlawed, and the time 33 and then hol 


ou: dawry i is reverſed in C. B. "Ig default in the en: rent, a new wii 
brought within a year after is good by the ſtatute. Secondly: 
was rclo ved, that notwithſtanding t. | 


nere IS 4 Tariance beteten 17 
* 
4 


2 * 3 » n 
. and ſccend action, the firſt being in L. and thg cond in 8 
the damages in the {irit being 500 J. and in the ond 600 J. vet 
becauſe is was E that it was for the Fee 65 2e, a 4 


this cenfejjed by the demuryer, it was good, and Y. 
ment was alfirmed. Jo. 312. Hill. 8 Car, B. R. Lan 
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ent. of the ſtatute: for the flat ute 15 not where th 
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te :? erti; 55 int * 65 j ur ne ACC ap. ; het, and re ene againſt them; Now the 
whether Le ſhould recover colts for His ſuit in The fliſt writ ? and 1t was argued that 
he Told, becauſe the” at ni ſt te did not bring his wiit u ell, viz. againſt beth, yet the law gives 
7. uch 1a ge, 1 at 11 4 ” 5 0 a 2 g — 11a 
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(E) Judgment. And what all be recovered, th 


1 J * Varmeden it was agrecd, that a man ſhall have a neu- writ 
by) journeys accounts, after the firſt is avated by ley gager of = 
nen- ſummons, and ſhall avoid mejne ſecffments by which ſecoftments F. 
the tenant would have . in BAT ty of the demandant. Br, Fl 
Journcs, &c, pl. 21. cites 11 H. C. 34. 55 
2. A ſſſe by tus; the one dies, by which the writ abates; ; the hor un 
brings chi al/ife E by journeys accounts, and recovers, he ſhall 
hive the * TH + the firft ſuit. Br. Journes, &c, 2 18. Cites g 
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cognizance who are tenants, and therefore he ſhall have the advantage by journeys accounts, 
Aud then it follow s well, that he fhall fate the cofts of the firit writ ; for by journey's accounts 
he ſha'l have the fame advantage as he mould have in the firſt writ. And fo in this calc, the 
cots ſneil he ſevered in iuch man er, Iz. that he ſhall recover the coſts of the firſt writ againſt 
him who alleged the Juntenancy, ud the colts of the ſecond writ againſt them both; and fo 
becauſe the law adjudges in him o default to fach intent that he fhall have the advantage of 
Journeys accounts, it ſcems he Mad! live the fame advantage as he ought to lmve hid in the firtt _ it. 
Pit of the gather part it was ſaid, that it 15 not reaſonable, that be ſhall have the cofts af the firſt 
win; bec ue the writ commenced to be. i on the part of the demandant ; and to cauſe the 
tenant to recompence him fuch writ, which he himfelf had ill bronsht, is not reaſonable : b. c 
otherwile iti etbe writ is ahnted by the dearth of one of rhe defendants; for in this ca 2 
the default is rot and thersfore in this caſe he thall have colts in the ſ-cond Writs 
And if a writ be . ty tuo, und (he o will nt ſue, ſo that he that would fue has a writ of ſom © 
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mons ad ſequend' mul, and after the orgher is fummoned, and the one fues forth and recovers, he 
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Mall net have cofts for the ſuit betwezu the two plaintiffs, becaute no default was in the ten 
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ii is no reaſon that the tenant ſhould be charged, and it is not ag unſt teaſon tho” he thi] have 
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cles; adjudoM}l, that tiere needs no deprivation, but it becomes void -d other 

preſently. bFnot reading the articles. Cro. E, 679. Trin. 41 El, rn 

B. R. Bakr v. Erent and Robinſon, | | N . 
b. Greens caſe. S. L. Velv. 7: Grendit v. Baker, I. C. but not S. P. 
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Prayer, Tenne doubted, Whether the juſtices of oyer and ferm- 
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then he is not puniſhable by tne fratute.. Goldib. 162. pl. 95. Hill. 
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43 Eliz. Home's calc: 


nl, F AY NY 1945 © ra Army n , 
3. In caſ- of a deprivation ipſo facto, there ousht ts be a ſentence + F. 5. 4. 


declaratory of the deprivation, to give notice to our law; per te, thit he 

3 „ "7 £44 4 4 171 of That ilnkes 

Popham Ch. J. Goldib. 165. Hill. 43 Eliz. 1 
Ia c huren 


yard hall be exionmuncated ipſo facto, vet that is to be intended after a ſentence declaratory, 9: 
Rl : A ' iesss 4.4 1 + 6 " ES 3 . 8 , . " - 
Cul viction ; otherwiſe there can be no abſolution. Cro: E, 919. Hill. 4s Eliz. B. R. Sonhan e. 
1 8 0 ! » __ Co * K + Wo ee i 4 I 1 5 
Frundle.—8. P. Arg. Cro. E. 68. cites D. 18 Eliz. 275 —He does not ſtand ex communicate. 


; 3 
until he be thereof convicted at la, and this tranſmitted to the ordinere, tho! it takes awas 


Vent. 146. Trin. 23 Car. 2. B. R. Dyer v. Eatt. 


the 
neceility ot any fentence ot cxcommunication. 


4. Where a judgment in an inferior court ſhall not be ipſo facto 
vord, theugh declared by a private aft of parliament, that it ſball be 
vord, dee Treſpals (G. a) Prigg v. Adams. 

5. Where acts of parliament relate either e matter of record or 15 Mc. 
Specialttes entered into with ſome ceremony, tho' the ſtatutes make 65: Az. 
them void, yet it mult he underſtood in a proper manner; and acts . 
of par!.znent do always ſuppoſe nece{lary incidents; but where 

X | . they 


4 

2 
: 
4 
Ls 
' 


CS a 28 — D— 


—— z 9% | rs. 129% He + ↄ — re DR 


r I ua 
6 n 


* 166 


EU 
ey 
* eager! 4 . 92 W 
ah * 9 a 


YL 
ee 


D 
do oi; e 


wo. 1 


2 


$900; 26d, 477 e W 
„ ee e e * 


3 4 


3 Wy 


2 


CY 


YO OL WET 


Ve Woe 


— * 20 25 n 


* r - apt 3 


. n ey 
p 
9 


» N 
oy 8 2 


1 
S 
SS 


Ireland. 


3 5 . 7-47 . . - ; 
they Telate 79 maiters en pais as (in the principal caſe it did) to an 
election into a corporation, it is very different ; per Eyre J. 10 
Mod. 180. Trin. 12 Am. B. R. the Queen v. Buckingham Cor- 
poration. 


Ireland. 


(A) How far bound by the Statutes here. 
C1 


fp, 1. NV an act of parliament (called Poyning*s law) holden in Ira 
D land in 10 H. 7. it was enacted, that al! ſlatutes mad 
&: Engl A 5 K , 
3 England before that time jhould be of force and be put in ure i 


14 
& TI 


ac of thi realm of Ireland. Co. Lit. I41. b. 


ro J. 7 4 
x ii them ia Ireland ; but all acts made in England ere 10 H. 7. d 


by the ſaid act made in Ireland. 10 H. . cap. 22. 12 Rep. 111. Hill. 10 K. 
lagna charta extends 


C 
2 Inſt. 2. ſavs, that by tl liw | but there cites it as made 11 H. 7. 
wo Ireland. 4 Init. 35t. recites the ſtatute more fully, and fays, Muff paritament 
7 9 


made in England frc- that time, wherein Ireiand is not particular ly name ro gone ally int d 
extend not tHereunto; “ for though it be governed hy the ſame law, vet it 5 a Ng I realm or king- 
hath parliaments there. — S. P, Arg. Cart. 182. 198. cites And. 2 62. M ork's caſe. 

Jenk. 164. pl. 74. I&vcts of parlia- 


tt, 211.1 125 » Dat 
on - * 0 - : . 
z ſhail not be bound without , ab, though the nature and reffon of the act 


2 Vent. 4. & 5.—7 Rep. 22. in Calvin's caſe. 
ment, Ireland 
Though 


7 

tend to Ireland. Skin, 519. Irin. 6 W. & M. B. R. in cate of Phillips v. Bur 
Meland has its own parliamen;, yet it is not abſolute, & ſui juris; for if it were, Higland has no 
power over it, and it would be as free aſter conqueſt and ſubjeftion by Englaf!, as before. 
And that i: is a ed king is not doubted, but admitted in CaLvix's CAsE $iveral times, 
232, Hil}. 21 & 22 Car. 2. C. B. per Vaughan Ch. J. in caſe of Craw v. hamſey.— 
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2. in caſe of Otway v. Ramſey.— Aud by ttatute 6 (729, 1. . 5. ff. 1. the lin gdm of Ireland 


EDT uhm the 1 loo of Great Britain, as bers rn.jeparadly 


= - * * * 
25 82 Doria: unt un P'undan. 
#72007 05 bf * 74 hs c 4 7 i 4 , . a ; 
* * K * « N , p 1 5 x 7 — . * 
1 led 1! are And the Rind); i, ui the corjert of le hid and commons of Great Britain in + 
” . * 0 7 * * - * * 5 
par. :. t, hath we, to murc l- I vind the P opts of Ireland. 


*[50 7] 2. Lands in Ireland are not bound by a ſtatute in England, but 

3 17. their perſons are. Cart. 186. Arg. Paſch. 19 Car. 2. C. B. cites 

„ 7 Rep. 22. Calvin's caſe. and Mo. 796. | 
Ireland is beyond fea as to the fatute of limitations. Arg. 


Hill. 2 W. & M. Show. 197. ſays it was ruled fo. | 
4. Bond executed in England for a debt in Ircland ſhall carry 


but Engliſh intereſt. Mich. 1700. 2 Vern. 395. Lord Ranelagh 
v. Sir John Champante, - 


(B) Writs. What Writs may go into Ireland. 


I. A writ of error was brought upon a judgment given in Ire- 
1 land. It was held, that a day ought to be 3 rule of 


court to the plaintiff, to aſſign his errors, or elſe to nonſuit 25 
or 
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41. pl. 78. 


for partition is in nature ef a writ of partition at the common law, 


Ireland. 


for the defendant could have no ſci. fa. into Ireland. Vent. 53. 
Hill. 21 and 22 Car. 2. B. R. Anon. 5 

2. In error of a judgment in B. R. in Ireland, it was ſuggeſted 
that the plaintiff was in execution on the judgment in Ircland. 
The court ſeemed to be of opinion, that a habeas corpus might be 
ſent thither to remove him, as writs mandatory had been awarded 


to Calais, and now to Fer/ey, Guernſey, Sc. Vent. 357. Mich. 33 


Car. 2. B. R. Anon. 

3. If a writ of error be brought of a judgment in Ireland, and 
judgment affirmed in B. R. here, no capias can be in any county of 
England; becauſe the cauſe of action ariſes in Ireland, and there 
the venue is laid; and therefore the original capias ought to iſſue 
in Ireland, but no capias could iſſue out of B. R. in Ireland, and 
erefore not here; neither an original nor teſtatum. But the 


be Ch. Fuſtice of B. R. in Ireland, and there execution ſhall be ſued 

yr all; for though the judgment be affirmed here, yet the law 
poſes the party commorant in Ireland; for the coſts are but ac- 
ceſſory to the judgment, and ſuch mandatory writ determines the 
writ of error hereind re/tores the cauſe in Ireland; per Holt Ch. 
J. 12 Mod. 22<Mich. 10 W. 3. Coot v. Lynch. 


_ thod is to ſue out a writ, reciting all the proceedings here, directed 


of Eugliſi Courts over the Lands in 
Ireland. 


Leake v. --» 
ge lies of land in England for land in Ireland. Jenk. [568 
| Cart. 187, 
3. Upon a ſuit in England, vu, r does not lie in Ireland. A's: 8. F. 
Jenk. 41. pl. 78. | 
4. Cuſtoms of Ireland, as for the 201% of one dying without iſue 
to have à moiety, is not allowable here. Ir. 1670. 3 Ch. Rep. 53 
Moor v. Morgan. 
5. As to the 28 F lands in Ireland, a bill here is good, the * Fin. R. 
perſon being in England ; for they are in the perſonalty. But as . 
0 partition of lands, which is in the realty, he cannot proceed py, S. c. 


here; for a commiſſion cannot be awarded into Ireland: and a bill —S.?. Nur 
can they 

— .. , : 5 dive P 

which lieth not in England for lands in Ireland. Hill. 27 & 28 of unde 4 
Car. 2. Per Ld. Chanc. 2 Chan. Caſes 214. Cartwright v. Pettus. there. 2 

Chan. Caſes 

But an account of profits W345 


189. Mich. 2 Jac. 2. Lord dare v. Sir Maurice Euſtace. 
decreed, Vern. 42 1. Cites Pe...'s caſe. 


6. Chancery in England cannot award a ſeque/tration againſt see Sequec- 
lands in Ireland. Arg. Mich, 1682. Vern. 76, Earl of Arglaſs tration.— 


v. Muſchamp. —2. Chan. 
Cales 1509, 


Mich. 2 Jac. 2. S. P. in cafe of Ld, Kildare v. Sir Maurice Euſtace.— The Maſter of the Rolls 
thought a ſequeſtratim cannot be granted here of lands in Ireland for a contempt of this court; 
for that the proceſs of this court cannot affect any lands in Ireland, the practice in ſach caſes being 
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568 Treland, 


to make adi, that the perſon ſtanding in contempt is here in England, and being afterwards 
taken upon proceſs, the court will oblige him to give bail to abide aud perform the decree, Hil). 
11 Geo. 9 Mod. 124. Fryer v. Vernon. $ 

S. P. And that the obliging him, if found here, to give ſecurity, is a plain proof that he is nor 
ameſnable to this court; for if he was, that precaution would be unnecetfary ; and ſo a purticulur 
Hpueſbration was denied, but a general one granted of courſe. Sel. Ch. Caſes in Ld. King's time. 
5- 6. Hill. 11 Geo. 1. S. C. | | 


(D) Power of Engliſh Courts over the Perſons of 
Iriſh Men. 


7 Rep. 23. 1, Fine levied here ſhall not bind a man in Ireland; for be 18 


S. C. cited 8 e : ; ; 
in . e | within the words of the ſtatute, which provides for perſons 


| —— out of the land. Pl. C. 375. Mich. 4 & 5 Eliz. Stowell's caſe, 
Hy 7 | 
Arg. S. P. 5 f ; 
2. A man in Ireland cannot be wouched, 2 Vent. 4 Hill. 
S322 Ci. (WW 
foe Ve. 3. Chancery in England will relieve againſt fraudulent ch 
406. ances gained of lands in Ireland, when the defendant is in England. 
Mich. 1682. Vern. 75. Earl of Arglaſs v. Mif champ. | 
4. Bill as to land in Ireland, the title where was under the act 
of ſettlement there, was exhibited againſt the d\ '-ndant here on his 
coming to England, and a ne exeat regno grant and he was put 
to anſwer 4 contra made for thoſe lands in Ire 
departed to Ireland without anſwering, he was ſen 
ſpecial order from the Ning, and made to anſwer he contempt, 
and to abide the juſtice of this court. Per Finch C. Mich. 1682. 
Vern. 77. cited in the caſe of Earl of ARGLass v. Husch, 
as the caſe of Archer v. Preſton. a 
& Chan, 5. Bill lies here for relief as to a truft if lands in I Jand, defen- 
ſes 188. Cant being in England; per Jefferies C. Vern. 405. Mich. 1686. 
Ss Earl of Kildare v. Sir Maurice Euſtace. 
Rut if he 6. A ſubpœna may iſſue out of the chancery in England returna- 
will not ap- ble in the chancery in Ireland; per Jefferies C. Vern. 406. Mich. 
pezr ve 1686, in the caſe of the Earl of Kildare v. Sir Maurice Euſtace. 


can proceed 
no further, nor take attachment upon it. Ibid. 420. 


[ 569 ] 7. Trover will lie in England againſt tenant by the curteſy of 
| lands in Ireland, for a converiton of timber in Ireland; becauſc *tis 


$. C. cited 8 : . 
8 Mod. za. a tranſitory action; but otherwiſe of local actions. 1. Salk. 290. 


Mich. 11. Trin. 7 Ann. B. R. Brown v. Hedges 
Geo, 1. in | 


the caſe of Walrond v. Van-moicss 

2 Vent. 8 A. man may be ſent over to Ireland te be tried for a crime 

2 ty there committed, notwithſtanding the clauſe in the habeas corpus act. 
Gib. 111. Mich. 3 Geo. 2. B. R. the King. v. Kimberly. 2. ./7-a 1 


(E) Judgment) 
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Jreland, 569 


erwardͤz 
» Hw. 
e ig not : | | 7 
a p * 1 7. See Vaugh. 
nic WS (E) Judgments in Courts there. How far Ladle 252 oh. 
s time. | 19 
= to Courts Here. tot. Cur. as 
1 | | to Ireland. 
= 1 R. in England may reverſe judgment given in B. R. in Ire- The an 
5 . «C3, £5 3 ö mien! Ve- 
75 of 5 land. Br. Juriſdiction, pl. 109. cites 34 Aſſ. 7. e, 
+ barge the [rw of having judgments there reverſed for error in England; per Vaughan Ch. J. 
A Vaugh. 292. Hill. 21 & 22 Car. 2. C. B. in caſe of Craw v. Ramſey. : 
| And by the ſtatute of 6 Go. 1. cap. 5. /. 2, the Houſe of Lord; in Ireland baue mt any juri)a: bien 
4 he 18 10 n or. dere any judgm: ut or decree uud in any court within the faid kinzaom 3 and all 2 9cedings 
erſons & fore the ſud Ho. 7 Lerds, Son any jeed nent or d:crec, are void; 


ie, 


2. A. writ Ferres in B. R. here, of a judgment given in B. R. 
| Ireland, is a ſuperſedeus to ſtay execution there. Cro. J. 534. 
j h. 17 Jac, B. R. the Biſhop of Oflerie's caſe. 


A writ of error was brought to reverſe a judgment given in gee Tr, 


. 5 reland, and an error in fact was aſſigned, and tried in the county (I. a.) pl. 8. 
gland. next to Ircland. She Court ruled the ven:re to be well awarded. 
h 5 Ven 59. 22 Car. 2. B. R. 
15 4. Judges in Mgland are proper expoſitors of the Triſh laws. 
| Per Jefferies C. Mhitted with Judges. Vern. 422. Mich. 1686. 
or) Earl of Kildare ir Maurice Euſtace. 
zen he 5. An adi t delt was brought in the court of C. B. in Ireland, 
r by * ME againit an adiniſtratrix, upon a judgment in the court of B. R. in 
ge" England. he defendant pleadcd in bar a judgment had againſt 
a pa | the inteſtate in an action of debt upon bond in the court of exche- 
LAM, quer in Irelgnd; and upon demurrer, there was judgment for de- 
| tendant in P. B. and affirmed in B. R. Upon a writ of error in 
_ the court oB. R. in England, the principal queſtion was, whether 
1686, debt lies in Ireland upon a judgment obtained in B. R. in England; 
and all the court inclined ſtrongly that it does not lie; that Ireland 
* is to be conſidered as a provincial government, ſubordinate to, 
Mich. but not part of, the realm of England; that acts of parliament made 


. & hcre, extend not to Ireland, unleſs particularly named, much leſs 
= Judgments obtained in the courts here; nor is it poſſible they ſhould, 
becauſe we have no officers to carry them into execution there; 


teſy of Rt 1 

. for though mandatory writs iſſue thither, yet writs of ordinary 
295 = remedy do not, as appears in Vaugh. 290. Beſides debt on a 

99 judgment 75 à local adlion, and muſt be brought in the ſame 


county where the judgment was obtained; a fortiori, not in a dit- 
ferent kingdom. Accordingly the court were ot opinion to affirm 
the judgment; but the cauſe ſtood over for another argument. 


crime ; 2 : 
us Act. Mich. 11 Geo. 2. Otway v. Ramſey. In Eaſter term follow- 
1 ing, the plaintiff in error declining to ſpeak to it again, judgment 
: Fs affirmed, niſi &c, 5 

L See Error, Trial, and other proper titles. ] 
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(S. 3) (O). 


0 

Iſſue. | 

; | 11 

| | | . (: 
(A) There the Words (Iſſue) or (IIeirs of the c 
Body) give E/late by Purchaſe, or Deſcent by ; 
Ul. 

1 

. A Seiſed in fee of Black Acre, Green Acre, and White Acre, : 


has iſſue a ſon and two daughters, and deviſes Black Acre,, 
to the fon and his heirs, Green Acre to the cldeſt daughter at i 
her heirs, and White Acre to the youngelt daughter and her hei 
and if any of his children die without iſſue of his or her Ml 
then the other ſurviving ſhall have totam illam partem, &c. be 
them equally to be divided. A. dies. The elde daughter did 


leaving iſſue, and then the n dies without iſſueg, Ihe words totam 1 
illam partem give only an eſtate for life. And ii Gazwdy J. though 5 
it was objected, that ſuch eſtate for life in th; arviving youngett by 
ſiſter is drowned by deſcent of the fee, ſo as no che eſtate limited I 
by the will is void; it may be anſwered, that N ugh now upon 3 
a : 


the matter it be void, yet ab initio it was not ſo; fo, 't became void 
by matter of later time, viz. by the deſcent of the fe& ſimple. For 
if one of the daughters had died without iſſue in the Ny of the ſon, . 
ſo as her land had come to the ſon and the other ſiſteſ, there is no . 
coparcenary; for the ſon has all the fee, and the moiety, of the ſame 
is executed, and the other moiety expectant, and Jo ſiſter has " 
a moiety for life, and then the deviſe not void. And per Shute J. 5 
If both daughters had ſurvived the ſon, they ſhould have fee in 2 
Black Acre, but not by the will, but by deſcent in coparcenary. 2 9 
Le. 129. Mich. 29 Eliz. B. R. Hawkins's caſe. — Als. Pettywood V 
v. Cook. | 

2. Deviſe of a term to A. for life, and after to the iſſue of A. 
and for want of iſſue of A. to B. was adjudged a good remain- We ( 
der to B. in B. R. lately, but reverſed in Cam. Scacc. and a difter- 
ence taken between ſuch limitation te children, and to the iſſue ; per 
Ld Keeper. 2 Chan. Caſes 210. Mich. 27 Car. 2. in cate & 
W ARMAN v. SEYMOUR, Cited as the caſe of Peers v. Reeves. 


3. A. deviſes a term to his wife for life, and after her _—_ t1 1. 
the heirs of her body, and for default to J. S. The executor afſents BW 
to the legacy; the wife dies without iſſue; per Finch C. A. meant ot 
an intail to the wife which cannot be, becauſe then there ſhould be 
a perpetuity of a term, and though there be difference in words no 
when land of freehold is deviſed to one for lite, remainder afterward, We or 
to his heirs mediately or immediately, and where a term is ſo devi- - 
ſed, the difference is in words, the teſtator's meaning is the fame, | 
and now eſtates jointures and ſettlements are of long terms, and a ter 
ſimilitude is between them, &c. Mich, 29 Car. 2. 2 Chan. Cafes Þ the 
236. Bray v. Buffield. | ö | 
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4. And after their decenſe to their children, are words of pur- But had it 


chaſe, becauſe the) y work by way of remainder, and carry but an _— 
tis o 


eſtate for life; for in law the word iflue or child imports no more. ould have 


Fin. R. 280. in the caſe of Warman v. Seyman & al, ——cites it wow con- 
rued a 


as adjudged fo. 6 Rep. 16. Wild's caſe. 
word of 


limitation and not of purchaſe, and fo per Rainsford J. it was ſaid to have been adjudged lately in 
Cam. Scacc. and a judgmentin B. R. given to the contrary, reverſed upon the authority of Wild's 
caſe. Fin. R. 282. and by Ld. Chanc. to the ſame purpoſe, Hill. 29 Car. 2. 283. ut ante. 


— 22 * 


5. Iſſue ina will is as much as heirs of his body, yet ſometimes it [ 671 ] 
is a word of purchaſe ; as if a deviſe be to a man for life and after to 
his 1/ſue, and to the heirs of juch i que, in ſuch caſe ifſue is a word of 
purchaſe ; the fame law of heir. Skin. 559. Mich. 6 W. & M. 
Z. R. Incaſe of Mor v. Parker. 
6. A. deviſed land? to Hi 5 ſocond ſon and his heirs for ever, and for 8. C. cited 
yet of ſuch heirs then to the right heirs of A. K. died, the ſecond * 
died without iſſuc, living the eldeſt fon; adjudged that the ſe- 
Fond ſon had eſtate tail and no more, becauſe the words (and for 
want of ſuch heirs) are void in point of limitation, and import no 
more than want iſſue; becauſe the ſecond ſon could never die 
without heirs ſo Ws as his brothers or any heirs of his father were 
living. Theretg the Veir at lat in this cale ſhall take by deſcent, 
and = not b * the 7 1 Salk, 233. Trin. 3: B. R. Not- 


lands to A. and B. in tr uſt for C. for life with power Wms's 

es, and after C. 's deccaſe in truſt for the heirs male of * . 
—Cowper C. decrecd only an eſtate for life to be con- E 313. 
. and to his firſt, &c. ſons in tail male. But Har- Clerk v. 
court K. Hverſed that decree ind decreed an eſtate tail; though he Day. 
admitted that on marriage articles founded on the agreement of 

parties, the huſband in ſuch caſe mi; ht be only tenant for life, but in 


a will you muſt take the words as you find them. Paſch. 1711. 2 ; 


to ke 1 
the body of 
veyed to 


Vern, 670. Baile v. Coleman. 


(B) Where the Words Iflue, or Heirs of the — — 
Body, give Eſtate by Purchaſe, or Deſcent by 6 5 


Deed. 


; WI HERE the Heir takes any thing which Oe have veſted 
in the anceſtor, he ſhall be in by deſcent. Arg. 1 Rep. 
98. Paſch, 21 Eliz. in Shelly's caſe. 
2. The word heir does not ſerve for a name of purchaſe if he be 
not legal heir, nor the word iſſues. The word ſon or daughter will; 
or reputed, So in caſe of feoffment and will, though they are baſ- 


tards. Jenk. 203. pl. 27. 


3. An ule of a term for years in truſt to huſband and wife, and at- 2 Chan. 


ter to heir iſſue, they then having none, is all one, as if limited to 8 114. 


them and the n of their bodies, and the iſſue takes nothing as a $6. Ibid. S. 
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577 | Iſſue. 
O. And it purchaſor; per Ld. Keeper. Chan. Caſes 226. Mich. 27 Car 2. 


was in truſt 

ce fn Bullock v. Knight. f 

huſband ſhould receive the profits during his life, and afterwards that the wife Mould, and after Inf 

„ bee of their bodies /rould [receive the profits, ſo long as any fue of their bodies ſhould con- to 

tinue. | tail. 
/ * of . . . | 4 1 | 

Remainder to 4. A. poſſeſſed of a term for 2000 years, in conſideration of mar- * 

In 


rate | „ riage, &c. with M. demiſed to truſtees for 1700 years part of the 
th- iu of 2000 years, out of which 1700 Years, a term of 99 years was par- 
"od ken ticularly limited to A, for life and the remaining part of the 1700 

of a term; Jars was declared to be for a proviſion of A. and M. and their chil- (C 
for if it be aren, if A. and AMA. or any of their iſſue ſhould fo long live, remainder 
taken as a to the heirs of the body of A. on M. They both died, leaving iſſue 
1 B. then three daughters, B. C. and D.—C. and D. got an aſſignment of; 
p. cannot the whole term, and took adminiſtration to A. LB. brought her bill 
en I And the queſtion was, if ine ſhould have a third part with C. i i 
cog -| D. And though it was inſiſted for them, that the truſt of the wy | 174 
term veſted in A. and was executed in him, and that the dau gi 


Wes be al- though heirs of his body, could not take in this caſe ; yet the Maſ- ſub! 
3 ter of the Rolls conceived, that in regard, a p zicular term of 99 heil 
cluges ail, Years was taken out of the 1700, and particular, imited to A. that Wl v. 
and is no- the truſt of the whole term, as to the 1700 years ||i-:s not executed 2 
. to A. and cited the caſe of OAK Es v. CHAFORD, af? of TRaHERNE IM for 
by Ld. v. Cour rox, and the caſe of WARMAN v. SETNUR, where, by 7 
Keeper. 2 advice of judges, an alienation being to one for lite, Vi then to her othi 
e illuc, it was held, that the iſſue took by purchaſe, and Vue was not A. 
27 Car. 2. taken to be a word of limitation to veſt the whole teri» in the mo- if tl 
Warman v ther. And yet in legal underſtanding, itlue is a word dp limitation, of t 
eee and not of purchaſe ; and therefore conceived that theugh in the whe 
[ 5 72 principal caſe, the word (heirs} is not properly a word Of purchaſe, arre 
yet there being a particular eſtate for life during a particular term ing 

limited to A. the limitation to the heirs of his body afterwards on con 

that marriage, would carry it to all the children equally ; and the ra- that 

ther, becauſe it was declared in the deed, that after A.'s death, the tain 

triſtees ſhould execute e/fates to the perſon, and perjons reſpeftiyely, that ſaid 

ſpauld be intereſted according to their reſpective ſhares therein; which of : 

ſhewed that the children ſhould all take their ſeveral ſhares. 2 Vern, (hei 

23. Paſch. 1687. Ward v. Bradley. (ch1 

In this cafe 5. A, poſſeſſed of a term for years ſettles it in truſt on marriage heir 

e Caid, for himſelf for life, remainder to his wife for di, remainder to the alor 

that he heirs of the body of the wife by the huſba id; A dies, caving B. a ſon; wor 
would not per Somers C. Ihe caſe of PEACOcK v. SPoONER, ſettled in not 
2 pe. Dom Proc. November 1689, muſt govern this cate, There the not 

c den of lite limitation was adjudged as words of purchaſe and not of limita- drei 

Peacock tion, and that on view of that precedent, his lordſhip had lately de- mak 


=o creed accordingly in a like caſe, and ſaid, it would be in Vain 
EEE I ' . 

could fad to make a decree to be reverſed on an appeal, and therefore diſ- 
any dit mitled the bill, Trin. 1699. 2 Vern. R. 362. Dafforn v. Good- 


ſrcence-ir 
m man and Bolt. 

the caſcs. | 

Ch. Prec. 95, Dafforn v. Bolt Wms's Rep. 271, 372. cites S. C and ſays it was decreed, 


. - . f P F q * , * - & 
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6. At common law i ue is not a word of limitation in deeds, 2 Gibb. 22. 


Inſt. 334. the ſame law in caſe of an uſe; for if a feoffment is made 
to the uſe of J. S. and his iſſue male, this doth not paſs an eſtate 
tail. But in wills it is ſometimes a word of limitation, and ſome- 
times a word of purchaſe, according as the teſtator's intention appears 


in the will. 8 Mod. 383. Paſch. 1 Geo. 2. Shaw v. Weigh, 


(C) Jhere the Words Iſſue, or Heirs of the Body, 


\ 


are only a Dęeſignatio Perſone. 


JN marriage articles, there was a limitation to A. for life with- 
out 1 of waft, and then to the uſe of the heirs male of 
body of A. to be begotten, and of the heirs male of the body of ſuch 
nale. The firſt words (heirs male) are only a deſcription of 
'& perſons who are to take, viz. the firſt and other ſons; and the 
ſubſequent words denote what eftate they were to take, viz. to the 
heirs male of their Mdies. MS. Tab. cites 5 Feb. 1719. Trevor 
v. Trevor, 
2. A. on the n 


riage of J. S. with M. his niece, articled, that 
cement of F. S. and his intended wife, and the 
i ſue of the mar 


otherwile con 


F A.*s death. It was objected, that this 30 J. a year be- 
ing to be left to the heirs of the body of M. by J. S. it could not 
commence until M. 's death; (for nemo eſt hæres viventis) and 
that then all her children might be dead, or otherwiſe it was uncer- 
tain which would then be heir of her body. But Ld. C. King 
faid, that the court of equity has a greater latitude in conſtruction 
of articles than of limitations of eſtates. And that here the words 


(heirs of the body of the niece, by the huſband) ſhall be con/trued, 
(children) and the rather, becauſe it 75 ſaid juſt afterwards and to their 


372 


doe Heir 


(G. 3) 


Wrms'sRep. 
631. Paſch. 


1728. 


S. C. 


5731 


heirs, whereas if there be a ſon of the marriage, it mult be his heirs 


alone that muit take; and though in caſe of daughters only, the 
words (their heirs) had been proper, yet here are ſons, and it can- 
not be intended that the proviſion was for daughters only, when 
not ſo expreſſed; and the proviſo for preference of any of the chil- 
dren, ſhews that all the children were to take, unleſs A. ſhould 
make an appointment to any one; and the preamble being, that 


the iſſue ſhould be advanced as well as the huſband and wife, 


all the iſſue born at A.'s death ought to take, and are intitled to 
the arrears from that time. Hill. 1725. 2 Wms's Rep. 341. Tho- 
mas v. * 
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en a (A) In what Caſes they may be _ 2 tbeir n 


(2) pl. 3. 
—Fines(C) o. Coney i 


Br. Patents, [ I 
pl. 15. cites & © 
S..C. per take the conuſance ; for he cannot 


Martin, 6. 21. 
[ 2. If a fine be levied by a juftice in bank, 2 name ſhall not ** 

the fine. 11 H. 6. 49. 
D 3. So, if a fine be levied to a juſtice of bank, His name ſhall A 
4 the —_ becauſe he ſhall not be judge in his own cauſe. 11 
4 | 
[4 So, if a ice of bank be ſued in bank, I, cannot record it, th 
Fol. 93. but it ſhall be recorded by the other juſtices. 11N 6. 49. b. ] ſe 
at record it, but it 1 


I b. af 


ere; the toit m 


. 8 H. 6. y 


a fine be levied to à juſtice 0 7 ere he 1 0 Hh 
is own judge. 5 


ſhall be recorded by the other juſtices. 11 H. 
8. p. Br. [6. If the Chief Fuſtice of bank be to ſue a wr: 
Judges, pl. ſhall not be in his name, but in the name of the ſecank, 


| 
6 cites S. C. D 
per Martin. 19. b. | ic 
. F. per Babington. Br. Judgment, pl. 116. cites S. C. Br, Conuſar e, Pl. 27. cites 7 
S. C. per Babb. If the Chief Fu ice of C. B. bring an arion in C. B. as it is his ptivilege to do; | 
yet there he mu? nt te named in the whole proceedings br as pliintiffy and not ſo den as the pla- J 
cita ſhall be ſaid to be before him; for then it would be error; and the plucitie /b AY be coram Ed. 
Nevill, Joaane Powell & Joanne Blincow, [tbe other juff; £25] and if he take out the dit, it muſt nc: 66 
b: ſo much as ed in his own name, but in the name of the next ſenior judge ; per Holt. Ch. |. 1: w 
Mod. 988. Hill. 13 W. 3. In caſe of the City of London v. Wood. S. P. Per Holt Ch. J. 2 x 
Salk, 607. in Foxham Tithing's caſe, | 1 
Br. Patents, [7* If an action be ſued in bank againft all the judges there; : 
pl. 15, cites in ſuch caſe for neceſſity they ſhall be their own judges. 8 H. 40 
Rolf, but b. 
Babin- ton Contra, es, P. Br. Judges, pl. 6. cites S. C. per Rolf. But Babb, Ch. I. contra, a 
S. P. Per Powell J. 11 Mod. 164. If a real action be tued againſt all the judges in C. B. 80 
N 
Agg. [8. None may be judge in his own cauſe. 8 H. 6. 19. b. vide 
64 — Herodii directa. lib. 2. fol. 1440. | 
For it is a manifeſt contradiction ® that a man can be agent and patient in the ſame thing, and : 9 
what my Ld. Coke ſays in Dr. Box uhu s Cast, is far from any extravagancy ; for it is a very 4 tl 
reaſonable and true ſaying, that if an a& of pariament ſhould ordain that the ſame perſon ſhould be . ſt 
party and judge, or as is the ſame thing, judge 3 in kis own cauſe, it would be a void at of parlia- « d 
ment, per Holt Ch. J. 12 Mod. 687. in cafe of the City of London v. Wood. : tl 
*[574] | b 
[9. This is a ground in the feudal law alſo, as appears in the Pre- 1 
lleections of Weſenbech, cap. 17. fol. 401. i E 
2 70 If a fine be levied to a juſtice of bank, if he axsd takes the | 
artin, Br. 
Tadgment, cenuſance the fine is void. 8 H. C. 21. þ 
pL 116. cites 8 H. 6. 19, bd 
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[II. If the Lord Chance!lor mabes a decree between two ſtran- 
gers in a thing which concerns himſelf in intereſt, and for himſelf, it 
is void ; becauſe he cannot he a Judge in his own cauſe, H. 11 Ja. 


in chancery, between Sir John Egerton, and the Ld. Darby, and 
Kelly, refolved by the Ld. Chancellor, Coke and Doderidge. ] 

[ 2. If one of the juſtices of B. or B. R. brings action in his own 
court, and there recovers, this is a good judgment, though the judg- 
ment is given by the court and ſo by himſelf, but not by him 
alone. H. 4 Ja. B. R. Per Curiam, in the Baylies of Newcaſtle's 


caſe. ] | 
(13. So, if one af the coroners brings his action, and after the coro- 


ners give judgment upon the ontlawry, it is not erroneous, H. 4 Ja. 
B. R. in the ſid caſe, per Curiam. ] 


14. If a man brings action before the mayor, bailies, and fleward This cafe is 
ia vill, and after the mayor is removed, and the plaintiff is made laut but 
| not for the 


pr, and after he there recovers, this judgment is not erroneous z* rein here 


cor the judgment is given by the court, and not by him alone. given. 1 
H. 4 Ja. B. R. Per Curiam, the Bailies of Newcaſtle's caſe. ] — 285 
on. Alt is plain this reaſon is a ſenſeleſs one, but the true reaſon is to be 
A. ſuz in the court of mayor and bailiffs, A. is made mayor, and it is 20 
ie was made mayor, or it do not appear in the record that he was made mayor, 
do not come to the court below, and plead this error in fact, he ſhall never 
; but if he had pleaded this error in fact, and had been over-ruled in it, he 
error; per Holt Ch. J. 12 Mod. 659. Hill. 13 W. 3. in caſe of City of Lon- 
*S. P. Becauſe he was not ſole judge; for the court was held before the 
as the mayor, and two hailitfs, and the recorder, and fo their act; per Barkſdale 
O. Marg. pl. 14. cites Hill. 4 H. 4. Rot. 39. Wilchtor 1 v. Wiggan.— Action 
ight by mayor and commonalty in a court held fore the mayer and ald:rman ; for though 
10t fole plaintiff nor ſole judge, yet is he effentially plaintiff and judge; per Hatſell 
2. in caſe of City of London v. Wood. 


— 


the Mayor, &c. of La 
ſeen in 2 H. 4. 40. 
ſud in the record, tl 
there, if the defenc 
after aſſign it for 9 
might have a wy 
don v. Wood. 
plaintiff, wha 
ie:turer, D. 
sannot be br 


J. 12 Mod. 6 
Error out Pf C. B. The Mayor of London brought action on the ce a by la in the ſberiſt's 


court in Lonc hu, and had judgment; the d-fendant brings error in the huſtings according to the cuſtom 
of London, and was bound in a bond to th! mayw to projecute it with eff, The mayor brought debt 
in C. B. and writ of error now in B. R. and the queſtion was, whether the defendant was 
obliged to proſecute the writ of error in the huſt e ngs, the mayor beins judze of the court, and ſo judge 
and party; Holt Ch. J. held the bond void. But Powell contra; he agreed, that regu/:zly a man 
cannot be judge ?and party; but in caſes of neceſſity he may. As if a real action be bronght againſt 
all the judges of C. B. But this caſe ditters from that ; for the Hing, may be held before 6 aldermen 
gi haut the mayor, and then it hall be intended that the mayor was abſent, becauſe it does not appear of 
record. If the plantiff in his replication had replied that the mayor gave the judement, | ſhould have 


been of another opinion; and it does not appear that the mayor is a neceſſary part of il court. Po wis 


and Gould were of the ſame opinion, that the writ of error was well brought, and ſo the bond 
good; and the judgment given thereon in C. B. aftirmed. 11 Mod. 164. the Mayor of London v. 


Mackreith. 


15. Præcipe quod reddat again/? the abbot of B. who demanded 
conuſance of the plea and had it, notwithſtanding he was party, and 
there he prayed aid of the king, by which the demandant ſucd re- 
ſummons for failure of right; for the king will not ſend a proce- 
dendo, but to his own juſtices, Wilby ſaid, thoſe of the franchiſe are 
the king's juſtices in this caſe, and ſo he may write to them, 


by which the abbot demanded conuſance again, and the parol 


_ remanded into the franchiſe. Br. Conuſance, pl. 24. cites 21 _ 
. 3. 38. . | | 
16. Where the mayor and commonalty of D. have conuſance of Br. Conu- 
pleas and aſſiſe, yet in aſſiſe againſt the mayor and commonalty and F. S. face, pl A 
they ſhall not have conuſance; becauſe the mayor and common- &  ® 
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575 Judges. 


alty is pariy, quod nota, per Birton J. Br. Patents, pl. 106. cites 
21 AK 19 - | ny 
I7. Tropa by the dean and chapter of D. again/? F. K. mayor of 


D. and others, and the bailiffs and citizens of D. came and demanded 


conufance by grant of king H. and the opinion of the court was, that 
they ſhall not have conuſance, becauſe the mayor is party, and ſhall 
K his own judge; quod nota. Br. Conuſance, pl. 22. cites 38 
a 3 15. 
. 18, In aſſiſe by two before two juſtices, and pending the afſiſe one 
116. cites Juſtice died, and one of the plaintiffs was aſſociated to the other juſtice ; 


5. C.— and it was awarded, that h t doe and party, and 
. it w arded, t e cannot be judge party, and one 


— judge cannot take the aſſiſe without a companion; by which the — 
= judge would have been nonſuited, ſo that his companion might 9 


have proceded in the aſſiſe for the moiety; & non allocatur; bey 
cauſe he himſelf cannot record his own nenſuit, nor the «ther jug 
cannot do it without his companion; wherefore it was adviſed, that & 
who is plaintiff and judge cannot hold this plea. And that an #/- 
pecial aſſiſe ought to be awarded before other juſtigit. Br. Aſlſiſe, pl. 
372. cites 45 Aſſ. 3. | * 

Br. Cauſe, 19. Parol was removed by writ of the chance 


* e.— becauſe one of the bailiffi, who was judge, was 


Br. Error, matter was ſhewn to the court. 'T hirning ſaid, 
pl. 32. cites record in Lincoln, and therefore they ought not to 


Thicizno Poſal * quia favet, as in a baſe court, and if they err, 
re, unleſs lies; and i the defendant at Lincoln takes exception, thahthe plain- 
B. had ex- tiff is one of the bailiffs, the plea ſhall ſtay till this ccurq has deter- 


ikea mined it; and if they will not allow the exception, this is 


eourt ; and Which, by the aſſent of all the juſtices of C. B. the p 
in was manded. Br. Parol ou ple. pl. 2. cites 2 H. 4. 4. 

di ſalluwed . ; ws 
there, then it had been error; but if he admits him to be his own judge it is not error. Cro. El. 
320. Paſch. 35 Eliz. B. R. in cate of Walſh v. Collinger.—“ Orig. quar favit.| 


[ 


„Hut of Lincoln, 
Antiff, and this 
are judges of 
Kale by ſup- 


Br. Amer- 20. In treſpaſs it was ſaid, that by the la a man ſhall not be aner- 
3 Py ced in court or leet 7 the lord for a treſpaſs to the lord; yet by cuſtom 
c. p. this may be good, and eſpecially where the treſpaſſor pays the amers 


Br. Court ciament. Br. Cuſtoms, pl. 16, cites 12 H. 4. 8. 
Baron, pl. | 


4. cites 17 Hf. 4. 8. but it ſhould be 12 H. 4. 8. pl. 15. | 


Br. Corm- 21, Treſpaſs of goods carried away againſt T. C. who ſaid, that 
= _— he is Chancellor of Oxon, and that king R. 2. had granted to J. K. 
C—B:. Ju. Chancellor of Oxford, and his ſucceſſors, that they ſhould have conu- 
riot, fance of all pleas moved in the king's court, —— the one party was 
4 cles clerk of the univerſity and abiding there, and ſaid that he is a clerk, 
* Where Viz. doctor of divinity, and abiding there, and prayed the conuſance; 
the king and by the opinion of the court he ſhall not have it, becauſe he is 
phe party, and cannot be an indifferent judge in his own cauſe; and per 
of n Martin and others, the grant is not good unleſs it were * licet idem 
6 be tld te- cancellarius fuerit pars, and if it had thoſe words, =: it is not 
1 a good grant, unleſs the grant extends, that then he may depute 
parts nis is Or conſtitute another man ta be judge, tor he himſelf cannot be 
2 gud judge and party by theſe words, licet fucrit pars; and _ 

| Other 


rit of error 


con 
caſe 
b ; {ds 
be h 


Judges. 


ether juſtices were in the ſame opinion. 


Br. Patents, pl. 15. cites 


+575 


grant ; per 


Cites | tot Cur. 
8 II. 6. 19. : contrar yy if 
| it was to be held e bim/zif; for a mat by juſtice cannot be his own judge. Br. Patents, pl. 71. 
or of cites 21 E. 4. 47. Where cyn«ſonce of pleas is granted, if the grantee be party, they ſha!l not have 
nded conuſance without expreſs words, quod {cet fuerit pars, Kelw. 90. b. pl. 14. H. 22 H. 7. in the 
that caſe of the Cinque Ports. It conuſance of pleas is granted, and the dend an: himſelf is bailiff and 
\h beds the plcay it is error. Br. Error, pl. 189. cites 35 H. 6. 54. Conuſance of pleas granted to 
all be held before the! /:ward of the grants, though the grantee was party. Vent. 3. cites Hob. 87. 
8 38 (and adds) ſod vide ibid. in pede; tit even an act of parliament to make a man judge in his own 
caſe, would be void. Vent. 3. Mich. 2 Car. 2. B. R. | 
Berg 22. In debt againſi the mayor of the ſtaple for ſuffering J. N. eon- 
ws, demned in 100 J. to eſcape; the detendant demanded judgment if 
one [ 576] 


the court would take conuſance; becauſe by //atute the mayor of the 


the Paple ſhall have conuſance of all pleas touching the ſtaple; & non allo- 
ight atur; for it is of an Mence done by himſelf, and does not touch the fla- 


Br. Juriſdiction, pl. 1. cites 9 H. 6. 19, 

The lord if a court baron may have action of debt in his own 
Mrt, becauſe the ſuitors are judges there, and not the lord himſelf 
nor his ſteward. Br. Juriſdiction, pl. 117. cites Fitzh. Det. 177. 
n, that if any cattle are upon the demeſnes of 
age, the lord may diſtrein them, and retain the 


the manor doing 


oln, fare till fine matt his will, this is void; for none thall be judge in 
mir his own caſe. irt. .. 212. 
s of 25. The lain of Che/ter, being ſole judge of equity, cans 
ſup- not decree a ing wherein himſelf is Party; tor he cannot be judge 
TY: in propria Miſa; but in ſuch caſe the ſuit ſhall be heard here in chaa= 
IR cery, coranf domino rege. 12 Rep. 113. Hill. 11 Jac. Earl of 
** Derby's caſł. 
by 20. Tre daß for taking of a bag of pepper; the defendant juſtified Ibid. cites as 
FED as Jervant F the mayor and commonalty of London for wharſage due to — *. 
them by the cuſtom of London, and that the plaintiff refuſed to pay it. ee 
>. El. The plamtiff jaid, that the cuſtom does nit extend to him, becauſe he is caſe. 
a ſreeman of the city, and ought not to pay wharfage ; to which the Where the 
„ : , : : ; parties be- 
1 defendant replicch that the cuſlem extends to him as well as to flrangers; ing at iſſus 
tom and upon this iffue was taken; and the queſtion was, if writ thall upon a way 
1 iſſue to the mayor and aldermen to certify the cuſtom by the mouth e ee 
of the recorder, as is uſual, or that it ſhould be tried per pais. And dns 
upon long debate and argument, it was reſolved, that the trial ſhould did not iſſue 
not be by the mouth of the recorder; becauſe he was to certify what to the on 
that the mayor and aldermen required him, and they are parties, and the 5 ee 
. cauſe is their o.]n; wherefore the trial ſhall be per pats, Reſolved they have 
REY alſo that the Venire facias {hall not iſſue to the ſheriſts of London eee 5 
3 or Middleſex; becauſe the trials there are by the freemen ; but it a 
rk, vie be to the county adjoining, (viz.) to the ſheriff of Surry, the city, bat 
ce; I Gs 871. Trin. 12 Jac, * Day v. Savage. — 
Ce 15 of the county of Kent *S.C. cited 2 Sid, 120, per Glin. in caſe of Player v. Archer. 
per Day. 51. pl. 108. S. P. 3 5 
am 27. The admiral, in his patent, has granted to him bona piratar'; 
_ reſolved by all the judges, that the goods of pirates paſs by this 
7 grant; and nt piratical gods. In this cate the admiral ought to 
tne _ 
her 


_ 


* „ 32 


3 * =" = 
N 
Deren 0 


* 1 
2 


n W 8 
33 „ n 


nds TS 


SE ie eg SY 
Loon ind” Fo ie os 
. wa: 


* , & WF: \ DS — 
W 
Py 8 1 e nat 


— 


et 35 
N 4 
« 1 
A 


* 
Ly 
by 
+3 F 
"M8 
284 
1 
x . 
„ 
| - A 
5 "> 
3 
- ” 
# 
= 
Us - 4 9 fi 
i "7 
% 


ſue at common law, and not in the Admirairy Court, Jenk. 325. 
pl. 40. | 
28, Judgment given by a judge, who is party in the uit with an. 
ether, and fo entered of accord, is error, although ſeveral other jud- 
ges fit there and give judgment for the judge who is party, Jenk. 
90. pl. 74. 3 : | 
The gab ; 29. Where a judge has an intereſt, neither he nor his deputy 
of a court, can determine a cauſe, or fit in court; and if he does, a prohibition 
— whe lies. Mich. 20 Car. 2. Hard. 503. Brookes v. Earl of Rivers. 
1 


not ſue in the court before his deputy; and a deputy acts, and of right ought to aft in the nam: af hi: 

Prin ipal. 12 Mod. 690. Hill. 13 W. 3. In cafe of City of London v. Wood. n ; 
The mayor of Hereford was laid bye heel; for ſitting in judgment in a cauſe where himſelf was 

leſſor of the plaintiff in ejectment; though by the charter he was ſole judge of the court. Per 


Holt Ch. J. 1 Salk. 396. Mich. 10 W. 3. B. R. Anon, Farr. 1. S. P. Anon. 7 
0 | if 

if 

And to ſay 30. Mayor and aldermen of London may /et a fine for refujp I | 


} 


that oreWPO the office o * by a freeman, though they are to have it themlelW 0 
1. 4 


is free of the | | ! | 
-- ci. Vent. 180. Hill. 23 & 24 Car. 2. B. R. in Haxwood's caſe, & 


mould not Eaſtwick v. Langham. 
be judge, 

becauſe he is 0 have ſhare of the peralty, is as ridiculous as groundlefs : a 
had ſo little regard with us in B. R. I wonder it ſhould be fo much uf d on now, eſpecially 
fance it has been alſo rejected in C. B. Per Holt. Ch. J. 12 Mod. 686. in N of City of London v. 
Weod.—. Aud he agreed, where the city of London claims any freedom or framei to itſelf, there none 
of London * ſhall be judge or jury; for there they claim an intereſt to the; -lves againtt the ret 
— mankind. Per Holt Ch. J. 12 Mod. 687. Hill. 13 W. 3. in caſfVgVity of London v. 

"00d. * 


*[577] 


inc e this objection has 


31. In ſeveral caſes the parties may try their own j 


3 Jac. 2. B. R. 
Sp. Butif 32. A biſhop ſues for a penſion before his own keommiſary ; 
it had been and a lord before his fleward; and good. Cumb. 131. Trin. 1 


held before W. & M. B. R. 


lumſelf, it had been ill. Vent. 3. Lincoln (Bp.) v. Smith. 


enk. 40. 33. Mayor and commonalty of London may limit penalties of 
5 * by-laws to themſelves, but they cannot be ſued for in the mayor's 


$ Mod. h 
303.—In- Court, unleſs the mayor could be ſevered, and the court held before 


formation the aldermen. 1 Salk. 397. 2 March, 1701. * Wood v. Mayor of 


nes in the | 
wort of az. London, &c. 


dir men, though an alderman be grieved; otherwiſe of the mayor; ſor he is an integral part, with- 
out which the court cannot be held ; but the other may be ſevered and he muſt not fit. 2 Salk. 426. 
Trin. 2 Annz, E. R. in caſe of Queen v. Rogers. | 


34. A juſtice of peace was ſurveyor of the highway, and a mat- 
ter concerning his office coming in queſtion at the ſeſſions, he 
joined in making the order, and his name was put to the caption. 


Per Holt Ch. J. it ought not to be, 2 Salk. 607, Hill. 3 Anne, 


B. R. Foxham Tithing's caſe, 


(B) Then 


viſdliction, as 
in the caſe of the Chancellor of Cambridge, &c. Cum 68, Mich. 


K. . 


11th An. 
er jud- 


Jenk. 


deputy 
Hibition 
8. 

ame of Vi: 


1elf was 
rt. Per 


| 
271 
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tion has 
pecially 
ndon v. 
TEC none 
the reſt 
1don v. 


ion, as 


Mich. 


Jar; ; 
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1yor's 
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k. 426. 
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(B) Their Demeanour., The adding 


the two let- 
. . | ters of (C) 
1. 1. H. 4. Rot. Parliamenti, numero 97. The commons pray that and (D) 
the lords ſpiritual and temporal, nor the juſtices, be not received ſeems a 


0 | miſtake 
hereafter for their excuſe to ſay, that they dare not do nor ſay the " 


law, nor their intent, for doubt of death, or that they are not free of nder thoſe 
themſelves z becauſe they are more bound of reaſon to keep their letters be- 
| N onging 2 
oath, than to doubt death, or any forfeiture. ] -e e 
of (B) but the ſame are left here as found in the original; and what is added here belongs to tlie 


Said letters of (B) (C) and (D). 


0 


1 | : (C) Anſwer, 


TI. The king holds all his lords and juſtices for good, ſufficient, 
and loyal ; and thgt they will not give other counſel nor advice, but 
what is honeſt, a juſt, and profitable for him and the realm; and ? Orig. 


3 k . Nulluy ſ- 
lain in eſpecial time to come of the contrary, the * Ag 


reform and amend.] 3 plendre.) 
beo 37. John Holt, and William de Burgh, fo | 


king will cauſe 

[2. 2 H. 
excuſed the es. 

Z. 1 H. Rot. Parliamenti, numero 99. The commons pray, that 
the chanceÞr, treaſurer, clerk of the privy ſeal, juftices of the ben- 
ches, barofs &c. ſhall not take brokage, preſents, nor gifts veha'- 
ſoever, but ſhall be content of that which they have of the king. 


(D) Anſwer. | Fol. 94. 
— 
{ 1. If they take diſhoneſtly they ſhall be puniſbed.] 5 ee 


tate, Leides, he ſhall be indicted for it; and if he be convicted, he ſhall loſe his oitice, and be fined 
and impriſoned. Jenk. 162. pl. 7. Cites 27 E. 3. F. N. B. 243. 


2, By 2 E. 3. cap. 8. no command ſhall be made under the great [ 578 1 | 


* . * 7 . * 7 5 you * 
or little ſeal, to diſturb er delay common right; and the juſtices ſhall 2 
: . 5 : 9 8 3 ; * 13 
proceed to do right natwithflanding ſuch commands. mode Carte 
io letter to ſlay his ownſuit, but not the ſuit of another perſon, aud that by reafon of this ſtatute, Br. 
Prerogative, pl. 15. Cites 11 He 4. 37.- 5 Rep. 40. b. But notwithſtanding this ſtatute the 
King may, where he himſe!f is party, direct a au it to the juſtices to continue the {4it, and ſo he did; but the 


= 


” . . 4s _ - ö OO — , 4. ! 7 „ » 4. 8 . 
contrary is ſaid to be in plea between au comm pern Br. Prerogative, pl. 117. And if the party 


7 


thinketh in his conſcience that ſuch command will be made, he may fue fe, eu upon this ſta- 
tute, commanding them to pr oceed notwithſtanding ſuch command. And this is called a writ d- e- 
6:.4:ndg ad judicium, F. N. B. 240. (D). | 


3. By 18 E. 3. flat. 4. the cath to be given to Juſtices, w/ on they 
take their places, is to this eſfeci, viz. to ſerve the king in their offi- 
ces, to warn him of any damage, do juſtice, tak no brabe, grve no coun 


el where he is a party, maintain no ſuit, nor deny right (though 
by command fram the king) to procure the king's profit, _ 
F | . 


r 


8 


— 


———— — 2c 


578 Judges, 
uf 3 to the king in body, lande, and goods, if found in 
default. | 

4. 20 E. 3. cap. 1. enacts that the king's juſtices ſhall dy right 
40 all without reſpect of perſons, notwith/tanding the king*s letters ar 
commands to the contrary ; and if any ſuch be, they ſhall acquaint the 
ting and his council therewith ; they fhall take no fee but of the bing, 


* 
EI e ORB Do 
ns 


nor give counſel where he is a party; and if they do amiſs, they ſhall be * 
at the king's will in body, lands, and goods, | 
5. By 20 E. 3. cap. 2. the like is commanded to the barons of the ex- Fi 
abeguer, and to diſpatch buſmeſs before them without delay. Ss 
6. 20 E. 3. cap. 3. enacts that ju/tices aſſigned by commiſſion, ana Ec 

of aſſiſe and gaol delivery, and their aſſsciates, ſhall make ſuch oath as 
ball be enjoined them by the King's council, or the chancery, before theirs, g * 


gommilſſions be delivered unto them, 0 
7. The juſtices have ſuch pre- eminence, that they ought net 
give nor expreſs their opinions before-hand, but only when it q | | 
before them by due original in due form of law; quod nota. WW 
Judgment, pl. 157. cites 1 H. 7. 26. 

The court will vet give a judgment whic 

be againſt the law, although the plaintiff and 
have ſuch a judgment given; for the judges ar 


N 


they know would 
andant do agree to 
do equal juſtice 


according to their beſt ſxill, and not to err wiltulAptand againſt their 1 
knowledge, to pleaſe the partics, 2 L. P. R. 98. M Trin. 23 Car, 
B. R. Es * 12 
of 
| : | -% die 
(E) hat Things are % High for the Judtzes 79 de. 1141 
> terinine. 2 
1. 31 H. 6. When it was in queſtion, whether Thorpe, /e 1 
ſpeaker of the houſe of commons of parliament, being taken in execu, . 4. 
tion between two ſeſſions, ought to be delivered, of which complaint Wt his 
was made by the commons to the lords, who demanded of the jud- Br 
ges, whether in this caſe the Speaker ought to be delivered by privi- 2nd 
lege of parliament, the judges anſwered, that mY ought not to deter- 2nd 
mine the privilege of the ſaid high court of parhament, ] = *: 
D 2. 25 E. 3. cap. 2. And becauſe chat many other cafes of lite WM rai 
treaſun may happen in time to come, which a man cannot think WW t© 
nor declare at this preſent time, it is accorded that 4 any other caſe 
fupbeſed treaſon which is net alove ſpecified, dith happen before WW _. 


any juſtices, the juſtices ſhall tarry without any going to juds- 
ment of the treaſon *till the cauſe be ſy2wed and declared before the Wi is 


king and his parliament, whether it ought to be judged treaſon W thi 
| elony. | 7 
[ 579 7 7 21 R. 2. cap. 12. The Lord William Thirning, Chief Juſtice 4 
of the common bench, being demanded whether certain things donc $ 
by the parliament were treaſon, anſwered, that the declaration of trea- WW 5 | 
ſen not declared belongs to the parliament, And fo ſaid Richil and 0 
Clopton.] = 


9 IL n. 


und in 


27 right 
ters er 
int the 
e Ring, 


ſhall be 


the ex- 


u, ana 
ath as 


e their. g 


would 
ee to 
uſtice 
t their 


Car. 


> den 


\ 


Judges. 


I. 11 K. 2. cab. 3. In fine it is ſaid, and though that divers points 
be declared for treaſon in this parliament, other then were declared by 
ſtatute before, that no juftice have power to give judgment of other caſes 
of treaſon, nor in other manner then they had before the beginning of this 
parliament. ] „ 3 

5. 1 H. 4. cap. 10. Where in the parliament of 21 R. 2. diverſe 
pains of treaſon were ordained by ſtatute, inaſmuch as that there was 
no man which did know how he ought to behave himſelf to do, ſpeak, 
or ſay, for doubt of ſuch pains ; it is accorded and aſſented by the 
king, the lords and commons, that in no time to come any trea- 
ſon be judged otherwiſe than it was ordained per le ſtatute de 
Ed. 3. | 

rigs the time of H. 1. the juſtices of gaol-delivery world not pro- 
ceed in caſe of the death of a man without the king's writ. 2 Inſt. 43. 

End ſays, that in the record (which he had there before recited) it 

pears that W. R. indictatus de morte W. E. non tulit breve regis 

pono & malo, ideo retornatur gaolæ, &c. 


579 


7) Puniſhable for what. 


nted, that where commiſſion i ſued to F. NM. and 
J. NM. ſat alone without the other, and laid fines on 
people 3 and Fuſe it ſounds in error, and to be reverſed by writ 
of error for error in judgment, therefore it was held that the in- 
dictment w$ void. Br. Indictment, pl. 17. cites 27 Ai. 23. 

2. Thor, judge of B. R. was at the will of the king, for his body, 
lands and goods, becauſe he had done a thing contrary to his oath 
2 L. P. K-90. cites 40 E. 3. 

3. A juſtice cannot raje 4 record nor imbeſel it, nor file an indi te | 
ment which is not found, not give judgment of death where the law "Eg 
does not give it; but if he does this, it is miſpriſion and he ſhall loſe 15,8. C. 
his office, and ſhall make fine for miſpriſion; but it is not felony. and P. and 
Br. Judges, pl. 33. cites N | me, e 
and arraigned. Judge Ingham was in miſ-ricord:2 regis for cauſing a record to be rated, 
1 an amercement of a poor man ſet at 65. 8 d. to be but 25. 4d. 2 L. P. R. go. cites 
2 5. . 55 

Where 3 bill of indictment of felony was found ignoramus, a judge of record procured it to be 
raſed, and to be indorſed, billa vera; this offence is not puuithable by the law; for that would 
tend to falſify and avoid a record. Jenk. 162. pl. 7. 


I, JT wi p 


another, 


Pr, Corone, 


7 


4. No aclion on the caſe will lie againſt a judge for what he does 1 Salk. 397, 
as a judge. Arg. 2 Roll R. 199. cites 26 Eliz. & 27 All. 73. = 1 
5. A judge ignorantiy condemns a man to death for felony, when it . Goa % 
is not felony, in a manor court, which has the franchiſe of infang- arg. 
thief; for this offence the judge ſhall be fined and impriſoned, and 


bife his office; and the Lord ſhall loſe his franchiſe. Theſe points 


were reſolved in the Star- Chamber, upon an aſſembly of all the ju - 
ges there, by the command of king Ric. 3. Jenk. 162. pl. 7. 

6. Where judges are limited to the jubjeft matter of their juriſdic- 
tion, and they excged the limits of their juriſdiction, action lies againſt 
| | | them; 
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that—Et dignitatem ſuz legalitatis ſemper amittat, fi non ca 


Judges, 


them; per Powel J. 2 Lutw. 1565. Mich. 4 W. & M. cites Hard. 
480. Terry v. Huntington. | 
7. If plea to the juriſdiction of an inferior court be offered as it 
ought to be before inparlance, and upon oath, all proceedings after {| 
ſhall be void, and the judge and officer ſhall be liable to ations. Per \ 


Powell J. 2 Lutw. 1567. cites ſtat. W. I. 35. 


8. Judge is not anſwerable to the king, or the party, for miſ- 
takes or errors of his judgment, in a matter of which he has juriſ- 
diction. 1 Salk. 397. Trin. 12 W. 3. B. R. Greenvelt v. Bur- | 
well. 

9. All miſdemeanors of judicial officers are a contempt of the , 
court of B. R. 1 Salk. 201. Paſch. 1 Annæ, B. R. Anon. 

10. Among the laws of King Edgar is this, viz. judex, qui in- 
juſtum judicium judicabit alicui, det regi CXX's, niſi jurare audeayg 
quod rectius judicare neſcivit. Decem ſcripfores Anglicani 874 
I. 3.— The ſame among the laws of Canute. Ibid. 924. I. 2. a \ | 
WR 
dimat erga regem, ſicut ei permittetur. In Denelaga LansTITH 
reus fit, ſi non juret, quod melius neſcivit. Chronicon Johannis 


Br Omdton. . 4.4 
(G) Mat a Judge may do Extrge$ dicially. and 
5 W JC AC 
| * 1 
The n A Judge may fairly mediate an accommodation, IM not put terms 4: 
. he . , wat 
rg —Y on pronouncing ſentences, or giving judgmq́; ts; per Ld. 11 
not give a Wright, Paſch. 1705. Vern. 479. in caſe of Attorney General ad and 
11 relationem Coſſart and Dutry v. Sothon. pa 
to tnat ore 
court which they had not before. Arg. Sti. 439. Hill. 1654. B. R. in caſe of Cooks v. Cham- : 
| | or N 
: 1 Of 
8 14 . . N DE 
tmn (H) ho ſhall be ſaid to have Judicial Power. ++ 
(F). ; : | Pl. 2 
Non: of oy 1. By 3 H. 7. cap. 1. the lord chancellor, treaſurer, or privy ſea!, W 4 
cutter Or any two of them, calling to them a biſhop, a lord of the council, the 
e e e and the two ch, juſtices, (or two other juſtices in their abſence) upon and 
ellar, trea- bill of information put to the chancellor for the king or any other, for er. 
=_ form maintenance, retainers, embraceries, untrue demeanings of ſheriffs, tat- | ici, 
fal. by 2 ing money by juries, great riots, or unlawful aſſemblies, have autho- be 2 
words, for rity to call before them by writ, or privy ſeat, the ſaid miſdoers, and | Br. 
_ 27 them and others to examine, and to puniſh them according to the ſtatutes 1 
Allan, and in that behalf made, in like manner as if they were convict by due order | offic 
yet if they of law. | 
are not ; | : 
called it is error, becauſe the ſtatute appoints them to be called to it. By all the juſtices. Br. | 
Judgment, pl. 125. cites 3 H. 7. 23. $2 of the “ ſtatute which wills, that the chancellor and ( 
treaſurer calling to them two judges, ſhall reverſe #ror in the exchequer, there the chancellor and treaſurer 
are judges, and the others are but aſſiſtants ; by all the juſtices. Br. Judgment, pl. 125. cites 8 H. 
7.13—˙ 31 E. 3 12. | : ; 
(H. 2) | theſe 
8 tore 1 


* 


ſeal, 


uncil, 


upon | 


r, for 


tat- 


ut ho- 
, and 
TUES 
order 


es. Br. 


lor and - 


aſurer 


5 8 H. 


1, 2) 


0 
* 
ti 


r, there he is judge? and officer, ut where the nativo habendo ig directed to him returnetble in bank, 


Judges. 


(H. 2) Judge or Oficer. In what Caſes other Per- 
ſons, than Judges of the Courts at Weſtminſter, 
as Biſhop, Sheriff, &c. ſhall be ſaid to act as 

| Tudges, or only as Miniſters. 


; * 

* HE. ſheri f in writ of enquiry of waſt is + judge and officer, Br. Woſt, 

and challenge ſhall be taken, and if he denys it, error lies, pry 50g 

and attaint lies of the verdict. Br. Office and Officers, pl. 4. cites 2 + Br. Of- 

H. 4. 2. ; fice and 
| g Officers, 

9. cites 11 H. 4. 82. S. . — Br. Return de Brief, pl. 38. cites 11 H. 4. 82. S. P. . 
if the land be sin franchi/: the ſheriff canng! make mandy ballivg, &c. For he cannot grant over 
dicial power, but oucht to enter the francluſe and ſerve the writ, and if he does otherwiſe. 
ror ; for there he is a judge of the record. Er. Ofhice and Off. pl. 24. cites 11 H. 4. 6. and 
« 4+ 94. accorvingly, d where native bubends iſſues to the ſheriff to hold plea of the mat- 


there the ſheriff is officer and not judge, note the diveriity. Br. Office and Off. pl. 36. cites 11 H. 


in * redifſcifn, and ſo he ſhall make the pannel, *s. p. Br. 
it to be quathed if cauſe be; grere if the array Office and 
zality in the ſheriff himſelf. Ibid, r 


| | cites 11 H. 
94- accordingly. S. P. and if be miſe; in it, the party all not have 
| ur! of the jury, &c. but he ſhall have awrit Fei rer thereof. Br. Office and Ott. 
pl. 37. cites 8 6. 21.— In this caſe, and in writ of enquiry of waſt, the ſheriff is judge 
and officer of rFord, and therefore if he returns, that de came tothe land, the other cannot aſſign for 
error, that he did not come to the land according to his retura ; four he cannot contradict the re- 
cord. Br, Ofhice and Off. pl. 42. cites 7 H. 7. 4. | 


2. The ſame le 
and yet ſhall jud 
be challenged ſq; 
4. 6. arid 31 Hñ. 


challenge 10 t 18 


3. Where it is written to the b;/hop to certify baſtardy or mulierty, Ras in jure 
or matrimony, &. he is only a miniſter or officer. Br. Office and 2 
* "FR | * ere A 

Ott. pl. I. CITES 34 H. 6. 38, 39. N church 15 
Utigious, my judge, note the dificrence. Ibid.— Br. Quare Impedit, pl. 12. Cites S. C. Pr. Colts, 
pl. 2. CILES 8. C. f | 


4. In ſapplicavit of the peace, the ſheriff may make precept to take 
the body; tor it is not like to reditleifin, where the ſheriff is judge 
and officer, but when the bai/iff has taken the body he /hall not take 
ſarety, but the ſheriff himſelf ſhall do it; per Choke; ſor it is a ju- 
dicial power given the ſheriff by the writ of ſupplicavit, which cannot 
be aſſigned over; for the power of a judge cannot be given over. 
Br. Office and Off. pl. 39. cites 9 E. 4. 31. : 

5. In examination of a clerk preſented the biſhop is judge and not 
officer, Br. Quare Impedit, pl. 91. cites 15 H. 7. 77 8. 


See ſuſti- 


(I) Judges / Record. Who, and their Power. ces 


1. Marlb. 52 L L perſms (high and low) ſhall receive juſtice Coke, 2 
II. 3. cap. I, A in the racy . | ——_— 


4 bee 


theſe words are of great importance; tor all cauſes ought to be heard, ordered and determined 
ſors may 28t0rt 
and 


zore the judges of the King's court, openly in the king's courts, whicher all per: 
Vol. XIV. 2 2 


| 581 Judges. 
and in no chambers, or other private places; for the judges are not judges of chambers but of 
SORES ang therefore orders, rules, awards and jadgunents ought t be made and given in open owt, where 
the ane counſel nd attornevs attend, aid wt ww chambers or other private places, here 4 
man may loſe his Cauſe, or receive great prejudice, or delay in his abſence for want of de. 


fence. 
The judges of the common law have no ordinary juriſdiction to examine 2vitn es in their cham. 
ber: ; but y conjent of parties and rule of court they may, upon interrogatories exhibited in writ. : . 


ing, take their depoſitions thereunto in writing; and if occaſion be, there may be croſs examina. 
tons upon interrogatories exhibited, and there may be croſs examinations of the party. But tome 
things which a judge of this court doth act in his chamber, as a judge of this court, are ancounted | 
as done in court; for it is in order to tlie proceedings in court. 2 L. P. R. 90, 91. cites Trin. 2 : : ner 
Care 3» B. R. " ; | 1 8 


. cite 

2. Juſtices have power to adjudge, if a man be within age, or rf of E 

full age by inſpection of the perſon; and fo they did in debt, where Lace 

one upon ley gager was challenged for nonage; quod nota, BA e 

Judges, pl. 5. cites 8 H. 6. 15. | WHT | Ait 

3. Fuſtices of the bank may adjudge a thing done before thein/; MMM | 71 

without trial by jury. Br. Judges, pl. 21. cites 34 H. 6. 53. \\' l/ Ws 

4. Admiſſion and a//zwance of the juſtices ought to be ho/den 7 

dato. 2 Inſt. 399. 1 | : | out 

5. Wherever a flatute gives power to fine and. rien, the perſons and 

to whom ſuch power is given, are judges of red, and their court ers 

| [ 582 ] is a court of record; per Holt Ch. J. Carth. 49 Paſch. 11 MV. 3. the 

B. R. in caſe of Dr. Groenvelt v. Dr. Burnell. | ſo 

| Jud 

| tee 

(I. 2) Conſtituted or diſcharged. Now. the 

. 24. 

2 L. P. R. I. A Man can not be made a juſtice by writ, but by patent and con 1000 

„ Cites S. miſſion ; but a juſtice may be diſcharged by writ ſub magnz oe? 
Bi Jus 4 * fegillo; by all the juſtices in the Exchequer Chamber. r Judges, 

ment, pl. pl. 19. Cites 5 E. 4. 137. | 
158. cites | — 


L. 5 E. 4. 111.— r. Brief, pl. 336. cites S. C. The judges of B. R. and C. B. and the ba- 
rons of the exchequer are made by patent, in which the word conſeiruvimus is uſed. But the Ch, F. 
FB. R. is conſtituted only by writ. Jenk. 123 pl. 49- 


(K) Certificate by Judge of what and how. 


The court I. A Juſtice of record te a warrant of aitorncy in the country, 
allowedthis and died _— certificate of it, and the court received it by 
rh? the hands of his clerk, by credit without writ ; & fic vide diſereti- 


for they ; | - | | 

knew the onem curiæ. Br. Judges, pl. 34. cites 2 H. 7. 10. | * 
hand writ- | | 

ing of the judge who atteſted the warrant. By all the judges. Jenk. 174. pl. 45. cites S. C. at; 
2. A juſtice removed, and having a new patent, or not having one, M 
may ee a warrant of attorney taken by him being a juſtice, and a 
this is well. Jenk, 69. pl. 31, | = RT 
the 
Wi] 
1568 


(L) i, M * 


I udg ment. 


s but of 
» Where 
vhere 2 
of de. | (L) Fees, &c. to Judges. 
, 45 n. : f | 
a writ. 1. 7 N* fpecial aſſiſe the juſlixes are not bound to fit, but by wages of 
e the party. And they may demand more than the party is able 
| ONE E 


-OUnted to give. And therefore if one refuſes the other may ſit, but in a ge- 
rin. 24 neral aſſiſe, they lit at the wages of the king. Br. Aſſiſe, pl. 401. 
| Cites 32 H. 6. 10. 1 


£92 


See Fees, 
(C) pt. 5. 


* Br. Feee, 
Pl. T. ci es 
24 H. . 38 
S. P. per 
Littleton. 
Nor the 
chanceliur 


1h. ul yet it is ſaid there by tome, that it is no plea for the hei to ſay that he did not 
ſeree the writ, becauſe the party did not give him his fee or coſts, and ſo ſee a divcrſiiy letau en a 
© 40 dge and officer. Ibid.— that where it is written to the t1/hop, to certify taſtardy; matrimony ; 


* 


77 2. By the fatute if 18 H. G. the fees of the judges were to be paid 
out of the firſt money, which the cuſtomers of the cuſtoms ſpauld receive; 


rſons and this payment Is to be made at a certain day. If the cuſtom- 

COUTt ers die before they, their executors were liable for fo much as 

. they had receive If the king granted to any merchant, to retain 
fo much of the ems in his hands, as ſhould be due by him; the 
judges in this might ſue the cuſtomer or the merchants for tueir 
fees; and th ing would allow them as much as they had paid; to 
the one upoyJaccount; to the other upon petition, Jenk. 167. pl. 

„ 

24. CILCS I J. 7. 5. 9. 

c. roco marks a year, out of the exchequer, as did Hugh Bigod his predeceficr. Dugd. 

agny 20. Cap. 7. 

ges, 

le ba- 8 


* Judgment. 


(A) Judgment. Where a Man may pray and have 
Judg ment againſt himfel/. 


1. 1 N action upon the caſe, uh a promiſe to pay ſeveral ſums at 

ſeveral days, if the action be brought for default of payment 
at the firſt day, and before any other day of payment incurs and the de- 
tendant pleads non aſſumpſit, and it is found againſt him, ſcilicet, 
that he aſ/imp/it modo and forma. But then the plaintiff would not 
enter the judgment for fear that he ſhould be barred to have mew 
action upon the ſame promiſe, if default be in the other payments, yet 


ne, 
and 


the + defendant. may enter judgment according to the verdict if he 


will. Mich, 3 Car. B. R. between Shapeland v. Curtis. } 


163.—Tt iS the /izning of the judgment, and taxing of the. coſts by the judge or ſecondar 


ves, | the judgments 2 L. P. R. 104. cites 2 July, Trin. 1650. B. S. becauſe the coſts are lo mentioned 


2 2 


Put at this 
day the fee 
oi the jud- 
ges are pal 
Cur 5? the Ce 
ch; 2 „ 
ſenk. 163. 
11. 24.— 
And Philip 
Batter made 
jutticiar of 
England, 


received his 


penſion of 


Orig. Jurid, 


[ 533] 


*ſudicium 
is quaſi ju- 
ris dictum, 
dhe very 
voice of the 
law and 
right, and 
therefore 
judicium 
ſemper pro 
veritate ac- 
cipitur. Co. 
Lit. ſ. 48. 
39+ So long 
as it ſtands 
in force, 
and cannot 
be contra - 
dicted. Co. 
Litt. ſ. 248. 
yg that mites 


aA 


rr : 


2 4a * an ies thats Pu fo fats 


11 
J 
| 


533 


Judgment, 


m the judgment. Idid. 114. favs, that h a judgment be H by a judge or by the ſecond. 
arv, ve if it be never entered it is no judgment: fort; '/{ it 1s record, d it i 15 9 jud'rm ut, and the |? gn! 76 2 
it b but the warrant of the judge or ſecondary for the att ny 1 1nt the jude ment. 

? It was ruled, that t! de defendant might enter the judgme nt or enforce the coma dry be non- 


ſuited. But in the mr it Was cn: rat 425 1 „ cite, 19 pay coſts or commence d 


ell 


9% Lat. 2 126. 


S. C. by name of Stokeland's caſe. 


Between 
FokxTESs 
CVE ET 
AL. v. 
Nayxazn 
ET aL, But 


this reaſon is not mentioned there.— 8. C. cited 2 Smd. +524. And by advice it * 
ingly; for otherwiſe the plaintiff ſhould be deprived of his remedy by writ of error to redreſs lis 
grievance, admitting that it was erronevus. Mich. 22 Car. 2. Green v. Cole. 


L. P. R. 97. 
S. P. cites 
Trin. 22 
Car. B. R. 
Far the 
Flaintitf 
ought to be 
Content 
witt what 
the law 
gives him, 


Tz an tge7- _ 


t tne 
Cour! was 
divide. d, VEL 
UPON die 
wot ion of 
the pla 1 
tiff, axainſt 
the w! il of 
the dt ten- 
dant, {who 
was in pot- 
ſeſſion, 4 
did not de- 
fire any 
. 
at all ſhould 
be given) 
they gave 
judgment 
1 or the de- 
fendant, 


[ 2. If a verdict be found for the defendant, though the defendant 
will not piay judgment, yet judgment ſhall be given for the defend- 
ant at the prayer of the plaintiff, becauſe then he may have his aztuint 
againſt the jury. D. 3 Eliz. 194. ſ. 34. ] 


s ruled accord. 


3. In an action pon the caſe for underm!s: ins the plain tiff”s hou, Wil 


whereby a great part of it fell in and Ipoileil his goods, upon (of 
guilty pleaded, there was a verdr/t for the plaintiff and dame 
But plaintiff not being content with his damages, would not enter up th: 
Judgment upon the verdict, but brourlt anzther attiom, But the 
court upon motion, gave leave to defendant to "ter up judgment, 
ſo as he might plead it to a new action. Hard, WY". Mich. 13 Car. 
2. in Scacc. Andrews v. 


0 A mandamus was granted to admit Mr. Kym on to the of- 
fice of alderman, and iflue being joined upon the ren, at the aſ- 
ſiſes the defendant challenged the array, to which theWlaintiff de- 
miurren, and the judge reſerved the demurrer to be argilkd in court; 
this was accordingly done, but the court not being clear in their 
opinion, took time to conſider of it. In the mean time, the plain- 
_ tiff being deſircus ts have the iſſue tried, and not wait the judgment 
on the demurrer, moved the court, that upon his prayer the array 


might be quaſbed, which the defer ndant would nt conſeut 2 (though 


he hind challenged the array at the aſſiſes). The court agreed that 
the array might be quaſhed without defendant's conſent, but de- 
ſired it might be by conſent, leaſt it migat be thought they had al- 
lowed of the challenge upon the merits, But afterwards, the da- 
fendants not agreeing * to it, they quaſhed the array at the inſtance 
of the plaintiff without the defendant's conſent, Hill, 11 Geo. 2, 
B. R. Kynaſton v. Mayor, &c. of Shrewſbury, 


in order that plaintiff miglit have an opportunity to bring a writ of error. Hi!l. 11 Geo. 2. B. R. 


cited in the caſe of Kynaſton v. Mayor, &c. of Shrewſbury, as tlie Caſe of Thoruby v. Fleet- 


wood. 


*[ 584] 


(B) Where a Man may pray and have Judgment, 
Where Part is found againſt him. 


| 1 1] N treſpaſs, ſuppoſed in two eleſes, the defendant to the one pleads 


not guilty, and for the other Ji 1/71f135, upon which pleas they 
are at iſſue, and the iſtue of the not guilty is found for the plaintifi, 
and damages for this afleſled, and the other iſſue is found for the 
x defendant 


Judgment. 584 


defendant. The defendant upon his prayer ſhall have judgment þ 


econ. 


ng of againſt the plaintiff as to the itlue found for him, though the plain- 
1 ttitf doth not pray judgment of his iſſue againſt the defendant, Dy. 
t. 216. 3 kl. 194. 34. ] | | 
: 2. It formedon is brought agarn/t two, and the one pleads ne dona 
hare ban and it is found againſt him, and after the aher pleads that the de 
LY *— mandart is a beſtara, and it is found for bin, the demandant ſhall re- 
3 cover the moiety; per Nele, which Littleton denied, for the de- 
mandant ſhall be barred againſt both by the ba/?ardy which goes 10 


all; for he has ſurccaſed his time, but at the commencement if he 
had prayed. his judgment of the moiety, he might have had it, which 
none denied. Br. ſudgment, pl. 38. cites 15 E. 4. 25, 26. 
23. In replevin, thg defendant avawed for rent. The plaintiff 
%2aded payment of part, and other iſſue was fir the reſidue. The 
e iflue was found for the plaintiſt, and damages and coſts taxed 
2 Moe jury; but the other itive was found for the avowant. And 
it was moved that the finding coſts, &c. for the plaintiff is void; for 
when part is found for the avowant, he ſhall have return and da- 
mages and colts, the defentant hai! have return where any part 
rs found for him ; 21 2djud;cd accordingly. Cro, J. 473. Paſch. 
10 Jac. B. R. 155 V. Faro. | 
15 


ecard. 


(C) Ver robo Judgment thall be given. 
[t. IN Aſpaſs for entry into his cloſe, and taking of certain boards 
of timber, the defendant pleaded that he has a cle adieiniug 
contiguous to the cloſe of the plaintiff, where the treipais is ſuppoled, 
and that the tres greto b: tween the ai too cloſes, and that the plain- 
tiff cut it and carried it away into his cliſe where the treſpaſs was, Sc. 
and made it into v:ards, by which he entered and ret95% them, cc. 10 
which the plaintiff replicd, that the tree grew more in his land than 
in the land of the defendant; upon which the detendant demurred. 
Admitting in this cafe, that they are tenants in common of the tree, 
and then by conſequence that the defendant could not enter into 
& tie cloſe of the plaintiff to re-take it, though he might re-taxe it 
. 2. in another place, fo that the defendant is not guilty of the treſpals 
fſuppoſed in the taking of the boards, but is guilty for entry into tie 
d4loſe of the plaintiff, yet in as much as the plea in bar is intire, and 
lect- WE the replication olfo, and the demurrer upon the whole judgment ſhall [ 
= be given for fr aguinſt the plaintiff. Mich. 18 Jac. B R. between 
5 Maſters and Polley. Adjudged upon demurrer againſt the opuuon 
= ot Montague, (But quere of this.) EN 
2. It the plaintiſf makes a good declaration in an action of fr 
paſs far the taking of goods, and the defendant pleads a prejeriftion for 
toll in a vill by way of juſtification, and plaintiff takes i% upon 
.; the preſcription, and tries it againſt the defendant by jury, though the 
| : preſcription is not good, fo that the plaintiff cannot have judgment 


GW 
CO 

1 

Cond 


8 i upon the verdict, yet he hall have judgment upon the plea in bar ; 
ci becauſe this is not good, the plaintiff having a good declaration. 


ant, & Z £ | Mich. 


Fol. gg. 


S Mod. 227. 


( 596 ] 


Judgment. 
Mich. 13 Car. B. R. between Biſs and Stockton, adjudged in 4 


writ of error upon ſuch judgment, and the firſt judgment affirmed fea 
accordingly. Intratur Mich. 12 Car. Rot. 989. ] | 1 
[ 3- If an action of debt be brought by five executors, whereof tus * 
207⁴ not preſecute, upon which they are ſummoned and ſevered, and iſſi 
afterwards the other three proſecute the action, being upon an obliga- 1h; 
tion, and the defendant pleads non eft ſactum, and this is ſound againſt all 
him; the judgment may be for the three executors only, who pro- B 
ſecute, without naming the other two who are ſummoned and ſe— £011 
vered; for though they continue executors notwithſtanding the | the 
ſummons and ſeverance, yet they are out of court by the ſeverance, Cit 
Mich. 11 Car. B. R. between Apprice and Parkhurſt, adjudged an 
in a writ of error upon judgment in Bank, and the judgment af, mat 
firmed accordingly. Intratur Hill. 10 Car. Rot. 7516. And whe lai 
the judgment was affirmed, there was read the certificate of tro mw 
the prothonotaries of Bank, that it was the practice in Bank to = 
judgment in the manner as this is done.] 3 
| | | an 
| yet 
(D) In what Caſes after a Verdict Ndgment ſhall 2 
not be given upon the Verdict, but Won the De- Lia 
claration, Plea, or other Part of th <cord. on 
by | ; An; 
[I. I N action upon the caſe for ſlanderous words V ere is a plea 
in bar, and a replicatia, and iſſue joined, ana verdict for E 
the plaintiff, yet if the defendant had confeſſed the action in his plea 44 
in bar, and his plea inſuſficient in law, and iſſue upon the replication 8 
vid in law, the plaintiff thall have his judgment upon the declara- 8 
tion. Hill. 33 El. Rot. 27. between Lacy and Reynolds, in ac- > 
tion upon the caſe for theſe words, he is a falſe knave, and as arrant a ts 
a thief as any is in Warwick gaol; and after iſſue and verdict for the a 
plaintiff intratur in hæc verba, et quia videtur curiz dicti domini re- 75 
gis hic quod prædictus quærens ſuper placitum prædicti defendentis th 
modo & forma predictis placitatum damna ſua occaſione præ miſ- | l 
ſorum recuperare debeat et quod prædictus defendens in placito ſuo | 77 
prædicto, prout ſuperius placitatum exiſtit, cognovit materias in 5 
narratione prædicta ſuperius allegatas & nuilam ſufficientem ma- > 
teriam in lege in barram five præcluſionem predict quærentis ab ac- 77 
tione ſua prædicta habenda placitavit, id:o onſideratum eſt, quod 

placitum prædicti querentis ſuperius repl cando plaecitatunm & exitus A 
ſuperinde inter eoſdem quærentem & defndentem 'wgctus ac pro- * 4 


ceſſus ſuper eundem exitum ſuperinde fattus nec non veredictuin 


prædictum in forma prædicta redditum penitus evacuentur & pro fou; 
nullo habeantur & quod ſuper cognitione dicti defendentis in placito Jud, 
ſuo prædicto ac materiis in narratione prædicta ſuperius verſus un- bet) 
dem defendentem per ipſum querentem allegatis prædictus querens mY 
recuperet damna tua; and writ of damages awarded, et judicium per 
inde pro quærente. Note, a copy of this record was ſhewn to me HA: 
by Maſter Hoddeſdon. } | * 


12. In 


Judgment. 586 


in 2 [ 2. In debt upon obligation, if the defendant acknowled77's the Br. Jadg- 
armed fealing and delivery of the obligation, but that he delivered it to F. 8, _— 4 5+ 
060 be kept till certain conditions performed, and that F. 5+ delivered it wor an 15 
F tio betore the conditions performed, and j7 nit his deed; upon which Factum, pl. 
3 and iſſue is joined, and a verdict that it is his deed; yet the plaintiff + — G& 
bliga- ſhall not have judgment upon the verdict ; becauſe it is 79 good os This 
gainſt 7//ue, in as much as he could not conclude, and ſo not his deed againſt iſſue is, 
pro- his own confeſſion. But the plaintiff fail have judgment upon the youu 0 1 
1d ſe- confeſſion of the defendant in his plea in bar, where he has confeſſed eee. 
g the the deed. 9 H. 6. 37. b. per Cur. Sec b H. 7. II. Where it is the condi- 
rance. cited and faid, that he might relinquiſh the iſſue, and pray judgment, eee ung 
udged and he ſhall have it if he will. ] | —_— 


nt af=,. material in this caſe upon yi iſſue. hen iſſue is joined on an il plea, and a verdict for tte 
aint}, yet he thall havegiugment; for the defendant thall not take adyantage after a verdict of 
1 pleading. 5 Med. 227. Trin. 8 W. 3. Jones v. Bedingham. 
2 
, 3. In dower, if defendant by his plea confeſſes that the baron purdis for 
f ſciſed, that dotber, &c. and iſſue taken upon an immaterial thing, yp 53 
„ 2 „FF : "0 . tiff /zr a/ide 
7 * 27 py LJ , Ar { - 0 . R , 
and this is found jor the plaintiff, and judgment given accordingly ; „ 
yet in writ of errqthe court will tage the judgment to be given unt entered 
5 : ; 6 b * 5 7 N - 
Hall upon the conte ſſion, not upon the verdict. 22 E. 4. 40. b. per Cu- ty cn 
7 1 77 
riam. ] ' 


on the mate 
Mn. W. 3. B. R. Jones v. Bodinham. 


ter of he 
pin. 1 Salk. 173.8 After a fix olgus plea 
jullgment may be las by of [ion ; otherwiſe if only miſpleaded. 1 Salk. 173. Trin. 2 


Ann. B. R. Stay «SF. Hey don. 6 Mod. 1. 8. 


7 

2 4. If 77 Ives verdi7 at large, and conciudes upon the ſciſin and 

plea iferfin, yer Fhe court ſhall adjudge upon the matter, and not upon 
SE tne concluſion ; per Fiſh. Quod non negatur. Br. Athie, pl. 411. : 
SY cites Paſch. 32 E. 3. and Fitzh. Ale, 99. 
. 5. In fp, the plaintiff counted te the damage of TO 1. and the 
-rant jury foznd damages 42 l. The plaintiff could not have judgment 
r the but of 10 J. as he counted. Br. Judgment, pl. 142. cites 42 E. 

3 2 | 
3 on fa ads. if the jury gives a verdict which is dubious, by which Br. Error, 
2 the juſtices adjourn them to Mieſtiniuſten ſuch a day, and there the ecing —_— 
4 parties are demanded (as they ought to be) and the plarntrff is non- gr. 
5 ſuited, there judgment ſhall be given upon the non-fuit, and not Alice, pl. 
ma- upon the verdict, for then it is error. Br. Judgment, pl. 141. cites 8 
23 47 E. Zo 2. | Non-ſuit, 7 
uod | | | pl. 6. cites S. C. 
PO 7. Treſpaſs by A. againſt B. and C. of taking five boxes with en _ 
a charters, c. B. pleaded net guilty, and C. made title to himfelf by pl. 6. Mich. 
tum gift, and the plaintiff traverſed the gift ; and fo to iſſue. B. was 2 & 3 P. & * 

pro found guilty ; and che itlue was found for C. A. ſhall not have e 
cio judgment againſt B. though the iſſue was found againſt him. For ne 
d, between A. the plaintiff, and C. it is found that A. had no title, tone — 
han and the court ex officio ought to give judgment againſt the plaintiff; S. C. cited 
n | per Montague Ch. J. Pl. C. 66. b. in cate of Dive v. MAnNING- e 

jan HAM, cites 7 E. 4. 31. and Fitzh. tit. Judgment, pl. 59. . . . ton v. Sim- 

| mes. 


v. Tilly and Woddy. 
LE : * 22 4 8. In 


—_— + 8. In treſpaſs by leſſee for years of beafts taten the defendant ſate, 


enen 
„ 


eee d that the leſſer held of him by the ſervices, &c. and for ſo much arrcar 1 
of ht, 1 : j 4 : l 5 ; | 
the anf he took the beaſts, and the plaintiff replied, riens arrere, &c. and io 0 
bad x2 ©.4)2 to iſſue, and it was found for the plaintiff, And the opinion of all «< 
7 I'f 0 — f . . — Wu 
eee the juſtices was, that notwithſtanding the defendant had accepted f 
Plant the writ good, yet the plaintiff ſhould not have judgment, but the 4 
never ſhall court would abate the writ; for it appears to the court, that de- : 
SE] tendant was lord, againſt whom * treſpaſs does not lie. For the fta- | 
IS} ; . . . . . N E 
though the fute is non ideo puniatur dominus, &c. Per Mountague., Ch. J. f 
ry % . _ CP 
bar bein- Pl. C. 66. b. cites 10 E. 4. 7. 5 | 
ſufficient. 5 | 
As in debt pen 20!;gation with condition to per form covenants in an indenture, the defendant ad, per- T7 | 
formance of all the covenants generally, where it appenys to rhe court, FL * dive! 3 of them are in: 22 
gative or disjmtive, and ſo the plea in the general affirmative inſuffigi ut; vet if the plaintitf» eplermy 
and Þ: wi a breach of ore of the covenants, which of bis ow": 7 2 15 no: 1.207 vre 1h LEON Which 4 | | 
fend ant demurs, judgment ſhall be given againſt the plaintitt; becauſe upon the whole recard it A nir 
pears that he has no cauſe of action. For the bond is condition ed to perform corenants, ani yr 
has ſthewn no breach to give cauſe of action, wlich the law preſumes he would have dondfi \ 1 
? H 


there been any. But ben the bar of the defendant is inſufficient in ſubſtance, and the pL2intif 1M 
and 72 WI te truth of bz. cafe; C4? ſhews 27 matter g uu Ling, Cu. matter vate y, or perhaps ” 
mat i, there the court ſhall adjudge upon the whole record, and the count being good, judgment 
Mall be given for the plaintiff for the inſufficiency of the bar, without I regard to the replice- 
tion. As if a man plead: grant by letters patents in bar, which are not ſuffic ; the plaintiff by rp. 
catian ſpews anther clauſe in the ſaid letters patents, Which is not mate! 1.40. "he d.ſendunt deutz in 
law; in this caſe judgment ſhall be given againſt the deſendant. Et ſic 1 nilibus. 3 Rep. 133. 1 
Paſch. 8 Jac. C. B. Turnot's caſe. Tarnor v. Lawrence, And ſee 8 Rep. 120. 
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U. in Dr. Bonham's caſe. . . 
* : ; | 4 
[587] N * 9 
9. In debt upon a bond, they are at i ſue, and at Mather day ue 


defendant confeſſed the deed when the inqueſt appeared, ꝙ which the; 
were charged uten the damages only, and after they cam#®back to giv 
verdif? of damages; the plaintiff there ſhall not be demanded, no: 
| ſhail he be non- ſuited; for the judgment ſball be nw upon the con- 
| feſſion, and not upon ihe verdict; for they were not charged upon 
| the iſſue, but only of damages as an inqueſt to inquire of damages, 
not an inqueſt upon iffue 3 nota, Br. Non-tuit, pl. 61. cites 16 E. 
4. 1. 
10. In debt upon obligation which was void by the ſtatute 23 H. 
6. 10. the defendant concluded his plea with judgment ft actes, 
whereas he eught ts have ſaid, and ſo never was his deed, ſo that the 
concluſion was ill. Yet Montague Ch. J. faid, that it appearing 
to them that, upon the matter in law, it was a void deed, the court 
ex officio ought to give judgment againſt the plaintiff, though the 
© 3 defendant cannot take advantage; for it * appears to them that the 
. © plaintiff had no cauſe of action, and therefore they ought to give 
fende, judgment againſt him. And adjudged accordingly, Pl. C. 60. b. 
Kc. becſ- Mich. 4 E. 6. Dyve v. Manningham. 
topped , 
by the ad miſſion or verdict, yet the court ſhall not proceed to judgment forthe plaintiff; admitted 
D. 119.2. pL 6. In cafe of Thrower v. Whetſtone. 


11. Defendant avawved 12 Fac. fer 201. rent, ſuppyſing that AH. 
L. was ſciſed of the place where in fee, and granted ſuch rent 28 
Elin. And upon nom conceſſit, the jury found a ſpecial verdict, that 
If. L. was ſciſed in fee, aud let that land 23 Eliz, ta M. U. for 21 


years, 
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| : Judgment, | 
nt [aid, - years, and he 2 p3ſefſed, granted that rent, et ſi, &c. Though the 


arrcar flue be found quod conceſſit, and fo it is for the avowant, yet be- 
and o cauſe it appears that the eflate out of which the rent is granted was 
1 of all determined long before the diftreſs taken, ſo that he had not any title 
cepted jp to avow, it was held, that judgment ſhould be for the plaintiff, 
ut the though the iflue was found againſt him, Cro. J. 442. Mich. 15 
lat de- Jac, B. R. Harriſon v. Metcalf, | . 
he ſta. 12, Where the declaration is goad, and the defendant's plea 1s ill; 
Ch. J. though the plaintiff j5ins iſſue thereupon, and it is found falſe ; yet 
Þ the declaration being good, the plaintiff ſhall have judgment. And 


adjudged accordingly. Cro. C. 25. Mich. 1 Car. C. B. Knight 
v. Harvy, 


if 1 ef lier : 13. In an action of treſpaſs, whereto defendant pl-aded a bad 
3 "ll 4 Juſtification, plaintM took 7/4e, and defendant gvtained a verdict. 
_ uu Plaintiff moved in arreſt of judgment, and the court heard counſel 
a \ (| „ & both fides ſeveral times, and took time to conſider, and in Eaſter 
is | term laſt made a rule to ſtay the entry of the judgment on defendant's 
WEED verdict; aud that plaintiff ſhould have leave to fign judgment, the 
ep treſpaſs being coe by the plea. Pending the conſideration of the 


Pp E | icd, and laſt term plaintiff obtained a rule for 

1-- defendant's tor to ſhew cauſe why he ſhould not enter judg- 

120. 1 ment, nunc 16 tunc, which rule was made abſolute. It was ur- [ 88 ] 
4 ed for def it's executor, that plaintiff hath delayed himſelf, . of 

Tſe was tame in joining an immaterial iſſue; but per Cur. the 


court, detendarg 


y the party muſſiot ſuffer by the court's taking time to coniider, Notes 
the in C. Pf 184, 185. Mich. 11 Geo. CRAVEN V. HANLEY. 
Ve cites B\T.LER V. DELANDER, Trin. 1 Geo. in B. R. TAYLOR 
nor 3 v. MATTHEWS. Hill. 2 Geo. in B. R. 
con- # 
upon | 
5 (E) YVhat Thing vl, hinder a Judgment after 
I Verdict. JIntire Damages. 
H. E: 
ct, 1 ] F a man brings action upon the caſe againſt another vpor a My. 887. 
the cuſtom for not grinding at his mill, whereof he is leilce for > 
ring years, and adeges that the defendant ground his grain expended in 3 
burt 5 his houſe, diverſis diebus & vicilus bettueen December, 12 Ja. and 4 Cited 2Lev, 
the Abrii 20 Ja. at other mills, and not at the & mill of the plaintiff, 27 . 
the againſt the cuſtom, and it appears that the leaſe of the plaintiff was 1 5 iy 
ive made long time after the 12 Fa. And upon not guilty pleaded, the Curth, 385. 
. b. Jury found for the plaintiff, and gave entire damages. In this caſe, FRA 
2 the plaintiff cannot have judgment; for it thall be intended that Fe19s, 
n+ the damages are given not according to the law, but according to ———— 
: F the ellegation of the plaintiff, who laid his damages for the whole, Ho- 
1 bart's Reports 256. adjudged between Harbin and Green.] 
A. 8 2. Treſpaſs of oyer and terminer of raviſhment of ward, battery 
28 2 ef ſervant, and carrying away his goods; it was aihgned for error, 
hat 15 ccaufe the damages were not apportioned by the inqueſt, nor by 
21 the court; ſed non allocatur ; but the firſt judgment attirmed. Br. 
7 Damages, pl. 109. cites 27 All, 35. 7 
1 | 3 Treſpa 5 


Judgment. 


3. Treſpaſs upon the cate was brought by three againſt tio, who 
counted that the piaintffs were ſciſcd of 14 acres of land in B. and 
ef three acres of meadow there, and that the plaintiffs and thoſe whoſe 
eſtate they have, &c. have had, and gt te hove, a tray over three 
acres of the defendants to the ſaid meadow, and that the defendants 
have diſturded them, to the damage of 40 5. And the defendants 
took the trefpals ſeverally, and ?raverſed the prejcription, and ſo to 
Hue. And found for the plaintiffs to the damage of a mark; and 
'Thirwit pleaded in arreſt of judgment, that the treſpaſs of the one 
is not the treſpaſs of the other, where the defendants took the treſ- 
paſs ſeverally, and the damages are aſſeſſed intire, where they ought 
to be ſevered. Per Thirne. this is not much to the purpote ; but 
fee, whether the manure which a man makes in his own ſoil, as here, 
be treſpaſs or not, to have action upon the caſe., And after, by aſ- 
ſent of all the juſtices, the writ was abated by award. Br. Action 4 
ſur le Caſe, pl. 29. cites 2 H. 4. 11. = AWE | 
Aud it is fo 4. In detinuc, the plaintiff counted of the detainer of ſcoerel thing 
mw and alleged the value in groſs, and not the ſeveral values of each of 
3 them by itſelf; the detendant pleaded nor detinet; a verdict is found 
of damages. for the plaintiff, and damages in a groſs fum ; the ff iintift had judg- 

And yet en- ment which was armed in error; for the verq; has made the 
2 count good in this cafe, as ſeems to Fitzherbert abi ing this caſe. 
gwen in The judgment in detinue is to recover the thing Wanincd ; and if 
waſt, when the ſheriff cannot find it, to make the defendant PM he plaintiff 
— the value of the thing detained, with damages and coſtò nor the de- 

deried:ohe tainer. In the principal caſe, all the things demanded VE. to be 
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wat denied i50e 

in all delivered, or none of them; for if any part of them be d:!iFcred, the 

e delivery is void; becauſe there 1s no value of that part found by the 

when the verdict; for the damages * are entire for the value of the whole, 

recovery in The ſure way is to + declare ſpecially of the value of every thing by 

wan B ite. Jenk. 112. pl. 19. cites 3 H. 6. 43. 

trols, Fat it is otherwiſe, when the waſt is charged in ſeveral places, and it is fo fonnd by the ver- 
Yet if waſt be alledged in git /par/im 


* 
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dict; for in this caſe ſeveral camages ought to be given. 
| pl. 19. 


the inqueſt gave a ſum in groſs in damages, 


5. Forcible entry ſgu˙nd for the plaintiff is the damage of 10 l. and 
cofts 51. Per Straunge, if the damages are not ſevered in every action, 
vyhere a man recovers damages, the juitices ought not to give judg- 
ment, and if they do, it is error; which was denied, per tot. Cur, 
Brook ſays, it ſeems, that his intent is, that the damages ſhall be 
ſevered from the ceſis. Br. Damages, pl. 88. cites 14 H. 6. 13. 

6. T reſpals of trees cut in tws places, and found for the plaintiff 
to the damage of 40 s. the plaintiff prayed that he might ſever the 
damages, and ſo he did; and good per Cur. for fear of error, Br, 

Damages, pl. 149. cites 22 H. 6. 7. | 
Br. 3 7. Intreſpaſs of goods taken againſt baron and feme the baron pleaded 
= 5. & not guilty, and he and the feme pleaded ansther plea for the feme in 
. juſtification, and the ft r/ſue tried in the county where the writ 1s 
* | „ brought, 


Judgment, 58g 


who = @&:u7þt, and the other in a foreign county, and both found for the 
and £ plaintiff, and damages entirely given, where the iſſue in the foreign 
/hoſe = county is jcofait; the baron thall have advantage of the jeofail, by 
PDree 4 reaſon of the cntierty of the damages; contra, if the plaintiff 
axon L had ſevered ihe dainagess Br. Damages, pl. 118. cites 5 E. 4. 
ants 7 10 | 

O to L 4 Debt for damages recovered in ancient demeſhe 3 the defendant 
and 4 ſaid, that part of the land was frank-fee before by recgvery had here in 
One 5 bank ; and by ſome it is a good plea to all, becauſe the damages 
reſ- 4 ſhall be intire; contra, if th ey had been ſevered. Br. Damages, pl. 
ght *| 23. cites 8 E. 4. 0. | 

but F 9. Alle of land and rent, damages are taxed entirely for both; 


and per Cur. therefore judgment ſhall not be given of the damages. 
Br. Damages, pl. 1. cites 1 H. 7. 23. 
di 10. In covenant; the breach affigned Was in ts Cvenants, and it 
0 \'l W << K-07, that for tre one he had ng cauſe of action, and for the other 
LID #7 hal good caule, and iſſue was joined upon both, and both found 


«2 

o for the plaintiff, and damages intirely -ailetied, _ The plaintiff 
5p could not have gudzment. Cro. E. 685. Trin. 41 Eliz. C. B. 
87 Anon. g 


sin theſ2 words, thou art a hie, murderer, vitlaing 
LHondſucker, bay apt; the plaintiff had a verdict for him, and intire 
damages alle”; he had judgment and affirmed in error; for it is 
al! one lan and not at different times. It is ſufficient in this cale, 
if one of e words will maintain an action; as in an avwry for 
Fand one is arrear; fo where a writ is brought for two 


IE, Slanderf' 


ru rents. an 
0 mings, ald it does not hold for one of them. Jenk. 301. cite 
5 11 Rep. 42. Gedtrey's cafe. — And Trin. 8 Jac. B. R. Lu- 
+ ker's Caſe. 
JF 12. In treſpaſs for battery of the feme aran/t three; the defen- 
dants pleaded ſeveral pleas, and three 1{ſues being joined, one jury 
ho found dll three 1fſues for the plamiiff, and age damages intireiy to 
8 40 l. and judgment given accordingly in B. R. and upon error 


aſſigned, becauſe of the intire damages upon the ſeveral iſſues, 
judgment was affirmed in the Exchequer Chamber. Cro. J. 384. 
Mich. 13 Jac. B. R. Matthews v. Cole, Doughty, &c. 

13. For damages intircly given tue difference is, where a thing 
is injurfictently laid, for which action may lie, there no judgment ſhall 
be given; but where action is brought for 7ws things, for on? where- 
of ng action at ail bill tie, there judgment ſhalt be given; and per 
De HHN where a man can have no ien in future, intire damage 
ſhall be no flaw; ſecus where he may for the ſame thing; per 
Jones J. Palm. 538. Paſch. 4 Car. B. R. Jones v. Powell 
14. A. and B. make mutual afſumfpſits the 30 Nov. 29 Eliz. f f. 0 ] 
ſand to the award of C. of all coutroverfies between them; a judg- [ 9 
ment among other things was put into the award; an award 25 
made of two things, that A. thall pay 15 J. to B. at a certan day 12 
ſatisfattion of the ſaid judgment, and that A. ſhall maze a retafe af all 
demands to B. until the firſt of February enjuing the ſaii 3oth of 
Nv.—PB. brings an action upon this aſſumpfit againſt A. and the 
plaintiff declares of the ſaid two points broken, and it is tund with 


hin, 
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Judgment, 


him, and intire damages are given. Refolved, that the count was 
good, although the breach be aſſigned in two points; for it is not 
as a pena] obligation to perform teveral things; for in ſuch caſe the 
plaintiff in his replication ſhall! afign one breach only; for that is 
ſufficient to forfeit the obligation. But in this cate only damages 
are recoverable; and they are relative to every breach, as in cafe 
of many covenants contained in one deed. It was reſolved, that 
the intire damages were ill given, and made the judgment errone- 
ous, becauſe the releaſe is of more than was ſubmitted to the award. 
Theſe damages ſhall be underſtood to be given for theſe two brea- 
ches. Underſtand this caſe, that there was no averment taken by 
the defendant, that the other controverſies were between the ſaid 30 
Nov. and 1 of February, Jenk. 264. pl. 67. cites Moor v. 
BEDLE, 10 Rep. 130 [131. a. &c.] in Oſborn's caſe, 
15. Cafe, &c. againſt a parſon, wherein the plaintiff declared MF! 
that whereas the ſacrament of the Lord's ſupper was to be admin | | 
ſtred to the pariſhioners on ſuch a Sunday, the defendant licet ſæpius Y 
requiſit' reffed ts admit the plaintiff; and declared alſo, that he 
refujed to admit hin: en anther Sunday, but laid ns uieſt en the ſecond 
refuſal ; after a verdict tor the plaintiff, and intirq ynages for both, 1 
this was moved in a:reft of judgment, and it wa reſted accord- 4 
ingly, but no opinion was given, whether the act would lie or 2 
not. Sid. 34. Paſch. 13 Car. 2. C. B. Clovell v. inal, 
16. In zrejpaſs; plaintiff declared F affault, battery, gud 19und- 
ing; defendant picaded as to the force nit guilty, and as t4the a{Jau't 
ard battery, that be was doing ſuch work and Fee him, 7 
by which veliter nanus, Sc. and lo to iſſue. Ihe jury found W:- : 
fendant guilty de t4juria ſua propria, and ſo recited the whole de- 
Claration ot aitault, battery, and wounding, ( whereas the wounding 
was not in iſſue) et aſſtident damna occaſione tranſgreſſions ulins ad 20 !. 
After ſeveral debates, it was held by all the court, except Windham 
J. that it ſhall be intended, that they have given damages for al, 
that is in the declaration, as well the wounding, which was not in 
iſiue, as for the reſt, and fo error; tor plaintiff might have demur - 
red upcn his plea. Sid. 96. Mich. 14 Car. 2. B. R. Calvert 
V. Arnold. | | 
17. Want of mentioning particularly a confaderation of a ſecond 
promiſe, and intire damages given, will binder the plaintift from 
having judgment. Vent. 27. Paſch. 21 Car. 2. B. R. Moor v. 
Lewis, | | 
18. Per Cur. where a continuandso in treſpaſs is impoſſible, and 
intire damages, court will intend that nothing was given for the 
continuindo ; becauſe impoſſible. 12 Mod, 24. Paich. 4 W. & 
M. Ancn. 1 
19. II tr-ſpaſs for brecking ard entering the houſe of A. B. and 42 
taking tte grads of C. D. ad dampnum ipſorum; a verdict was given 
for the nlaintift, and intire damages. It was moved in arreſt of 
judgmen, that this action could not be maintained, eſpecially ſince 
the jury gave intire damages; for how could the plaintiff, who hal 
no right to the houſe, (fer that was in A. B.) recover damages for 
the unlayful entry, or {how can A. B. recover] damages for the tak- 


mg 


—I 
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was ne the goods in which he had no property; for the property of the 379 cites 

L. © „ 3 We 3 Cro. but 
not * rods was in C. D. and judgment was arreſted, 8 Mod. 370, Paſch. 30 5 

> the 11 Geo. 1720. Maddox v. Taylor. | caſe. 

at is | | 

agcs | | 

Cate {7 | - 5 - 

vr (E. 2) Judgment refuſed to 65 given by the Judges; [ 591 ] 

py In what Caſes. 

ard, . 3 1 p 

dea . A® SIS E was taken in pais, and adjorned into bank, and 

by becauſe the juſtices ſaw err297 in the taking of the aſſiſe, 

"20 therefore they would not give judgment. Quod nota. Br. Error, 


pl. 113. Cites 16 Aff. 6. | 
2. Praecibe quod it againſt a porr man and his feme, who ren- 


4. 


diz yell the adliou, and for the ſuſpicions the court examined them; and 


1 
red f . 
ol | [| as found upon this, that the demandant had brought the like 
ins WWE tion againſt I. E. who vouched an infant, and the parol demur- 
"9% 4 red, and that the tenant had no title nor eſtate, but after Mich. ul- 


jn termino Sancti Mich. and for theſe ſuſpicions, 
that the poor man rendered it by covin be- 
t and him, to defeat T. E. of the land; there- 


timo, and this waz 
th, [2 &c. tor it may, 
I tween the demaniy 


rd- a 
or tore they reſpi- | judgment, and commanded the demandant to 
| ſuc to the coy, , and as they would, fo the court would do; for 
. the juſtices Me been commanded in parliament to be well adviſed 
wa upon ſuch Hes. Quod nota. Br. Judgment, pl. 48. cites 39 E. 
iN, 5 3 5 : : 
N 3. Where a verdict is imperfect, no judgment can be given upon 
Jo. it; but the court will grant a new ven fac. to ſummon another jury 
2 to try the cauſe. L. P. R. tit. Judgment, 98. cites Mich. 23 Car. 
57 B. R.—tor the parties ſhall not be compelled to go farther back in 
_ their proceedings, than where the error was made; and that was by 
2// wle jury in finding an imperfect verdict, Ibid. 
in | 
Tp | 
TT * 0 
ert (F) Releaſe, What collateral Act will hinder a 
8 5 nag | 
| Judgment, viz. Releaſe /9 one of the Defendants. 
776 X 0 * 8 - BE o 1 £ = 1 W 
a See in Titles Error, Releaſe, &c. | Several De- 
1 1 ; 5 
= fJendants plead ſewerul Pleas, Cc.) 
ad . E 1 F a man in action of treſpaſs agaimſt ts, and upon 1 See (F. 2) 
be 1 pleas pleaded, ard ſeveral iſſurs, has a verdi? again one of —* Hob. 
8 : the defendants, he may take judgment againſt him; and after this judg- Toy No | 
| * ment he may relingufh his ſuit againſt the ther z; for when he has 4, il 1466 
ud bis judgment againtt the one, the relinquiſhing the judgment againſt pic, and | 
n dhe other cannot abate the writ. 14 E. 4. 6. 15 E. 4. 26. 27. ant e 
” We . ; f WE on muri to the 
of Hill. 11 Ja. B. R. Rot. 1355. between * Parker plaintiff, and Sir 4 , Sies 
e John Lawrence and others detendants ; after verdict upon not guilty plaintiff ba- 
1 againſt Lawrence, he took his judgment againſt the others, and 0 
—_ - Þ . * 0 0 i dhe de- 
. left the demurrer upon juſtification of the others, and ad) udged good Sr; 


in he may re- 


591 5 J udgment, 


Enquiſh a- in the Exchequer Chamber in writ of error. See the ſame cafe 


gant 93%  Hobart's Reports. 96. 5 "i 
judgment and execution againſt the other. Mo. 624. Trin. 42 Eliz. Counteſs of Warwick v. 5 
Atwood and Davis. | A 
A 

[ 2. In tr:/pc/5 ag FI r/e, if the defendants plead feveral to 

:/ſues, and ane ite 75 foun 4 againj? ane of them, it he releaſes his ſuit it 

againſt the others before he has judgment againſt him who is found tu 

: euilty, | he ſhall be barred againſt him allo ; becauſe a releaſe to the th 
3 others is a ſatis rx of the treſpaſs. 14 E. 4. 6. Trin 15 Ja. be- b. 
Wl tween * Evelieand Sloly, in writ of error at Serjeant's Inn; agreed in 
[ 592 ] per curiam (R. hor I4 E. 4. ©. is, that the writ {hall abate) but it Fo 
is clearly a bar for the cauſe aforeſaid. 7 H. 6. 21. D-19E. & 20. 85 

b. 27. b. adjudged. 1 - 2 

3 The ame law in a Writ of dife [crit againſt diverſe. ꝙ H. 4. 3. Ky © 

| 4. 0 in a writ of diſceit again/? dit erſe if he releaſes to one, o * 

mates default, he m—_ barr himſelf of his action againſt the others. „ w 


Contra 9 H. 4. 3. | 

{ 5. In treſpais of battery againſt tes; the a, 
and the othe 4 ſon aſſault demejne, Cc. and the j jury 
and aſſeſs 20 J. damages againſ one, and 40 l. da 
ether, and Cc, iy: intire ' againſt 653th; and the plair 


2 vio! leads not guilty, 7 

was azain/t both, 2 ( 
des against the N 

after comes, 5 


and fatetur ſe ulterius nelle ; proſequt againſt the nd takes his 
judgment fo the 40 . r the other, and all the \yts aſleſſed. | L 
This is not erroneous, though the coſts are intire. Hill 7 Car. B. 8 
R. between Welch and Bithop. Adjudged per Curiam ou; gh the a 
nolle proſcqui be before judgment; for it is not any releaſe, elpeci- 2 
ally in this caſe, where none of the pleas go to the whole. Intra- A | 
tur Hill, 6 Car. Rot. 954. And then were ſhewn theſe precedents 5 0 
Mich. 4. H. 8. Rot. 545. The biſhop of Oxford brought action : 
upon Hh ſtatute of V. 1. de malefactoribus in parcis agat! nit two, ane  « 
pleaded a licence, and the ether net guilty, and bath 7 und for the 5 b 
i plainti & a nolle proſequi againſt one, and judgment againſt the 3 1 

8 Fol. 101. Other. Tr. 3 Car. B. Rot. 1948. Lanman V. Stileman, * and = 
three others; in treſpaſs, the three pleaded a ſpecial flea, whereupon =. 
Special ſue was joined, and the other pleaded not guilty, 2nd verdict 1 - 
tor the plaintiff, and damages 6 d. and coſts 129. and plaintiff re- 93 2 
Enqui ſhed his ſuit ag is the one, and had judgment againſt the I t 
Ot: ners for dam Age, and Wt 5. | 4 b 
[ 6. Newentries, fol. 303. Falſe Impriſonment, fol. 187. 50 = - 
fol. 650. 676. Treipaſs. 55 
Aud in irg. 7. In tr eſpaſs againſt baron and feme, the plaintiff cannot relin= 1 
* againſt quiſh the ſuit againſt the feme, and take judgment againſt the baron 5 h 
ul £4 for as the baron ſhall be Charged by the plca of the femc, ſo he ſhall 5 }; 
ls, ard have advantage of the jeofail of the feme. Br. Repleder pl. 34. 4 h 
2 e, Cites 5 E. 4. 108. | = « 
ard aui 11 muntioned of the other, he who is found guiity ſhall hav e advantage of it. Ibid. | | 2 2 
And in treſp ifs « «g 4! inſt tus, who plead f veral/y, there the 5j, 7 inqueſt / PHE ew the dam wg ery and th _ if L 2 

the . A ifus be jeofal at, and after th: other defendant i: cenvic. ed, he mall! have advantage of the jeofail of Fg 

im other; be cauſe the damages are taxed upon him by the firſt inqueſt, and there tlie? tn Hul E \ 
el 236A on againſt the BUILT Who was party 0 the jc j. ul, Ibid, h 3 g 
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ture of a releaſe, and fo a diſcharge to all. 


BY 7 


guilty, and fo to iſſue. C. and D. fifa. 


Judgment. 


8. In action of treſpeſs and falſe impriſonment, Ic. againſt 3, viz, 
B. C. and D. B. confeſſed the action, C. and D. pleaded not guilty, 
but the jury found them guilty jointly, and aſſeſſed ſeveral damages, 
VIZ. 1000 l. as to C. and 50 l. as to D. and likewije 50 l. as to B. 
And then the plaintiff entered a nolie proſegui as ts D. and B. and 
took his judgment againit C. for the 1000 J. The queſtion was, 
if this nolle proſequi againſt D. and B. before judgment was in na- 
2 But it was adjudged for 
the plaintiff in B. R. and affirmed in error in the Exchequer Cham- 
ber; and afterwards, in 1 MV. & M. the judgment was affirmed 
in parliament; Carth. 19. Mich. 3 Jac. B. R. Rodney v. Strode 


d judgment in B. R. 
Nor; ſor it was held, that the entry of the nolle proſequi 
Med C.uth. 21. iu the caſe above, as tien J. 


* 347 
.. 
- 


Ely - 177 Y 1 _— +! > 4 
tel adjudged n tue Ca 
4 - — wt 


Preſogui of Part of 


(6) Where 7 
be a Releaie of all. 


+ 
the Thin, 


demanded, will 


aſs of battery- and impriſenment, Sc. 1 


not guiity 16 fart, du d ui cation for the reſidue, 
— 4 . we * — 


8 
Q. 
CO 
* 
8 
). 
—— 
8 
— 
la 


ple, | 


upon whit a demurrer is jolnec, the plainuit may take judgment 
tor the deillurrer by award ot the court, in which the law is tor him, 


and enter a nolle proſequi as to the iſſue. T'r.'15 Ja. in the Ex- 
chequer Chamber, in writ ct error upon judgment in B. R. per 
Curiam. 


— 


3. A. brought treſpaſs agaiiiji B. C. and D. H. fleaded not 
0 . Plaintiff replied, and de- 
murrer was joined. Pending th: demurrer, tne iſſue was tried 
againſt B. and damages and judgment againſt him. After judginent 
the plaintiff entered a nolle projequi againſt C. and D. Detendants 
brought error, and alleged for error, that the nolle proſequi diſcharged 
all the defendants. The court agreed that if the nolle proſequi had 
been before judgment, it had diſcharged the whole action, and ſ it 
had if the judgment had been again/? them all, and then the plaintiff 
had entered the nolle proſequi againſt the two; for nonſuit, or re- 
leaſe, or other diſcharge of one, diſcharges the reſt. But becaule 
here the action was at an end again/t B. and no judgment had againſt 
C. and D. ſo as they are divided from B. and are not ſubject to dama- 
ges found againſt him, it was adjudged, that he was not diſcharged, 
and fo no error. Hob. 70. Hill. 11 Jac. in Cam. Scacc. Parker 
v. Sir John Lawrence, Nevil, and Wood. 
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2 Show. 
469. S. C. 
by name of 
Radney v. 
SEVOUE, noms 
3 Mod. 101. 
50 in A 
like action 
againſt 


three, 
where two 
pleaded not 
guilty, and 
the other 


juſtified, &Cs 


af os oa bs; ? 
— | het bd bs Los Lo Bn 


c al 
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O 4 . 
* . . — 11 2 44 Fe ag 77 0 , . 
trial the C found t! eimg all Fu id aflelled dimages lewes: 244% VR. 201. to him t | 
2 2001 45577 Per rg; and T1 | Lottie (I CHTCLTCU ee 4 4 Fifi red, and d 0K [UUZMENT 
in 


winch was affirmed in 
1244 cured the defect of that verdict, 
ſe of Trcebarefoot v. Green- 


5931 


Jenk. zog. 
pl. 87. S. C. 
and iavs, 
that if the 
nolle pro- 
ſequi had 
been entered 
52 


. * 
ment gu 
any of thumy 
it had not 
amounted 
to a releaſe 
to them all, 
but only to 
a waiver of 
fuit. And 
where a 
ſont gre x means * 
is given 
againſt two 
or three, in 


treſpaſs or debt, a relea(e of execution againſt ene takes away the whole execution ; for the execution 


outht to be joint, as the judgment i;. 


4. Where 


593 | 1. Judgment. 


4. Where there are ſeveral Hees a judgment may be entered ar 
to one, and a nolle pręſegui as to the other. L. P. R. 114. 


Se Error.) (G. 2) Aided by Releaſe of Damages, or what elſe 


(x b (S. p) 
(A. cb.) would make Error. 1 
(X. b) 
F. I N aſſiſe, the tenant pleads a releaſe in a foreign county, by 
which the affiſe is ſent into bans, to be tried, and the releaſe is 
Hund againſt the tenant; now it the piaintiff will releaſe his damages, 
he ſhall have judgment to recover the land immediately, and if not, 
the aſſiſe ihall be remanded to inquire of damages. Br. Judgment, 
pl. 109. cites 6 Aſſ. 4. * 


2. Treſpaſs of trees cut ad valentiam 50 l. and goods carried away 


ad dalentiam, c. ad damnum, in ail ti 200 l. and the defendant 1 1 
acguitted of the trees, and attainted of the goods taken ad damnum 28 l. 


The plaintiff prayed judgment of all the damages, & non allocatur, 
in as much as the defendant is acquitted of the trzs, and therefore 
the damages fhail be abridged, viz. according 50 l. out of the 
200 l. by which the plaintiff releaſed according and had judg- 
ment of the reſidue. Br. Abridgment, pl. 27. cit 88 E. 3. 25. 
3. Debt of 1001. to the damage of 201, the aint waged his 
| law and failed ts perform it; by which the plaintiff hiv, 1udgment to 
[ 594 ] recover the debt, but not damages as he counted; wherefor\ he releaſed 
10 J. and then he had judgment to recover the debt and Hamages to 
10]. &. But it 1s uſual at this day to give judgment of all, if it 
was in cafe wyere the damages are principal, and becauſe the plain- 
tiff had relcaſed 101, therefore hat executio but of 10 l. reſidue only. 
Br. Damages, pl. 23. cites 42 E. 3. 11. 


4. In replevin damages of 10 l. was found for the taking ; the party 


prayed judgment; per Cur. you ſhall not have it unleſs you wil! 
releaſe part; for as well as we may increaſe damages, ſo we may 
abridge the damages, by which the plaintiff releaſed all except 5 l. 
"= Bp But Brooke lays, it ſeems that this is not properly abridging ; 
e and it was upon itue tried. Br. Abridgment, pl. 34. cites * 31 
10. a. pl. 21. H. 4. 10. : 
$5. In detinue of a cheſt with charters the defendant would have 
confeſſed, &c. if the plaintiff would rcleafe his damages, and the 
plaintiff would have releaſed his damages, and could not before judg- 
ment, by which the defendant confeſſed, &c. and the court gave 
zudgment and 20/. dameges, and then the plaintiff releaſed his da- 
mages; quod nota, and could not before. Br. Damages, pl. 138. 
cites 11 H. 6. 29. : = 
6. In debt if a man con/efJes part and dentes the roſt, the plaintiff 
ſhall have judgment of the part and of the damages immediately ; 
but ceſſet executio ; for the coſts are entire, and cannot be diſcufted 
till the other itluc be tried; but if they will ein gi¹. the other iſſuers 
he ſhall have judgment and execution immediately of the part con- 
felled, but ſhall not nave damages nor coſts ; nota, and ſo he had 
there, Br. Colts, pl. 17. cites 30 H. b. 13. | 
| 7. Where 


Judgment, 


7. Mpere two iſſues are in treſpaſs, and one goes to all, and both 
found for the plaintiff, there the plaintiff, to be jure, may releaſe his 
damages for . and have judgnient for the reſt; for in treſpaſs 
where diverſe pleas are pleaded, and. found for the plaintiff, and 
the damages are ſevered, the plaintiff may releaſe part and pray 
judgment of the reſt. Br. Treſpaſs, pl. 292. cites 5 E. 4. 124. 

8. In debt for arrears of rent the plaintiff declared of more than 
was due, and for a longer time than upon his own ſhewing appeared 
to be due to him; the defendant perceiving this pleaded nil detinet, 


but concluded his plea with hoc paratus 70 verificare, and not to the 


country, as he ought to do, on purpoſe that the plaintiff might demur, 
which plaintiff accordingly did, and had judgment againſt the defen- 


dant for the ill concluſion of his plea ; but the plaintiff afterwards 


finding his miſtake extered a remittitur for ſo much in the declaration 
mis was more than due to him, and took his judgment for the reſt ; 


_ 5 K defendant thereupon brought error in the Exchequer Cham- 
er, and this very exception was taken to the declaration, and many 
caſes cited to prove that the plaintiff might releaſe the furpluſage 


before judgment, whzeh if he had neglected, yet the Court ought to 
give judgment for, I much as was well demanded in the declaration; 
and that this ſeer, ¶ agreeable to the rule in GopFREY's cafe, that 
if a man brings a 'Kction for ſeveral things, and upon his own ſhew- 
ing it appears. t he cannot have action for one thing, the writ 
ſhall not abat r the whole, but he ſhall recover for what the action 
will lie, and e barred for the reſt. 5 Mod. 214. Arg. cites it as 
the caſe of IÞuppa v. Baſkerville, 


8 — 


Saund. 292. 
Trin. 21 
Car. B. Ro 
Duppa exes 
cutor of 
Baſkervill 
V. Vo. 
Nelſ. Abr. 
tit. ſudg- 
ment (C) 
pl. 16. fays 
it was ad- 
judged, aud 
cites 1 
Saund. 282. 
But Saun- 
ders reports 
that the 
Court, and 
Hale Ch. B. 
in particu- 
lar was 
ſtrongly 
inclined to 
reverſe the 
judgment 


for another exception, and that upon a propoſal by the court for referring the matter to the com- 
promiſe of the counſel of both ſides, the ſame was aſſented to by the parties, and ſo the matter 


was determined without any judgment. Saund. 287. 


In TuwalrzEs's caſe, 5 Mods 


212. Paſch. 8 W. 3. where debt was brought for rent, and the demand was of an intire fum cer- 
tan, which appeared to be of more than was due, the court was ui opinion that plaintiff may re- 


cover for the reſidue. 


9. If judgment be given for more than plaintiſf demands, the 
judgment is erroneous; but plaintiff, in entritig up his judgment, 
may enter a remiſit danina for part. L. P. R. tit. Judgment 96. 
cites Paſch. 23 Car. B. R. for to give one more than his due is 
equally unjuſt as to deny to give what is his due; and it ſhall be 


preſumed, the plaintiff beſt knows what his due is, and will demand 


it to the full; or if he ſhould not, yet it ſuffices if he will be content 
to demand leſs. 

10. In replevin, &c. the defendant avowed the taking, &c. for fo 
much rent due in money and aif9 for ſo many hens ; and after iſſue joined, 
and a verdict for the avowant, it was moved in arreſt of judgment 
for that upon the face of this avowry it appeared, that the hens were 
not due at the time of the diſtreſs taken, and here the damages and 
colts were intire; but the plaintiff ofzred to releaſe the damages and 
alſo rent for the hens, and take judgment only for the rent in money, 
which was oppoled, unleſs the plaintiff would likewiſe releaſe the 
coſts; to which it was anſivered, that there was no neceſſity of 
releaſing the coſts, and to prove it ByxNs v. NEWTON, Trin. 28 
Car. 2. B. R. Rot. 728. was cited, and a copy of the record was 

Vor. XIV, A produced, 


[ 595 ] 


59 5 | Judgment. 


produced, where in the like cafe the rent was not due, and all the 


camages were releaſed, and the avowant had judgment for the re- 
ſidue, and alfo for all the coſts, and the court was of that opinion 
in the principal cafe, wherefore the avowant entered a remittitur 
of all the hens and the damages, and took judgment for the 
rent in money. Carth. 437. Hill. 9 W. 3. B. R. Morrice v. 
Golder. | 


(H) How. In what Cafes it ſhall be Conditional. 


L ?- TN right of ward, if the ward be within age the judgment 

ſhall not be conditional to recover the value of the marri- 
age if he be married, but on to recover the ward and damages ; bu 
f the ward be married in the mean time, he ſhall have ſcire faci; 


Hoinn do recover the value found. 45 E. 3. 16. b.] 
r. Det me 
de Biens, 5 5 5 
vt. 4. cites to recover all the things and damages, and if any thing be loit, 


3. C. then, that he ſhall recover the value of it. 3 1.4 43. 
3. So in detinue of charters the judgment {I be conditional. 
3 H. 6. 43. 7 H. 6. 31. M. 21 Jac. B. R. IFf$tur 21 Ja. Rot. 
862. between Haywood and Peters in a detinue 


an obligation, 
judgment given to recover the obligation, or ſo Mn in damages, 
and not 0 recover the obligation with damages if it may; & bad, and if 
not, all in damages, as it ought; and therefore it wah reverſed in 
writ of error, becauſe upon this judgment the ſheriff ay give to 
him the obligation, or ſo much in damages at his plcaſure. ] 
The judg- C4. In raviſhment of ward though it be fourd that the ward is not 
ment married, yet plaintiff ſhall recover damages conditionally ; for he 


mould de to may be married the ſame day. 9 H. 6. 61. b.] 

recover the p 

ward, and if he be married, then ſuch damages. Br, Judgment. pl. 52. cites 36 H. 6. 2. 3. per Lit- 
tleton; but Priſot Ch. J. expreſsly denied it; for be ſhould recover the leſs damages and the 
body, and therefore ſhall have execution and if the i riturns that be ts married, then he ſhould 
have ſci. fa. of greater damages, and thereupon he ſhould have another judgment and execution, &c. 
Idid. | | | 


Littleton [ 5. In a detinue, if judgment be given upon a nihil dicit, non ſum 
ſaid tha the +. 5 / fi like 3 4 b 7 
— informatus, or by default, or ſuch like, the judgment may be uod re- 
in detinne Cuperet the thing demanded or the damages, and it is good, though it be 
is to reco- not to recover the thing, ſi aber: poterit, & ſi non the daniages be- 
nene, cauſe it may be made certain by the writ of enquiry of it, and the 
thing de- . He ; . 
manded, firſt is but an award and the judgment not final till the ſecond judg- 
and if loſt, ment. Mich. 21 Ja. B. R. agiced per Curiam between Peeters and 


the value 
which Pri. Hay Ward, I 


fot Ch. J. denied expreſtiy, and ſaid, that in dia, er in gt agninſt ej, he ſha!! have judg- 


ment of the thing deniznced, and ſhall have execution, and if the ei retw ns that the thing 11 , 
or d:ſiroyra, or der aſlavit c againſt the executor, there the plaintiff ſhall have ſez. fa. inthe caſe of the 
value, and in the other to haye Execution againtt ths execurors de bonis propriis. Br. Judgment, 
pl. 52. cites 36 H. 6. 2. 3. ; | 


*(596] nn "4M 
ro. J. 631. | 6. In 2 detinuc, if judgment be given upm verdict quod querens * 


F—_— recuperet tie thing demanded, or the damages found for the value 
Fol. 182. | | with 
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[ 2. In detinue the judgment ſhall be conditional, that is to fay, 
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Judgment. 


with the damages found for the detinue, and the award of execution 
is ſo alſo, though the writ of diſtringas be well, ſcilicet, / Haberi 

poterit & ſi non, Sc. yet it is not good but is erroneous. Mich. 21 

Ja. B. R. between Peeters and Hayward, adjudged in a writ of 

error and the judzment fo given reverſed, The which intratur 

Trin. 21 Jac. Rot. 862. ] 

7. In forger of deeds in D. in the county of K. to the diſturbance gr Execu- 
of his peſſefion in the county of K. and in the county of E. and they tions, pl. 
were at feveral ifiues, and the jury of the one county found for the 53: cites 
plaintiff and taxed the damages ſeverally, as they ought, for the one MDs 
land, and the other conditionally, that if the other iſſue in the other 
county be found tor the plaintiff ; and after the plaintiff had judg- 


ment to recover upo the verdict conditionally, but that execution 


ulld ceaſe till the iſue was tried in the other county, and judgment 

nit . . . . . 

« Ken upon it, by which at another day the plaintiff faid that he 
Suld not further ſue this iſſue in the other county, by which he had 


execution in the firſt county of the damages and coſts found there, 


ages and coſts which were given conditionally 
which is not yet tried; quod nota inde bene, 
> cites 21 H. 6. 61. | | 


and not of thoſe d: 
in the other coun, 
Br. Judgment, pl: 

: [ [ 


7 See Exe- 
| (H. 205 | cutor E. 
I. 2 E T againſt an heir who pleaded that he had nothing but a - if he 

reverſion expeftant on an eftate for life, the plaintiff joined ple 
with him and took judgment upon the confeſſion, and to have exe- FF ©. 
cution when the reverſion falls in poſſe fon ; per Holt Ch. J. in tit —_ 
delivering the opinon of the court. 7 Mod. 43. Trin. 1 Anne, B. R. have judg- 
in the cale of Smith v. Angell. — Cites Herne's Pleader, 307. es as 


ſently and 
ſi. fu. when aſſets deſcend. 8 Rep. 134. in Mary Shiples's cafe. 


ow. Of Aﬀets Quando acciderint. 


And a jpeci l writ 
ſh.ll ifſug ti extend the white land; wad it leems that this was the law befure the ſtatute of W. 
2. 18. 


(H. 3) Given A oze Thing by the Name of ans- 


ther. 


I. J N aftife, the judgment was that the plaintiff recover the tene- 

ments put in view, where the 4%ſe was of rent; and yet 
good; and the writ of attaint was formed accordingly, and well by 
award, Br. Judgment, pl. 71. cites 30 Aft. 24. 


(I) How jt ſhall be given. In what Cafes N Ca- 
pat per Breve. 


II. 1 F upon a bar pleaded it be found for the tenant, the judgment, Br. Jude 

: K , 5 ment, pts, 

1 ſhall be, quod plaintiff nihil capiat per breve. 3 H. 4. 3. 1 Ay 
tte plamnifFeirfh rs in bar of Lis action, or in abatement of hrs 


| When judgment is given agar 


it, fc, the judgment is all one, viz. nihil capiat per breve, and ut appears by the record, whether 


Le plea did go in bar or to tle writ, Co. Litt. 362. a. 


3 1 L 2. So 


, 


397 


Br. Judg- 
meat, pl. 
14 Ss C. 


Jee Abate- 
ment. 


Judgment, 
L 2. Lo it ſhall be if the writ abate for falſe Latin. 3 H. 4. 3-] 


L. 3- So it ſhall be if writ abate for want of the gear, day, or place 


— ß «˙·˙ 
4. Where a ſpecial plea is to a declarotion and a demurrer ts that plen, 


and jruagment for defendant, the judgment mult not be that the plea is 


=_ in law, becauſe that would be 2 perpetual bar to the plaintiff, 
ut it mult be quod querens nil capiat per billam; and then he may 


amend his declaration and bring action de novo. L. P. R. tit. Judg- 


ment, 113. 

5. The defendant in error pleaded a releaſe f errors and upon 2 dew 
murrer it was doubted what judgment ſhould be given; for the fir/? 
rdgment being erroneous the Court could not affirm it. But per 


Cur. a nil capiat per breve ſhall be entred. 3 Salk. 214. Trin. 1 1 


3. B. R. Kirte v. Clifton. 


6. In debt upon bond if the defendant pleads auterfeits acgriit in ar 


action upon the ſame bond, and the judgment was, that the deſendant 
ſhould recover damages, et eat inde ſine die, this gs naught, without 
ſaying further quod querens nil capiat per bill Nn b-coute dil 
fan is mo judgment in a court of law, Holt's RepYF 97. cites 3 Salk. 
213. per Holt Ch. J. Hill. 6 W. 3. B. R. in Banyy's caſc. 


* * * 


(I. 2) How. Againſt the Plaintiff. 7 
ſhall abate, or that Demanaart ſhall be 


15 E NTRY in the quibus of diſſciſin done to himſelf againſt tvs, 

the ane appears at the grand cape, and the other mates defunit 
after default, and he who appears at the grand cape pleads jointerancy 
with a ſtranger, and tenders his ley gager of non-ſummons ; the plain- 
tif maintain: his writ, that the two diſſeiſed him and tcok the profits, 
and his action is brought within the year, and the other ſaid that he 
did not diſſeiſe him, which is found againſt the plaintiff, judgment 
ſhall be that the writ ſhall abate, and not that the demandant thull be 
barred, and yet the diſſeiſin in bar had been a good plea; but as here 
it comes upon the plea in maintenance of the writ z nota tive diverſity, 


Br. Brief, pl. 236. (bis) cites 14 Hf. 6. 3. 


7 ho Writ 
TFO / n 


(K) Zw it ſhall be given. [And in what Caſes 
two Fudgments ſhall be given in the fame Aion. 


. I N an information by a common informer pn the flatute of 

recuſancy, though the ſum to be recovercd is to be divided 

into three parts, yet one intire judgment ſhall be given for the whole, 
M. 13 Jac. B. per Curiam between Saint John and Grevill,] 

2. Debt agairſt three ly ſeveral præcipes upon one cblizat on in 

which all were beund © quilibet in tets; they conteſted the action by 

1 5 | attorney, 
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Judgment. 


attorney, and the plaintiff had Judgment to recover all in common, 
quod nota, and 7:2? fvera!ly. Br. Dette, pl. 30. cites 41 E. 3. . 

3. Where the jury appears and have day till the next day, or where 
a judgment is to be given, and tne puſtices jard, that if the defendant 
c/ts protection the next day, ihe judgment ſhall be entered this day, but 
where no protein, nor ſuch act comes, i: ſhall be entered the day 
„fer; and fo fee that judgment may be given nunc pro tunc, or tunc 
pro nunc, and well. Br. Judgment, pl. 85. cites 7 E. 4. 27. 

4. In diverſe actions a man ſhall have two judgments; as in 
drwer, the tenant ſays that he has been all times ready to render 
dower ; the demandant ſhall recover dower immediately, and the 
iflue ſhall be of the damages, and another judgment thereof af- 
ter. Br. Judgment, Pl 122, cites 13 E. 4. 7. per tot. Cur. ex- 


Sept Brian. 


1 597 


[ 598] 


And in wrt 
of n ſne the 
defendant 
ſays that 
nient di 
traine 


niz 2 | 3 . : 
8 Abis default; the plaintiff ſhall recover his acquittal immediately, and iſſue ſhall be of the dama- 


and another judgment of it after; 


per tot. Cur. except Brian. Br. Judgment, pl. 122. cites 13 


1. 4. — i n e int it the deſendant pleads that ne diſturba pas, the plaintiff ſhall 
have writ to the biſhop immediately, and writ to enquire of damages, and judgment thereof af- 


ter; per tot. Cur. except Brian, Er. Judgment, pl. 122. cites 13 E. 4 7 


1t muſt ht onl; be compleat, but alſo formal ; and 
warrants be brought againſt the defendant for 
hites, and the courts ſhould give judgment, that 
he has na title, unleſs they go on and jay quad abinde excludetur 
iris ill; per elt Ch. J. 3 Salk. 213. Hill. 6 W. 3 B. R. in Ban- 
bury's caſe. W. | | RE 

6. If treſpaſs is brought of treſpaſ done in lands belonging to ſuch 
an Hauſe, though it appears at the trial that the plaintiff has na title to 
the houſe, yet the court cannot give judgment te turn him out; be- 
cauſe it was nat julicially before them; per Holt Ch. J. 3 Salk. 213. 
IIill. 6 W. 3. B. R. in Banbury's caſe. 


5. Every judge 


therefore if a 44 


(L) At what Time it ſhall be given. Where pre- 


ſently for the Debt, &c. on Plea, but not for the 


Damages till the other Plea tried. ] 
1. N aſſiſe; if upon adjournment in B. the one party makes de- 
Fault; before the court ſhall give judgment of the princi- 
pal they ſhall award the aſſiſe for damages; becaule all thall be one 
record, and the judgment ſhall not be rendered by parcels, 17 E. 3. 
21. b. ] : 
[ 2. In action of wa/? if defendant demurs upon the count and this 
is adjudged againſt him, yet he ſhall not have judgment for the land 
till the treble damages are found; for they are the principal. 34 H, 


Lam 7 5 againſt ſeveral, if ene pleads and is found guilty by 
' Inqueſt, plainti 
execution ſhall ceaſe till the others are attaint. 44 E. 3. 3. 7. b. ad- 


may have judgment againſt him immediately, and 


Judged. Contra 10 H. 6. 10. |] 


cites 44 k. 3. z.— gr. Judgment, pl. 89. cites S. C. Br. Executions, pl. 117. cite 


S. P. and 
have pro- 
ceſs againſt 
tle other 
Br. Treſ- 
paſs, pl. 44+ 
$22 E. 3. . 


«al 44 E. 3. J. and # 15 E. 4. 25, 26, and 21 E. 4. 2. 32.— Br, Judgment, pl. 38. cites S. C. 


343 


— 81 , 
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Br. Damages, pl. 78. cites S. C.. P. Br. judgment, pl. 82. cites 25 E. 4. 1. — Br, 
Brief, pl. 385. Cites 8. C. 2 | 


_—Y [ 4. In quare impedit againſt the ordmary and others, and the 
. ordinary pleads that he claims nothing but as ordinary; judg- 
ment may be preſently againſt him, that plaintiff ſnould have writ to 
tne biſhop before the plea in bar of the others tried. 8 H. 4. 
. 5. | | 
© # forthe 5. In coſinage by coparceners, if the releaſe of one be pleaded in 


11QUEIT is 


Judgment. 


bar, and ſbe pleads non eft fuctum, and the other goes to iſſue upon the 


_ 1 title, and it is found for rs and damages aſſeſſed, yet the ſhall not 
Fl. 144. have judgment till the other iſſue tried; for if it be found for the 
cites 10 H. other demandants, they ſhall recover in common, otherwiſe but a 
CRIT moiety, 10 H. 6. 10. adjudged, ] | 

ges, pl. 135» Cites S. C. 5 0 


In des. pan 
a joirt- H 


cg 1 Toe, 


and * n conf ſes the action and the other pl-ad to the writ, the plaintiff recovered the i of the det 
immediately againſt him who confeſſed the action, and ſo ſee debt ſevere 
cites 4 E. 2. 87. | 


*[ 599] 


— A_ 


[ 6, When a thing intire is ſevered by plea, judgment may be giij | | 


immediately of that which is ſo ſevered. 44 E. 3. 18.) 


N 


uity, if the par- 
to be adjudged 


[ 7. As in ſcire facias ts execute a judgment of 
ties are at iſſue for part of the arrearages, and it 
againſt the defendant upon demurrer for other par 


be of it immediately. 44 E. 3. 18. ] 


Fol. xc, | 8. But ſuch judgment can not be in writ accout. 44 E. 3. 
CES 88. 3 | £ 
Holt ſail, [ 9. In ſcire facias by the ing to ref eal letters patents of a market, 
the caſes in 


13 the other no judgment ſhall be upon demurrer before the iſſue 
magesare tried; becauſe the jury ſhall give damages for the whole. 11 H. 4. 
not law; 5. b. ] 

— = { 10. The fame law in writ of entry for cauſe of the damages, 11 
the dama- H. 4. 5 5 DE | 5 | 
ges for ſe- * [ II. e /ame law in a treſpaſs . rer. FE 
veral cau- { / Jpaſs far cauſe of damage: 11H 4 


ſes; as for 


if they are at demurrer for ene day of the market, and at iſſue for 


75. b. 38 E. 3. 10. b.] 


two treſpaſſes. So, where there is a demurrer for part, and iſſue for part. Quia conveniens eſt 
quo fiat unica taxatio damnorum, it is to be underſtood, that it muſt be done by the fame jury, 


whether it be joint or ſeveral damages, Comb, 353. Hill. 8 W. 3. B. R. incaſe of Lord Gerard v. 


Lady Gerard. 


Br. Judg- 


ment, pl. 4. 2 


[ 12. In deb? upon contract and obligation, if defendant confeſſes the 
&10n for the obligation, and wages his law for the contract, judgment 


4: in db: ſhall be given Immediately to recover the debt upon the obligation, 
- 3 wwe 3 H. 6. 37+ b. ] 


Br. Judgment, pl. 87. 


Kudgment may 


30 J. by obligation, and 10 |. by contra@?, the diſendant confeſſed the obligation, and tendered his law of the 
20 J. and the plaintiff prayed his judgment of the debt and damages preſently ; per Marten, of the 
debt you may, but not of the damages till the law be done or failed ; by which he d-1ur ed upon 
the law, and the court adjudged it againſt him, whereſore he had judgment immediately of the 
391. and of the damages thereof; quod nota, demurrer by Policy. Br. Damages, pl. 5. cites 3 H. 6. 
37 ,—= br. Debt, pl. 202. Cites 8. C.— Br. Judgment, pl. 4. cites S. C. So wheie the 
def-ndant confeſſed the obligation, and pl-aded nibil debit to the r1e/t, Br. Judgment, pl. 150. cites 42 E. 
3.25. — ein d:bt of 191. the d:f:ndant con feſſed all except 40 *. of which he ſhewwed acquittance, and 
the plaintiff prayed his judgment, by whick it was awarded that he recover $ J. and be barred - 
» . * , t 
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1 — Br * Fug * o ' > * , « 
| the 40 .. for he durſt wot cut the oogrittance ; for then the writ is abated in tato; per Cur. quand 
5 +1 8 > . . » + 43.8 —_T *4% _—— 0 mn 3 5 a . * ' = ps 

nota, And it feems that he might bave drourrd pon rhe a7413:tancey and then had judgment of the 


reſt alſo. Br. Dette, pl. 5. cites 3 H. 6, 48. 
[ 13. But he ſhall nat have judgment for the damages till the lam Er. Judg- 
waged or determined; becaulc he may make default at the day of the SS 
E . 4 - 2, CC," 
ley-gager, and fo he ſhall recover damages twice upon one and the Vid: 


ina}, which is inconycnient. 3 H. 6. 37. b. 38. Curia. 18 penguins pl. 


and the 
- Judg- 
> Writ to 
. 


ſame orig 


4 * 

eaded in H.. | 

pon the I 14. In debt; if defendant confeſſes parcel of the d:bt, and pleads Br. Judg- 

all not 40 iſſue for the reſidue, the plaintiff may have judgment for that which ment, pl. 
for the is confeſled immediately, if he will relcale the damages. NEE 

: But 5 3 N H. 6. 45.— 

: a S. P. Bus he {hall not have judgment of the dang; till the iſſue be tried, thongh it be in caſe to 


have damages to be 18. bid. pl, 150. cites 43 


: E. 3. 25. Be 
ging 11 N 15. $5 it ſeems he may have judgment far the principal imnedi- 
7 5 wtely. 18 H. 6. 26. | | 1 f 85 
„ | 16. In nuſance it was fad, that in ?r-/paſs againſt two, if the one 
„ be attainted of the iroipats before the other appears, the plaintiff ſhall 
not have judgmeqt till the other be convicted allo, unlets he will re- 
linguiſh his ſuit ,Winf? the other. Br. Judgment, pl. 128. cites 50 E. 

* 1 — 

17. If an 1½¼ h r be adjudged god, and the demandant reverſes it by 
writ of error is reſtored to his action. Vide elſewhere, whether 
in ſuch ca the court did not award that the demandant ſhall re- 
cover; Brifok ſays, it ſeems fo. Br. Error, pl. 7. cites g H. 6. 38. 


ſevered. Br. ſudgment, pl. 205. Cites 22 I. 6. 48. 


per Rolfe. | | 

18. In writ of meſne, the defendant pleaded, that net diſerained in [ 690 ] 
his default ; there the plaintiff thall recover by his acquittal immedi- 
ately, and damages when the iflue is tricd. Br, Damages, pl. 196. 
cite” 17 Ee 6. | 

19. Note, there be ſome plas in bar, upon which the plaintiff 4, where 
ſhall have. preſent judgment. Heath's Max. 57. ” po 


dia ine ſervice, the defend: ut pleaded, that fh A v decayed; To, in caris claudenda, if the de- 
or in b οαι , en rpc te 3 OT wn in of mne, ment drfir. 
In h ; Of upon me . ga £145 in admraſure- 


87 


fendant plead /uffcient ineloſare, 


in his default; or upon the plea uf revs arrer: 
ment of paſture ; or aſt 7 va Pet! ua ure ped K. Heat. S Max. 57 Cites 16 H. 7. 19 


(L. 2) Given, at let Time in General, upon the 
Pleadings. 


J. 1 F plaintiff demurs to the defendant's plea, and defondant joins 
— in demurrer ; if plaintiff will not maintain. the demurrer zudg- 

ment ſhall be given againſt him. L. P. R. tit. Judgment, 100, cites 

Trin 24 Car. B. R. tor thereby it is implied, that he confeſſes de- 

fendant's plea to be good, and coniequently that he has n caule of de- | 
murrer thereto, | 


244 (M) At 


[5 
5 
+6 
or 
3 
x 
<5 
KY 
0 
55 
2 
* 
ws 
1 4 
<8 
* 
43 4 
f 
x 
3 


x46 cans —_— CO EY oo nn 
2 8 3 AS tr ET? 


| [ 601 ] 7. In affiſe of a rent againſt two, if the one pleads in bar, upan 


hs ES: rs Ye et 
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Goa Judgment, 1 


| 2a of one of the Defendants.] 1. 


JENCE.— 


Appear- 1 _ _ : ; . 
ance (E). [I. IN rawfhment of ward againſt drverſe, if ane be found guilty to: 
. to ſuch damage, the plaintiff may have judgment againſt him an 
of all, relinquiſhing the ſuit againſt the other. 29 E. 3. 24. b.] his 

In devt up- [ 2, If in an adn againſt two one confeſſes the action, yet if the 
3 other pleads a plea which goes in deſtruftion of the whole action, de- 21 
againſt mandant ſhall not have judgment againſt hun who confeſſed it, till n 
two, one the other tried. 7 H. 6. 34. | pl 
confeiled | | me 3 
the action, and the ether plraded to the crit, the plaintitf recovered the moiety of the debt preſently 4 nigh 
_ againſt him who conferſed the action. Br. Judgment, pl. $7. Cites 4 E. 2. $7.——Br. Dett, pl © Rv 
73. CES 4 E. 2. and Fitzh, tit. Judgment. 229. | ix 16 ” 
. 8 | . Ve 
[ 3. In debt againſi two, if one canfeſſes the action and the other 4. 


pleads & releaſe, plaintiff ſhall not have judgment 
confeſſed the action *till the iſſus tried. 7 H. 6. 2: 
Br. Trial, [ 4. In deter againſt two, if one confeſſes the ac 
1 pleads ne ungues accouple in lawful matrimony, dei 
if have judgment againſt him who confeſſed, till the 


*4:« var it goes to the whole. 7 H. 6. 34. 
dbb prog : . 

to the whol:, and the ther ſays, eos be 3s acid ater ys bas been ready, &c. to render dowell the deman- 
dart ſhall recover immediately againſt him, and not wait thetrial of the other plea. Br. Trial, pl. 
37- cites 7 H. 6. 33. ; 


gainſt him wha 

B. DE: 

P, and the other 

dant ſhall not 

e tried. For 
* 


[ 5. Ss in dower, if ene confeſſes the action and the ather pleads an 
aſſignment of rent out of the land, Cc. in lieu of detber; this ought to 
be tried before judgment againſt the other for the moiety. For ix 
goes to the whole. 7 H. 6. 34. ] . | | 
Br. Trial, [ 6. In fermedon againfl two as heir, if the one confeſſes the action 
pl: 37: cites and the ether pleads bajtardy in the demandant, he thail not have 
tat be.” Judgment till it be tried. Contra, 7 H. 6. 34. ] | 
ſhall recover it immediately. | | | 


which it is demurred, and the other pleads that the plaintiff has pur- 
chaſed parcel of the land out of which it iſſues, though the demurrer 
be to be adjudged for the plaintiff, yet he ſhall not have judgment 
. him 'till the other matter enquired. 34 Aſl. 15. ad- 
judged. 9 
II. 1 præcipe quod reddat againſt two, if the one makes default, 
and the other confeſſes the action, yet demandant ſhall not have judg- 
ment for the moiety 3 becauſe it may be, that he who makes detault 
is tenant of the intierty. 7 H. 6. 34. | | 
[ 9. In præcipe quod reddat againſt two, if the, ne makes default 
after default, and the other pleads a plea which goes to all the action, 
the demandant ſhall not have judgment immediately for the moiety. 


ontra, 7 H. 6. | | 
ak * L 10. If. 
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10. In a trever and converſion, if the one pleads not guilty, ana 
ihe ather defendant pleads a ſpecial plea, upon which the plaintiff de- 
mrs, the court may give judgment upon the demurrer before the 
us tried, Mich. 10 Ja. between Baldwin and Taylor adjudged. 
Tr. 14 Jac. B. R. adjudged Hedley's caſe. ] "IP | 

11. In annuity, the defendant ſaid, that he had been all times ready 
to pay, and yet is, and the plaintiff had his judgment to recover the 
annuity and the arrears due before the writ, and pending the writ, and 
his damages. Br. Judgment, pl. 91. cites 2 H. 4. 3. 

12. In delt; far part they were at iſſue, and for the reſt the de- 
fendant tendered it, and the plaintiff received it, and therefore he took 
nothing by his writ of this part and not of the whole. Br. Judgment, 
pl. 21. cites 11 H. 4. 55.—and cites 9 E. 3. per Herle, that judg- 


ment ouzht not to have been given till the iffue had been tried, and 


"irchen to have given judgment for the whole; becauſe the defendant 


Ker all not be twice amerced, Ibid. 
ver his part immediately, and the action ſhall ſtand for the reſt. Br. Judgment, pl. 27. 


4 55˙ and 9 L. 3. N 


(M . 2.) Wikre a Verdict is given againſt one De- 
fendant, n what Caſes Judgment ſhall be given 
mmmedig;.ly, with Stay of Executian, till the Iſſue 


is trie againſt the others. 


I, NO SANGE was againſt three, and two appeared; and the 
V gne pleaded one plea and the other another plea, and the third 

made default; and it was found for the plaintiff, and that the third, 
who mad: d-fa'lt had nothing in the franktenement; and the opinion 
of the court was, that the plaintiff ſhould recover agaiffſt the 
two, notwithſtanding the default of the third. Br. Judgment, 
pl. 140. cites 46 E. 3. 24. | 
2. [tin jormedon againſt two, the one makes default after default 
and the other pleads relzaſe of all actians; the demandant ſhall have 
ſeiſin of the land of the one moiety, yet the releaſe goes to all; per 
Littleton, quod Choke conceſſit, contra in * treſpaſs againſt two, 
for in plea of land the land may be 2 but in treſpaſs the 
damages ſhall not be ſevered. Br. Judgment, pl. 38. cites 15 E. 


4. 25 & 26. | 


Damages, pl. 78 


23. Quare impedit again/t two; the plaintiff recovered againſt the 
6c, and had wwrit to the biſbop and damages for half a year, but cęſſet 
execution *till it be tried between the plaintiff and the other; 
tor otherwiſe the writ ſhall abate againſt the other. Br. Judgment, 
pl, 82. cites 20 E. 4. 1. 


137. Cites S. C. for he cannot recover the preſentation againſt the others, when he has the 


preſentation by the fiſt judgment. 


(M. 3) 


But he aid, 
that in præ- 
cipe quad c- 
de, if they 
are at Ne 


for part and 


confefs the 


r:/?, the de- 


mandant 
ſhall reco- 
Cites 11 H. 


8. P. Bu 
if the plaiu- 
tiff will se- 
tec. his ſuit 
aruinſe toe 
oh r, he 
may have 
cxecution 
al ſo. Quod 
nota. Br. 
. cites S. C, 


[ 602 ] 
Br. Brief, 
pl. 335. 
Cites S. C.— 
Br. Quare 
impedit, pl. 


1 Judgment. 
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8 WE 


(M. 3) Ceſſet Executio. Where there is ane De. 


8 


fendent only, who pleads ſeveral Pleas, and one is NW 
Found again? bir, in what Caſes the Plaintiff may | x 
have Judgment with Ceſſet Executio. f 

| N x 


Bro Dette, x, T3 EBT of fol. ad counted upon two obligations, and the A- 
| ay | fendant acknowiedged the one and denied the other, and of that 
Br. Dima- Which was acknowledged he had judgment to recover, and for tlc 
des, pl. 27. damages he {hal} ftay till the other be tried: quod nota bene, Br, 


cites 22 H. judgment, pl. 139. cites 42 E. 3. 8. 


/ / ne Toa Ie co. 


6. 48. and 
ſays, that it is the fame of coſt:..— Br. Dette, pl. 100, cites 22 H. 6. 4 8. P. do in detinus 1 
ef cb Where be confeiles part and demes the reſt; quod nota. Br. Damagcs, pl. 22. cites 11 wig 
tre he | AW -« 
2. Debt of 401. whereof 20 l. was up a leaſe for years, and the iſ 
reſt by obligation; they were at iflue, and the fir/t iſſuc found for the ® 
plaintiff, and pending this, he prayed judgment ofghis damages, and 'F 
would reſpite the debt and the coſts *till the other ge be tried; but = 
it is ſaid, that firſt he ought to releaſe his coſts ; nWtrtheleſs, quzre | 
if it be not miſ reported; for it ſeems that it ſhould {ſy that he prayed 5 
judgment of the debt, and reſpited the damages an oſts; quære, 15 
for it is ſaid there, that unleſs he does ſo, he Tall {tayWJ}} the other 55 
iſſue be tried; quod nota bene inde. Br. Judgment, pK 145. cites | 
32 H. 6. 4. | 
3. In debt, where the defendant ſays as to parcel, that he has 5 
been at all times ready, and yet 1s, to pay, and brings the money into = 
court, and to the reſt pleads in bar; the plaintiff may have judgment 1 
of the parcel confeſſed immediately, and of damages; for the court : 
may tax them; but ceſſet executio till the other iſſue be tried; for IM 
the cs ſball be entire which cannot be diſcuſſed till the other iſſue . 
be tried; per Priſot, but per Danby he ſhall ſtay from judgment . 
till the other iſſue be tried, by reaſon of the damages. Br. Judg- by 


ment, pl. 53. cites 36 H. 6, 13. 1 


4. Debt in bank of a contract made in London; the defendant 1 
pleaded nichil debet per patriam to part, and releaſe of the rej? made in 7 
Middl:ſex ; upon which they were at iſſue, and the releaſe found - 
againſt the defendant, and the plaintiff prayed his judgment immedi- L 
ately, before the other iſſue tried, and had it, but ceſſet exccutio, : 
"till the other iſſue be tried, quod nata. Hr. Judgment, pl. 39. cites 1 


(N) When a Plea is good for Part, and ill for other 
Part, How Judgment ſhall be given. : 


If apleato [ I. IN treſpaſs cum averiis, ſcilicet, ęquis nar porcis & bidenti- 
the whole bus, and pulling don a hedge if the defendant pleads quoad 


- aqiwers but all, and then juſtifies only with horſes, and gives no =— to the treſ- 


—— paſs with the other beaſts, and as to the pulling down the hedge he 
. makes 


ble; it a 
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Judgment. *603 


makes a goed juſtification, and plaintiff demurrs, and the plea is not h t» part 
good, becauſe he * doth not make any anſwer to the tretpaſs with pt ng * 
the other beaſts, judgment ſhall be given againſt the defendant for plaüntiff 
the whole, as well for treſpaſs with the beaſts as for pulling down muſt take 
the hedge. Paſch. 15 Car. B. R. between Blockley and Sxinner; Pee 
per Curiam adjudged. Intratur Hill, 14 Car. Rot. Quere this; 1 Salk. 199. 
for it was ſeveral pleas; it ſeems that the judgment ought not to Weeks v. 
be given againſt the defendaut for pulling down the hedge. ] Peach. 


(N. 2) When a Plea, &c. is good for Part and ill 
for Part, In what Cafes Judgment ſhall be given 
for what is good, 


1», c : = . 
nig, To IN debt upon the /tatute 37 FE; of uſury. for lending 401. But thera 


R. corruptide again/t the ferm ef the ſtatute, and that ſuch a day . cg 
he lent 201. Sc. again? the ſtatute, but does not ſay corruptive; de- brings an 
fendant pleaded zan det and found againſt him. It was moved, aten her 


2 S * 
that plaintiff ih evo things 


Id not have judgment tor either of thoſe ſums, for '; 5 
want of the wo, corruptive; but all the court held that it being dy bis own 
good for part. e ſhall have judgment for that part; for being for contetlion 

; #0 g: D , that fer the 
ſeveral fums it in nature of two ſeveral actions, and fo though it , 
be void for th. One, it is good enough for the other, it being only a . wy cafe 
miſpriſion iq his writ or count. Cro. J. 104. Mich. 3 Jac. B. R. Hi, or 
4 f 15 to Pave 
Woody 7 „ „3 „„ 5 an; ev ate 
tim. Ibid..cites 10 H. 6.5.41 E. 3. 2. 9 H. 6. 10. 9 H. 7.3.21 H. J. 34 D. 369. And it was 
held that 1% in the principal caſe, the die f ndlunt had demiurred upon the declaration, it had been good for 
the one and the plaintiff ſhould have had judgment for that part. Cro. |. 104. Woody's cate.— 
So in debt axanſt an ex"uor upon an obligation of teſtutor and on a impl. contract, it is good for the 
obligation. Ibid. in Woody's caſe. 


2. Defendant avowed for 5 l. rent due ſuch a day, and for 80 l. 
nomine pœnæ fir non-payment, but laid no aetual demand of the rent, 
and concludes that for the fame 85 l. he did diftrain, &c. the court 
reſolved, that this was infuficicnt for the pain, which could not be 
forfeited without actual demand of the rent; and yet the return was 
adjudged, becauſe he had juſt cauſe to diſtrain for the rent, and 
they appeared to the court to be ſeveral, Hob. 133. Mich. 13 Jac. 
Howell v. Samback. | | 
3. In bili of debt againſt an attoraey, the defendant counted uban Brownl. 68. 
three bonds of ſo much each : upon oyer of the condition it appeared 14 jc. ©. 
that one of them was not payable till after the action brought; the jury = 1 
found for the plaintiff and aſſeſſed intire damages and coſts; and per Saund. 286. 
Cur. he cannot have judgment in form as it is found; but upon re- in cafe of 
leaſe of damages and colts, judgment was given for the two firſt eb 
bonds only; for though the bill was of an intire ſum, yet it appeared ; Mod. 
by the count that they were as ſeveral demands; fo the whole ſuit in 
is not falſified by the plaintiff himſelf; for it is as ſeveral demands N ke 
and ſuits. "Tamen quære if it had bcen ſo by original, Hob. 178. Ne. 88. in 
Andrews v. Delahay. | | ca'e of 


Grips v. 
Ingledew. 


4. If there are three replications, and the laſt of them i, Apes 
: J 


6034 Judgment. 


HY cencludiug to the country, and the defendant demurs te them generalii, 
it was ſaid by the court that the laſt being ſuperfluous, and the other 
two being ſufficient, the plaintiff ſhall have judgment upon thoſe [| 

_ Which are material, and the laſt is not to the purpoſe. Saund. 338. i Qu 
Mich. 21 Car. 2. in cafe Hancock v. Proud. | » ha 
5. If an action of covenant be brought, and divers breaches aſſian- ax 

ed, fome good and fome ull, if the defendant demurs upon the intire de- 3 
claration the plaintiff ſhall have judgment for thoſe breaches which 


are well aſſigned, and ſhall be barred for the refidue. Arg. and of | al 
ſuch opinion was all the court without any difficulty. 2 Saund. E ab 
380. Trin. 23 Car. 2. in cafe of Pinkney v. the Inhabitants of Eaſt = a 


Hundred. | 

[ 60 4 6. In an action by a common carrier on the ſtatute of hue and 
cry the count was of a robbery of 29 J. in mon and of goods of the {| | N 
value of 39 l. but did not fhew the partieulars of the goods, nor that of A tr 
they were his own, the defendant demurted to the whole declaration 
and the plaintift's counſel admitted the declaration inſufficient as to 
the goods, but as to the money judgment was given for the plaintiff, 0 
and he entered a remittit dampna for the good 2 Saund. 379. 1 


Trin. 23 Car. 2. Pinkney v. the Inhabitants of EN Hundred. 


ES haſtencd. 
ve Dejen- 


See F fi. (O) In what Caſes a Judgment may 


8 2 


1 — 


ib.) &c. | - ( By releaſing e Damages either 10 a 
Cart, or t9 one where there are ſeveral. | 


LI. * Hes if the tenant pleads a releaſe in bar, and it is found 
falle, if he will releaſe the damages, he ſhall have judgment. 

to recover the land immediately, and in the roll ſhall be entered, 

quod petens petit quad non inguiratur de damnis. 22 E. 3. 4. b.] 

[ 2. In ae againſ diverſe, if judgment be to be given against 
ene upon his plea, if the demandant relraſe his damages he ſhall have 
judgment againſt him to recover the land at his peril, though it may 
be that another of the defendants is tenant; but this is at the peril of P. 
the demandant; for if another be tenant, and demandant enter upon 
him by force of this recovery, he is a difteifor. 43 All. II. adjudg- 3 
ed. 44 Aſſ. 33. adjudged. 44 E. 3. 23. ä 

I 3. In raviſument of ward agaiuſt diverſe, if the ane be found guilty 
te a certain damage, the plaintiff may have judgment againſt him 
immediately, releaſing his 2 againſt the others. 29 E. 3. 24. b.] 

4. In action of wat, i the deſeudant demurs upon the count, the 
plaizztift ſhall have judgment immediately for the land, if he releaſe 
the damages, though the damages are the principal. 34 H. 6. 8. 
adjudged, ] | | 

© where [ 5- In treſpaſs againſ? diverſe, if the one pleads and be found guilty, 
—_— the plaintiff may, upon his prayer, have judgment againſt him, relin- 
tn. quiſbing his ſuit againſt the others. 44 Afl,. 33. 44 E. 3. 24. admit- 
„e, ted, 22 Aſſ. 59. 29 E. 3. 24. b. accordingly in raviſhment of 

RR ward. 
1 a: 46 him who a found guilty. But Priſot would not grant execution till the plaintiff 
„ile ether t, nor copia; for a fine for the King u a, not ſuffered till a retealc. 


Pr. Trp als, fo 155. cnes 15 E. 4. 250 


Judgment. 


rally, 05. In treſpaſs againſt diverſe, if one pleads a ſpecial plea upon 
other which it is demurred and the other pleads not guilty, and after judg- 
thoſe ment 1s given for the plaintifF upon the demurrer, and a writ to in- 
338. | Quire of the damages ſerved and the damages found, the plaintiff may 
| have judgment àgainſt him for thoſe damages and relinquiſh his 
Mu- Lo action againſt him who pleaded not guilty, Tr. 14 Ja. B. R. adjudg- 
A den 5 ed between Hedley and Sir Anthony Mildmay.] 
hich 5 7. Treſpaſs againſt tw, who are at iſſue, and the iſue is tried Ss intrſpy; 
d of 4 againſt the ane before the other, by which the plaintiſf prayed judgment += 
und, againſt him, and relcaſed his ſuit againſt the other, wherefore it was makes de- 
8 DS 3 — 8 SO : ; a4K8ES CC 
Lait awarded that he recover his damages againſt the firſt, & quod capia- fault, and 
7 1 1 * PEE 5 . the other 
=P tur. Br. Treſpaſs, pl. 45. cites 44 E. 3. 7. | wap ws 
| the action, here the plajntiff may relinquiſh his „ie aguinſi one, viz. him that made default, and 
f the „ proceed againſt the oh which confeiled or pleaded in bar; becauſe this ſuit is only in point of - 
that i Migdamages; but it is otherwiſe in an t; tor there a man may be tricked; per Doderidge J. 
tion W | R Bull, 53: Mich. 10 Jac, Anon. 5 
- = k 8. Decies tantum; the plaintiff ought to ſever his damages againſt [ 60 5 1 
_ = each defendant, and for not doing it they were in the opinion to have | 
379. ; awarded a new Fnqueſt, and therefore the plaintiff releaſed his 


damages, and hy judgment. Br. Damages, pl. 30. cites 44 E. 3. 
30. | a ; 
3 


604 


od. 9. Treſpaſs Flainſt baron and feme, the baron pleaded not guilty, S in trypaſs 

and the feme © Jaded a foreign plea, triable in a foreign county, which 4gainſ? two, 

yy... is ſtofail ; vic the plaintiff cannot relinquiſh the plea of the N and g _ 
pray judgment againſt the baron upon the tirſt plea; for he ſhall have the fo# Jar 
advantage of the jeofail of his feme, becauſe damages fhall not be fand give 

und ſevered, but all jhall run upon the baron; for the baron ſhall be _—— 

ent charged by the verdict againſt his feme, if it be good, and ſo {hall there f the 

cd, have advantage of jeofail if it be ill. Br. Judgment, pl. 77. Cites 9: be joofuit* 

| 5 E. 4. 108. | | 5 

inf? at, yet the plaintiff Vall vet rl quifl the iſſue evbich is jecfail ond tate judgment again the aber, aud. 

1V C tiuis by reaſon of the cutierty of the damages. Br. Judgment, pl. 77. Cites 5 E. 4. 108. 

Way | = 3 7 ; : 

' of 10. Treſpaſs againſt tibs, who pleaced not griity, and at the venire 1 

= facias the ene appeared, and the «ther made d-fauit and the «thor Plead- wed _—_ 

MY ed arbitremont after the laſt continuance, and the plaintiff imparied to his judg- 

= it, and had the inqueſt againſt the other, and found for the plaintiſ, _ 

11 and he prayed judoment againſt Hin, and World Pave relinquiſhed his 8 

"Fi fut againſt the other, which could not be before judgment; for then guiq ls 


he ſhall-abate his own ſuit, but after judgment he may relinquiſh 
his ſuit againft the other, which was ruled by all the juſtices; by 


ſuit againſt 
the others, 
uit; they 
ave jovered 
i” the farts 

as by proceſs, 
pre 'd, ” gs 


* Ca At 
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he 5 J 
i/e which he had judgment againit him who was found guilty, and re- 
8. linquiſhed his ſuit againſt the other. Br. Treſpaſs, pl. 331. cites 

14 E. 4. 6. : 
ty, «-194rrer 5 but yet in thoſe caſes he ſhall not releaſe to one before judgment, but after judgment 
"i lie may. Br. Judgment, pl. 77. ci:es 5 E. 4. 108.—4:4 in trejpaſs g' ter WHI A | 
| ere he Cannot ſever hi; judgment, but offer jig unt be may ſever bis execution or Poucw/e it, 
b Judgment, pl. 77, cites 5 E. 4. 1c. 
of : | ” * . . - 

11. In treſpaſs againſt three two pleaiel gift of the plaintrf, and fo - 

iF to iſſue, and procels ag ainſt the jury, who appeared and the plain- 
lc. tiff allo; the oe of the bis detcndants made defarit, and the court 

* | rec era 


Co | Judgment, 
to the dam- recorded the default, and the third in proper perſon came and pleaded 
a5 SEPT @ concerd, &c. and the inqueſt was taken by default and paſſed for the 


Brian. Br, ph # e pn ; 
Treſpaſs, Ptarnt:f; and upon long argument the plaintiſ had judgment to re- 


Pl. 165. cover againſt thoſe who are convicted, before the plea of the concord 
"xs E. which goes to all was tried, and that execution ceaſe till the other 
? plea be tried; and immediately the plaintiff releaſed his ſuit againſt 


the other, and had execution immediately; quod nota, Br, Judg- 
ment, pl. 38. cites 15 E. 4. 25, 26. 


(O. 2.) Judgment againff whom. Where 77s are 
1 fued and one acquitted. 


1. | T was agreed that in debt upon an obligation againf two, who 
piead nom eft factum, and it is found the deed of the one, and n«t 
the deed of the other, there the plaintiff ſhall recover againſt the 
one whole deed is found; quod nota. Br. Barre, pl. 10. cites 
40 E. 3. 35. £ | : 
2. In precipe quod reddat againſt two, the one Neaded in bar for 
His part, and the other pleaded another plea in Bai bich goes to all, 
as baſtardy in an action aunceſtrell, &c. yet if this found for him, 
and the other againſt the other, there the other loſe his parc. 
Contra in action perſonal ; for there the plea which Ms to all ſhall 
be firſt tried, and ſhall ſerve both if it be found for him, Y Br. Barre, 
pl. 7. cites 9 H. 6. 46. 
[ 606 ] 3. In treſpaſs againſt two, the one confeſſes the action, and the other 
tithe Pleads arbitrement which is found for him, yet the plaintiff ſhall re- 
ent in tre- coder damages againſt him who confeſſed the action, and ſhall be 
peſ- piezds barred againſt the other; per Jenney. Br. Treſpaſs, pl. 165. cites 
AIs E. 4.25 
plea which 2 x 
g to part, and a venire-faciz; i; awarded and returned, and the 9ther pl:ad! anther plea after, 
which goes te a, if the fri plr2 be faund againſt that dt fendant, and the plea of the other 1; found for 
the ether defend int, the plaintiff ſhall recover againſt the one, and ſhall be barred againſt the other: 
per Jenny. Br. Treſpaſs, pl. 165. cites 15 E. 4. 25. And in treſpaſs againſt two, the one 
confeſſes the aftron, and the other phads a releaſe of all actions, the plaintiff may have judgment againſt 
him who confeſſed, and may rel-ofe the ſuit againſt the other, per Littleton. Br. Treſpaſs, pl. 165. 
Cites 15 E. 4. 25— 5. P. for in treſpaſs the damages cannot be tevered; per Choke. Br. Judg- 


ment, pl. 38. cites 15 E. 4. 25. 26. 


4. In a writ of entry in the quibus in nature of an aſſiſe brought 
againſt the mother and her ſon within age, the by attorney, and the 
ſon by guardian, pleaded uon diſſoiſtvit, &c. and it was found that the 
mother diſſeiſed the demandant, but that the ſon did not; and the 
queſtion was, if judgment ſhould be given of the whole againſt the 

mother, or but of a moiety, and the demandant to be in miſericordia 
as to the ſon? and it ſeemed by the opinion of the Court, that it 
ſhould be given of the whole, and fo it was done. D. 312. a. pl. 
85. Trin. 12 Eliz. Anon. | 5 

5. Cpenant againſt B. and C. on a covenant in an indenture, 
artificially ta erect an houſe, &c. judgment was againſt B. by default; 
C. pleaded that he and B. had artificially erected, Sc. and fo to iſſue, 
and feund for C. A writ to inquire of damages was moved for againſt 


B. becauſe the act to be done was to be done by both, and B. is con- 
| | demned 
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Judgment. 


demned of non- feaſance by the judgment; but the court denied it, 
and held that B. ſhould not be charged with any damages; for it 
appears that the covenant is performed, and C. ſhall have coſts 
againſt the plaintiff. Sid. 76. Paſch. 14 Car. B. R. Boulter v. 
Ford. | 

6. If one bring debt againſt tw executors and they plead no aſſets ; 
but upon iſſue joined it is found that one vad aſſets at the time of the 
action brought, but that the other had not, the plaintiff ſhall have 
judgment to recover the debt againſt that executor who was found 
to have aſſets, and a nil capiat per billam ſhall be entred againſt the 
plaintiff as to the other executor who was found to have no aſſets, 
L. P. R. tit. Judgment, 101. cites Mich. 23 Car. B. R. for the 
poſſeſſion which one exccutor has of teſtator's goods is not the 


poſſeſſion of the other, and ſo one may have aſſets and the other 
"Utnot. | 


8. 


(P) By Prayer. 


[ 1. 1* a warrſjtia chartæ brought againſt an heir upon a war- 

by his anceſtor, if the dun, pleads riens per 

diſcent the plain may pray judgment immediately, to recover the 
warranty pro le tempore. M. 5 Ja. B.] | 

2. Debt brought of 20 l. by obligation, and the reſt for money lont, 

and fe the obligation the defendant confeſſed, therefore the plaintiff had 


judgment immediately of it, and % the rejt he pleaded to the country. 


The plaintiff praved judgment of the damages of that which was 
confeſſed, and could not have it till the other be tried; and after 
at niſi prius of i the plaintiff was non- ſuited, and yet at the day in 


bank he ſhall have judgment of the damages of that which was con- 
telted, and might have had it at firſt if he would have releated the 


ſuit of the reſt; and ſo he recovered debt and damages upon 
the ſame original upon which he was non-ſuited. Br. Damages, pl. 
25 cites 42 E. 3. 25. 

3. Debt; and counted part upon a leaſe in Londen, and part upon a 
leaſe of other tenements ; as to the firſt they were at iſſue in London, and 
to the reſt were at iſſue in a foreign county, and the firſt iſſue found for 
the plaintiſf in London to the damage of 20 d. and coſts 20 5. and the 
plaintiff came and relinquiſhed 1he other iſſur, prayed judgment of 
the coſts and damages and debt found in London, and had it by ad- 
vice, and releaſed the reſt of the debt. Br. Judgment, pl. 156. 
cites 16 H. 7. 17. f | 

4. Indebitatus aſſumpſit; the defendant pleaded an attainder of 
high treaſon in diſability: the plaintiff replied a pardon prout per 
exemplificationem inde, &c. (which was held good) et petit judicium 
& dampna ſua; to which it was demurred, and held that there was 
a diſcontinuance by the miſconcluſion of the replication ; for an 
il prayer of judgment is as none. 1 Salk, 177. Paſch. 2 W. & M. 
Biſle v. Harcourt. : 


(P. 2) Judgment 


Fo. 105. 


bor 4 


/ 


} 
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Judgment. 2 


See Br. (P. 2) Judgment in one Action, where a Bar in 


In General. 


other Action. 
Contra if he 
mm 1 NN reddat are brought againſt N. and the one recovers and ſues 
for then the execution, the other præcipe quod reddat is abated. Br. Brief, pl. 
firſt tenant 110. cites 7 H. 4. 27. | | £5 
1 2. In debt againſt executors, who pleaded plene adminiſtravit, and 
Ibid. found for them, the plaintiff ſhall be barred ; and yet if goods come to 
him after by recovery, or otherwiſe, he ſhall have a new action, and 
the firſt judgment ſhall not be a bar. Br. Bart, pl. 23. cites 19 
H. 6. 37. | | | 
So in forme» 
>: he wo the plaintiff is barred, and after g et deſcend. Br. Barre, pl. 23, 
Sa, Cites 19 H. 6. 37. „ 
with oſ:tr, and it is found accordinglv, by which he is barred ; and after t 
him by dr nt!:; the heir ſhall have formedon again, and this matter is n 
tcems be aliens the 2/2; and de his heir ſhall be barred. Br. Barre, pl. 2 


aſſets is recovered ſicm 
ar to him; contra it 
_ 19 H. 6. 37. 


(P. 3) Judgment in one Action againſt ohe Obligee, 
. &c. Where a Bar in ancther Action againſt an- 
other Obligee, &Cc. | 


Br. Dette, 1. Where three are obliged & quilibet in tolo, and the obligee 


Pl. 138. impleads one and recovers, it is no bar as to another of them if he 
5-1 3 impleads another; but e contra if the plaintiff has execution againſt 
By the the firſt. And ſo tee that recovery with execution againſt the one 
1 is a bar; contra of a recovery only; note a diverſity. Br. Barre, 
ag ainſt the | 


; — — 
one, itis I. 71. Cites 4 3 . 
become of record to Him, but as to he others it remains a writing as it was before. 6 Rep. 40. 
b. Mich, 8 Jac. B. R. n Sir Anthony Mildmay's caſe. And the nature of the obligation is not 
ſo changed by the recovery, but that the plaintiff may, upon the ſame obligation, have action 
againſt the others. Arg. 6 Rep. 45. in Higgens's caſe. And Ihid. 46. a. This cafe was 
well agrecd for the reaſon above, and notwithſtanding the judgment, the others may plead non 
eſt factum. | 


2. In freſpaſs againſt B. the count was that B. ſimul cum F. F. 


une. 
2 to the aſſault, &c. he ſaid, that the plaintiff brought the like action 


againſt the ſaid J. S. for the ſame treſpaſs, and had judgment of da- 
mages and execution of them, and becauſe it appeared upon the 
pleading that it was the ſame action, he demanded judgment ſi actio. 
The plaintiff demurred, and it was urged that the offence was fe- 
veral, and therefore plaintiff might have ſeveral actions, and was 
not barred by the judgment in the other action; but all the juſtices 
refotved, and adjudged the bar good, and that defendant — 

= ave 


its 


I. JN replevin it was ſaid for law, that if ſeveral precipes quod 


3. So of debt againſ? the heir, who pleads riens per deſcent; and 


vi & armis made aſſault, battery and impriſonment upan him the 1 
'The defendant pleaded not guilty as to the vi & armis, and 


hy 


22 


Mich 
Was C 
maih 
15 wel 


: Judgment, 


have two ſatisfactions for one and the ſame treſpaſs. 2 Roll. R. 
224. Hill. 18 Jac. B. R. Honey v. Rice, 


(Q) In what Aclions Judgment being given, ſhall 
be Bar of others. | Aclions of another Sort.] 
T1, A recovery in aſſiſ is no bar of a formedon, 6 H. 4. 3. 


[2. If the gift be defeated in afſiſe by judgment, it ſhall be 
2 bar of the farmedon. 6 H. 4. 3. Quere. 


* 6 


See Bar, 


A recovery 
in afſiſc is a 
bar in an- 
other aſſiſe, 


but not in td unceſinr; nor is a recovery in mortdanceſtor a bar in a writ 5 rizht. 4 Rep. 43. 
Arg. cites 44 E. 3. 45. 9 H. 2. 23. as to the firſt point. 5 Aff, 1. as tothe 2d. point, and F. N. B. 
7%ͤ́ͤ SOT Os 25 bo the "2t porn And if a man be barred in f;rmed-2 
;n d:\cender, yet he may have formedon in r-0orter or remainder ; becauſe it is an action of a more 
high n2ture; for in this caſe fee ſimple is to be recovered. 6 Rep. 7. b. in Ferrers's cafe, and citcs 
« Rep. 33- Robinſon's caſe. | 


3. After the plaintiff in appeal of mayhem has recovered damages 
for the mayhem, he may bring writ of treſpaſs of the battery, and re— 
cover damages for ti battery. And ſo ſee recovery of damages in 


A. brought 
appeal of 


maih'm a- 


gainſt B. 


appeal of mayhem / for the mayhem is no plea in treſpaſs for the 
attery; and ſo it, ems that {the appeal ſhall not meddle with the 


who plead. 
ed in bar, 


b g that A. at 
battery, but with 5 mayhem only. Br. Treſpaſs, pl. 241. cites 22 = 
Aſſ. 82. time 

brought 


r:+ſpaſs of battery and recovered damages, and averred that the battery and treſpaſs are th ſame mai hem, upon 
which the appeal is coaceived ; and 29juiged upon argument, that the plea is good. Mo. 268. 
Mich. 30 & 31 Eliz. Hudſon v. Lee. Le. 51. S. C. but D. P.-—Ibid. 318. S. C. and S. P.—It 
= was objected, that though an action of equal nature will not lie after a former recovery, yet that 


= maihem is an action of a more high nature than treſpaſs, and therefore not barred by it. As a bar 
3 8 #: weſpa/s of go5d's carried away, is no bar in 4 -f ro66ery, which is more high, as is het! 2 R. 3. 
Igee 14. And this was moved, admitting the appeal Was brought for the ſame thing as the treſpaſs Was. 
f he Bit it was further moved, chat te appe 1s brouglit for the maihem only, which is ſaid to be felony 
. 2nd cannot be applied to txeipals: and the action of treſpaſs for the battery and wounding does 
ainſt o: touch the maihem, and therefore it was agreed. 22 Aff. $2. that after be p. ait ff in appeal bas 
one 14. vered for the mailem, he may have tre ga for the buttery ; by which it appears that the appeal med- 
ure, les only with the mathem. But the . 018 court reſolved the bar good; for ir 9// m_= c e flare 
, for a fort or 1} Urry, 5 0n:y to Ye Over MUmaces, He ſhall rot de vice fat: ji-d thereof for one and the 
| „ine thing: but in both thoſe ations of appeal and treſpaſs, the plaintiff ſhall recover damages 
p. 40. only. And as to the action of treſpaſs tor the battery and wounding, not touching the maihem, 
is not % ſaid, that wounding includes the maihem and more. 4 Rep. 43. 4. S. C. And as to tlie 
ction :ppeal of 1o6b:r yp, Wray, Che J. held it good law, becauſe there the plaintiff ſhall have judgment a- 
e Was 4-i-/* d-fend.unt for 4; fe, and ve. for any damages. Ibid. 43+ b. 
d non Ny 


f. H. 


(Q. 2) Judgment given z one Court, where a Bar 
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1 2 1 to an Action i another Court ; And what Fudg- 
ion ment, | 
da- | h | 
the 1. SUDG MENT given in a court baren upon writ of right 
Ctio. . patent is no plea in aſſiſe, unleſs it be made to be ſent into 
; fe- L chancery, and there to be exemplifi-d, and be ſhewn ſub pede magnt 
was igilli; tor in affiſe he ſhall not have day to bring it in. Br. Judg- 
tices ment, pl. 112. cites 28 Aſſ. 14. | 
not | 3B 2, If 
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Per Cur. 
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I ine die, and in action brought i C B. the defendant pleaded this 


6 5 255 72 


Td! 


becauſe 


that Lon- juriſdiction, therefore no plea ; but Birton, Hill, Hank, and Cul. 
don cannot peper, held that it goes in bar, becauſe it was given upon a flea iu 


ry 2 fo- 


reiga plea, 
Br. [udg- : 
ment, pl. the demurrer ſuppoſed was upon a bar; quod nota ; but it was not 


* „ * 
— C1tE> 


H. 4. 18. 171 
*[609] ſhould be 12. b. pl. 13. 


Judgment. 


2. If in debt or other action, where the defendant pleads recovery 
in caurt of franchiſe, or that the plaintiff is barred in court of fran- 
chiſe, it is no plea in this court, becaule it is not of record here; 
per Finch. which the other juſtices denied, and ſaid, that he ſhall 
have advantage of the record; and other wiſe it ſhail be miſchicf, 
Br. Judgment, pl. 13. cites 46 E. 3. 17. | 

3. Debi in London upon an obligation, and the defendant pleaded 
aureſs at I indſor and the plaintiff demurred upon it ; judgment was- 
given, that ne ſus at the common law, and that the defendant eat ind: 


judgment in bar, &c. Thirning ſaid, the judgment goes but to the 


bar ; contra where it is given upon * plea to the writ ; for theſe words 
(eat inde fine die) ſhall have relation to the plea or demurrer, and 


Va 


adjudged. Br. Judgment, pl. 16. cites 3 H. 4. 11.——But it 


4. In caſe upon a promiſe by A. againſt By he recovered 66 !, 
daf debt in Lond, 
tad execution, A. 
xecutian upon the 


upon which W. R. and W. S. affirmed a plai 
and attached the 86 l. in the hands of B. and 
brought /c:. fa. againſt B.—B. pleaded the ja: 
attachment; A. demurred; and the plea was 
duty which accrues by matter of record, cannot be attached by the 
cuſtom ot London. And the law is clear, that judgments in the 


king's courts ought not, nor cannot, by ſuch particular cuſtoms, M7 


be defeated and avoided. Le. 29. Trin. 27 Eliz. B. R. Floud v. 
Perrot. — — And there it was faid to be adjudged in a weitern 
caſe, that the cuſtom of attachment cannot reach any thing of ſo 
high a nature as a record is. Ibid. 30. | 
5. In ſci. fa. upon a recgnizance in Chancery, the defendant 
pleaded to iſſue, and was ſent into B. R. to be tried, and zudgmert 
for him there. Plaintiff brought debt in C B. upon this judgment, 
and had judgment. And after brought ſci. fa. in B. N. to have ca- 
ecution there, Defendant pleaded in bar the recovery in C. 5. 
But the whole Court held it no plea, becauſe one judgment Cain: 
determine another judgment, which is of equal nature; and the 
plaintiff had judgment. Cro. E. 817, Paſch. 43 Eliz. Preſton 
v. Perton. - 


(Q. 3) Judgment or Recovery in one Action where 
a Bar in another, though brought in a dijjeret 
County, of the ſame Thing. | 


8. 1. af * SISE in the county of B. the tenant pleaded in bar a rt 
5 covery by aſſiſe 3 him againſt the _ of the ſame tens: 
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ments in the county of C. and that this now plaintiff then tenant, WR 
leaded in bar by releaſe of the anceſtor of the plaintiff with wats 
8 | In 
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51 2 x7 — 7 24. | - 3 7 2 ws as * o — 
ranty winch was voided by nonage, and this found for the plaintiff, tenements 
by wich he recovered apainſt this plaintiff ; Judgment if where he gains tie 
X : * 7 ? 3 / . * — 5 — Au Y 
„„ 1 6 „ * ſame plain- 
Zenn een ile county of C. he ſhall be no received to n 
5 75 7 Ty 77 8 * / x [4 : Ys 1 171 — * . 
fer FUR D 10 county of B. And by the opinion of Wilby and tb: fame 
at) ; 18 0 Was 7 ö 27 * * 223 8 
as Stone it this lend was then put in vierte, the plaintiff ſhall be enn, _ 
u! wW ihe recovery he Luiz "EY = „ in vi d, Ant 
ound by che recowerg, though the lands lie in another county; SES. 
but quatre, for per Grene it cannot be intended ome and the ſam per Cur. 
© ö 23 * 2 — : 1 5 . 
wand, Br. Judgment, pl. 62. cites 18 Afi; 16. and ſo it was though they 
8 . * » 2 N . 2 . : 7 
ſaid in C. B. anno 24 H. 8. Ibid. | are in di- 
8 verſe villz; 
/ yt - IP I 2 © * 5 bs "Rap Pe 
quod TAS Br. judgment, pl. II. Cites 44 E. 3.45. 8. P. ibid. pl. TIC, cites 44 Afl. 19. 
Do 5 | ee E ho . „ - F WA. 8 . s 
but 1 28852 ſays aum, for the land in S. and the land in D. cannot he intended one and the 
fame land ; aud in the time of H. 8. Shelly Juſtice was ſtrong that it is not good Affiſe of 
and 5 7 an 8 (aud that at another time h him If brought aflife of the ſeam? land in Ii. agatnf the 
Jan 2 ny an | *Nhole lands pu? in vie, and this naw plaintiff took the tenancy Pon Vim and leaded in 
3 , 1119527 7 OS 454 ED 5 . 7 4 g 1 * 1 . , 
ear and ſaid that I. and I were ene and the jame vill, ard kngwn Oy the ene name and by ie ther, and that 


i. bi 2 bt for mg don beser 7 . an d pleaded eertarns S 2 nd YECOUED ca / v arion tried, a »<> the (Hate ＋ 
t he pla 2017) 24) ne Lefcbeen e ttt of thr fard 7. and his recover 55 judgment if of ſuch eſtate ſhe ſhall 
have | 4111 fe ; t which the other | uid tba. each of the ſaid H and N. re wills of th: ns lues, and ſa to 11 
ſur, and it was , und that they were l vills, ard the tiſin and diſeihin, by which je was award that 
ee beugen Fin ec, and biciuſe he has recovered the ſimelands aziinft the plaintiff him- 
felt in H. judgment if alitte, and the juttices held that this recovery of land in FH. is * no plea in 
afliſe of and in N. therefore they awarded the aſſiſe, quod nota; and well as it ſeems to me, 
and fo held Shelley ice fitrongly, 24 H. 8. but ſaid here that the contrary is in 19 E. 3. but M. 
10 E. 3+ agrees wür. Er. judgment, pl. 66. cites 23 Ail. 16. 8. P. For- recover 
of land in H. Canmny Se extended to land in N. notwithſtanding that 11. ve a homict of N. For pre- 
cipe ſhall be brougt n the vill and not in the hamlet, Br. Judgment, pl. 60, Cites 14 Aff. 9. 


2. A recovery upon lui ment in the county of D. is no bar of ater [ 610 | | 
demand of the fame chattel in the county of S. upon bailment' iere. 
Br. Barre, pl. 29. cites 21 H. 6. 35. 

3. 99 in treſpaſs in Middleſex it is no plea that the plaintiff has re- 
covered for the fame treſpaſs in Surry ; for it cannot be int-nded one 
and the ſame treſpats, and the jury of one county cannot find the 
defendant guilty in another county upon pain of attaint, and this is 
of battery weich is local; but contrary it ſeems 2 treſpaſs upon the 
caſe upon afſumpſit and ſuch like, which are not local; per all the 
Juſtices and all others. Br. Tretpaſs, pl. 269. cites 4 H. 7. 5. 


(Q. 4) Judgment or Recovery in one Action wher 
a Bar in another; being 6rought by the /ame or by 


different Pei ons. 


I. ! N cuz in vita, the tenant pleaded that N. brought a je againſt. 
| him pending this writ of 4 diſſeiſin before the title of the deman— 
dant and he came and traverſed the action, and found againſt him by 
veraizt, and the demandant recovered, and fo the tenant has loſt the 
tenements pending this writ, judgment of the writ; and becauſe 
he traverſed the action, ſo no default in him, therefore the writ was 
abated 3 Brook ſays, he wonders that he did not allege that the pla u- 
105 in the aſſiſe entred or ſued execution, for otherwiſe it ſhall not 
avate the writ by the judgment ouly, as it ſeems, Br. Brief, pl. 
154- Cites 21 E. 3. 39. | 
28 23-- 2. QCUC 


Judgment. 


| 2. Scire facias againſt baren and fæme 10ho made default ; the forme 
br was received and pleaded a recovery by a ſtranger to the writ by ans- 

. , . . * > e 
ther action, who ſued execution; and becauſe the recovery was 4% 


Br. Brief, pl. 


thoſe are 
hs opagy ment dedire and no title alleged, therefore no plea. 
Ot The fe- | 

* 108. cites 7 H. 4. 15. 
ibid. Ct: por tte tried, and execution ſued. Br. ihid.- Bu! where the ene 25 caccn- 
tioa, and the firfl ter. an remains tenant, there he ſhall be diſcharged of the damages wiere no default 


is in him; nd upon this plea he foal! conclude th the wit, and the reaſon ſeems to be beceute it: 


amounts to a ſpect ny»t nire as it ſeems. Br. Ibid, 


But if a de- 3. If a man m#/tates his declaration, and defendant demurs, it was 

meg ſaĩd by North Ch. J. that there is no queſtion, but that the plain— 

4 fendt: tiff may ſet it right in a ſecond action. Mod. 207. Trin. 27 Car. 
2. C. B. incaſe of Lepping v. Kedgewin. 


$225 ad- 
vantage of it 
put pleads a lea in bar, and the plaintiff tat ite, and the right of the matter is found fer the d Hd; 
in this caſe the pf ſhall never bring his action abont again; for he i e/&p pol! by the vor dl #4 per 
North Ch. |. ibid. 0. if plaiat if demu to plea in bar, there by his demurrer Y cont ffs e 
fad if wel! plraded, and this eſtopps him as much as a verdict would; but if the plex were not 
good, then there is no eſtoppel, and the court muſt take notice of the defendant's plea; for upon 
the matter as that falls out tn be good, or not, the ſecond action will be maint. inable or not; per 
North, to which all tile other juſtices agreed. Mod. 207. ibid. 


* 


4 \ 

4. An action was brought, and there was a fa in the declara- 
tion in the not ſigning of a good breach in a cov’, ent; whereupon 
there was a demurrer, and judgment given quod quetwns nil capiat per 
billam, /ed pro falſo clamore ſuo ſit inde in miſericordia; afterwards 
the plaintiff brings another action for the ſame matter, and aſſirned 
the breach as it ought to be, whereupon the defendant pleads in bar 
the former action, and that it was barred by the judgment upon the 
demurrer ; the plaintiff replied, that the judgment was not given upon 
the merits of the cauſe, but upon a miſtake in the declaration, in not 
ſaying [and fo ſet forth how it ſhould have been] the defendant de- 
murred, alleging, that the firſt judgment was a bar, but the court 
5 judgment for the plaintiſt. 2 L. P. R. 107. cites Hill. 34 

35 Car. 2. B. R. Rot. 847. 


611 ] (R) In what Caſes a Judgment will bar a new Ac- 
See Preſen- tion. | In the Caſe of the King.) 


tation. 


Li. 1 F a guare impedit be abated by plea it will bar the ting to 


have new action. 3 H. 4. 3. 11. b.] 
[ 2. In guare impedit by the king, if they are at iſue upon plea in 
ebatement and found againſt him, he ſhall not have new action. 3 
H. 4. 11. b.] 


(R. 2) 
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Judgment. 


(R. 2) Pleadings. Bar. Judgment in one Ac- 
tion, bw 19 be pleaded in Bar of another Actian; 
and without Ex-cution or not. | 


1. I N ward, the d:ferdant pleaded that before this writ purchaſed 
= J. M. brought writ of ward againſt the defendant and reco- 
vered the ward by j ulgment pending this writ, judgment of the 
writ, and no plca, without ſaying that he had execution. Br. Brief, 


pl. 39. Cit 40 . | . 
2. In debe, 11 4 man leads a recovery in plea real or perſonal, it Br. Tref. 
pals, pl. 20. 


it faying that he had execution ; tor he who reco- 


is no plea te | 
vers aa nvt take execution upon it, may have a new origi- 2 
nal. Br. Barre, pl. 11. cites 43 E. 2. 2. and 20 H. 0. 12. ac E. 3. 7 
corꝰ ingly. | 39. 

that pending this writ J. &. 


3. In formedon che tenant pd ade 
had recovered the "fame land in demand arainj? him by another writ 
in bank, jadgme for the writ, and admitted for good matter; but 
quære if he al ot ſay that he who rectvcred had entred upon him? 


it ſeems that he hall for without exccution the writ 1s not abated, 


Br. Brief, pl. 85. cites 49 E. 3. 20. „ 
4. Treſpaſs the defendant pleaded a recovery in ceſſuvit of the 


fame land againſt a ſlranger, and the poſſeſjion of ihe plaintiff meſne 


between the title of the ceſſavit and the recovery z per Cur. you ought 
to ſay, that the poſſeſſion was meſne between the judgment and the 
execution, For where the action is founded by reaſon of the palſeſſian 
as in aſfiſe, and the defendant pleads recovery àgainſt a ſtranger, 
he ſhall ſay that the poſſeſſion of the plaintiff was meſne between 
the judgment and the execution, but 9therw!/e it is in formedon, and 
the lixe; for there upon recovery pleaded againſt a ſtranger he ſhall 
lay, that the gift was meſne between the tit, the recovery and the 
judgment; quod nota, by which he t4id accordingly. Br. Judg- 
ment, pl. 83. cites 21 E. 4. 52. | 

5. The plaintiff recovered, and had damages aſſeſſed, and after- La. Caſe i4 
wards he brought an action of debt for thote damages; the defen- | = 1 
dint pleaded that after the judgment the plaintiff had ſued forta an Paſch. 13 
clegit, which was ſerved, but he did not mention, that it was returned; _ e. 
and yet it was adjudged a good plea, becauſe it appears on record, 8 2 
that he made his election, what exccution to have. Nelſ. Abr. tit. pleaded in 


Judgment, (D) pl. 1. cites D. 299. bar, as here, 
2 ; and that 
the ſheriff delivered the moiety of the land extended to the plaintiff without ſhewing the return 
thereof; and then ſays, quzre it it be bar, and that it ſcems it is; for the plaintiff cannot vary in 
the ſuing gut execution from that of which he has made his election of record, &c. ideo qukre. 
— In /ur- fac, upon a recoveiy of debt and damages, defendant plead. d that at anther lime the 
Ti ins, fad ſei. fa. and the Muri lewi d the monies, judgment, &c. And there it is ſaid that fr. fa. is 
not of record till the return of it. Br, Execution, pl. 6. cites 20 H. 6. 24, 25, and 26. Ang 
the ſame law is ſaid to be of ca. Ci. anno 37 H. S. and it is not adjudged in the principal caſe ; 
but in 21 H. 6. 5. it was rehearſed gain, and there the plaintiff was compelled to anfwer the de- 
fendant's plea, and therefore a gobd plea, and ſo it feems upon King the hody upon a ca. 14, 
yiherg no wit 1s returned; but it was faid in 21 H. 6, 5. that in 19 E. 3. it was adjudoed nu pla 


mY 3B 3 e When 


612 Judgment, 


(S) When full Judgment is given. 


I. 1 F damages are the principal thing to be recovered, then the 


full judgment is not given till they are returned; but in debt 
where a certain ſum is demanded it is otherwiſe, Le. 399. Paſch. 35 
Eliz. C. B. Bizhton v. Sawle. 


(T) In what Cali one or ſeveral judgments ſhall 


be given; and what ſhall be taid one, and what 


ſeveral Judgments. 


I. TR ESPASS againſt two de parco frafto hd chaſing his 


deer, the one was found guilty at another aay alone, without 


his companion, and the other was likewiſe found guilty at another day 


al:ne, the firſt not being with him, and ſo ſevera reſpatles, and yet 

the plaintiff had judgment to recover agar eU ſeparately, and 

was amerced againſt them ſeverally. Br. Judg 
FE. 3. 10. 


2. In debt upon cblig gation by ſeveral præcipes there ſhall be ſeveral 


Judgments, and everal damages given, though but only one ex- 
ecution at the peril of the plaintiff, Br. Judgment, pl. 23. cites 14 
.. 

3. In detinue of deeds the plaintiff and the garniſhee are at iſſue 
which paſſes for the plaintiff, judgment of the deed fhall be again/t 
the defendant and of the damages againſt the garmſnee lone Br. Judg- 
g 28. cites 7 H. 6. 45. 

A. brin-s2 4. In quare impedit the plaintiff may have writ to the biſhop, 
quare m- ind writ of inquiry of damages, and fo thall have ws judgments in 
3 one and the ſame action, fo in dnver, writ of meſne, and writ 1 
— 3. award; for after the damages inquired, the plaintiff thall have Judg- 


brings en ment of the damages. Br. Quare Impedit, pl. 132. cites 13 E. 
atfiſe of dar- 
rein pre- 4. Te 

ſentment againſt A. both for one preſentment, B. hath judgment! in his ſuit, A. is nonſuit. B. 
Mall have two judgments, both of writs to * biſhop, and writs tor Camages. Hob. 144. in cle 
of W:inchcombe. v. Pulleſton. 


Treſpaſs a- 5. Where an action is againſt two * 2 joint treſpaſs of battery, 
3 though they ſever in plea, yet when they are found guilty of one and 
treipaſs is the he battery, one judgment only ought to be given for the da- 
freie mages, and the plaintiff ought to make his election againſt whom 
* he would take his judgment, and ſo a former judgment was re— 
and fever verſed. Cro. J. 118. Paſch. 4 Jac, B. R. Crane and Hill v. Hum: 


damages are berſtone. 

given ; the 

plaintiff ſhall have two judgments for the damages, and one for the coſts, and the plaintiff ſhall no! 
be amerced : for the day is not material in treſpaſs, lo that the actuun is brouglu alter the treſp. it 


Was Cumilitted, Jenk. 269. pl. 86. 
6. A 


int, pl. go. cites 


bY 
5" 
44. 


ER 


the 
debt 


35 


jall 


hat 


g his 
thout 


day 


1 yet 


and 


Cites. 


veral 


EX 


'S 14 
iſſue 


al 27 [ 
udg- 


Ad- 
han 
> IC- 
um- 


not 
21p.ls 


. A 


8-5-1 


Judgment, +612 

6. A feme recovered in dower, and had judgment and torit to en- Lev. 33. 8. 
guire of the damages, (the judgment being by default) and error 2 3 
brought, and pending the error, the tenant | in the firſt action died ; * v. 
the ſudgment is affirmed, and execution of the lids and fci. fa. Roberts. 
againſt che heir, to ſhew cats why the demandant {hould not have 
damages, And the doubt was, whether damages ſhould d reco- 
vered, the tenant dying before they were aſcertained, And after ſe— 
veral arguments it was adjudged per Cur, that in this caſe no dama- 
ges {hall be recovered ; for the judgment at the time of the tenant's 
death was wholly compicat as to the land, and not as to the damages. 
And the judoment to recover the land, and te recover the damares 
are two diſtinct judgments. And when the tenant died betore 
judgment given as to the damages, this remained a judgment 
at common law. Sid. 188, Paſch. 16 Car. 2. B. R. Ale way v. 
Roberts. 


[ 613 ] 


See (U) 


(T. 2) Hier hat Court Judgment ſhall be given. 


: Wv 7 HEHE error is in C. B. and a writ of error is brought H A 
there. F in B. R. there if the ;::47ment be affirmed, execu- i 0 
. 4 . 1 bs 1 : ; > NPQ 4ery 

tion ſhall be ſded in B. R. Br. Error, pl. 82. cites 15 E. 4. 18. an@writ of 
per Cateſby. error 

brought be- 

fore the chancellor an treaſurer there, when e "t is given by them, all ſÞall be remanded bee 

fore the barons, and there execution ſhall be made 7 y -1pr 5-269: d #th [tit and there per Urfwick 


Ch. Bards the plaintiff in writ of error in ſuch a matter was noniute 5 Br. Ibid. 


5 If office be traverſed in chancery, and they are at _ 2, and the 
record is ſent into B. R. to be WE (as it ought) and Tere it 15 


fou far the plaintiff, he hall have judgment there, and the record 
ſhall not be ſcot into chancery again to give nen there; for 
the one and the other is coram rege. Br. Judgment, pl. 135. cites 


2110 I 
3. Scire facias was brought 7 in the petty-bag m chancery, and as I 8. 
— 21d. 


% part 72 WAS 75 gined ot demurrer joined as to the other part. 436: . 
The record was ſent into B. R. to try the ie which was done and N 
verdict given; and then they argued the demurrer in B, R. and 

B. R. gave judgment upan bath. It was objected that the ſending 

the iſſue hither was, 3 chancery cannot try it, hut that the 
judgment ought to be given, and the demurrer argued there. But 

it was, after argument, reſolved that the judg >ment was well! given 


in B. R. upon both, though chancery might have given judgment 


OS 
upon the er, before it came hither, Lev. 


22 Car. 2. B. R. Jefferſon v. Dawſon. 


283. Hill, 21 & 


(T. 3) Given 
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(T. 3) Given by ſeveral. Where one had no Au- 
. thority. 


S, an inqui- I. 1 N rediſſeiſin, error is brought; the error aſſigned is, that A. 


ſition was 


1 who tat with the coroners was not a coroner, and yet gave 
foren Judgment. This is error. Where two join in judgment, when 

one of them has no juriſdiction it is error. By the juſtices of both 
e239, 2 benches, Nemo debet fe immiſcere rei alienz. Jenk. 90. pl. 74. 


? 
fre cer 


"+ Cites 32 H. 6. 27. 


C: VEr Fry 


121 


where the H <vas in the county ; and it was ſo entered and ſo certified. This is error; for the 
record mult he believed. Jenk. 990. pl. 4. Se if two perſons ſubmit chemſelves to the tre- 
ment of A. and . -A. B. and C. make the award, it is void; for the judgment of C. might ſway 
the others. Jenk. go. pl. 74. ————2: h of a recegnizance taken before one who has power, and 
another Who has not power, it is worth nothiug. Jenk. 90. pl. 74» 


8 ap, - 
(ed, b. b) (U) New Judgment, in what Caſes to 


— EX: cu. 


tion (A) | where, and how, 


I. I F judgment be rever cd in B. R. for error, the party ſha! 
proceed there, and ſball have execution there. Br. Jjuriſdiction, 
pl. 102. (bis) cites 21 E. 3. 46.—and by 9 Aſſ. 8. he may proceed 


there or have new original. Br. ibid. 


where 2. Writ of error is brought αẽ˖n ill iſſue, and the court ſeeing. 


th TY: i EX, . . : 
es that the original was not good, (for it was ex aſſignatione, where it 


pleads anill ſhould be ex dimiſſione) * therefore they relinquiſhed the error which 
| = was aſſigned, and abated the writ, quod nota, and they ſhall give 
1b: e. ſuch judgment in B. R. upon the error, as ought to have been given 
mandany in C. B. if the court there had not erred, be it upon demurrer or 
"147g a- iſſue; for in C. B. the juſtices ought not to bar the demandant 
BR. upon an ill original, but if they ſec it they ought to abate it, though 
upon error the parties admit it, and ought to give ſuch judgment as C. B. 
thereof they who erred, ought to have given. Br. Error, pl. 105. cites 38 H. 
ſhall adj adge 6. 30. | Hes 


201 ths e- N 
mand.umt recovers Br. ibid And ſo fee that the juc inert in unit af e er, is net only to rewer ſe the 
ere ,H/udfgment, and 19 reſins the party to that which be bad 4%; tut i give ſuch judgment as the court 
ev; erred cught to have given, quod fuit conceſſum per omnes, and fo the opinion is, that the writ 
ſhall abate, though the party admits it, and though it was not aſſigned for error. Br. Ibid. 


*[014] _ 
3. If a man be cutlatwed in an action perſonal, and brings a writ 
ef error, by which the record is removed, and he obtains a pardon, 
| and brings ſcire facias, the plaintiff may noto declare in B. R. not- 
5E. 3. 12. withſtanding that the ſtatute of * is, that he fhall render himſelf 
to the priſon of the court where the exigent 4 per Fairfax, quod 

non negatur. Br. Error, pl. 133. cites 1 H. 7. 12. Eo 

2 Sand. 4. Where a writ in a real action is abated by judgment in C. B. 
er and upon error brought in B. R. this judgment is reverſed, and the 
Says ths B. Writ is adjudged good, now B, R. ſhall proceed upon this writ, and 
K. thall 1 | tz 
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Mich. 22 Car. 2. Green v. Coles. 
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is not reſtrained by magna charta, ne curia domini regis deficeret give ſuch 

in juſlitia exhibenda. 4 Inſt. 72. . Jadgment 
5. Where a writ of error is brought returnable in parliament upon ae, 

2 judgment given in this court, and the judgment is affirmed or re- have given 


verſed in parliament, there comes then an order from the Houſe of if wy — 
1 ' 7 1 ; : not abate 
Lords, directed to this court, ſigniſying either the affirmation or rever- g oo 


ſal of the judgment, which affirmation or reverſal is entered upan the 
r-:5rd from whence the writ of error was tranſcribed, ſo that this 
court may, if affirmed, award execution thereupon ; if reverſed, 
award a writ of ſci. fa. for reſtitution thereupon, if the money be 
levied, or elſe give ſuch judgment thereupon as eught ts have been 
viven. Hill. 23 Car, 1. B. R. For execution ought always to 
iſſue out of this court where the judgment was given, upon the 
affirming thereof And the writ of error was only to try whether 
the judgment was good; and not to alter the way in making out of 
execution. 2 L. P. R. 115. | 

6. In caſe of an indictment, if the error is only in the judgment, 
the indictment ſhall ſtand, and new judgment ſhall be given and en- 
tered, and therefgpe the Court ſaid, that if defendant will hear a new 
judgment he oy ht to come here, and they will give new judg- 
ment againſt hi. Mich. 16 Car, 2. in B. R. Sid. 219. King 
y. Pym. 0 ; 

7. Judgment in waſt was given in London for the plaintiff by Anilthough 
direction of the deputy recorder, and afterwards arreſted by the re- eg 
corder. Upon which the plaintiff brought error before commiſſioners, the cafe inf 
aſigned at St. Martin's le Grand. And among other things it Dyer, that 


plays - ; * 1 . : 2 & ue where A 
was reſolved, that the judges commiſſioners ought not only to rever/c ergy 


the judgment in the huſlings given for the defendant, by which the falſ: judg- 


plaintiff was barred, and ſo reſtore the plaintiff to his action, but mn: is 
ought alſo to give ſuch judgment, upon the record before them, as aught "pe 
4 * ; * . . * a UNITS 
the court of huſlings 0 to Pave given; and Accor dingly they gave „ be 
judgment for the plaintiiF upon the firſt verdict. 2 Saund. 250. pla of land 
| in arcient d- 
” tne, See 
the d-mandant is barred by it, yet the demandant ſhall only be reſtored to hig action, if the judgment be 
erroneous, and ſhall t have i t to rocover | ot the land, becaute in ſuch caſe, as the book 
lays, a record ſhall he of lands of ancient demeſne out of the court of ancient demeſne, as was 
urged z yet it was anſwered by the ] udges. that the cammilſſion dis ect to them to examine e *, T 


n a , . . , ES _ 1 , "FS 712 . * 
adapted and — at d for tie cally ”f London, COMPANIES tem Ho 45 Han and CELL enn ,, do 


the parties, which they do not do unleſs they give judgment for the plaintiff, as well as reverſe 
the judgment given againſt him; and as the cafe now is, if they do nat give judgment for him, the 
court * of huſtings cannot, and ſo there ſhall be a failure of right. 2 Saund. 256. L.evins fays, 
tne giving judgment for the plaintiff was by virtue of the words in the writ of error, Viz. ct ul- 
teria; fu i good ad ju fiitiam pes tint ſecundium iges regut & conſurtudi m cvitatis prerci ri. And though 
no precedent was produced of fuch thing done before, yet the judges commiſſioners ſaid, they 


would preſume the cuttoms of London to be according to the common law, if no precedent be 
ſhewn to the contrary. Lev. 310. Hill. 22 & 23 Car. 2. Cole v. Green, + The cate 
wherein this is, and which pot ſeems to be a nota of the reporter, is D. 373. b. pl. 13. Mich. 
22 & 23 Eliz. in an Anon. caie. *[6 1 5] 


8. If a judgment be below for the plaintif, and error is brought, Fu: if the 
and that judgment rever/ed,-yet if the record will warrant it, the Judgment 
Court h N "W 1ud the blainti Salk de erroneous 
ought to give a new judgment for the plaintiff, 1 401. god apainf 


O 
Paſch. 1 Anna, B. R. Anon. 1 paint 
On the merits 


of the cauſe that ought to be reverſed, and no new judgment given for the plaintiff. 1 Salk. 401. 
8 C. If an crroneou; judgment be given for d:fendanty and it is rev#rſed, ard the mu 


F 
of 3f 
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for ths gietiß, he ſhall have judgment. Thid. co? 
dant hall have a new judgment. So 12 18 in the Exchequer Chamber ; for they are to reform as 


Skin. 516. 9. Judgment in ezefment was given ih B. R. for the defendant. 


judgment Contrary to their firſt judgment. Skin. 514. 516. Philips v. Bury. 
was given 3 

em a ſpecial verdict, the Exchequer Chamber upon reverſal there, ſhall give judgment and enter | 
1. 1 Salk. 303. Irin. 6 Annz, B. R. Phillips v. Bury. | : | 2 


616 


5. C. s The Houle of Lords reverſed the judgment. The plaintiff applied to 2 1 
mts B. R. to enter up the judgment given by the Lords, and it was ur- | 
ee 1 ged that à judgment mutt be given either by the Lords or B. R. and 23 ſo 
would not that the Lords cannot, b-caufe they have only a tranſcript of the re- 2 ti 
1 cord, and therefore B. R. mutt, leaſt there be a defect of juſtice. 4 
upon which Holt Ch. J. tid, that the Lords have, in judgment of law, the very 3 4 
plane f record before them; for the writ ſays recordum & proceſſum, and I 1 
e, not tranſcriptum. And the Court agreed that they cannot enter a 3 5 
* 2. new judgment for the plaintiff; becauſe when they have given judg- i 1 
ein d 4n.w MENT on the original, they have executed their — authority, and 4 jo 
_— there is no precedent, that ever B. R. entered a new judgment where : p 
__ rd in - Jadgment given here was reverſed in parliament. And afterwards 4 t 
parliament, the Lords upon application made to them, ente red the new judgment, 3 0, 
ihe: which I Salk. 403. Irin. 6 Annæ, B. R. Phillips v. Berry. | f. 
ried Ps i thither, after havirg brought it out of the parlament, in order tq;odge it in B. R. but 2 J 
it was never brought into the office ; per Holt Ch. J. — Carth. 319. S. C. 3 2 
8. P. 1 10. If judgment be given for the plaintiff, and tht be reverſed in E 
| Salk. 262. error, the deſ-ndant is in ſtatu quo thereby, and u new judgment need 9 f 
— + oy be given. But if the firſt judgment be given for the defendant, and ; : 
Parker v. that is reverſed, a new judgment mutt be given to put the plaintiff 5 f 
Harr..— in poſſeſſion of what he demands, per Holt Ch. J. 1 Salk. 403. in 3 ; 
ou ee caſe of * Phillips v. Bury. ö 
liament on reverſal ot a judgment given in B. R. Carth. 320. S. C. . 
In eject- 11. As to new judgment in B. R. on reverſal in parliament, Holt ; 
—_ ſaid, the Exchequer Chamber would be of the ſame nature of the 4 ; 
men: for lords houſe, being erected in imitation cf that juriſdiction, and to ſup- ; ! 
the defen- ply a defect in intervals of parliament, as is ſaid in the recital of 4 | 
+ the act; but as to a judgment being given de novo below, there 'Y | 
demurrer Would be a difference where judgment is given upon a demurrer, F | 
B. R. ſhould and where upon a ſpecial verdict; where it is upon a demurrer, 3 
_ = the courts above ought to give a judgment for the plaintiff, (if they 3 
ment; be. Teverſe that for the defendant) and then it is ſent down, and a writ F 
eauſe th? of enquiry goes, and upon that the court below give a final judg- T g 
e ment; but where it is upon a verdict, there if they reverſe a judg- 1 
ment they ought to give the ſame judgment that ought to have been 3 
+4 a 17: given at firſt, and that judgment ought to be ſent to the court below, £ 
ee F and thereupon they ought to award execution z for it 1s not - 
Bri: i the Teaſonable to expect the court below ſhould give a judgment 3 


12. Where upon a monflrans de droit the judgment of the court J 
is erroneous, / the remedy be proper the court ought to give a new * 
judgment. Skin. 615, 016, In the Banker's calc, 7 


(W) Relation 


Judgment. 


(W) Relation, to what Time. 


I, I F a writ abates it ſhall have relation to the return of the ſame 

writ, and not ſo the entire term; fo that writ purchaſed the 
fame term, bearing teſte after the fame return is good. Br. Rela- 
tion, pl. 38. cites 7 E. 3. 11. and Fitzh. Brief, 433. 

2. In attaint, the tenant pleaded, that her baron, party to the writ, 
died 27th September, judgment of the writ ; the plaintiſf ſaid, that 
he is alive, and t9'y had day in craſtin. purific. and at the day, the 
plaintiff confe{ſed that the baron was dead, by which the writ abated, 
and meſne between the day of the death of the baron, and craſtin. puri- 
ic, the plaintiff b:tught other attaint againſt the feme ſcie, and ihe 
pleaded, that this was purchaſed pending the firſt writ, and becauſe 
the judgment of the abatement of the firſt writ has relation to the day 
of the death, therefore the ſecond writ good, which was purchaſed be- 
fore the judgment; for the f was abated in law before. Br. Re- 
lation, pl. 9. cis 12 E. 3. 16. [But it ſhould be (21 E. 3. 16.) 
and there is nogfuch year in the book, as I2th.] 

3. In præcipſ quod reddat at the niſi prius, if the * plaintiff is 
nonſuited and purchaſes a new writ, bearing teſte meſne between the 
Way of the niſi prius, and the day in bank, this is purchaſed pending 
the firſt writ, and therefore was abated, notwithſtanding the judg- 
nent given at the day in bank; for it fhall nat have relation ta the 
niſi prius, nota. Br. judgment, pl. 44. cites 40 E. 3. 38. 

4. Special ſci. fa. is brought againſt executors upon recovery 
againſt them in writ of debt, and at the day of the writ of niſi prius 
returned after verdict the juitices refpite judgment, and writ of 
error is brought upon the judgment given in the writ of debt bearing 
teſte the fourth day from the return of the writ of nili prius in 
the ſci. fa. yet this does not reſpite the judgment in the ſcire fa. 
For when it is given it hall have relation to the firſt day of the 
wel of mſi prius returned, Br. Relation, pl. 49. cites 10 HH. 

a 
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ment, pl. 
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21 E. 3. 16. 
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* Ori. 


(defendant) 


Ard where 
Protection 15 

c at a diy 
ce 155 and 
dhe Court 
ta Kes ad- 
viſement, 
and pend- 
ing this tho 
protection 


expires, 


vet the pro- 


tection ſhall be allowed; for the judgment ſhall have relation to the fi ſt day when it was allow 


able. Ibid. Aud where d:f.ult is recorded upon ten ant for life, at the days and after, at anther day befors 


ju ment, he in rever ſion prays to bi reſceiv d, he ſhall not be reſo-ived. Ibid. — Ind when a man vo- 


cli record, and fuil's at the day wich i; recorded, and before judyment þ 


bmg 1tle record, yct judgment 


Mall he given upon the failure of the record ; for theſ2 judgments ſhall have relation to this firſt 


day, when the court might lawfully have given judgment, Ibid, 


5. If a judgment be on a plea in bar, then it ſhall have relation 
to the plea, and ſo be applied to that: but if the plea be 7 the wrt, 
then the judgment ſhall be applied to the writ only and not in bar. 
So that the judgment ſhall always have relation to the plea. 8 Rep. 

62. Mich. 6 Jac. Beecher's caſe, 
6. A judgment ſhall relate to the + firft day of the term vis. the 
eſſoign day; for in law it is the firſt day of the term, and all legal 
acts ſhall have relation thereunto : and ſo a /tatute acknowledged 22 
January, which was meſne between the eſſoign day and the feed 

Cay 


Cro. C. 102. 
Srandford 
v. Cooper. 
—utt. 95. 
8 nd ford Vs 
Cooper. — 


616 4 Judgment. 


But in B. day of full term, was adjudged to be poſtponed to a judgment in 
R. it relates debt confeſſed the 23d of January. Het. 72. Hill. 3 Car. C. B. 


only to the - C* 
Erft da; of Stamford v. Cooper. 


the „term. L. P. R. tit. lulgment, 106.— 18. P. Unleſs there is a memorandum to the con- 


trary, as where there is à continuance of the cauſe until another day in the ſame teini; per Holt 
Ch. J. 3 Salk. 212. | | 


6617 


7. A rule was made ts enter up judgment upon an old warrant of 


attorney, upon the uſual affidavit, that the party was alive two or 


three days before, and that the plaintiff believed him to be then liv- 
ing. In fact, the party who gave the warrant of attirney to confeſs 
the judgment, was dead about two hours before the motion was made 
for the rule. Upon which it was now moveq to diſcharge the 


rule, as obtained irregularly, by a ſurpriſe and impoſition upon the 


court, for that the warrant of attorney was abſolutely determined by 
the party's death. But all the court were of opinion not to diſ- 
charge the rule; for though they would not have granted it, had 
they been appriſed of the party's death at the time of the motion, yet 
being granted, it falls under the maxim, quod frer: Mi debuit, factium 
valet ; and the judgment is made good by relation J for the whole 
term is conſidered in law but as one day; and all pÞceedings in it 
have relation to that one day, which is the firſt day; therefore, as 
the party was alive the firſt day of the term, that is ſufficient to ſup- 
port the rule; and the judgment is well entered up, Mich. 11 
Geo. 2. B. R. Chancey v. Needham. | 
8. A bond was given for 400 J. The obligee died the 13th of 
March, having made the plaintiffs his executors, who demanded 
the money from the obligor; but he not being able to pay it im- 
mediately, upon the third of April gave a warrant o, attorney to con- 
eſs a judgment for the debt to the plaintiſis at their ſuit, as executors 
of, Sc. as of the laſt Hillary term, the next Eaſter term, or any other 
ſubſequent term. Upon the ſeventh of April they entered up the 


judgment as of laſt Hillary term, during all which term the teſtator _ 


was alive. This appearing to the court upon a motion, they 
were ftrongly of opinion to ſet aſide the judgment as being ill 
entercd; for the warrant is to confeſs a judgment at the ſuit of 
the plaintiffs as executors, and they have entered it up of a term, 
when the teſtator was alive, at which time they were not in be- 
ing as executors, and therefore could not be made plaintitts by 
that deſcription, And though judgment was actually entered in 
vacation-time, when there were ſuch perſons executors as are there 
deſcribed, yet it being a judgment of the preceding term, when there 
were not, nor could be any ſuch perions in being, it is bad by the 
rule of relation. Mich. 13 Geo. 2. B. R. Gainſborough v. Folliot. 
—Note, afterwards the judgment and exccution taken out upon it 
were ſet aſide. 1 | | 


(W. 2) Reverſed 
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Judgment. 


(W. 2) Reverſed jor Fraud in obtaining it, and 
How it ſhall be. 


1. D IS CE IT upon a recovery by default in quare impedit ; 

the ſheriff returned the writ ſerved, * ſc. that the one ſum- 
moner was dead, and that he had warned the other, who was exa- 
mined, and ſaid, that he was not at the ſummans; and the pledges upon 


attachment upon their examination ja:d, that they knew nothing of 


the attachment; and the mainpernors upon the diſtreſs ſaid, that they 
knew nothing of the diſtreſs. And it was awarded, that the firſt 


judgment be reverſed, and that he be reſtored again to his poſſeſſion, 


and have writ to the biſhop to remove the clerk. Brook ſays 
duære well; for it ſeems there, that the parties were agreed, and 
that no ſuch judgment was {cen before. Br. Diſceit, pl. 4. cites 27 
H. 4 5 i gt 

2. Diſ-eit was brought by B. againſt C. becauſe C. recovered 
againſt him in pe quod reddat by defanlt. + And [B] had + pro- 
cefs againſt C. by: 5 deni re flicias, and alſs venire facias againſt the old 
ſheriff, and againſt the ſummoners upon the original, and againſt the 
two veiors, and the two ſummsone/; returned at the grand cape, and 
they made default, and the ſheriff returned pledges upon them, and 
diſtreſs iſſued againſt the firſt eemandant and others, upon which 
comes the firſt demandant, (now defendant) and one of the ſummon- 
ers upon the original, and two of the veiors upon the grand cape, 
and the defendant faid, that W. S. who appeared as ſummoner is 
W. S. of S. and he, who was ſummoner, is W. S. of C. And fo 
of the veiors by ſuch an addition, and fo of the others, the which 
matter, &c. And becauſe the ſummoners and vetors ſhall not be 
forced to come at another time, and allo it may be that they may die, 
Priſot, by the advice of other judges examined them, who ſaid, that 
they knew nothing of the ſummons ; and it was faid there, that in 
Cam. Scacc. it was the opinion of all upon the plea ſupra, that it ſhall 
be tried by examination of the juſtices, and not per pals, and that 
judgment in ſuch cafe was given, quod querens recuperet terram, 
and that the defendant and ſheriff capiantur. Br. Diſceit, pl. 5. 
cites 33 H. 6. 9. | 


* Orig. in 
the large 
and ſmalleſt 
edit. is (ſur 
que) but in 
the ſmall 
folio, and 
the year 
book it is 
(ſ. que). 


T Orig. (E 


aver are 
proces vers 
S. que 


recover, per 


venire fa- 
clas). -H 
Cumber- 
ford pro- 
thonotary 
ſaid, that 18 
H. 6. the 


jade went gon. 


quod jueren. 
ad cini, 
GE c.: 
recuperatio- 
ns pr. edi v 
ani Ju, rei- 
liatur, and 
tit where 
he loft 4.r- 
mage in the 
firit writ, 
he thall be 
reſtored vy 
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above, but 


woere he loft no damages in the fr ſt ori-, as in formedon. &c. the judymert hall de quod ec per et tory am, 


and that the defendant and therift capiantur ut fupra, Nota differentiam. Ibid. —And it 15 faid in 


the end of the caſe ſupra of 33 H. 6. 43. that becauſe the d:fendant at the wenire factas, retard agun,” 
bim, did not come to take any averment, therefore the plaintiff recovered, and the judgment wa: 74. 
qecrins rehabeat tene mema, and that the ſheriff capiatur, and the fr /7 judgment i no theravife 2 
expreſsly, but ſaid, that theſe words are a ſufticient reverſal of the judgment, and fo ue tha! 
flex ſupra ig not reſcavable, for it ts at 11 00 the return of the ſhe, iff ; for he has returned, that thoſe ma: 


* - 
turn 


the ſummons by veiors, &c. but quere thereof, for it ſeems that it ſtands with ihe rot! 
for he may ſummons one ſort, aud yet another fort may appear. Ibid, 


95 the ſhe 
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But per 
Babb. Re- 
cord can- 
not he re- 
verſed in 
part Frm oy 


an the 51 Ty; 2. 


Judgment. 


(X) Reverſed in Part, or in all. 


1. FUDGMENT in an annuity was reverſed as to the an- 
nuity and damages, and good for the arrearages. Noy. 117. 
Anon, Cites 14 E. 3. Scire fac. 122. 
2, By a writ of error part of the record may be reverſed 
and ſtand good in the reſt; as where error is in the ſuing of 


execution; per Paſt. quod non negatur. Br. Error, pl. 7. cites 


9 H. 6. 38. 


Contra in the proceſs, or in ſuing the execut en. Ibid. pl. g. cites 9 H. 6. 46. 


Where there is an error in lirtu in a record, and notber error in f, there they may reverſe the jul; 


ment as toc 


e error in law, and take averment of the reſt; per Perſey$quod non negatur; ad 


therefore it ſzems that record may be reverſed in part, and good for the reft, and this tcems to he 


where the red i [everal in itſelſ, as where a man pleads ſeveral pleas to ſeveral parcels, and others 


Wile nut. Ibid. pl. 27. cites 47 E. 3. 7. : 


3. A man had judgment to recover 159 l. and releaſed 20 l. of it, 
and after ſued execution, and the other brought an audita querela 
upon the releaſe, and defeated all the execution. Wt it is otherwi/e 
where ſuch apportionment of ſuch ſuit is done by Ye? in law; as in 
7 Ed. 4. fol. uitimo, the {herift levied parcel of the debt by fieri 
facias, yet ſhall he have an action of the debt for the reſidue upon the 
record. Ow. 21. 37 Eliz. B. R. In caſe of Wright v. the Mayor 
of Wickham. | 

4. T. S. was found guilty in an information tam pro rege quam 
pro ſeipſo, upon the ſtatute of liveries; he brought error, and aſſign- 
ed for error, that the ſtatute 8 E. 4. cap. 2. gives the examination 
of that offence to the King's Bench and the Common Bench; but 


becauſe the king may chuſe his court to ſue where he will for his 


[619] 


Hob. 12. 8. 
C. men- 

ti ns ne 

Ac tien 
b.Ougll. ſor 


moiety ſtet judic. as to the moiety of the king, and the infor- 
mation for that good, but as to the moiety of the party, reverſe- 
tur. Noy. 117. Anon.—cites 38 Eliz. in the Exchequer, Agar 
v. Candiſh. 1 

5. In caſe the plaintiff counted upon two ſeveral aſſumpſits, and 
upon non- aſſumpſit it was found for the plaintiff, and damages ſeve- 
rally aſſeſſed upon the ſeveral aſſumpſits, and coſts of ſuit intirely, 
and judgment was guod querens recuperet damna ſua per jur. aſjeſſa 
nec non © l. de increments que in tots je attingunt ad, &c, et defendens 
in miſericordia, In error in the Exchequer Chamber it was held 
that the fir/t aſſumpſit was good, and the ſecond void, and the judg- 
ment given and damages for tne firſt aſſumpſit with all the colts 
ood, and fo affirmed it; and for the damages aſſeſſed for the 
— aſſumpſit, and thoſe de incremento intirely given for both, 
the judgment was reverſed. Mo. 708. Hill. 38 Eliz. Reymer v. 

Grimſtone. | 
6. In action for words ſpoke at two ſeveral times, defendant plead- 
ed not guilty, but found againſt him and ſeveral damages; and one 
intire judgment was given for damages and cefts ; upon error brought 
it was held that for part of the words the action lay nat; — the 
juitices 
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Juſtices and barons all conceived that the judgment ſhall be reverſed the words, 


only quoad the damages for the words not actionable, and ſhall be mm 2 oy 
S Cerende 


aflirmed as to the colts and the reſidue; for all the colts are due as e eee 
well where part of the words are found, as where the reſidue is cauſed the 
found; and thereupon judgment was affirmed * quoad part, and er. to 
reverſed quoad the reſidue. Cro. J. 343. Paſch. 12 Jac. in Cam. — 


* \ FF'® p 

OCACC. Jacob V. Mills. ter contain- 
i 5 ; | ed in the 

words. But in a ion for words, the defenilant pleaded as to part of the worde, and juſtified 


as to other part, and both ues found for tle plynit. awd damages for the firſt words 12 d. and 
for the laſt words 39 5. and colts for both; and the Hlaimiff having judgment for both, it 
was reverſed for this cauſe ; for the firſt words were held not actionable, and the judgment being 
intire is reverſible in toto; becauſe i th jadement te dam gt are cnjrined, thiuch they were ſevered 
in the verdict, Cro. J. 424. Paſcun. 15 Jac. B. Re Loyd v. Pearfe. * jenk. 293. pL 40. 


7. In informati-n for ingroſſing corn, the defendant as to part ; In dow- 
pleaded not guilty, and demurred to the reſidue; afterwards, as ts that ment ft. 
part which defendant pleaded not guilty to, the informer entred a non recovery 
Dult ulterius projequt, and for the other part, upon demurrer joined, thereof, is 
judgment was given for the informer ; upon error brought it was ai; ng 
held that the entry of the nolle proſequi by the informer was error; and to ce- 
for ſhould he h: e power to leave off proſecuting the ſuit, it inigat cover da- 
greatly prejudic : the king; but as to the reſidue they affirmed the nagen .. 
judgment and awarded execution; becauſe the judoments for thoſe by the ſta- 
two ſeveral parts were ſeveral, and therefore the judgment may be tut? of 
afhrmed in part, and diſaffirmed in part, as in | dawer and debt; —_ * 
but Haughton J. doubted if it might be fo in treſpaſs. 2 Roll. R. in a quare 


136. Mich. 17 Jac. B. R. SmiTH's information. impetit ; 

; | | for there 
is judgment for the church by the common law, and for damages by the ſtatute, and in that cafe 
judgment may ſtind for one, and be reverſed for tie other. 7 Mod. 154. in a note of thy te- 
porter in cafe of Cutting v. Williams. | 


8. Judgment in formedon in C. B. upon a verdict, was quod 
recuperet ſeifinam de uno mcſuagio & duabus acris terre & paſture, 


5 1 but did nat mention ſeverally the quantity of cither; it was moved to 
5 affirm the judgment for the meſuage, it being certain as to that, 
4 5 though ill for the uncertainty as to the other; but it was held, that 
5 £1 though C. B. might have given judgment for the meſuage only, 
b . yet when they gave an intire jugment for the meſuage and land, 
© A this being ill in part * ought to be reverſed for the whole, and 
8 "2 cannot be affirmed for part. and reverſed for the reſidue. Cro. C. 
4 4 471. Paſch. 13 Car. B. R. Goodier v. Platt. * Carth. 235. S. 
1 P. Parker v. Harris. 
: 3 9. Judgment in aſſault and battery againſt three; it was aſſigned 
. for error, that one was an infant who ſhud have pleaded by guardian, 
© | and that judgment was intirely given againſt them all, which mutt 
: 0 be void againſt the infant, and fo it, being intire, muſt be againſt 


the others alſo; Roll Ch. J. ſaid, if it be a judgment at the common 
laub, or where coſts are given by the ſtatute, if it be reveried as to 
part, it is reverſed as to all; and here is an intire judgment [ 629] 
given by the common law and cannot be helped; and the judgment 
was reverſed. Sty. 121. 125. Aylet v. Oats. 
10. Aſſumpſit, 


620 J udgment, 
Holt Ch. J. 10. Aſfumpſit, and two ſeveral counts laid; one was 01a promilhr 
» 4» note, and the plaintiff counted thereon as on a bill of 8 ery 
but exo the cuſtem of merchants; upon non aſſumpſit intire damages were 


1— given, and judgment accordingly; a writ of error being brought in 
4 this court it was held, 1ſt. That the plaintiff could not declare upon 
which fa- the promiſſory note as upon a bill of exchange; and as there could 
vour the be no ſuch count or action, fo there could be no ſuch damages. 


| 1 2dly. That they could not reverſe the judgment in part, viz. as to 


judgment the one count, and affirm it as to the other, and denied Jaco AND 
in part, and M1LL's Caſe, Hob. 6. and took this difference, viz. where the 


ER. judgment is partly by the common law, and partly by ſtatute, it may 


280 of of. be reverſed in part; for that which was a judgment at common law 
nion it will remain a judgment and be compleat without the other. 1 Salk. 
. ee * 24. Hill. x Annæ, B. R. Cutting v. Williams. | 
whole ; for the whole judgment is wrong, becauſe it is of more damages than ſhould have been 
recovered, and not for ſo much damage; upon one promiſe, and ſo much upon another ; for / it were ſo it 
might perhaps be ſeveral judgments, and in conſequence one might be reverſed without the other ; 
but the judgment here is to recover d predifia which are the whole damages ; and Powel J. 
accordingly, and that if a remittitur be not entered for part, it will be bad for all ; for the judg- 
ment is of the whole ; and they were all of opinion, that if ane of the declargiions were ſuch, on 
which no damages cu;bt th be recovered it would be bad; and judgment was reviſed in toto by the 
whole court. 7 Mod. 155. Cutting v. Williams,m——— Mod. 24. S. C. Cro. J. 661. 
Berry v. Nevis. Palm. 343+ 8. C. 8 


(X. 2) Reverſed 7: what Court, and when; and 
where the Judgment ſhall be ſaid reverſed or only 
the Execution. 


1. IN præcipe quod reddat, judgment was given by default at the 
grand cape, and the tenant came tne ſame term and ſaid that 
the judgment was given when he was in ſceting an attorney to have 
pleaded to it, and prayed to be admitted by attorney, and ſo he was. 
rg. (ar- See the firſt judgment “ repealed, in as much as in one and the ſame 
relle. term the judgment is in the breaſt of the judge and not in the rol; 
contra in another term quod nota, and therefore in the caſe above 
the juſtices would not record their firſt judgment, Br. Judgment, 

pl. 103. cites 19 H. 6. 3. 
2. Writ of error was brought of a judgment upon a bill of debt in 
the exchequer, and it was brought before the chancellor and the 
> barons according to the ſtatute f 37 E. 3. 12. which wills that the 
Aj E. 3 errors ſhould be reverted in the Exchequer Chamber before the 
chancellor and treaſurer calling to them the juſtices ; and there 
Priſot Ch. J. of C. B. and other juſtices of the fame bench, ſat, 
and gave their opinions and affirmed the firſt judgment. Br. Error, 

' pl. 96. cites 37 H. 6. 15. 
Er. Nonati- 3. Mrit of error and of attaint will reverſe the firſt judgment, 
lu, Pl. 33- but audita gquerela upon à releaſe after judgment ſhall not reverſe 
© 7” the judgment but the execution. Br, Judgment, pl. 80. cites 


ſays that it 6 E. 4. 10. 
was agree d 


by doth benches. 


4. Exccution 
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4. Execution of a recognizance was awarded in chancery, error 
was brought in B. R. and judgment reverſed for refuſing the plea 


of a defeaſance bearing date before, but delivered aſter the recogni- 


rance. D. 315. pl. 100. Trin. 14 Eliz. Anon. 
5. The defendant againſt whom judgment was recovered brought 
a writ of error, and eftcrwards got a reference to the maſter to 


examine the regularity of the judgment; the court upon the maſter's 
report was of opinion, that by bringing the writ of error the judg- 


ment was admitted to be regular, and that he ſhould not examine 
that now; and the rule was diſcharged. 1 Salk, 402. Paſch. 4 


Anne, B. R. Anon. 


IN Reverſed for what in General. [ 621 ] 


1. A Judgment was reverſed in this court ſor tautel;yy uſed in it, 

Mich. 22 Car. B. R. that is, for repeating the ſame thing 
over and over; for the law will not ſuffer barbariſms in the pro- 
ceedings thereof; for that will in the concluſion bring all things 


into confuſion. L. P. R. 95. 


(X. 4) Where by reverſing the Judgment againſt 
the Plaintiff the Original ſhall revive, 


I, IF formeden be abated ly judgment which is reverſed after by 

writ of error in B. R. by this the original is revived, and the 
demandant may declare, and the tenant anſwer there, Br, Juriſ- 
diction, pl. 113. cites 1 H. 7. 12. : 

2. And if a man be outlawed in debt in C. B. which is removed 
after into B. R. by error, and the difendant ſues charter of pardons 
and has proceſs againſt the plaintiff who comes, &. he may declare 
there; per Cur, Br. ibid. | 


( X. 5) Revived by Scire facias. 


| Þ ON a judgment above a year's landing, you may have elegit 
without a ſci. fa but not a fi. fa. for on the elegit, they 
enter their continuances all along from the judgment. 2 Show, 
235. Mich. 34 Car. 2. B. R. Cook v. Bathurſt. 
2. If a judgment be above 10 years /kanding, the plaintiff cannot If aſter 
ſue a ſci. fac. without motion in court; if under 10 but above 7 he e 


cannot have a ſci. fac. without a motion at ſide bar. 2 Salk. 598. judgment 


Hill. 7 W, 3. B. R. Hardiſty v. Barney, revived by 


| | ſci. fac. tho 
defendant dies before execution, the plaintiff muſt ſue a new (ci. fac, but may have it without 
motion; for the judgment was reviv:d before. ut ſup. 


3. Where judgment is revived by motion againſt teſtator, if 
execution be awarded againſt him there needs no new rule to revive 
the judgment again/? the executors, but a ſci. fa. lies of courſe. 
Cumb. 356. Hill, 8 W. 3. B. R. Hardiſty v. Barny. 

Vor. XIV. 30 e 
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a | 4 be 
| S 11 
(Y) When to be fiened aud ent red. 3 
| 0 . * 1 , mM 
1. F OUR days aſter the plainti 's attorney doth bring the peſtea A 
inte the court, if the rule for judgment is out, he may enter - - 
Judgment for his client by the courſe of the court, Mich. 22 Car. . 
B. R. except the defendant do then, or before, move ſomething to th 
the court in arreſt and ſtay of judgment; but no judgment upon a 8 
verdict ought to be entered untill a rule given, and ſuch rule out. uy 
2 L. P. K. 95. 5 
2. When a ſpecial plea is pleaded, and a paper-book made up, if 
| the defendant's attorney doth not return it to the plaintiff's attorney Ml 7 
[ 622 ] within ferr days, after he receives it, together it his hand te the 1 a) 
Joining of the tſjue, an the money fer the entring of the iſſue on his | fl 
part, judgment may be entered againſt him by the plaintiff's at- 4 
A judg- 3. If a verdict be given after the term, although by adjournment, m 
ment may no judgment can be given upon that verdict, until the next tern [| P 
Now well I * af : 3 TE TR ee ; 5 7 "I : SE” 3 f 1 
be entred in following; for ſuch proceedings cannot be in fe vacation-time, | 
the vacation for the judgment is the act of the court, and the court fits not but 1 
as of the in term; and until there is a return of the poſtea at the day in bank, 11 
precedent . "oF CG Ts 12 * | 
ns $9* warrantable judgment can be given. 2 Ni. > 4 
no miſchief fo purchaſors ſince the / Zul? , fraud,, but before it Was doubtful z Per Holt. Paich. 5 
6 W. &. M. B. R. Cumb. 244. Anon. = 5 : 
See Death. 4. Aiter verdict it was moved in arrc/? of judgment, that there , tl 
id. 462. was a miſ-trial which was afterwards held well enough; but before 8 
S. = and 3 1 py.” 2 7 By 7 . . 7 . . . * : 5 , 
per Cur. the court had delivered their opinions one of the plaintiffs died; it was tl 
ſuch entry prayed notwithſtanding that judgment might be entered, there being 15 
« 38 well no default in the plaintiffs, but a delay by act of the court, and that ii ' 
1 was within the ſtatute of Car. 2. that the death of the party between 
mon law; verdict and judgment ſhould not abate the action, and that it was in d 
_ _ the diſcretion ct the court, whether to take notice of the death in | 5 
—4.— ae this caſe or not; for the defendant has no day in court to plead, there \ 
| Had died in being no continuances entered after the return of the paſtea, and cited | 
e 1 Le. 187. IssEY's «aſe, and Lat. 92. And the court were of 
e 7 opinion that judgment ought to be entred, and there being no con- Y 
and i: had tinuances, it may be entred as if immediately upon the return 4 the 1 
been ſageeſtd paſtea. Vent. go. Trin. 22 Car. 2. B. R. Critp and Jackſon v. - 
n Mayor, &c. of Berwick. | 
tbe court 
au take ns notice of it, but would proceed to jucgment. A rule was for judgment Hill, term 
was 12 mmtb, but coſts not being taxed the ſecondary out of kindneſs to the defendant gave tine for 
ſettling the cott till Euſter term, and before coſts ſetth:d ond judgment entred plaintiff died; and now the 2 
attorney laſt Hill. term entred up bis judgment as of Hill. term was 12 month, viz. the time that the 1 
rule was pronounced, and now upon motion it was ſet aſide for irregularity ; and the court di- 
rected them if they pleaſed to enter it as of Hill. term lit, being the term that they really had entered 3 
it, and enter their contirruances tien; for the court could not take notice of the plaintiff's death. \ 
6 Mod. 191. Trin. 3 Annz, B. R. Hodges v. Templar, t 
| | t 
Letter of A judgment to bind the good, may be ſigned after the de- c 
Attorney to , 5 : OS : 8 t 
confeſs. Jendant's death, notwithſtanding the ſtatute of frauds and perjuries ; : 


judgment beauſe 


Judgment, 622 


becauſe that ſtatute was made only to help purchaſors. 2 L. P. R. in debt to 
117. cites Paſch. 2 Jac. 2. B. R. Freckleton and Kitſon. . the plain- 


tiff, and two 

hours after, before the judgment ſigned by the ſecondary defendant dirs; reſolved the judgment 
ſhall ſtand, it being for a good debt. Raym. 18. Trin. 13 Car. 2. B. R. Andrews v. Showell.— 
A verdi uo given in E. ter try and b: fore judgment ſig u. the pliintiſf died , but Holt Ch. J. ſaid, 
enter - that ſhall not hinder the judgment being enter 5 provided it be within two terms ofter; and tho 
2 ſtatute of frauds, &c. onlv requires the time of fgaing ſhould he entered on the roll; and that is 
ar, £ only for the benefit of purchafors; for if judgment be ſigne d in the vacation, yet it is red as of 
Ng to 2 the term before and none but a purct for 1 % be admrted to y. it was fixn:d at any other time; and it 
por a 1 is the courſe of the court to let all things be done “ in the vacation as of the term before. 1 


Poſtea 


Salk. 401. Trin. 1 Annz. B. R. D. of Norfolk's caſe. 7 Mod. 39. S. C. * 6 Mod. 
out, 186 | 

b ii 6. In an action on the coſe brought againſt the ſheriff” for a re- 

Mrney Ml turn of nulla bona upon a fiert facias ; although judgment was firned 

„ the 1 after the tejle of the writ of ſieri facias, and both the judgment and 

n his fieri facias were of Hillary term, but the judgment not f:izned untill 

s at- March afterwards, yet it was held good; and. the court declared, 

[i that they would not make any uſe of the day of ſigning of the judg- 
dent, ment, but only to relieve purchaſors as the ſtatute intended. 2 L. 
term P. R. 118. citgs Hill. 2 & 3 Jac. 2. Stamper v. Kinſey. 
ime, F. If the pla ti will not bring his poſtea into the court according A judg- 
but & the rules of tne court, that the defendant may have time to ſpeak „be cal 
ank, in arreſt of judgment, the court will ſlay the judgment until the tered 14 


plaintiff ſnall * move for judgment; which he cannot do without efter the poſe 
tea 15 


. . . SOL 1 & 91 OT , ere as a 
bringing his poſtea into court, and giving notice thereof to the de- brows in 


fendant's attorney, and he may thank himſelf for this trouble and and cred 
delay, by not bringing in of his poſtea as he ought to have done, #: 2 40 
, 18 1 SC , 5 , 5 and a rult 
> I: aſe of a writ of inquiry. 2 L. P. 115. ; 
the like law is in caſe of a writ of inquiry. 2 5 _ 
upon for the defendant 7» /Z-ww ca:ſ-. (if he hath any) vhy 7 dent [hou'd not be entred againſt him, 
that the defendant may have liberty to Hier u unt-he can und out of the record and proceedings 
to arreſt the judgment 6.72 uf:cr the 1wle i vt, or if judgment be nut arreſted, then it may be entred 


up. 2 L. P. R. 115. | | | *[623] 


8. Upen a writ of inquiry, either on demurrer or judgment by Ss where 
7 ! DV 1 3 2 : there it a 
default executed the lajt day of the term, the plaintiff may enter „ 48, 
judgment the. 5th day after and not before. 1 Salk. 399. Trin. 5 there muſt 
W. & M. Clerk v. Rowland. | be 4 days 
: between 
the verdict and the judgment; not that in all caſe; there can be a motion in arreſt as in the 
principal cafe, where the verdict or inqu {it is % / /? day of 258 term; but ſtill there may be a 
verit of error and this time is allowed fur theſe pufpoſes: and therefore after verdict or writ of 
inquiry, the , it for the plaintiff 72 en: rule to enable im to enter his judgment ft cauſa 
oſenſa fit in Contr um in fra t dies; and in the principal Cale, exgcution was ſet aſide becauſe 
it was ſued out the qth day after the term, tie wilt of inquiry being executed and returned the 
laſt day. Ibid S. C. | 


do 
Aich. 


9. After rule entred, judgment ſhall be ſigned on the eighth day In ij Ame 
after incluſtvely in Hillary and Trinity term. 12 Mod. 40. Paſch. 5 d verdict 


for the 

W. & M. Anon. | plaintiff the 
judgment ought not 1 be fond till the rules are gut which will be in F pur days after the Paſtea returned 
which happened to be the 6th May; the plaintiff got it ſigned on the very day but it was not executed 
till after the 6th day ſo that the defendant had time enough to bring a writ of error, or move any 
thing in arreſt of judgment, yet the court held the ſigning irregular it being before the day allow - 
ed by the rules of the court ; and though it was taken out afrerwards that was not material ; and - 
the judgment was ſet aſide and the party had reſtitution. 5 Mod. 205, Paſch. 8 W. 3. Stanford 
v. Chamberlaine, ES | 


3Ca 10. Indifiment 


623 1 Judgment. 


S. P. rer 10. Indictnient for a miſdemeanor was tried three days before the 
=_ end of the term and judsment entred the ſame term, fo that defendant 
Anon. © had not four days to move in arreſt of judgment. The queſtion 
was, whether this entry was regular, and whether it ſhould not have 
been ſtayed till the term following? and per Holt Ch. J. if there 
are four days and more between the trial and the end of the term, 
judgment ought net to be entred within the four days; but if the 
a:ftrinvas is returnable within the term, and the party is tried 
within 2 or 3 days befere the end of the term, the judgment ſhall 
be entred that term, though there are not 4 days to move in arreſt 
of judgment; and ſo he ſaid it was ſettled in the caſe of Knox v. 
LEvarR upon conference between Scroggs Ch. J. and Sir Wm. 
Jones attorney general contrary to the report of Sir Sam. Aſtrey. 
„ Paſch. 11 W. 3 B. R. Anon; | 
IT. By the ancient rules of the court the judgments of one term 
eng ht to be entred on the rell before the eſſoign day of the next term; 
and the late act of parliament for docketting of judgments was on! 
in imitation of the ancient courſe and in aid of it; per Holt Ch. J. 
6 Mod. 184. Trin. 3 Annz, B. R. in caſe of Hergng v. Crocker. 
12. The plaintiff, by a Hecial injunction out of ancery, was re- 
ſtrained from fegning judgment near 12 months arr rule given to 
plead; he map, after ſuch injunction diſſolved ſign judgment with- 


out giving a new rule to plead. Notes of Caſes in C. B. 156. 


Mich. 6 Geo. 2, Theedham v. Jackſon. 

13. Though ns appearance be actually entred, yet if defendant's 
attorney undertakes to appear, it is ſufficient to ſupport the judg- 
ment. Notes of Caſes in C. B. 156. Mich. 6 Geo. 2. Theedham 
v. Jackſon. | 

14. If d:fendant demands cyer of an indenture, which is given, 
the defendant has the fame time de plead after the declaration is veri- 
fied by the yer as he had at the time oyer was demanded, and there- 
fore judgment being ſigned the next day after oyer given, and the 

[ 62 4 ] oyer having been dcmanded two days before the rule for pleading 
was out, the judgment was ſet aſide. Notes of Caſes in C. B. 
156. Mich. 6 Geo. 2. Therdham v. Jackſon. | 
Put where 15. ihe capias was returnable the 27th of October laſt, and 
the weit 4 — 7 f 5 , ; 
Was rein. Judgment frgned November the 7th following ; it was moved to ſet aſide 
al in eight the judgment as ſigned the 127% day after the return of the writ, 
Gays of St. Which was one day 10 soon, the defendant having, by the late att of 
— 2, Parliament, eight days te appear after the return of the writ, and by 
and dieler. the practice of the court, f5ur days afterwards to plead; and the Court 
tian filed in made a rule to ſhew cauſe; thereupon it was ſhewed for cauſe, that 
- 17 ang the declaration was left in the office de bene eſe (purſuant to the rule 
Fanzary 23, Of court made in Michaelmas term 3 Geo. 2.) an the third of 
and mics Nevember, and notice thereof that day ſerved upon defendant, and a 


= mw: rule to plead given the ſame day; and on the ſeventh of November, 
day, aud defendant not having appeared, plaintiff, upon the uſual affidavit, 


a falt entered an appearance for him; and afterwards, the = day, figned 
prad given judgment, which the court held to be regular, and diſcharged the 


whi a , a | 

ane 5 g.. former rule. Notes in C. B. 167. Hill, 7 Geo. 2. Charlton v. 

budy te Hankey and another. 

26th of | 

January; Monday morning the 287, plaintiff entered the defendant”; apprarancey and in the aſternem 

Signed judgments The court, upon hearing counſel on both ſides, were of opinion, that by the 
late 


1 


3 


R 9 x 
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late act of parliament, the defendant bath eb diy; tq appear after the return of the writ, 


F the 3 (viz.) exclſtive of ebe return-diy, and therefore Ter aſide the judgment, the appearance being 
want entered, and judgment ſigned one day too ſoon; Netes in C. B. 163. Hill. 7 Geo. 2+ Bo- 
ſtion 1 ſanquet v. Rondeau. | 
ave 3 16, The writ was returnable tres Mich. and an appearance enter- 
here 5 ell by the plaintit. The declaration was left in the office November | 
erm, the gth, and rule to plead then given; xatice of the declaration filed : 
f the was ſerved upon defendant November 11th, Defendant moved laſt 
tried term to ſet aſide the judgment, and obtained a rule to ſhew cauſe, 
{hall 1 which was made abſolute upon hearing counſel on both ſides. The 
rreſt '2F declaration net being delivered de bene coffe, was only well delivered 
x v. from the time of the notice; and before that time no rule to plead 
Im. could be given. Notes in C. B. 172. Hill. 8 Geo. 2. Grey v. 
* Saunders. < 

17. After rule to ple expired, defendant obtained, and ſerved a 8. P. fora 
Hang judos”s ſummons for time to plead. Plaintiff's attorney, notwith- 1 
thts ſtanding the ſummons, ſigned judgment; defendant moved to ſet regularly 
only. aſide the judgment, and on thewing caule, the court held the judg- obtained is 
J. ment to be regular. A ſummons ior time, after rule to plead ex- 5 
18 pired, is not a perſedeas or itay of proceedings. The judge was wp dic. 
Cy impoſed upon; he would not have granted the ſummons, had he charged, or 
* known the rule was out. Ihe judgment is regular, but was ſet pron; e 
88 aſide on payment of ceſis, pleading the general iſſue, ani taking hort upon; but 


notice of trial, Notes in C. B. 182, 183. Trin. 10 & 11 Geo. 2. it is an 
Ottiwell „ D*'Acth abuſe upon 
| = 360 TT. the judge 


Ut 5 rs.” : 
1 to apply for hi: ſummons after rule to plead expired, when no ſummons ought to be granted 3 
8 and therefore this ſummons, unduly obtained, is no ſtay of proceedings. Notes in C. B. 
am 180. Mich. 10 Geo. 2. Whitehead v. Shaw. -The ſame v. Whitfield. ; 
18. Declaration was delivered with blanks, and rule to plead 
en, . g : 3 „ 1 
* given October 24, The 20th, blanks were filled up, and defendant _ 
1 at the ſame time demanded oyer of the bond. The 272h, at eight 


in the evening, oper was given, and plea demanded, and 18th judg- 
ment was ſigned, which was held irregular and ſet aſide. Defend- 
ant ought to have the ſame time to plead after oer given as remained 
unexpired of the rule to plead at the time of oyer demanded. Notes 


in C8 183. Mich. 11 Geo. 2. Simpſon v. Dafffeld. 


| 5 | $ - 4 , P of LAS p * 7 7 * 0 

de I 9. It was moved for leude to ente judgment upon an da warrant 

* ef atiorney upon an atjidavit, that defendant, who reſided at Famaica, 
5 - 4 * 4 * 


was living and in gos health, and had been ſeen and converſed with 
there by the perſon who made the affidavit on the 13th of September 6 

laſt. He failed from Jamaica very ſoon afterwards, and arrived at [ 25 ] 
London the 15th of January following. The motion was granted. 


at 1 5 ; 8 ) 
E Notes in C. B. 187. Hill. 11 Geo. 2. Roundell v Powell. 


5 £ 20. In waſte, plaintiff gave a common rule ts plead, and at the ex- 
ph 5 Plration thereof, w:ithou: Long d peremptory rule, ſigned judgment. 
: : Detendant moved to ſet the judgment aſide, inſiſting that a peremp- 
by =_ tory rule ought to have been given as in a real action; and of this 
My 5 opinion were the Court. Ihe place waited, as well as damages be- 


ing to be recovercd in the action by the ſtatute of Glouc. cap. 5. 


P In mixed actiaus a peremptory rule is neceſſary, as well as in real 
x actions, (except replevin) and the judgment was ſet alide with- 
3 C3 out 

* 


ile 
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out coſts, Notes in C. B. 192, 193. Trin. 13 8 2. Went- 
worth v. Huſtler. vt 
L 
(Z) Rules as to ſigning, &c. of Judgments. © 
I. rule of court was made vpn a m9t15n at the bar, that the | 2 3 
ſecondary ſhould enter d ud, gment in à cauje, wherein a trial "3 2 
was to be had, as a judgment of the term new preceding the term 2 8 
wherein the trial was to be, and that the ſecondary ſhould expreſs = © 
in the rule, that the rule was made by the conſent of the plaintiff and - wy, 
defendant in the cauſe; 2d July 1650. B. S. For * tollit - ” 
errorem ; for otherwiſe the Court would not Hhavg made fuch a rule 1 R 
to antedate a judgment, and there was uther fpecial reaſons, as I re- = 
2 th 
member, for the doing of it, beſides the ch ot the parties. 2 L. f | 
P. R. 104, 105. n 
2. A ſhecial plea delivered to the plaintiff's attorney, or put into 10 
the office without a councellor”s hand to it, is no plea, and the plaintiff A 
may, if his rules are out, and no other plea pleaded, Fo his judgment, P. 
L. P. R. 105. a 
3. A judgment ſigned the very day the rules were out, though not z 15 
| executed until afterwards, was held irregular aud let aſide. 5 Mod. 2 5 
; 205. Stanford v. Cha e e = ou 
ö 4. Upon a ſci. fa. on a judgment againſt the principal, he pleaded T: hy 
nul ticl record ; whereupon the plaintiff produced the record, and the 1 P. 
maſter ſigned the roll, quod querens protulit recordum, and the plaintiff 1 s 
| ſigned judgment the very next day, and took out execution, which BS 
upon motion was ſet aiide as irregular z becauſe he ought net 25 S ( 
have ſigned j * gment till four days after the recor 2 was brought in. L | 
8 Mod. 237. Paſch. 10 Geo. Martin v. Henriques. 2 
5. By a rule made by the court of King's Bench in XIichaelmas 2 
term 1705, it was ordered, that from Aa! ut after tlie firſt day of the 3 tis 
next Hillary ter: n, every D ment in debt, caſe, coyenavity, tre Pas, 3 fe 
trover, ar any other actian, ſhall be entered fairly 077 the 1 60% or anc in- 5 pr 
cipitur thereof, before ſuch juds, a 7 i be figned by the ſecondary, or ok 1 
any judge of this court, and the names 0 the —w 4 and dt efondant, 15 ce / 
with the attorney's name, ihall be entered in a book, to be kept by the - an 
ſecondary of the court fir that pur pe -ſe ; for which nothing ſhall be if 
paid but the ancient and accuſtomed fee for entering g ſuch judy „ment. Z pay 
. R. 114. 5 to 
6. Where a thing is made a concilium, judgment cannot be entered 1 T 
without leave of the Curt. 12 Mod. 667. Hill. 13 W. 3. Vincent 
v. Preſton, = | of 
If there be 7. If plaintiff give rules for ſigning | judgment, and rules are out, 5 2 
a rule for and no judgment ſigned before eſoigu- day of next term, the = 7-2 
judgment Z the 
eee plaintiff muſt give zew rules. 12 Mod. 40. Paſch. 5 W. & £ af 
term, it M. Anon. | 3 mi 
muſt be en- E - 
tered before the efſoin-day of the next term, or elſe they muſt go over to the next term by continuanee ; E pr. 
and enter it as of the ſecond term, 12 Mod. 493. Paſch. 13 W. 3. How v. Acton. | E be 
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8. If there be no rule to ſtay judgment, it may be ſigned; 
per Cur. 12 Mod. 371. Paſch. 12 W. 3. in caſe of Butler and 
Lewin ; 

9. Action of debt on judgment, an1 nul tiel recoms *l:aded; the 
caſe was, action between RussEL againſt SpuRRELL, tried Trin. 
10 Geo. 2.17 36, and final judgment ſigued in the þojtea that vacation, 


. viz. October 19, when the py/t-a was tegen away by the plaintiff's 


attorney, and not brought baci to the office, to have the judgment 
entered zill a few days before the motion. It appeared by affidavit, 
that Ruſlel died in August 1736. And it was moved for defendant 
upon ſtat. 18 Car. 2. cap. 8. to ſtay the entry of judgment, plaintiffs 
repreſentative being bound by the {ad ſtatutè to enter it within two 
terms after plaintiti's death, and this judgment is not entered yet. 
Rule being obtained to thew cauſe, it was urged for plaintiff, that 
the fee to the clerk of the judgments for entering judzments was paid 
at the time of ſigning, and the party may have the entry made 
at any time; and that the judgment muſt be looked upon as actu- 
ally entered from the time of ſigning. Ihe rule was enlarged. 
And per Cur. this practice may be of dangerous conſequence. 
Purchaſors, &c. ſould not be put to ſearch prothonotaries books for 
minutes of judgments ityned, it ought to be ſufficient for them to 
have recourle to the record, Let a general rule be drawn up, that 
after the firſt day of next term all paſteas and inquifitions, whereon 
final judgments are jtzned, be left with the prothonstaries, in order that 
the judgments may be immediately entered. Notes in C. B. 191, 192. 
Patch. 12 Geo. 2. Webb, adminiſtrator of Ruſſel, v. Spurrell. 


(Z. 2) Rules as to ſigning, &c. Judgments accord- 


ing to the te Acts, 


1. 12 Ces. 1. cap. 29. f. 1. enacts, that where the cauſe of ac- 
tion hall nit amount to 10 l. in a ſuperiour court, or t 40 5. in any in- 
fericur court; if the defendant /hull nit appear at the return / the 
precejs, or within four days after ; it ſhall be lawful for the plainti?, 
upon affidavit being made and filed of the perfonal jervice of ſuch pro- 
ceſs, (which affidavit jhall ve filed gratis)! to enter a common appear- 
ance, or file common bail for the defendant, and to proceed thereon, as 
if ſuch defendant had entered his appearance, ar filed common bail. 


626 


A plea in 
abatement 
Was pleaded 
within four 
yr after the 
55 * ion 
deliver ed, 
euvithout take 
ings the declae 
r.21191 out of 


#177 £ 


— 


Fice, or 


paying for the appearance, which was entered “ p/aintifF according to the ſtatute. The plea was held 
: ; „ . 1 % 4 n -" y <a 4 1 
to be pleaded regularly, and judgment ſigucd, for Want of a plea was ſet aide, Notes in C. B. 


177. Trin. 8 & 9 Geo. 2. Atterbury v. Troward. 


2. 5 Geo. 2. cap. 27. f. 1. enacts, that in all caſes where the cauſe 
of action ſhall not amount t1 10 l. in any ſuperior court, or to 40 8. in 
any inferior court, the defendants (a copy of proceſs having been ſerved) 


hall appear at the return thereof, ar within eight days after, and the 


affidavit of ſervice of ſuch proceſs may be made before any judge or com- 


miſſioner of the court, out of which ſuch praceſs Hall iſſue, or before the 
proper officer for entering common appearances, or his deputy ; and is to 


be filed gratis, 


The 4 ach- 
m of pri- 
as 
r-turnable of 
Friday next 
atter the 
IT, of 
th: He 
TY inity, cu 
notice for dis 
endant 10 


appear om the 2.5th of May. Appearance was entered by plaintiff, June 1. and judgment afterwards 
ſigned. Defendant moved to ſet aſide the judgment, the appear arcs being entered &y piaintsff one dayy 
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gf ni? t days, befor + tbe time for defendant's appraving was expired; and a rule niſi was granted on 
motion. Atfterwards cauſe was fhewn for the plaintit?, and 0 that the cauſe of action was 
above 10 l. (viz.) 13 l. and upwards; and therefore this was not a proceeding upon the laſt act of 
parliament, but upon the act of 1: Geo, 1. u hereupon dete dant has but four days to appear. 
Court were of OP! nion, that »v ſun being mentioned in the writ, it ſtands at large, and the 1 
dy plaintiff was irregular ly entered; but it appearing hat defendant had afterwards ice of the de- 
el ation bring left in the office, he ſhould have apphe d bef fore judg oy oe and was too late after judg- 
ment ; and 3 the rule Was diſcharged. Notes in C. B. Trin. 6 & 7 Geo. 2. Morſe, 
an Auorney, v. Farnham. 


[ 6 27 1. 3. The writ was returnable in Hillary term, and a declaration leit 
in the office the fame term; and afterwards an appearance entered by 
plaintiff according to the act of parliament ; but ns notice of the decla- 
ration was given till the 12th of April for de fendant to appear the fit 
day of this term. It was moved to ſet aſide the judgment, the decla- 
ration having been left in the office before theappearance entered, 
and a rule niſi was granted. Beiheld afterwards ſhewed cauſe, and 
Court diſcharged the rule, the declaration being a declaration vel! 

- delivered ouly fr em the rims of the notice; but Court made another 
rule to ſet aſide the judgment, upon paying of coſts, pleading 
an iſſuable plex, and taking thort notice of trjal, Notes in C. 
B. 162. Trin. 6 & 7 Geo. 2. Matthews and Wie, adminiſtratrix, 
v. Stone. 

4. Defendant moved to ſtay procee dings in an am brought for 
fees, ns bill of fees having been deligered, and obtained a rule niſi; 
but upon ſhewing caule, the Co urt were of opinion, that they could 
not conſider the matter as an irregularity, becauſe it is illegal, and 
againſt an act of parliament; but ſec aſide the judgment and inquiry 
upon payment of coſts, brit 2: 7 the , into court, pleading the 
general iſſue, and takin 2 ſhort notice of trial. Notes in C. B. 164. 

Mich. 7 Gco. 2. Welland, an Attorney, v. Rock. 

5. The appearance was rh entered by plaintiff, and before 
Judgment, acfendant empliys an attærney, and gives notice thereof to 
plaintiſt's at: ahi The queſtion was, whether it was neceflary 
to demand a plea of defendant's attorney before plaintiff could 
ſign judgment? and the court was Of opinion, that the appear- 
ance being entcred by plaintiff, he ought to go on upon the 
act of parliament ; ; and it is nat neceſſary in that caſe, that a plea 
ſhould be demanded. Notes in C. B. 17 5. Paſch. 8 Geo. 2. Jones 

- Wilkinſon. 

6. A motion was made to ſet aſide the judements in theſe cauſes, 
and the irregularity complained of was, that the rules to plead wer? 
given before the netices of the declarations being left in the (Sicc were 
ſerved upon the defendants, the appearances havi ing been entered by 


plaintiff, and the proceedings upon the act of parliament. It ap- 


peared that plaintift's attorney, finding his miſtake, waived his judg- 


ments, flruck out the old, and gave new rules to plead, and after they 


were expired, ſigned judgment again; and the queſtion was, whether 
he could do ſo without leave of the court ? per Cur. It is only one 
entry upon record in each cauſe, and the former judgments appear 


by the prothonotary's book, to be ſigned by miſtake, and the later 


are regular. Notes in C. B. 178. Mich. 9 Geo 2. Craven v. 
Aiſlabie. The fame v. Anderton, 
(A. a) Signed 
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Fudgment, 


(A. a) Signed and entered. In what Caſes with- 
| out Rule or Motion. 


1. 1 F a peremptory rule be given for the defendant te plead at a 
certain day in a civil cauſe, if he do not plead accordingly, the 


plaintiff may enter judgment againſt him, without moving of the 


court: but if it be an mmdiftment, information, &c. in the Crown- 
Office, or in a. * real action, there judgment cannot be entered 
without a motion in court for a peremptory rule. 2 L. P. R. 


116. 


8. P. Aud 
ſo in mixed 
a ions, but 
o herwiſe in 
perfonal ; 

but this Ne 
tends not 10 


pleas in 


abatement ; 
becauſe 


tznal judgment is nohsiven on them. 1 Salk. 399. Trin. g W. 3. B. R. Cooke y-Cooke: 


: L — F® . 

(B. a) Entry upon N dicit, and when. 
1. I F the dgfendant's attorney do enter a plea for his client in the 
office, te plaintiff's attorney cannot enter a judgment againſt 
the defendant upon a nil dicit for want of a plea, although the plea 
be not given unto him by the defendant's attorney. 2 L. P. R. 


94. cites Mich. 22 Car. Þ. R. and Paſch, 24. BK 


[ 628 ] 
For the of- 
fice is the 
place where 
the attor- 
nie: on 
both fideg 
are to in- 


RS a2 91 - |; ants 7 2© » F ! j #—DEP * ” y Py o 
1 rm themſclves of tlic proceeding- wy their 8 nts cauſes : an | the deliy ery of declai Atlons and 
pleas, &c, by one attorney to andther in their clent's caules, is rather matter of curteſy and ci- 


vility, than of any necefli:y or duty; yet 


tit is the uſual practice to do it, and very rarely omitted. 


Queere, if judgment may not be tioned not withftanding, it the detendant's attorney has refuſed ts 


pay for the declaration, &c. 2 L. P. R. 94. 


2. If any clerk of this court will not appear to an ation, that 1s 
brought here again him, after a copy of a bill filed delivered unto 
him, the plaintit may, after his rules for pleading are out, enter 
judgment againſt him by nihil dicit, By Woodward clerk of the 
court; for a clerk of the court is ſuppoſed to be always preſent in 
court; and therefore, if he will not appear, yet it ſeems it ſhall be 
all one as if he had appeared and refuted to plead. Trin. 23 Car. 
8. R232 IF. R. 97. | 


(C. a) Arret of Judgment for what ; How; and 


” Wham. 


I. I T is not a good exception in arreſt of judgment, that there 
is n9 warrant of attorney filed, though that be matter of record, 
and may be aſſigned for error. The reaſon is, becauſe, though it 
be a matter of record, yet it is nit a matter of that record before the 
court, but of another. 1 Salk, 77. Trin. 9 W. 3. C. B. Peachy 
v. Harriſon. | | 
2. One may move in arreſt of judgment after a mation for a new 
trial, though not vice verſa, 2 Salk. 647. Mich. 9 W. 3. B. R. 
Turbervill v. Stamp, - 
3. Arreſt 


628 | Judgment, 


3. Arreſt of judgment is either for matter intrinſich, i. e. ſuch as 


appears by the record itfelf, which will render the judgment errone- 
ous and reverſible ; or extrin/ich, i. e. ſome foreign matter ſuggeſt- 
ed to the court, which proves the writ is abated; for it is not 
enough that it proves the writ is only abatable. The c gj, of 
taking advantage in arreſt of judgment was thus, the party, after 
a general verdict, having a day in court (for fo he has to matters of 
law, though not of fact) did aſſign his exceptions in arreſt of judg- 
ment by way of plea; and it was called pleading in arreſt of judg- 
ment. 1 Salk. 77. Paſch. 12 W. 3. B. R. Anon. EW 
To this cafe. 4. D. was convicted on an information for ſubornation of perjury, 


was cited . . . $ 4 
65 arg and judgment entered, quod capiatur pro fine; and a capias iſſued, 
caſe in Pal- Whereupon he was taken and brought into court, where he offered 


mer's Re- to move in arreſt of judgment; but the court was gf opinion it was 


"es : - . . : 
inen was Out of time; for that the judgment quod capiatur was a final judg- 
Faſch. 17 ment, and the ſubſequent entry is only for the certainty of the time. 
Jac. B. R. 1 Salk. 78. Mich. 1 Ann. the Qucen v. Darby. | 

It he Coz- f 

PoRATION Or Du rix's caſe, upon a judgment in quo warranto in Ireland, and error brouglit 
thereupon | where it was ſa:d, that a wilt of error would lie of this judgment | guod capiatur pro 
fine} before the fine ſet. But there is a note, of the reporter as it feems] 22 was a judge 
men?, that be ſhould be ouſted of bis francis, and de itetoſſe taken fro fine. And it was inſiſted in the 
cafe of the Q EER v. Dax A, that that wes a ſtronger caſe than the cafe of ejeQment ; for there 
in ectment judgment is nat compleat till dam ges are frund, and yt a writ of error bs of the judgment 
before any damages are found ; 5:cavu}- by the gudgment that is given, the ien is toucled immediatcly ; 
and where a dr. ner 15 final for ® any part, error will lic. And here they would have the capias, Pro 
fine, to be in nature of an execution, quod Holt negavit, becauſe it is not certain. And, he ſaid, 
that An an inter locus; jadęmen: 17: caſe or ir: ſpaſ:, a capes pro fine may g, yet after they may mov? in arreſ} 
ef judzment, and that theſe are the Iixeſt of any to the cafe in queſt on; and it is not like a judgment 
guard compute; ; for after ſuch judgment, you cannot move in arreſt of judgment; for then there is 
no more to do but to ſee Wat is behind. And upon the doubt, time was given to the next day. 
And it was agreed, that if it could not he moved in arreſt of juèegment, yet it might be very well 
moved in mitigation of the fine. 7 Mod. 100. the Queen v. Darby. 

*[629] 

1 Sa!k. 78, 5. One ſhould not move in arreſt fi he paſtea be brounht in, and 
1 the defendant ſhould give rule uon the paſtea, which is in itſelf a no- 
ought to tice to bring it in; and it is againſt the ancient courſe of the court 
give notice to make a rule for ſtaying of judgment till the poſtea be brought in. 
2 — By the cour/e of C. B. the clerk of the afliſe keeps it till the days for 
the other moving in arreſt of judgment are paſt, and the notice is given to 
fide ; but him, and he has his tee of 6s. 8 d. for attending with it; and the 
the hetter clerk of aſſiſe ought to deliver the poſtea to none but the clerk in 
Way 15 to 3 . , . 

gha rule court, and notice to the clerk in court is good notice. 6 Mod. 24. 
upon the Mich. 2 Ann. B. R. Wood v. Shepherd. 


poſtea for - 
bringing it iuto court; for that is notice of itſelf. 


(D. a) Judgment ſet afide, for what Cauſes. 
I, J UD GMEN T was given in delt upon 0 bond againſt an ex- 


ecutor in C. B. and upon error brouglit in B. R. errors were 
aſſigned; and becauſe, upon the record it did not appear that the mo- 
nies are yet payable, rule was given to reverſe the judgment, niſi &c. 


And the counſel of defendant in error faid, he could not maintain the 
4 | Judgment, 
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Judgment. 


judgment, and therefore prayed the reverſal of it for his client's ex- 


edition, who intended to bring a new action; by which it was re- 
verſed abſolutely. 2 Saund. 106. 108. Pasa 22 Car. 2. Holdipp 
v. | 
. A feme covert who lived by her ſelf, and acted as a feme ſole, 
W a warrant of attorney to confeſs a judgment &c. and aſterwards 
moved to ſet aſide the judgment, becauſe ſhe was covert; but the 
court would not relieve her, but gut her io her writ of error, 1 
Salk. 400. * ich. 10 W. 3. B. R. Anon. 
2. Cee payment of co/ts, the court will ſet aſide a judgment, though Plaintiff 


| 4 having re. 
it be regula! 47 entered, if the Pla inti /f hath not loſt a trial; and fo is e th 


the CON Imi courſe Inn CE B. 1 Salk. 402. 1 Mic h. 3 * B. R. j ud ments 
Sifted v. Lee. | defendant 
obtain ed a 
rul: to {et it aftd?s on 7 ment of oſs, 1 4 a" 4 cable le Pl 4, Sc. Defendant after werd e pleaded tbe 
72 ute 7 At. fs 5, nd 13 f tiff iT} ved 0 2 the! ＋ SA af Ar ul E Was gran * red to A cauſe, 


and made abſolute. hs e Court never give leave to plead this lea after a regular judgment ſigned. 
Defendant muſt be bound to ple2d tie general 1Hfue, valeſs in Bs of a fair and honeſt de fence, 


where a juſtification is abivlutely neceſſury- N. Res in C. 1. Hill. 10 Geo. 2. Leaver v. 
Mhitcher. Defendant previled to ae a regular jug ent on bayment f coſts, and preſſed to 


=” ge in o * lead a {pect:: juttufication ; but plain iff # ving teen delay ed an aſi 55 the court c: njned th 
erdant to plead tbeſßene . al iſue. Notes in C. E. 5 Hil. 11 Geo. 2. Prudhoe v. Armſtro. 18» 


1 Geo. cap. 13. enacts, that where a verdict Hall be given in 
- ation in any court of record 72 England or Males, the judgment 
jvail not be ftaid for any defect in form or ſubſtance in any part of the , 
Pp? FIceedings. 

5, Baynes moved to ſet aſide the judgment upon an affidavit of a 
demand of oyer of the bond on the 29th of May, (being the ſame day 
wherem a plea was demand:d) and of the ſervice of Mr. Juſtice 
Forteſcuc” S ſummons the ſame day of oyer , and time to plead. Dar- 

nal for plaincif oppoled the motion, and produced an affidavit that 
eyer was not demand a, nor ſummons ſerved till aft the rule for plead- 
ing was out. But the Court refuſed to make any rule, Notes in 
C. B. 161. Trin. 6 & 7 Geo. 2. Farrance v. Brignal. 

6. A mne Was ads againſt fulgment for plaintiff upon the iſ- [ 630 ] 
ſue of 747 2! (ol rec ard. The caſe was, plaintiff had miſtaken commo- 
rancy in his declaration; defendant had pleaded i in abatement, and an- 
nens a 1 vit of the truth of this plea plaintiff brought a new ac- 
#192, and the deſen ant pleaded th former action depending; upon 
which lainti! of Lis orten head, without leave of the court, entered 
a nil cap it per brove. The officers were aſked their opinions, who 
all agrc Es it to be conſtant practice, and the court allowed it. But 
then another queſtion aroſe, whether plaintiff could have made ſuch 
an entry, in caſe the firſt plea had not been in abatement. Borrett 
and "Thompſon ſaid, it was conſined to abatements ; but Cooke 
thought it might be in all caſes ; the Court ſaid, it was impoſſible to 
be ſo, and held it confined to abatements. Notes in C. B. 188, 
189. Paſch. 11 Geo. 2, Oſborne v. Haddock. 


» 


(D. a. 2) Set 


630 = Judgment, 


(D. a. 2) Set aſide for what and how. Trregu- 
farity in ſigning it. Want of, or Intufliciency in 


a Plea. 
S. F. Ibid. 1. HE defendant's attorney loft a note at the houſe of the plain- 
cc io tiff's attorncy on a double penny ſtamp in this 
—_— 05 a e penny ſtamp is manner, 


Stafford v. (viz.) I plead nil debet, yours, &c. and the plaintiſt's attorney, 

Little. without ſending notice to the defendant's attorney, that he expected 
a plea in form, ſigned judgment; and upon a motion to ſet the 
judgment aſide, it was held to be regular, and the note afore- 
ſaid to be no plea. Pleas delivered to attornigs muſt be drawn 
up in the ſame manner as to be left in the office. Notes in C. B. 
156. Mich. 6 Geo. 2. Martyn, qui tam, v. Skinner. 

2. It was moved to ſet aſide a judgment ſigned for want of a plea, 
upon an affidavit of the delivery of a plea to plaintiff's attorney in due 
time, which was a plea of an outlawry againtt plaintiff in B. R. plead- 
ed in bar; but nt ſub pede ſigilli. In defence of tf motion it was 
inſiſted, that the outlawry not being pleaded ſub pede ſigilli, plain- 
tiff was not bound to accept it, and therefore might regularly ſign 
judgment, and cited 1 Salk, 217. Carthew 220. The Court or- 
dered it to be moved again; and when the motion came on the ſe- 
cond time it was argued that the plea, being pleaded in bar, and not 
as a dilatory, differs it from the caſes quoted on the other fide, and 
quoted Coke's Inſt. 128. 1 Lutw. 40. 2 Mod. Atkins and Bayle. 

L It was replied, that Ld. Ch. J. Holt's words in Carthew and Sal- 5 
Oro. C. keld, go both to pleas in bar and abatement, where the eutlatory is A | 


134. 147. X R 8 
Sir William in another court; per Cur. Sir W. WIILVTOLE's caſe in * Cro. 


Withipole's Car. Robinſon 213. + 2 Vent. 282. quoted are of] pleas in bar, 
II" * Dc dilatory ; plaintiff cannot take upon him to judge of the plea . 
> W. & M. in bar, he ſhould apply to the court, or demur ; rule made to ſet 


| 

£1 

E. B. Web aſide the judgment. Notes in C. B. 160. Trin. 6 & 7 Geo. 2. 2 | 
{ 


Moore. Panter v. Coppin. | 
3. A rule to plead was given in Trinity term laſt ; and defendant : 
obtained time, by Mr, ſultice Recve's order, to plead till the 2 
firſt day of this teim; and for want of a plca the plaintiff ſigned 5 ; 
judgment of this term, without giving @ new rule. to plead; which | 
the Court held to be regular, the rule to plead, given lait term, : 
being enlarged by the judges order to the firſt day of this term. : 
Notes in C. B. 165. Mich. 7 Geo. 2. Taylor v. Slocomb. 2 
4. The writ was returnable the firſt netumm of this term; whereto 
defendant appeared by his attorney, and plant declared in Yorkſhire, 
gave a rule to plead, and, aftir demanding a plea, ſig ned judgment for : 
want thereof in four days; defendant moved to let afide the judg- ; ( 
ment: and the queſtion bcfore the court was, whether in this cafe = 
the defendant ſhould have four or eight days to plead. And the 
court held, that purſuant to the rule of court made in Michaelmas- 
[ 63 1 ] term, the third of his preſent majeſty, in all catzs upon writs return- 
able, the firſt or ſecond return of any term, if the plaintiff 3 5 
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Judgment. | 63 I 


declare in London or Middleſex, or the defendant lives [above] 20 
miles from London, the detendant hath eight days time to plead, 
and therefore ſet aſide the judgment. Notes in C. B. 165. Mich. 
7 Geo. 2. Lazenby v. Bradley. | 
5. Defendant pleaded a tender, but brought no money into court; he 
ave a rule to reply, and for want of a replication fexned a non-pres 
plaintiff looked upon the plea as a nullity, the money not being 
brought into court, and ſigned judgment after the non-pros obtain- 
ed, and now moved to ſet aide the non pros. The defendant moved 
to ſet aſide the judgment, inſiſting that plaintiff could not regularly 
ſign judgment until the non-pros was ſet aſide; and of that opinion 
was Sir George Cooke, but th! two other prothonotaries reported 
the practice contrary ; and the Court was of opinion, that the non- 
pros not being ri hl obtained, plaiutiſ, might proceed in the fame 
manner, as he might have dine in caſe ſuch non-pros was not ſigned; 
and conſequently the judgment is regular, and muſt ſtand ; and the 
non- pros being irregular muſt be ſet aſide. Notes in C. B. 179. 


Mich. 9 Geo. 2. Bray v. Booth. 


6. After defauant had procured time to plead by a judge's order, Se where 
pleading an i(/140 plea, he pleaded a tender as to part, and non af- e 
ſuimpſit as t9 the reſidue. Plaintiff looked upon the plea as a nullity, afliſes ob- 
and ſigna judgment. It was urged that plaintiff had taken the tained a 
plea out of the office, which was an acceptance of it; but per Cur. | ang 


the plea is a nullity, and the judgment is regular. Notes in C. B. plead, plead- 


180. Mich. 10 Geo. 2. Lane v. Smith. ing an iſſu- 

| able plza, and 
taking ſort notice of trial, but did nat pl-ad to ur, and for want thereof plaintiff ſigned judgment. 
Defendant mover to ſer aſide the judgment; pleading to iiſue, and paying coſts, and obtained a 
rule toſhew cauſe, which was diſcharged, plaintifi having %% the ben fit of the luſt aſſiſes, Notes in 
C. B. 184. Hill. 11 Geo. 2. Lovell v. Dyer. 


7. Stillingflect, agent for Worral plaintiſf's attorney, gave Wil- 
mot, d:fendant*'s agent, time ta plead; after which Worrall comes to 
town himſelf, calls upon Wilmot for a plea, and for want thereof 
ſigns judgment before the time given by Stillingfleet was expired; 
this judgment was held irregular, and ſet aſide. All matters of 
this ſort are to be tranſacted by the agents in town, and not by country 
attornies. Notes in C. B. 187. Hill. 11 Geo. 2. Wallace v. 
Willington. | 

8. Detendant pleaded by an attorney of another court, and plain- 
tiff, looking upon the plea as a nullity, ſigned judgment which was 
held to be regular; and the rule to thew cauſe why the judgment 
ſhould not be let aſide was diſcharged, Notes in C. B. 192. Paſch. 
12 Geo. 2. "Turner v. Williams. 


(D. a. 3) Set afide, for irregularity in ſigning it. 
| Net paying for the Iſſue, &c. 


I. I F defendant craves 9ycr of an indenture, ſet out in the declaration, 
and does not pay for the copy, the plaintiff may ſign judg- 


ment. Notes of Caſes in C. B. 155. Mich. 6 Geo, 2. Theedham 


v. Jackſon. | | 


2. Motion 
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5314 Judgment. 


By ag.. 2. Motion to ſet aſide judgment ſigned for not paying for the i ſue, 
3 08 plaintiff's attorney in town calling on defendant's agent there for 
, , A, plea. It appeared, upon ſhewing cauſe, that defendant had pleaded 
iſe was ts by his country attorney z thereupon the plaintiff”s attorney in the coun- 
Seeed try tendered the iſſie, which defendant's attorney refuſed to pay for; 
on % ge. and the plaintiff's attorney ſent to his agent in town to ſign judg- 
ig tendered ment; which was held good, the defendant's attorney having un- 
m teren, nnd dertook to be the _ * bypleading in the country. Notes in C. 


not paid for xs: 
agent, jzd>ment was gu d, which was held to be regular, the agreement being void. Vide Elwood 


v. Elwood. Trin, 6 & 7 Geo. 2. Notes in C. B. 173. Mich. 9 Geo. 2. Hafclfoot v. Duke. 
*[632] „ 

Se plain- 3. The ſue book was left in the office, and note thereof left under 
tif s attor- the chamber-door of Mr. Field defendant's attorney the ſame day by 
re aig Mr. Cole plaintiſt's attorney, who could not that day find Field, but 
Hei :h: next day found him at his chambers, and gave him notice that the ½ 
chambers of ſue book was left in the office, and demanded the money due for the ſame, 
_ * which Field refuſed to pay, inſiſting that the ifſue book ought to be 
in Clitford's brought to him; whereupon Cole ſigned judgmqit. The Court, 
Inn, on a upon hearing counſel on both ſides, and the report of prothonota- 
Friday uten ries Cook and Thomſon, held, that defendant's attornies muſt pay 


A ſendau 3 ; * . C0 111 
_ for iſſue books at their peril; and if they are not to be found, iſſue 


fre ne y an! . 
bi» clerk bocks may be left in the office, and diſcharged the rule obtained 
poi aſide the judgment niſi; but let defendant in to try the me- 
wee rits, and ſet aſide the judgment upon payment of coſts, plcading the 
cle mar/bal'; general iſſue, and taking ſhort notice of trial. Notes in C. B. 163. 
ee _ Mich. 7. Geo. 2. Glaſcock v. Martin. | 

en of 77 
4s eva; Lf: m the cham bers, to vu 357 ifſur-Look wa! tener cd, and th: money charged thereon demander, 
and he not paying the ſame, judgment was ſigned whicinwzs held regular, but was ſet »fide on pay - 
ment of colts, &c. Attornics muſt leave proper perſons at their chambeis to do their buſineſs 
in their abſence. Notes in C. B. 181. Faich. 1: Geo. 2. Felt v. Way. 


4. Ward, plaintiff's attorney, tendered the iſſue bet to the clerk of 
Horne, defendant's attorney, and demanded payment for entring de— 
fendant's appearance; Horne's clerk offered to pay the reſt of the 
money demanded, but refiſed to pay the money demanded for entring 
the appearance; whereupon Ward ſigned judgment; and defendant 
moved to ſet the fame aſide; per Cur, defendant's attornies muſt 
pay the money charged upon the 1fluc-book, which plaintiff's at- 
tornies are to receive at their peril, and therefore judgment was 
held to be regular; but, the merits not having been tried, was {ct 
aſide upon payment of colts, pleading the general iſſue, and taking 
ſhort notice of trial. Notes in C. B. 166. Mich. 7 Geo. 2. Ro- 
binſon v. Sparrow. 8 

5. In ejeciment defendants appeared, pleaded, and entered into the 
common rule by conſent, but their attorney neglecting to pay for the 
i ue back, judgment was ſigned againſt Den the caſual ejcctor. This 


judgment was ſet aſide as irregular, Plaintiff might have ſigned 


judgment againſt defendants who had appeared, for non-payment of 
the money for the iſſue book, but not againſt the caſual ejector. 
Notes in C. B. 182. Paſch, 10 Geo. 2. Fenn on the demiſe of 


Sawcll v. Jolly and others. | 
"ry (D. a. 4) Set 
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Judgment. 


(D. a. 4) Set aſide, for Irregularity in ſigning it. 
Not diſcharging the Summons. 


x; A Summons for time to plead was ſerved upon plaintiff's at- Defendant's 

7 torney, who attended at the time appointed by the ſum- ee 4 
mons, and ſtayed an hour; but defendant's attorney did not at- fam for 
tend; whereupon plaintiff's attorney ſigned judgment, which was e t plead 
ſet aſide by the court as irregular, for want of diſcharging the ſum- e e 
mons. Notes in C. B. 159. Paſch. 6 Geo. 2. Rivers and others Fr. Do 


v. Plumlee. tion laſt and 
attended 


thereon; plaintiff's aRorney did not attend, and before the ſummons was renewed or diſcharged 


ſizned juclo mnt 3 def: ndant”: attorney of. ; ed 75 pt ad iſſcably, and take notice of trial time en gh for plaintiff to 
have med his cauſe at Lift affiſes 5 but plaintiff refuſed to accept the plea, and inſiſted on his judg- 
ment; per Cur. the judgment ſigued without diſcharging the ſummons is irregular, and muſt bs 
fet aſide. Notes in C. B. 155, Eich. II Geo. 2. Browne v. Godfrey, 


(E. a) Set nde for Irregularity in ſigning it. Vant [633] 
of Netice of Writ or Declaration. 


1. JUDGMENT was /egned ggainſt all the defendants in a 
joint action, though one of them never had notice, either of the 
writ or declaration; it was moved to ſet aſide the judgment, and a 
rule was made niſi; whereupon Eyre ſhewed for cauſe, that a writ 
of inquiry was executed, and therefore the motion came too late: 
but per Cur. the judgment can never be good as to that defendant 
who was not ſerved; and therefore the judgment being joint muſt 
be ſet aſide as to all. Notes in C. B. 169, Hill. 7 Geo. 2. Coul- 
ſon v. Turnbull & al. 85 

2. Capias ret” Octob Hillar' declaration left in the office January 
23% and rule to plead given; the 3oth, plaintiff entered appearance 
by affidavit, and the 31/? ſigned judgment. ] he objection to the 
regularity of the judgment was, that u indorjement was made on the 
copy of the declaration /ef? in the office, ſignifying that it was left con- 
ditionally, or de bene eſſe. Judgment was ſet aſide without coſts. 


Notes in C. B. 188. Hill. 11 Geo. 2. Evans v. Tillan. 


(F. a) Motion to ſet aſide Judgment for Irregulari- 


ty; when to be made. 


1. 1 T was held per Cur. that though judgment be irregular, de- 
5 fendant cannot move to ſet it aſide, unleſs the motion be made 
two days before the day appointed for the execution of the writ of inquiry 
of damages, (according to the report of prothonotary Thomſon, 
who quoted SMITH v. JENKs, Hill. 5 Geo. 2.) the irregularity 
complained of being a defect in the notice of the declaration ſerved on 


 &efendant after appearance entered by plaintiff according to the ſta- 


tute. 


633 z Judgment, 


tute. If the irregularity be in the notice ſubſcribed to the copy or 
proceſs, the motion muſt be made before judgment ſigned ; if in the 
notice of declaration, two days before the time appointed for the 
execution of the writ of inquiry. Notes in C. B. 186, Mich. 11 
Geo, 2. Grimes v, Cleaver, | 


| (G. a) Void, or only Erroneous. 

— 4 1. W HERE a franktenement is recovered in ccurt baron by 
oy + * plant, where it ought to be by writ, it is error, and is 
there land not void, nor coram non judice. Br, Error, pl. 120. cites 22 Aſſ. 
contract, or 64. ; . 
cod nant C 

(which is cut 57 te juriſai gien of the court) this is void, an treſpaſs or aſſiſe lies. Br. ibid, 


2. If præcipe quod reddat is brought again my father, who dies 
pending the writ, and I enter as heir, and after judgment is given 
againſt my father, and the demandant enters, I ſhall not have atlife ; 
for the judgment again/? a dead perſon is not void but error, quod 
nota. Br. Judzment, pl. 113. cites 28 All. 17. | | 

3. If juftices of affiſe held plea of affiſe without original, or juſtices 
of the bank ty capias without original, it is coram non judice and 
void; per Cateſby. But per Laicon it is good untill it be reverſed 
by error. Br, Error, pl. 164. cites 7 E. 4. 3. 


[ 63 4 4. Outlawry in debt, treſpaſs, or the like in C. B. without origi- : t 
Br. Error, nal, is not void, but error; for they are judges of this plea; per } . 
Pl. 177. Littleton. Br. Judgment, pl. 123. cites 19 E. 4.8. . i 
_ 5. A judgment which is given contrary to the verdict which was E 
found inthe cauſe, is a void judgment. L. P. R. tit. Judgment, 94. 
Cites Mich. 22 Car. B. R. For the judgment is to be warranted 2 
| | by the verdict, and is but the affirmance of the verdict, and there- kb 
fore muſt concur with it in all things, and not contradict it. Ibid. 2 
; 6. There is a difference where the judgment is merely void, and | 
where it is erroneous only, And this depends upon another diſtinc- p 
tion, (viz.) where the court in which the judgment was ebtained, Had * 
cognizance of the cauſe, and where nit. For in the firſt caſe, if the 3 
plaintiff obtains a judgment, and by his own ſhewing had no cauſe of tf 
action; yet becaule the court had juriſdiction of the cauſe, this is 32 
only an erroneous and not a void judgment. But it is otherwiſe ve 
where the court had no juriſdiction of the cauſe. Carth. 148. Trin. 5 


2 W. & M. B. R. in caſe of Gold & al. v. Strode. . 


® Juſtice (G. a. 2) Void. In Reſpect of the Authority or (1 


ae | Commiſſion f the Fudge. 
of peace. ; | 
I. 1 aſſiſe, where judgment is given by commiſſioners in ac- I. 
tion in nature of writ of ward, where their commiſſun is only of | 
eonſpiracy and falſities it is void, as it ſeems there, and that he who Ju 
was privy may have aſſiſe, notwithſtanding ſuch judgment. Br. by 
Judgment, pl. o. cites 29 Aff. 20. | he 


2. Where 5 


Or 


Judgment. 1 634 


2. Where commiſſion 1s awarded to hear and determine cauſes, &c. 
and pending this, another puiſne commiſſion is awarded to others of 
ſuch like caves, the firſt commiſſion does not loſe its force, and judg- 
ment given by it after the ſecond commiſſion iſflued, ſhall not be 
avoided, nor coram non judice untill tice comes to them of the ſe- 
cond commiſſion, or until the ſecond commiſſiuners fit by it in ſeſſions, 

and put it in ure; quod nota. Br. Judgment, pl. 72. cites 34 Aff. 8, 

3. Where commn:ſſron lilues of certain actions or matters, ar between 
certain perſons, and they held plea of other matters, or between other 
perjons, it is Coram non judice, Br. Error, pl. 187. cites 22 E. 4. 
305 31+ | 


(G. a. 3) Void, or only Erroneous. In reſpect of 
the Place or Court in which. 


1. TUD GMEN T given in curia mareſcalli between par- Br. Judg- 


J ties who are not of the king's houſhold is void, and treſpaſs PW» a 
123. cite. 


lies of the execugon. Per Litt. J. Br. Error, pl. 177. cites 19 E. S. &. —8. b. 


4. 8. ü Dav. Rep. 

EE | | | | 46. b. cites 
19 E. 4. 8. 20 E. g. 15. in the dean and chapter of Ferne'; cafe. dy of judgment and execution, 
in ancient demeſne of land, $which is Hun fee; for theſe are coram non judice, and void; per Litt- 
ibid. S. P. Dav. Rep. 46. b. cites 11 H. 4. 17. Contra Of a judgment in the court of 
Halmir. ilty of a tuins done upon the lund: for it feems that this is no court of record, for it is held 
by the civil law. But Brook fays, it feems therefore to be void, and that treſpaſs lies. Br. Error, 
pl. 177. Das. Rep. 46. b. cites 19 E. 4. 15. that it is void. -i per Litt. 20 E. 4. 16. of 
the caſe of the marſhal, he may have a writ of error or avoid it by plea at his pl-ature. Br. ibid. 
— 5. P. For writ of error hes to avoid judgment in any caſes Br. Judgment, pl. 123. Cites 29 


E. 4 18 


2. If judgment be given in any appeal in C. B. it is coram non 
judice. Br. Error, pl. 187. cites 22 E. 4. 30, 3I-—— AS appcal 
ot murder. Dav. Rep. 40. b. cites 22 E. 4. 33. 

3. Note, that where the ins grants to them of S. canmnſance of [ 635 ] 
pleas, and that they, ſeilicet the burgeſſes, ſhall net be im} leaded for an 555 7 
act done there, but in the fame vill; vet if they are impleaded in ban= 5 9 f 
c or elſewhere, and do not plead their charter, nor take advantage / nd in as 
thereof, this is a good judgment and not error, nor Coram non © 3 
judice, Br. Error, pl. 152. cites 9 H. 7. 12. | iſt u . 
verſed by action of deſceit. Br. ibid. 7: recovery of nd in Pank, which lies 15 Chiſtir; Dur- 


7 . . 1 1 * s ; 7 2 2 e C , 57 
4. Or Lancuſtar IS void. Br. ibid.. Cen in be que parts 3 tor 18 1S JO dit exception be Oo 
1 - - 5 * * 2 P ” 7 » A , a , } Fx 2 27 Rnd 
pleaded. Br. thid. An the dime! 7 'y / JJ, 729 y , hec intlc NC! nt d mc 1E- 4) 4 ( 111gue / & ſ-IL'EFE (TE 
- * N + - * 5 N 
rived from the cin by grant at frſt,. ut the cow ties pat. 4; are exempts and the king's writ runs not 


tacre nor in Wales. ibid. by Brooke, 


See Falſe 


(H. a) Afirmed in what Caſes z By bringing Error Judgments 


or Falſe Judgment. 
Br. Judge 


Fe . . . 7 - 
I. A Man recovered land, in the county of Mi. which lies in e 
county of E. and he, who loft, ſued in B. Re ta reverſe 198 58. ces, 


judgment, and had reſtitution; he ſhall not have aſſiſe for the entry S. C. 


by the firſt recovery, becauſe by the ſuit to reverſe this judgment 
he * it to lie in the county of W, Br. Eitoppel, pl. 118. cites 
10 Aft. 25. 

Vor. XIV. 3 10 2. Aud | 
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See War- 
rant of At- 
torney. 


Judgment. 


2. And where a man recovers land in a baſe court, which dos 1:77 


lie within the juriſdiction, and he who loſt brings a writ of falſe ul | 


ment e he ſhall not have affiſe of the entry by the void judg- 
ment; tor by tue ſuing of the writ of falſe judgment, he med that 
it lies Within 7, be jurijaiction. Br, Ibid. 


(I. a) Of Conj7//irg Judgments up, Condition, &c. 
and Hob to acknowledge a Judgment. 


HE courſe for one to acknowledge a 1 is we 
him, that doth acknowledge it, to give a gencral warrant 
attorney te any attorney, or ſome po ticular 3 4 tzorucy of tha t court, 
Were the judgment is to be acknowledged, 20 @ppear for biin at bis 
ſuit, who is to have the judgment ac knowledged unto h mM, and to ie 
common bail, and Fecerve a declaration trom him, and t9 fiead Wen ſum 
infarmatis, or by cognovit actionem, or to let it paſs by nthil dicit; 
and thereupon judgment is entered of courſe for want of a plca. 
14 November 1652. B. S. Non ſum informatus, Is as much as to 
fay, that he is not informed by his client what to plead for him. 2 
L. F. R. 105. | | 
If the defendant gives a judgment with fray of execution till 
a certain * the plainti; imd, 2 25 twithſtanding ſuch ſtay of cxecu- 
tion, ſe /*rth a capias er fr. ja. into the county wacre the aCtic MN is 
laid, returnable before that da 3, tO enable him at that day to take a teſ- 
tatum againſt the defendant ; ht be ſhall not in that caſe ſuc out a 
capics 77 warrant a ſcire fe 2 1as aguinſt the bait, unleſs by tpecial 
agreement, becauſe it is to the prejudice of a third pcrſon; and the 
* eiafacic dum, in that Cate, ought to be deliv-red to the 
ſheriff jour days before the return be paſt,and aſter the return there- 
of, to be filed. Per magiſtrum Liveſay, & alios, cc. Paſch. 21 Car. 
2. regis. 2 "E . R. 102. 
3. On motion to ſet aſide an execution on judgment upon ſug- 
Sen of an agreement made between the parti. 5 ajter the ilgment 
given, vi. that the judgment ſhould be upon f: uch and ſuch te rms. Per 
Holt Ch. J. where a judgment is confeſſed upan terms, it being in 
effect but a c >nditional judg gment, the court awill lay their hands 
upon it, and fee the terms performed ; 1 ut where a judgment Is d- 
knewledged abjulutcly, aud a ſuljequent agreement made; the court will 
take 1.9 notice Wl it, but put the party to his action upon the 2gree- 
ment. And in this caſe, the agreement being only under heir 
hands, it is no g cromnd for a audita querela; and the court cannot 
hold p lea of an agrecment upon a motion. I Salk. 400. Mich. 10 


W. 3. B. R. ee 


ry 
— 
— 

C 


(K. a) Vacated. 


1 J F a man takes a judgment, and the ſame is entered, he cannot 

con ſent to vacate it ; becauſe it is a record. L. P. R. tit. Judg- 

ment, 5 cites Mich. 1649. B. R. But he may acknowledge ſatiſ- 
1 ** upon record, and ſo make the judgment fruitleſs. Ibid. 


* againſt the courſe of the court to vacate a judgment = 
c 


UC, 


10 
g- 
11 


on 
he 


Judgment. 
the Iaſt day of the term. L. P. R. tit. Judgment 105. cites Paſch. 


1650. Per Glyn Ch. J. 
3. Note, that a judgment was vacated, becauſe it was now entered 


as of Trin. term laſt upon a warrant made this vacation fo to do. 


And the reaton why it was vacated was, becauſe it may be of great 


danger to purchaſors ; but fome ſaid, that it ſhall be vid as to 
purchaſers, but good againſt the party who confeſſed; quære, be- 
cauſe it ſeems it cannot be. Sid. 222. Mich. 16 Car. 2. B. R. 
Anon, : 


judgment, and puniſh the party, that entered it, for his diſobedience to the court. 2 


cites Mich. 22 Car. 2. B. R. 


4. If a judgment be znduly ebtalned, and ſuffieĩent proof thereof 
be made unto the court, the court will vacate the judgment, and re- 
ſtore the party damnified by it, to be in the fame condition that he was 
in before the judgment, and oftentimes makes the aggreſſor pay coſts. 
2 L. 133, | | . 

5. An executor obtained judgment in debt in this court, and was 
aſter yards, upc 1 an information here, convicted of forging the will. 
It was alſo made void by fentence in the eccleſiaſtical court. The 
court ordered the judgment to be vacated, and the caſe of vacating 
40 be entered upon the record, Vent. 78. Paſch. 22 Car. 2. B. R. 
Anon. a 5 | 

6. In quare impedit ze zwas 5:ne4 between the parties in Hill. 
4 (co. 2. and afterwards judyment Was entered at the jot of the i 
ſuc for the plaintiff by cognovit actionem (relicta verificatione pl'iti) 
by v rue of a worrarnt of attorney for that purpoſe pretended to be 
executed by the defendint Lond, the validity of which warrant of at- 
torney being conteſted, an iſlue was directed by the court, to try 
wnetner the ſame was duly executed by Bond or not; and upon 
trial, the jury {ud it to be a forgery ; whereupon the court ordered 
the judgment entered as aforeſaid, by virtue of the faid warrant of 
attorney, to be ſet aſide. The defendants moved that the ſaid judg- 
ment entered upon record ſubſequent to the iſſue joined might be 


ſtruck out of the roll, in order that deſendants might make up the 


record tor trial by proviſo. The court denied to make any rule, 
but declared, that the ſaid judgment might be vacated in a proper 
manner by virtue of the former rule for ſetting it aſide; and a vaca- 
tur hoc judic. was accordingly entered on the margin of the rall. 
Barnes's Notes in C. B. 157. Hill. 6 Geo. 2. Gibſon v. the Biſhop 
of Bath & Wells & Lond. 


(L. a) Fiat. 


I. IJ T feems that iſſue taken on excommunzcation is peremptory. 
Sid. 252. cites 3 H. 4. 3. | 
2. If iſſue be taken an dilatory or other matter in abatement, and 
it is found againtt demandant, judgment ſhall be final. Sid, 252. 
Paſch. 17 Car. 2. B. R. Amcott v. Amcott. 
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L. P. R. 98. 


[ 637] 


See (C. a) 
pl. 4— 
Abatement. 


See Ahates 
ment (0). 


3. If upon a demurrer to a declaration the judgment is, quod que- 


rens nil capiat per billam, fed pro falſo clamore ſuo fit inde in miſeri- 


cordia; this judgment is final, and a bar to any other action to be 
brought 
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brought for the very ſame matter; Hill. 34 & 35 Car. 2. Rot. 847. 
B. R. But the plaintiff may afterwards make his declaration right, and 
then preceed, and the pleading of this judgment ſhall be no bar. But 
if this judgment ſhould be pleaded in bar, then he muſt reply ſpe- 
cially, and ſhew where? the fault was in his declaration. 2 L. 


PR. 113. 


4. Final judgment is not given on pleas in abatement. 1 Salk. 


399. Trin. 9 W. 3. B. R. Cooke v. Cooke. 


see (P. 3) (M. a) In what Caſes it ſhall be ſaid Tranjire 772 
| Rem Fudicatam. 


B. . ty . 1 F a man has judgment in C. B. on a bend and the record is 
Gawdy J. removed by error into B. R. and 1 any proceedings on the 


Cro. E. o . . . . K 
$15. incaſe Writ of error plaintiff ates, his executor all nit have a new action on 


of Preſton the bind ſo lang as the judgment remains in force; For when a man has 
v. ef brought debt upon a bond, and by the ordinary courſe of law has 
Tecorery Judgment upon it, the contract by ſpecialty, which is of a more 
de in debt baſe nature, is by judgment of the law changed into a thing of re- 
upon bond cord, which is of a higher nature. And it he that recovers ſhall 
i= 22) *) have a new action and new judgment, he may have ſo in infinitum, 


rifteces, > - . 3 
3 not- to the perpetual vexation of the defendant, the which in jure repro- 


withſtand- batur; beſides upon every judgment the detendant ſhall be amerced, 


ing fuch and fo the amercements may be infinite too, which will be very 


wdgmen ; . : a , tr | 
in Sing miſchievous ; and Intereft reipublicæ ut fit finis litium. 6 Rep. 


my have 44. b. Mich. 3 Jac. C. B. Higgen's caſe, S. Randal v. 
action o . 

„„ Higgens. | 

End in court of record. For'the county court is not of record, and therefore the obligationis not changed 
into any thing of an higher nature. Pu ſo long as ſuch judgment remains in force, the plaintiff ſhall 
n bave amber acta by juſtices in the ſame court, by reaſon of the infinite vexation of the party. 
6 Rep. 45. a. b. Hizgens's caſe, — cited Hard. 129. 


But where #r-/paſ, vi & arms was brought in the county palatine. of Lancaſter, and the defen- 
dant pleaded in bar a recovery for the ſame treipaſs in a court baron, and thereupon the plaintitf 
demurred, Wild Ch. J. of Tie at Lancaſter, upon adjournment to his chamber at Serjeant's Inn, 
held it pleadable in bar. But judgment was afterwards given for the plaintiff; for treſpaſs vi & 
armis lies not in an inferior court, and therefore the judgment there, it it be vi & armis is void, and 
af it be not vi & armis, it is not the ſame treſpaſs. But he held as above, that judgment in inferior 
court is pleadable in bar in a ſuperior court, and he alſo held, that it is pleadable in abatement, if 


# be for the ſame thing. 2 Lev. 93. Mich. 15 Car. 2. B. R. Atkinſon v. Woodbara 


2. If a man has annuity by deed or preſcription, and brings his 
writ of annuity, and has judgment: ſo long as this judgment remains 
in force, he never ſhall have writ of annuity, though it be annuit 
of inheritance, but ſhall haye ſci. fa. upon this judgment; als 
the matter of the ſpecialty or preſcription is altered into a thing of 
a more high nature. 6 Rep. 45. a. in Hi6Gtvs's Cass, cites 37 
H. 5b. 13. b. 


3. Sententia contra matrimonium nunquam tranſit in rem judica- 


tum. 7 Rep. 42. b. [43. b.] Kenn's cafe, 


For more matter relating to JuIgments, ſee Atcount, Amend- 
ment, Damages, Debt, Error, and the feveral other proper 
Titles. > : 


THE END OF THE FOURTEENTH VOLUME. 
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